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PREFACE  TO  THE  NINTH  VOLUME. 


The  caste  added  will  be  a  few  select  American  deciaiooi  made,  and 
Una  enacted,  before  1820,  and,  geaerally,  tboae  decided  and  enacted 
aince,  American  and  foreign ;  in  both  caaes  the  marginal  refereaces  to 
caaes  of  an/  tge,  as  tbej  may  appi;,  will  be  added.  Id  the  work,  aa  £rat 
published,  there  is  as  much  foreign  law,  and  for  the  most  part,  as  much 
American  law,  found  in  existence  in  ItiSO,  as  ia  consistent  with  the  plan 
of  this  work.  The  Intr  published  since  1820,  is  the  most  authentic  and 
useful,  being  the  latest ;  and  of  it,  of  the  highest  authority,  there  is  not 
a  small  quantity,  and  that  too  decided  and  enacted  by  the  courts  and 
l^talatares  hav^  final  jurisdiction  on  the  subjects  on  which  thoy  act. 

As  the  work  in  its  origin  was  the  first  of  the  kind  in  America,  it 
was,  in  the  outset,  often  necessary  to  introduce  into  it  legal  history  and 
explanations,  discussion,  and  reasoning.  This  course  is  now  become 
less  necessary,  and  need  not  frequently  be  adopted. 

As  American  law,  especially  in  print,  is  vastly  increased  since  this 
work  was  originally  and  mainly  formed,  now  and  in  future  there  ought 
to  be  included  in  it  a  ranch  greater  proportion  of  late  American,  and 
much  less  of  English  law ;  more  especially  as  eminent  judges  and 
lawyers  in  the  United  Slates  very  justly  hold  English  decisions,  made 
BiDce  the  United  States  became  independent,  not  to  be  binding  authorities 
ID  them^  and  not  being  such,  they  are  but  the  opinions  of  eminent  judges 
and  chancellors,  as  may  be  thousands  in  other  nations;  however,  the 
English  decisions  are  very  oflen  on  the  principles,  and  often  on  the  very 
words  of  our  own  laws,  these  and  those  of  England  being  in  many  casea 
the  same ;  also  it  is  thus  the  superiority  of  the  English  over  the  Ameri- 
can decisions  is  rapidly  passing  away. 

Since  this  work  went  to  the  press,  1  bare  reviewed  the  new  Commer' 
cial  Code  of  France,  and  the  English  and  our  laws,  on  the  same  subject. 
In  many  cases  in  this  code  t  find  precision  and  certainty,  where,  in  the 
English  and  our  laws,  I  find  the  opposite  character.  I  hare,  therefore, 
added  a  amall  selection  from  this  code  in  cases  in  which  it  highly  merita 
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atteatioa ;  and  I  can  Bay,  with  those  who  say  there  a  a.  moral  exc«llencf 
in  the  whole  code,  it  has  '  a  sacied  regard  for  private  property  and  public 
order.  It  enjoins  the  faithful  performance  of  contracts,  ordaina  the 
prompt  administration  of  justice,  and  requires  the  unsullied  purity  of 
the  mercantile  character.'  As  to  its  severe  treatment  of  insolvents  and 
bankrupts,  and  the  rights  allowed  to  married  wymen,  we  are  to  consider 
they  are  calculated  for  France,  are  the  old  French  law  improved,  aad 
are  not  calculated  for  Federal  America. 

This  ninth  toIuiuq  is  made  up  almost  entirely  of  decisions  in  law 
and  equity,  American  and  English,  made  in  supreme  courts  within  the 
last  nine  years,  and  is  taken  from  more  than  thirty  volumes,  among 
others,  of  (he  latest  reports  of  which  there  is  no  other  abridgment.  The 
anthor  has  fbnnd  no  occasion  to  add  any  new  chapters,  and  but  very  few 
new  articles ;  hence  the  parts  of  this  ninth  volume  are  almost  invariably 
additions  to  the  articles  and  sections  in  (he  eight  volumes.  In  the 
eight  vdumes,  the  author  copiously  included  ancient  law,  because  now 
found  in  bat  few  law  libraries,  and  yet  is  law,  and  a  large  portion  of 
Maine  and  Massachusetts  law.  He,  in  this  addilional  volume,  has  found 
room  to  include  a  larger  portion  of  the  lawa  of  other  States  in  the 
Union,  as  far  as  judicial  decisions  have  been  reported.  After  all,  as 
formerly  observed,  the  enactment  of  near  thirty  legislatures,  and  the 
decisions  of  as  many  supreme  courta,  are  so  extrem^y  numerous  in 
nine  years  only,  that  a  large  volume  can  be  but  a  mere  sketch  of  them; 
and  this  with  a  view  mainly  to  show  the  spirit  and  principles  of  the  laws 
in  our  several  States.  As  the  union  of  our  States,  on  republican  princi- 
ples, is  the  first  object,  and  the  samcnesa  of  leading  principles  throughout 
the  whole,  are  essential  to  that  union,  the  anthor  often  takes  occasion  to 
notice  and  enforce  those  prtncipica ;  and,  of  course,  to  select  largely 
from  those  taws  and  const ilatioiis  best  calculated  to  bind  the  States 
together  ok  federtU  and  repvbHcan  printipln.  He  can  hardt;  realize 
that  one  sister  State  in  this  Union  ought  to  view  another  as  a  Joreign 
State.  In  this  ninth  volume,  as  in  the  others),  the  more  important 
cases  are  abridged,  the  less  important  are  often  only  digested.  In  it  are 
a  suitable  index  and  (able  of  coses,  but  no  table  of  contents ;  as,  to  most 
of  the  matter  in  i(,  the  laUe  of  contents  in  the  first  volume  applies. 

This  volume  is  formed  so  as  to  be  used  by  itself,  but  lo  the  best 
advantage  with  the  other  eight,  as  each  part  in  it  is  in  continuation  of 
the  corresponding  part  in  them,  and  to  them  expressly  refers  in  each 
case ;  and  in  them  all  the  heads  of  ihe  law  were  so  included,  that  it  has 
been  found  necessary  to  introduce  but  one  new  one  in  this  volume. 
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CHAPTER  I. 

CONTRACTS  AND  CONSIDERATIONS. 

^1  Continued.  See  Art.  64,  this  chapter.  This  subject,  Akt.  I. 
as  to  impairijig  the  obligation  of  contracts,  contiDued  on  neir  Continued. 
aod  laie  authorities,  in  which  eniineiit  judges  have  differed  as  to 
what  consututes  the  binding  force  or  oofigation  of  coutracts 
made  in  society ;  hence,  ivhen  do  State  legislatures  impair  them 
or  DDt.  The  latest  decision  is  this,  a  State  legislature  impairs 
a  contract  when  it  enacts  a  law  affecting  it  after  it  is  made ; 
otherwise,  if  the  contract  is  made  afier  the  law  is  enacted,  for 
then  the  parties  kaow  the  law,  and  make  their  contract  subject 
to  it.     See  a.  2,  5.  5  con. 

^2  Con.  The  legality  or  illegality,  as  well  as  construction  Art.  3. 
of  contracts,  must  depend  on  the  lex  loci  where  executed,    Con. 
unless  it  appears  from  the  contract  itself,  tltat  it  was  the  under- 1  Nott  and 
sUnding  of  tlie  parties  that  it  was  to  be  executed  elsewhere,  ^Ip"^'  "*~ 
page  ]42,  a  sound  price  requires  a  sound  commodity.     This  is 
the  rule  of  the  dml  law  adopted  in  South  Carolina  and  some 
other  Slates,  but  not  in  a  majority  of  these. 

^  5.  A.  D.  1828.  Impaii-ing  coiitracti.  It  will  bo  observed 
that  the  article  in  the  ten'ilorial  ordinance,  makes  provision  that 
no  law  shall  be  passed  that  shall  affcd  private  conU'acts  pre- 
viously  made ;  that  is,  contracts  made  before  the  passage  of  iho 
law,  not  those  made  after.  Tliis  provision  4o^  not  contain  the 
d'istiDclion  between  a  contract  and  its  obligation.  It  is  a  matter 
of  history,  tliat  pernicious  tender  Inws  had  been  made  in  most 
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I.  Ch.  1.   of  tlie  thirteen  States  befbre  July,  1787,  empowering  the  debioi* 
Art,  3.      lo  leader  depreciated  paper  money,   pine  barren  lands,  and 

CorUinued.  other  property  of  little  value,  in  discharge  of  hia  debt  and  con- 
1,,^.^,,^,  tract.  These  gave  rise  to  this  provision.  This  enormous  evil 
was  in  each  of  these  laws,  in  general ;  so  discharging  debts  and 
contracts  made  before  it  was  enacted,  as  well  as  those  made 
o/ier.  As  this  was  a  new  provision  of  the  kind,  it  was  thought 
best  not  to  extend  it  further  than  that  evil  required. 

It  will  also  be  observed,  a  similar  provision  in  principle,  in 
the  1st  article  and  10th  section  of  the  federal  constituticai,  is 
very  general,  which  is,  that  'No  law  shall  be  passed  impairitig 
the  obligation  of  contracts.'  This  differs  from  the  ordinance 
in  two  material  points;  one,  this  section  makes  the  distinction 
between  the  confriicl  and  its  obligation;  the  other,  it  does  not 
tnake  the  distinction  between  cgniracts  made  before  and  after 
the  passage  of  the  law.  Every  day  this  provision  in  this  10th 
section  is  becoming  very  important;  already  discussions  and 
opinions  have  grown  out  of  it,  thai  fill  hundreds  of  pages.  It 
is  desirable  to  learn,  if  possible,  why  the  Federal  convention 
distinguished  between  the  contract  and  its  obligation,  and  why 
it  did  not  distinguish  between  contracts  made  before,  and  those 
made  after,  the  enactment  of  the  law,  meant  to  be  inhibited. 
It  is  believed  the  public  records  can  throw  some  light  on  this 
interesting  subject.  The  Federal  convention  sat  in  Philadelphia 
from  May  to  September  17th,  1787,  and  was  in  session  there 
when  this  ordinance  was  passed  in  New  York,  and  made  public 
in  July  that  year.     The  members  of  the  convention  saw  it,  nd 

Is  Wbeit.Sis.  doubt,  in  that  month.  It  is  staled,  that  the  first  draft  of  this 
10th  section  omitted  tliis  provision  as  to  impairing  the  obligation 
of  contracts,  and  that  in  an  after  draft  it  was  inserted.  Is  It  not 
the  fair  inference  that  the  provision  in  the  ordinance  gave  rise 
to  that  in  the  constitution  ^  Might  not  the  Federal  convention 
well  think  it  was  best  to  look  to  the  obligation  of  contracts 
rather  than  to  the  contracts  ?  as  thit  obligation  and  binding  fitrce 
of  contracts,  in  its  true  and  broad  sense,  is  founded  in  reason 
and  conscience,  in  moral  principle,  in  men's  intuitive  perceptions, 
and  in  natural  law,  as  well  as  in  the  municipal,  of  course  uni- 
versal ;  and  because  the  obligation  exists  only  in  valid  contracts, 
is  a  single  universal  principle  in  all  valid  contracts ;  hence 
expressed  in  the  singular  number,  though  properly  the  binding 
forte  of  contracts  in  the  plural ;  whereas  numerous  contracts 
exist  defttcto,  which  are  void  in  law  and  even  in  equity,  so  in 
which  there  is  no  binding  force  or  obligation,  natural,  civil,  or 
municipal,  in  conscience  or  on  moral  principles ;  as  usurious 
contracts,  and  thousands  in  fact  made,  but  obtained  by  fraud 
or  deception,  or  of  persons  incapable  of  contracting,  or  without 
coouderation,  iuc.    Might  not  uie  convention  well  think  many 
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coDtncu  are  msde  in  society,  the  perforoiance  whereof  is  never  I.  Cb.  I . 
eoforced  in  courts  of  ]rw  or  of  equity,  on  mmtitipal  obligation  Jlrt.  9. 
nerely  ;  as  when  a  contract  is  made  in  one  nation  and  its  per-  Con. 
fbrmance  enforced  in  another.  For  instance,  A  of  London  and  ^^vv'^^^ 
B  of  Boston  meet  in  CLina,  do  business  there,  and  A,  getting 
&irly  in  debt  to  B  in  $1000,  gives  him  a  note  for  that  sum,  to 
pay  oo  demand ;  no  place  of  payment  is  named  ;  they  meet 
ID  New  York ;  B  there  sues  A ;  the  contract  appears  a  fair 
one,  for  value  recdred ;  what  court  in  law  or  equity  in  that 
State,  or  any  other,  would  ever  think  of  even  attempting  to 
compel  performance  on  the  mtatidpal  law  of  China,  as  consti- 
tuting its  binding  force  or  obligation,  or  even  to  inquire  after 
that  mimicipal  law  ?  When,  too,  it  is  probable  that  neither  China 
or  any  other  nation  ever  enacted  a  law  to  give  binding  force  to 
such  a  c<»tract,  or  thought  to  distrust  its  natural,  inherent, 
intruiac  obbgaiion,  far  more  permanent,  universal,  and  invariable 
than  human  Iflgislation  or  law  enacted.  In  fact  the  dvU  or 
wmaidjKil  obligation  is  a  Auman  work ;  ihe  naturiU  one  is  a 
divine  work.  AKght  not  the  convention  well  mean  so  to  estab- 
lish this  constitutionaUy,  as  that  it  should  never  be  impaired  by 
Slate  enacted  law,  which  had  done  but  little  for  several  years, 
but  wrong  creditors  and  favor  debtors,  men  whose  habits  or 
managenient  too  often  make  them  embarrassed  debtors,  defend- 
ii^  themselves,  and  defended,  under  the  compassionate  plea  of 
the  unfortunate,  not  often  a  plea  for  the  creditor. 

As  (o  the  other  distinction,  might  not  Ihe  conventira.  well 
think  ibe  restraint  too  limited,  if  confined  to  contracts  prevunuly 
made,  that  is,  to  those  only  made  before  the  passage  of  the 
■nsolvent  or  other  impairing  law,  as  it  was  clear  such  contracts 
would  soon  be  very  few;  for  instance,  a  State  passed  an  insol- 
vent act  &^rs  or  when  the  convention  was  sitting,  as  some 
States  did,  lo  restrain  such  act  to  the  contracts  made  b^ore  il 
was  passed,  these  obvk>UEly  in  a  few  years  would  be  performed, 
outlawed,  or  otherwise  cease  to  exist  in  any  number  deserving 
notice,  much  less  such  a  solemn  constitutional  provision.  There- 
fore the  convention  omitted  the  distinction,  previott^,  made  in 
the  ordinance ;  and  provided  the  whole  American  people  might 
egtaUish  rorever  the  natural  obligation  of  contracts  founded  in 
ibe  cmrecl  moral  law  of  mankind,  no;  merely  the  muntctpo/  or 
maded  obKgatkHt,  that  coidd  so  easily  and  abnost  entirely  he 
modified  by  Slate  ]^;islatures.  Admit  the  correct  legislation 
of  the  Stale  generally,  still,  if  there  he  but  one  bad  legislation 
tQ  fifty,  such  a  constitutional  restraint  on  that  is  necessary 
■nd  proper. 

^6.  'All  contracts  must  be  good,  or  valid,  at  their  original 
ctsadon,  and  must  not  depend  on  subsequent  contingencies. 
Tba  law  will  not  sufter  a  gratuitous  act  of  Kindness  or  benevo- 
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I.  Ch.  1.   adjudged  bad ;  but  a  plea  of  tliis  act  of  limitation  of  Massa- 
jirt.  7:      chusetts  may  be  good.     In  this  case  [he  principles  of  the  lex 
Con.       fori  were  discussed  and  examined  al  large,  and  scores  of  aa- 
^^■s,'^   ihoriites  cited. 
iHop.  Ch.  R.       §41  Con.  Equity  never  compels  a  conveyance  of  a  doubt- 
^•fl— **>■        ful  title  ;  and  the  chancellor  says,  the  equitable  jorisdiction  is 
'  'not  to  make  or  to  vary  contracts,  but  to  carry  them  into  effect, 

and  to  do  substantial  justice  between  the  parties  by  measures 
and  methods  of  relief,  which  the  courts  of  law  do  not  afibrd.* 
This  was  an  ordinary  contract  for  the  sale  of  lands,  part  paid, 
notes  given  for  the  balance.     Vendor  made  and  delivered  his 
deed  as  an  acrow,  and  retained  the  title  till  paid.    Performanee 
^'•n""'-        decreed  on  terms  after  long  delay.     He  added,  '  It  is  a  rule  of 
Edwudi  k  11.  gqujiy^  ^jgj  when  time  is  not  of  the  essence  of  a  contract,  and 
just  compensation  may  be  made  for  delay,  the  parly  omitting  to 
perform  at  the  time  appointed,  shall  not  forfeit  his  rights,  but 
shall  have  relief  upon  terms  of  indemnity  to  the  other  party.' 
Terms,  usually,  payment  with  interest  and  all  equitable  costs. 
There  are  numerous  authorities  to  support  these  general  prin- 
ciples. 
1  Jtcob  It  V.       Specific    performance    decreed  without  coats,    the  abstract 
" — **'  delivered  not  containing  a  satisfactory  title  ;  and  p.  263  :  P.  74. 

if  trustees  make  an  agreement  by  mistake,  to  sell  for  an  inade- 
quate consideration,  the  court  will  not  compel  them  to  perform : 
P.  422,  the  motive  inducing  a  party  to  enter  into  a  contract  is 
not  to  be  considered,  unless  in  the  contract  itself  expressed : 
P.  569.  in  compelling  a  purchaser  to  take  a  title,  the  court 
formerly  acted  on  its  own  opinion,  but  now  it  will  not  compel 
bim  to  take  it  if  the  point  be  doubtful. 

§  53.  A  contract  tainted  in  part  bif  ndtrepmentation  is  void 
in  tola :  As  where  A  obtains  an  agreement  by  a  partial  misre- 
- 1  Jncob  i  W.  presentation,  he  is  not  entitled  to  a  specific  performance  on 
iia-isi,  Cier-  waiving  the  tainted  part — tlie  effect  is  not  to  modify  the  agree- 
^™i''  mentpro  lanto,  but  destroys  it  entirely, 

1  J»c<A  ft  W.     Equity  does  not  interfere  in  every  breach  of  contract,  though 
fTO,  HI.         a  party  may  be  entitled   to  large   damages ;  cases  of  specific 

[lerformaoce  or  irreparable  damage  excepted.  2.  Courts  of 
aw  and  equity  can  only  enforce  the  rights  of  parties  under  acts 
of  parliament  by  applying  their  known  rules  and  principles :  if 
inadequate  to  that  purpose,  the  legislature  alone  can  supply  the 
defect. 

^  53.     So  a  contract  u  void  tf  the  parties  to  it  bind  them- 
selves to  invade  the  rights  of  othen.      As  where  the  pits,  owned 
Aid  b.  ■!.  s.     nine    sixteenths  of    a  ship  and    were    managing  owners,  by 
Htm,  a  B>m,  deed  sold  five  sixteenths  to  the  deft. :  the  pits,  covenanted  the 
kCm,  wi.    ^gfj  should  "be  master  of  her,  and  he  covenanted  the  pits,  should 
continue  managers  and  choose  the  tradesmen  and  appoint  all 
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officers,  Sic.     These  and  such  other  coveDants  were   made    I,  Ch.  I. 
bindias  the  parties  (major  owners)  to  act  in  a  way  to  deprive     ^r(,  7. 
the  other  owners  of  all  control  in  managing  the  ship.     Held,       Con. 
though  the  part  of  the  covenant  sued  was  in  itself  legal,  yet    v,^-s„-^ 
ihedeed  being  thus  illegal  and  void,  the  covenant  sued  was  void 
also.     The  principle  of  this  case,  though  often  violated  or  dis- 
regarded, is  a  sound  one,  for  when  several  persons  own  a  por- 
tion of  property,  as  a  ship,  kc.  it  is  the  right  ^of  all  and  each 
one  that  every  one  remain  in  a  situation  to  act  fairly  and  impar* 
tially  and  to  exercise  bis  best  judgment,  and  of  course  not  to 
bind  himself  voluntarily  by  his  contracts  so  as  to  be  thereby 
obliged  to  act  otherwise,  and  so  the  court  held  the  contract 
void,  as  being  contrary  to  the  interest  of  the  other  owners,  and 
that  DO  one  of  the  concerned  is '  to  fetter  hit  Judgment,'  not 
only  as  to  part  owners,  but  officers,  seamen,  and  all  concerned 
in  the  ship ;  also  such  contracts  are  against  public  policy. 

^  7.  A  promise   made  to  three,  on  a  consideration  moving  Aat.  8. 
from  ifaem  aod  a  fourth  person,  is  valid.     2.  If  a  mere  ideal    Coa. 
danger,  as  to  pay  to  one  who  has  no  legal  claim,  is  the  consid-'  P<ck-  R-  8*- 
era&n  of  the  promise,  it  is  void.  fi^^  *^ 

Iq  a  deed,  when  the  good  consideration  can  be  separated  HaAim  k  ti. 
from  the  bad,  the  court  will  do  it ;  and  evidence  dehors  may  hes  Rud.  12. 
applied.     Cited  Collins  v.  Blantern,  and  other  cases. 

A  moral  duly  is  the  ground  of  an  actual  promise.  2  Nott 
&McCord,  45,  65,  153. 

§  1.  Can,     So  the  suspension  or  waiver  of  a  legal  right  at  Ast.  10. 
ihe  request  of  another  person,  is  a  good  consideration  lor  his    Con. 
promise.  *N,  h.  Bep. 

So  giving  up  a  bargain  may  he  a  valuable  consideration,  ^.  ^Bun.k 

•Sstumpnt.    The  pit.  stated  he  had  agreed  with  J.  E.  to  Cm.  ess-Stt, 
buy  certain  bouses  of  him  at  a  price  named,  and  that  the  deft.,  *'''"''■  S"- 
in  con»deralion  the  pit.  would  sell  and  give  up  to  the  deft,  the  °^"  "  *""' 
said  ba^aia,  and  suffer  him  to  purchase,  &£.  promised  to  pay    . 
£40.     Pit.  averred  he  did  give  up,  &;c.  and  the  deft,  did  pur- 
chase, &£.,  but  had  not  paid  the  £40,  &c.     Verdict  for  the  pit. 
and  held  it  must  be  presumed,  after  verdict,  that  the  bargain|  ^6^1" 
between  the  pit.  and  J.  E.  was  in  writing,  and  that  the  giving  1  Ld  Ripn.' 
up,  &c.  was  a  sufficient  consideration  of  the  promise.  MS. 

§  3.  Defect  of  consideration  how  cured,  Stc.     If  A  convey  Abt.  12. 
land  to  B  without  consideration,  the  conveyance  is  not  void  as  to    Can. 
creditors ;  if  afterwards,  B  convey  to  C  for  a  valuable  consid- 
eration and  without  notice,  the  land  passes  to  the  bond  fide  pur- 
chaser as  C  is. 

§  4.  If  pan  of  an  endre  contract  be  void  under  the  statute 
of  frauds,  the  whole  is  void.  When  the  sheriff  has  sold  the 
debtor's  land,  and  before  he  gives  Ihe  deed,  though  the  naked 
fe$  remains  Id  the  debtor,  he  has  no  interest  that  can  be  a  con- 
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I.  Ch.  1.   ti^atian  of  a  conttact.     Hence  if  he,  in  that  intermediate 
Jlrt.  12.    time,  contract  by  parol  to  sell  the  land  to  A  for  s  cenain  sum, 
'     Con.       thecontract  is  void,  and  the  sum  not  recoverable  :  1,  There  is  no 
^_,„.^^,_,^    consideration  ;  2,  The  case  is  within  the  statute  of  frauds.     As 
T«n  Ateine  u.  ^°  ™d  in  part,  iSie  court  cited  I-.ord  Lexington  v.  Clarke  and 
Wimple.  6       wife,  2  Ventris,  223.     She  promised  to  pay  *260  :   £160  was 
0^1-60,162,    jjjg  jjgjj(  pf  anotker,  £100  her  own;  her  promise  was  not  in 
writing,  so  void  as  to  the  £160  by  the  statute  of  frauds,  hence 
void  tn  toio. 
Hni«r«.  Wat-     ^  5.  A  buys  land  of  B  with  warranty,  and  pays  him  the 
ImIiot*"**"' P'''*'^'     ^  confesses  the  title  fails,  and  promises  to  repay  the 
same,  &c.  A  cannot  have  assumpsit  therefor,  but  must  sue  on 
the  covenant,  there  being  no  eviction,  there  is  no  consideration 
for  the  promise  :  2,  Wlien  a  debt  is  secured  by  deed  or  record, 
a  promise  to  pay  is  void.     The  deed  contained  no  covenant 
but  that  of  warranty  on  which  no  action  lies  without  eviction. 
So  no  obligation  to  pay  when  he  made  tlie  promise,  and  if  then 
bound  to  pay,  he  was  bound  by  deetl,  and  when  bound  by  deed 
to  pay  or  perform,  be  cannot  be  bound  to  do  the  same  thing  by 
parol  or  simple  contract. 
Abt.  17.  '^1.    Con.     ,3  mere  voluntary  courtesy  is  not  a  consideration 

Con.  to  support  a  promise  unless  moved  by  the  deft's.  request,  and 

1  H19.  Cb.      the  request   be  pursued.    Much  less  can  I  do  one  a  favour  and 
— 2  Ji^'a^if  '^'i^K^  '"'"^  against  his  will,  and  especially  if  he  dissent. 
88,  ■      §  2.  Con.     No  action  lies  in  the  father's  lifetime  for  the 

ISJohta.  R.  son's  services ;  but  it  seems  if  he  dies  without  providbg  in  his 
"™'  will  for  the  pit.  he  may  be  entided  to  a  guanttm  meniii  for  his 

services  ailer  his  father's  death ;  son  being  of  age,  when  he 
did  the  work  and  so  entitled  to  his  earnings. 
Akt.  22.  ^  I.   Con.     An  infant  under  twenty  one  years  of  age  la  not 

Con.  bound  by  a  contract  of  marriage ;  but  it  seems  it  is  only  voida- 

ble, hence  he  may  sue  the  other  party  if  of  age,  8ic.    5  Cowen, 
475,471,  Huntc.  Peakc. 
Art.  25.         ^  l.   Con.     Held,  on  much  consideration,  a  promise  to  pay 
Con.  the  debt  of  another,  in  writing  by  him  who  means  to  be  bound, 

J'""J-^  is  a  sufficient  compliance  with  the  statute  of  frauds,  though  the 
•rde.  Richard^ ''""S'^'^'Btion  on  which  the  promise  is  founded,  is  not  recited  in 
mi&il.  die  writing.     See  also  ch.  9,  a.  20.  33;  ch.  11.  a.  13.  5,  6,  7. 

Vol.  I. 

c^^nsiB      ^  **  ^^^^  °"  bond.    This  case  proves  where  the  first  foun- 

'dation  of  a   contract  is  illegal,  as  stock  jobbing,   &c.   remote 

contracts  thence  arising  are   also  illegal  and  void ;  as,  in  this 

case,  the  deft's.  agent  in  stock  jobbing,  incurred  a  debt  of  £500, 

and  gave  his  note,  and  being  threatened  to  be  sued  on  it,  gave 

the  bond  in  question.     Held  illegal  and  void. 

Abt.  35.         §5.  Con.  ^m(mp«(byToler».  Armstrong  for  money  duties. 

Con.  Toler  paid  as  surety  on  account  of  goods  of  Armstrong  and 
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cxbers,  coruipned  to  Toltr,  and  seisecl  and  libelled  in  the  Dis-   I.  Ch.  1. 
tricc  Court  of  Maine  in  1814,  as  having  been  imported  contrary    Art.  25. 
to  hw.     Judgment  for  Toler.     Held,  a  contract  growing  Jm-       Con. 
mediately  out  of,  and  connected  ^vith,  an   illegal  and  immorsl    \.^f~v-«^ 
act,  was  not  to  be  enforced  by  a  court  of  justice.     2.  So  if  itii  wtieto.  267 
be  only  such  in  part,  and  a  new  contract,  if  tainted  with  the  old  ~*™'  * j™: 
taint.     3.  Otherwise  of  a  contract  entirely  distinct  and  with  ^^S.  Toler. 
a  new  consideration,  though  known  to  him  to  whom  made,  and 
diDugh  he  contrive  and  conduct  the  illegal  acts,  as  importing 
goods  from  an  enemy's  country  of  his  own  in  time  of  war.  The 
goods  were  condemned,  and  Toler  paid  the  appraised  value, 
and  sued  to  recover  back  the  money.    Near  one  hundred  cases 
oted,  most  of  them  to  be  found  in  this  work.     The  court  cited 
FaOmev  v.  Keynous ;  Petrie,  ex'r.  e.  Hannay,  &ec.  :  see  these 
casesch.S.a.  16.  l.Vol.  1.    Court  also  cited  Farmer  d.  Russell. 
See  ch.  9.  a.  10.  5,  and  Clugas  v.  Penaluna,  cli.  9.  a.  16.  6. 
and  Steers  v.  Lasbley,  ch.  9.  a.  16.  2,  and  Booth  c.  Hodgson, 
cb.  9.  a.  16.  3.     Chief   Justice  Marshall   critically  examined 
diese  cases,  also  the  ctse  before  the  court.     See  many  more 
such  cases  in  this  work,  especially  in  ch.  9,,  aud  more  especial- 
ly in  articles  10  and  16.     The  result  of  all  seems  to  be  thus : 
1.  If  Abe  concerned  in   an  illegal  transacuon,  as  smuggling, 
and  B  by  act,  consent,  or  connivance,  &£.  any  way  take  a  part 
in  it,  and  then  advance  to,  or  pay  money  for  A,  as  the  duties, 
be.  B  cannot  recover.    2.  If  B  do  not  so  take  a  pan,  or  par- 
ticipate, in  the  HUgalpart  of  the  transaction,  or  do,  or  say  any- 
dimg  to  encourage  or  promote  it ;  but  after  the  illegal  part  is 
temnnated,  and  independent  of  it,  and  on  a  new  consideration,  B 
advance  to,  or  pay  monies  for  A,  or  becomes  his  surety,  as  for 
duties  on  goods,  A  of  himself  alone  had  smuggled,  &£.  B  may 
recover  from  A.     The  same  principles  apply  as  to  immoral 
acts  or  transactions. 

^  3.  Con.  A  promissory  note,  for  value  received,  was  made  Art.  31 , 
in  favour  of  achild  nine  years  old.  The  payee  sued  the  maker's  Cg^^ 
executors:  no  evidence  of  consideration   was  given.      ThesB«ni. & 
judge  told  the  juiy  that  the  note  being  for  value  received  im-*-"*-  **i. 
ported  that  a  good  consideration  existed  ;  and  that  gratitude  to 
the  infant's  father  or  auction  to  the  child  would  suffice.    Held, 
tbou^  the  jury  might  have  presumed  a  good  consideration  was 
pvea,  yet  those  the  judge  named  were  insufficient,  and  a  new 
trial  was  granted. 

J  3.  An  officer  attaches  goods  and  delivers  them  to  a  bailee,  g  pj^  2W- 
jieglects  to  demand  on  execution  till  alter  his  lien  is  gone,  396. 
the  baifee  refuses  to  deliver  them :  the  officer  sues  him,  and 
pending  the  action  the  attaching  creditor  agrees  to  indemnify 
the  officer,  he.  who  had  sued  at  his  request :  the  creditor  s 
agrennent  is  without  coostderalion. 
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I.  Ch.  1.       ^4.  Astumpiii  by  a  deputy  sheriff  on  a  coninict  of  indeiiv- 
Art.  31.     nlly,  by  which  the  deft.,  an   attorney,  agreed  that  A  of  New 
Con.       York  should  save  the  ph.  harmlesB  in   levying  an   executioa 
-    ^..J•>~.'-*k/     against  F,  in  favor  of  P,  on  certaia  goods  pointed  out  by  A  as 
sPick.  380-     F 's  property,  according  to  the  terms  of  an  engagement  from  A 
^.  Train  0.    to  ilie   ph.     The  attorney's  promise  was  in  a  letter.     One 
Touro  recovered  the  goods  of  the  officer.     The  officer  sued 
tlie  atlomey,  and  held,  1.  his  promise  was  founded  on  a  suffi- 
cient consideration :  3.  The  officer's  acquiescence  was  enough, 
without  notice  he  accepted  the  promise,  &c.  and  without  calling 
on  A  for  further  security  :  3_.  Without  notice  to  A  of  T's  ac- 
tion, the  judgment  was  primafadt  evidence  of  T's  right  to  re- 
cover and  of  the  amount,  &!c.,  and  with  notice  it  was  conclu- 
;^ve,  there  being  no  fraud  in  the  case ;   and  before  Touro  sued, 
A  was  informed  he  claimed  the  goods. 
Art.  35.  %  ^-   Con.  The  same  principles  continued  as  in  the  section 

Con.  t<^  which  this  case  is  added.    5  Ves.  Jr.  387. 

Art.  41.  ^5.    Con.  Where  the  agent  of  a  company,  not  incorporated. 

Con.  '"^y  ^"^  ^  subscriber,  on  his  subscription  for  monies  the  agent 

5  Pick,  aas-  has  paid  for  him.  The  project  was  to  establish  a  line  of  stages, 
M^jTHit  ■■  lawful  and  deemed  beneficial.  The  deft,  subscribed  ^25  :  the 
pit.  advanced  the  money  on  the  credit  of  the  deft's.  subscrip- 
tion, and  recovered,  the  monies  he  expended  under  the  Sec- 
tion of  the  company  were  lo  a  large  amount  so  that  the  deft's. 
part  thereof  was  as  much  as  $35.  It  seems  hy  this  case  that 
each  subscriber  was  liable  for  his  part  of  the  whole  sum  ex- 
pended by  the  agent.  It  was  said  the  deft,  was  entitled  to  no- 
tice of  the  meetmg  at  which  the  pit.  was  chosen  agent  and  so 
directed ;  but  it  appeared  he  had  waived  his  objection  to  tlie 
want  of  notice  by  offering  to  pay  in  a  certain  manner. 
Art.  42.  §  8.  But  if  the  grantor  be  insolvent  the  case  may  be  differ- 

Con.  cnt;  as  where  W.  S.  Skinner  obtained  an  estate  of  one  Somes' 

by  fraud,  and  sold  it  to  W.  R.  Lee  (defl.)  with  covenants  of  - 
seisin  and  warranty.  Lee  gave  several  notes  to  Skinner,  and 
entered  and  was  evicted  by  Somes'  guardian.  Sidnner  endors- 
ed one  of  the  notes,  jtlOOO,  to  Diltoway,  pit's,  intestate,  who 
was  informed  Lee  would  refuse  to  pay,  if  nis  tide  failed.  So 
D  stood  in  the  place  of  P.  W.  S.  Skinner  died  insolvent. 
Judgment  for  Lee  on  bis  defence  on  the  general  issue,  as  he 
could  not  plead  the  demand  on  the  covenants  by  way  of  set-o6^ 
nor  avail  himself  of  it  in  a  cross  action ;  and  in  such  a  case  the 
pit.  may  prove  the  value  of  the  land,  at  the  time  of  tlie  evic- 
tion, was  less  than  the  amount  of  the  note.  Any  notice  to  the 
indorsee  was  sufficient,  that  was  sufficient  to  put  him  on  his 
a  Pick.  452—  guard  when  the  note  was  endorsed  to  him.  In  Litde  v.  Rob-  * 
«1.  ^^^,,  eris,  Little  was  a  man  of  proper^  and  able  to  defend  his  war- 
JJIJ^^  Log '"  ranty.  Lloyd  v.  Jewell,  1  Greenl.  352,  seems  contrary  to 
Kuapp  V.  Lee.    See  11  Johns.  50,  Frisbee  v,  Hoffiiagle. 
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§  2.   Con.  Troper  for  three  hundred  barrels  of  beef.     The    I.  Ch,  1. 
same  principles.     See  Iiuolveticj/.     That  is,  if  A  be  insolvent,    Art,  46. 
and  his  creditors  Rgree  to  take  5j.  in  the  poutid,  and  no  funds       Con. 
be  prorided  to  pay  this  proportion,  their  old  contracts  are  not    i^»-^^-^j 
discharged.     3  Pick.  38-46,  Chapman  8t  al.  e.  Searie,  adm'r. 

Part  of  this  case  ch.  39.  a.  9.  s.  8.  and  a.  2.  s.  5  to  10.  Art.  54. 
The  genenl  principle  asserted  hy  the  four  judges  seems  to  be,  *-P- 1*^- 
that  when  indiriduals  in  tocUty  make  contracts,  there  is  no  nalu-  ^^en. 
rat  obligation  in  them,  attached  to  or  impressed  on  them  by  ihc 
law  of  nature,  or  universal  law,  but  instead  thereof  the  munici- 
pal law  creates  in  (hem  a  civil  obligation,  and  this  creature 
of  the  law  the  state  can  modify  as  it  pleases  as  to  contracts 
made  after  the  law  is  passed.  How  this  is  done  the  counsel 
and  judges  who  argued  for  Ogden  did  not  agree.  Marshall, 
C.  J.  speaking  for  himself  and  Duval  and  Story,  justices,  said, 
12  ■Wheat.  338,  '  the  pit.  (Ogden)  insists  that  the  law  enters 
into  the  contract  so  completely  as  to  become  a  constituent  part 
of  it.'  Thompson,  J.  said,  *  the  parties  must  be  understood 
B9  making  their  contracts  with  reference  to  existing  laws,  im- 
pliedly assenting  that  such  contracts  are  to  be  construed,  gov- 
erned, and  controlled  by  such  laws.'  Trimble,  J.  said,  'the 
law  of  the  state,  although  it  constitutes  the  obligation  of  the 
contract,  is  no  part  of  the  contract  itself;  nor  is  the  constitution 
a  part  of  the  law  of  the  contract.'  On  these  points  Marshall, 
C.  J.  speaking  as  above,  said,  p.  339,  if  the  insolvent  law  is 
uncoDstitutional  it  is  incapable  of  becoming  a  part  of  the  con-  - 
tract.  It  Is  not  correct  to  introduce  into  the  contract  a  stipula- 
tion not  admitted  by  the  parlies.  '  If  one  law  enters  into  all 
subsequent  contracts,  so  does  eveiy  other  law  which  relates  to  • 
the  subject.  A  legislative  act  then  declaring  that  all  contracts 
should  he  subject  to  legislative  control,  and  should  be  discharg- 
ed as  the  lepslature  might  prescribe,  would  become  a  compo- 
nent part  of  every  contract,  and  be  one  of  its  conditions.' 
P.  342,  fee.  'usage  is  made  a  part  of  the  contract,  not  by  the 
interference  of  the  legislature,  but  by  the  acts  of  the  parlies' — 
'  the  principle  is,  that  laws  act  upon  a  contract,  not  that  they 
enter  into  it,  and  become  a  stipulation  of  the_  parties.  Society 
afibrds  a  remedy  for  breach  of  contract.  If  that  remedy  has 
been  applied,  the  claim  to  it  has  been  extinguished  ;  the  exter- 
nal action  of  law  upon  contracts,  by  administering  the  remedy 
for  their  breach,  or  otherwise,  is  the  usual  e^cercJse  of  legisla- 
tire  pow^.'  'If  the  law  become  a  part  of  the  contract, 
change  of  place  could  not  espunge  the  condition;  a  contract 
made  in  New  YcH-k  would  be  the  same  in  any  other  State  as  in 
New  Yoric,  and  would  still  retain  the  stipulation  originally  in- 
troduced into  it,  that  the  debtor  should  oe  discharged  by  the 
surrender  of  his  estate.' 
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Tdtiible,J.  aaid,  p.  321,  he.  'that  so  far  as  related  to  private 
c(»itrac(s,  it  is  the  dvil  obligation  of  coDtracts,  that  obhgatioa 
which  is  reco^ised  by,  and  results  from  the  law  of  the  State  in 
wbicli  the  contract  is  made,  which  is  within  the  meaning  of  the 
constitution.  If  so,  it  follows  that  tlie  States  hare  since  the 
adoption  of  the  constitution  the  authority  to  prescribe  and  de- 
clare by  their  laws  prospectively  what  shall  be  the  obhgati6n  of 
all  contracts  made  within  them.'  '  Id  a  sovereign  state  there  is 
DO  obligation  of  a  contract,  but  that  the  dvil,  the  municipal  law 
creates  and  enforces.'  P.  335,  '  the  obligation  of  contracts 
in  the  sense  of  the  constitution,  consists  not  in  the  contract  it- 
self, but  in  a  superior  external  lorce,  controlling  the  cmduct  of 
the  parties  in  relation  to  the  contract ;  and  that  superior  exter- 
nal force,  is  tlie  law  of  the  State,  either  tacitly  or  expressly  re- 
cognising the  contract  and  furnishing  means  wberoby  to  make 
it  be  enforced.'  It  is  this  '  which  binds  the  man  to  perfoitn 
his  engagement.'  P.  303,  Thompson,  J.  noticed  the  court  in 
Slurges  V.  Crown ingshi eld,  said,  '  a  contract  is  an  agreement 
in  which  a  party  undertakes  to  do  or  not  to  do  a  particular  act. 
The  law  hmds  him  to  perform  his  undertaking,  and  this  is  of 
course  the  obligation  of  his  contract ; '  that  is,  says  Thomp- 
s<Hi,  J.  *  as  I  understand,  the  law  of  the  contrartformi  its  obli- 
gation.' He  thinks  as  the  insolvent  law  looks  to  the  insolvency 
of  the  debtor,  &c.  so  do  the  parlies.  Cites  said  ordinance  as 
cited  art.  2.  s.  4.  above,  and  thinks  It  makes  the  true  distiaction 
as  to  retrospeciitie  and  prospective  contracts. 

Trimble,  J.  cites  the  Institutes  of  Justinian,  lib.  3.  lit.  4.  '  an 
obligation  is  the  chain  of  the  law  by  which  we  are  necessarily 
bound  to  make  some  payment  accordingto  the  law  of  the  land-' 
So  Pothier  calls  it  '  vinatllum  leeis.'  The  C.  J.,  speaking  as 
above,  says  '  it  is  not  true,  we  thmk,  that  contracts  are  entered 
into  in  contemplation  of  the  insolvency  of  the  obligor.'  Insolvency 
is  never  expected ;  if  it  be  suspected,  security  is  commonly 
taken.'  Clearly  '  law  may  act  on  contracts,  though  it  does  not 
enter  into  them,  or  become  a  part  of  the  argreement.' 

In  all  tliis  critical  discussion  in  defence  of  State,  insolvent, 
and  other  laws  impairing,  or  that  may  impair,  the  obligation  of 
contracts,  there  is*an  unusal  degree  of  misconception  ;  and  it  is 
in  conceiving  that  a  private  contract  made  in  socieQ'  is  a  mere 
creature,  solely  and  exclusively  a  creature,  of  State  legislative 
enactments,  and  so  shown  to  be  by  the  opinions  of  the  three 
judges,  given  by  tlie  C.  J.  in  answer  to  the  opinions  of  the  four 
judges.  In  '  the  chain  of  the  law,'  in  '  the  law  of  the  land,' 
in  the  '  viattilum  iegit,'  so  in  the  said  words  in  Stiirgis,  kc., 
'  the  law  binds  him  to  perform,'  fiic.  may  well  be  included  more 
than  mere  legislative  enactments;  these  exclude  the  binding 
force  of  reason  and  conscience,  of  moral  principle  and  duty,  as 
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well  u  what  we  call  the  law  of  nature ;  there  is  too  an  intuiiire  n.  Ch.  3. 
percepuoB  in  ereiy  man,  that  mea  in  society  are  bound  to     jlrl.  5. 
pecfonn  their  contracta  independent  of  such  enactments.     If       Con. 
there  be  no  biodiog  force  in  a  contract  made  in  socie^,  but  the   x^rv^^/ 
mere  statute,  mere  legal  enactment,  what  has  conacieoce  and 
equi^  to  do  with  it.     Such  a  contract  can  be  proper  only  in 
coiffts  of  law.     In  numerous  instances  in  society,  men  bold  the 
pit.  Ml  eqaitjf  cmd  good  eomdence,  has  a  just  claim  to  hare 
aometbing  of  the  deft.,  and  that  the  law  raises  in  the  deft,  a 
momise  (contract)  to  render  that  something ;  what  law  ?  statute 
law  or  eoactment  ?  by  no  means,  but  the  law,  or  reason  and 
conscience,  as  operating  in  the  human  mind,  and  intuitively,  so 
in  lodety  as  in  a  state  of  nature ;  and  it  is  this  moral,  this  intui- 
tive principle  and  peroeptiou,  that  is  the  essence  of  the  {d>Iiga- 
lim  of  contracts. 


CHAPTER  n. 

BT  THE  ACTS  OF  THE  PABTIES. 

§  7  Con.  Damage  feasant.  Trespass  for  iBkiag  and  carrying  Art,  5. 
aw«y  the  ph'g.  sheep.     Held  by  the  statute  of  Maine  of  1821,  HaMhr.  Bkb- 
ch.  126,  sec.  9,  the  right  to  sell  beasts  taken  damage  feasant,  '^l'^^^' 
^vm  only  in  cases  where  the  injury  was  done  to  lands  '  inclosed  —no. 
with  a  legal  and  sufficient  fence.'     As  to  many  remedies  by  the 
acts  of  ^  parties,  see  Accord  and  Satisfaction,  Arbitration, 
Award,  Distraining,  Replevin,  &c. 

^  6.  ^  note  areepted,  ^c.    B,  a  debtor,  gives  his  note,  en-Aax.  6. 
dorsed  by  A,  as  Jurtfier  leatrity  for  a  part  of  a  debt  j  this  the 
creditor  accepts  in  full  sattsfaction  of  all  demands.     This  note,  Bovde.  Hitch- 
so  accepted,  is  a  discharge  of  the  whole  debt,  and  may  be™!*"'*"- 
pleaded  in  bar  as  an  accord  and  taiiafaction. 


CHAPTER  HI. 

OF  ACTIONS  GENERALLY. 


^  5.  Trover  for  a  horse ;  ooe  deft,  was  defaulted  ;   Hiwing,  Art.  1 . 
a  mincv,  defended  by  guardian.     Held  a  minor,  who  hires  a    Con. 
horse  to  go  to  a  place  agreed,  but  goes  to  another  place  in  *^n'  ***" 
dific^ent  directicHi,  is  liable  in  trover  iot  an  unlawful  conversion  xi,^|q^^J.' 
of  the  horse. 

^  6.  Ab  action  for  tort  Ues  for  damoget  otxanoned  under  a 
tiatyte,  and  that  providing  a  ipeciai  remedy.  As  where  the 
le^aUture  of  New  Hampshire,  by  an  act  of  incorporation, 
authorized  a  dam  to  be  built  across  CMnecticut  river,  at  White 

VOL.  IX.  3 
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River  Falls,  and  prescribed  (he  method  in  which  damages, 

thereby  occasioned,  should  be  ascertained ;  and  the  deft.,  in 

erecting  the  dam,  caused  damage  to  the  town  of  Lebanon  to 

the  amouat,   as   stated,  of  jG50,  by  flowing   a  highway,  inc.  ■ 

Held,  that  no  action  lay,  and  judgment  for  the  deft.     If  in 

such  case  the  legislature  provides  no  specific  remedy  to  enforce 

myment  of  the  damages;  when  ascertained,  the   debt  lies. 

The  pll.  brought  trespass  on  the  case.     The  damage  to  the 

town  was  the  expense  of  repairing  the  road  overflowed,  assessed 

in  the  mode  prescribed  at  $240.     As  to  debt,  see  ch.  143, 

a.  5  s.  18.     Different  decision  in  New  York. 

s  Johns.  Cb.R.      ^7.  If  A  makes  a  promise  to  B,  for  the  benefit  of  C,  Cmay 

Codiia^on^  "  """'ntain  an  action  at  law  on  the  promise.    An  action  of  account 

S2»,  2H— 7,    lies  at  law  by  one  partner  against  another ;  and  there  is  no 

do.  ST.  eood  reason  wbv  that  action  is  not  resorted  to  instead  of  a  bill 

DuncaD »,         "  ■  ^ 

L™,8Jola„.'neq""y- 

Ch.R.tUtl.  §8.  An  action  of  covenant  lies  at  law  by  one  partner  against 

another,  where,  by  the  contract,  there  is  a  covenant  to  account. 
So  assmnpait  lies  on  a  promise  in  writing  by  one  partner,  lo  take 
part  of  the  goods  bought,  in  which  they  were  to  be  equally 
concerned  as  to  profit  and  loss.     Id. 

^  9.  Whenever  an  injury  is  done  to  goods  in  the  actual  pos- 
Whiia  v  session  of  a  servant,  carrier,  or  bailee,  if  the  owner  have  the 

Morris,  immediate  right  of  possession,  he  may,  for  such  injury,  sue  in 

I  Utwks.  301.  his  own  name. 

^  10.  A  sells  a  tract  of  land  to  B  as  containing  two  hundred 
acres.  It  is  not  described  by  metes  and  bounds,  nor  by  any 
visible  or  known  marks,  and  the  number  of  acres  can  be  found 

HaaoD  "         ^"^  ^y  actual  survey ;  if  there  be  any  considerable  deficiency, 

SU'Cord,440.B  has  his  action  therefor. 

^11.  A  buys  an  article  of  B,  and  pays  him  for  it;  the  article 
fails ;  A,  to  recover  back  the  price,  must  first  return  or  tender 
the  article.  2.  This  is  not  necessary  to  enable  A  to  recover  on 
the  warranty.     3.  This  rule  relates  as  well  to  implied  'ss  to 

2M'Cord,4S3.  &r^re3s  warranties.  4.  In  an  ociion  on  the  warranty  of  title  to 
Teat  or  personal  estate,  ibe  measure  of  damages  is  the  price 
paid  for  the  property,  with  interest  from  the  time  of  the  pur- 

2M'Ci>rd,4i3.  chase.  This,  as  to  real  estate,  is  not  the  rule  generaliv,  see 
ch.  lis ;  though  it  seems  to  prevail  in  (he  slave-holding  States, 
where  a  large  part  of  the  property,  personal  in  fact,  is  made 
real  by  statute  law,  that  is,  their  numerous  slaves, 

§  12,  A  sells  a  horse  to  B  for  $50,  and  takes  C's  note  for 
that  sum.  This  is  payment,  and  if  it  turns  out  A  had  no  title, 
B  has  assumpsic  for  money  had  and  received  to  recover  of  A 
$50  and  interest.  2.  This  is  the  proper  form  of  action,  where 
there  is  a  warranty  of  title  express  or  implied  in  the  sale  of  a 

II  Johns.  40S.  chattel;  and  in  which  a  warranty  of  title  is  implied.     Such  note 


D,=;,lz...,C00gIC 


ACTIONS  GENERALLY.  19 

u  pajmrail.     .dstwapsit,  the  proper  form  of  action,  6  Jobos.   I.  Ch.  3. 
'  J68 ;  warraDtr  of  tide  implied,  1  Johns.  274 ;  3  Cowen,  272,     ^rl  3 
2«0,  Read  t.  Barber.  Con. 

^  13.  Wlen  a  merchant  abroad  accepts  my  order  for  goods,    s^-^,-^ 
without  aay  directions  from  me  bote  to  pack  and  secure  them  Dick«y  t>. 
in  the  vessel,  he  is  liable  to  my  action  if  he,  in  sliippmg  them,  Onnt  ud 
n^llect  to  pack  and  secure  tliem  in 'he  uiwaiand  cwtomary^'Q,"'^^,,  ^^ 
manner,  and  by  such  neglect  the  goods  are  injured.  sio— lis. 

^  14.  _^ittunpiit  for  money  on  agreement  to  pay  for  land,  &c.  Fuller  b. 
Held,  1.  If  A  contract  to  pay  for  land  and  receive  a  convey-  Hubbard  and 
ance  of  it  of  B,  and  pays  part,  before  any  conveyance  is  made  e  CowMiris— 
by  B,  A  cannot  rescind  the  coutract,  and  sue  for  the  purchase  S2. 
money  and  interest ;  but  he  must  sue  on  tbe  contract,  as  one 
still  in  force.    2.  Where  B  agrees  to  convey  land  lo  A  on  his      , 
paying  the  price,  A  must  tender  or  pay  it ;  also  demand  a  con- 
veyance, and,  after  waiting  a  reasonable  time  for  it  to  be  made 
out,  must  present  himself  to  receive  it.     The  purchaser,  to 
recover  on  the  contract,  must  put  the  vendor  or  his  heirs  in 
default ;  lo  do  tliis,  by  the  English  law,  the  vendor  must  pre- 
pare and  tender  a  deed  ready  to  be  executed  ;  on  this  last  point, 
see   Sugden's  L.  V.   181,   183,   and  cases  cited,   especially 
Baxter  o.  Lewes  and  Webb  v.  Battel. 

^  13.   A  to  partnert  in  trade,  ifc.     Held,  if  the  creditor  Abt.  3. 
agree  not  to  take  the  separate  estate  of  one  partner,  he  cannot    Con. 
sue  tbe  partnership  debt.     On  judgment  against  the  admluls- 16  Hau.  K. 
trator  of  the  surviving  joint  partner,  it  appeared  Webster  ^od^'^"*"'" 
Thatcher  were  such  partners,  indebted  to  the  pits.     Tbey  re-ad^rT^' 
ceived  of  Thatcher  ^1410,  his  tsparate  estate,  and  promised 
him,  in  writing,  not  to  sue  any  process  against  him  and  Webster, 
by  which  the  separate  estate  of  Thatclier,  might  be  taken  for 
the  debt  yet  due  from  both,  but  only  their  joint  property,  and 
Webster's  tepm-ate  estate.     Thatcher  died  intoiveni.     Held, 
also,  this  action  could  not  be  maintained.     The  agreement  was 
speciaUy  pleaded,  and  averment  Webster  was  alive  and  insolvent.  . 
General  demurrer  to  this  plea  and  joinder.     This  was  not  an 
action  at  common  law,  not  barred  by  a  promise  merely  in  writ- 
in|,  but  an  action  on  Massachusetts  statute  of  1784,   as  to  in- 
solvent estates,  and  an  appeal  from  the  commissioners  who 
lejected  the  claim. 

^13.    Held,  A,  for  a  valuable  consideration,  promised  to  Jf i^'i'S"  **' 
convey  certain  lands  to  B  as  soon  as  B  should  pay  a  certain  fje^co,^  „, 
sum,  and  A  conveyed  them  to  C ;  B  may  sue  A  presently,  and  Brackett 
need  not  pay,  or  tender  tbe  sum,  on  the  general  principle  that 
A  disabled  himself  to  perform  his  part. 

§  14.  Held,  where  A  has  B's  note,  and  receives  part  P')'"!?^™  ^" 
ment,  and  omits  to  endorse  it,  and  gets  judgment  for  the  whole  go„g,gQ,{||,, 
note,  B  may  sue  A,  and  recover  the  sum  so  paid,  though  the 
judgment  be  not  satbfied. 
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^  15.  Ad  owner  of  a  vessel  may  be  lisble  to  an  enemy'j  action, 
as  where  a  United  States'  vessel  went  into  hii  port,  petending 
to  be  neutral,  and  as  auch  obtaioed  credit  of  an  enemy  merchant 
Aere,  for  repairs  and  expenses  of  defending  her  in  the  admi- 
ralty, where  condemned  as  eneroy'j  property.  After  peace  the 
foreign  merchant  recovered  agaiast  the  owners  in  lutumpiit  on 
'  an  implied  promise.     This  whs  a  new  case. 

^  16.  Held,  if  the  maker  of  a  note  pay  it  unfairly,  and  get 

IT  Hut.  R.     possession  of  it,  the  owner  has  trover  for  it;   as  where  the 

B^RD>n  r     owner,  the  payee,  going  abroad,  left  the  note  with  his  son,  and 

Pieres.  directed  him  not  to  receive  payment  in  his  absence,  the  maker 

insisted  on  payment  though  informed  of  the  directions.     The 

son  received  the  money  and  delivered  the  note,  not  then  due. 

Decidon  as  above.     A  new  trial  was  granted.     The  maker  of 

the  note  bad  no  right  to  the  note  till  it  became  due.     It  is  clear 

die  payment  of  the  money  to  the  son  had  been  valid,  if  he  had 

been  authorized  to  receive  it,  or  if  the  pit.  had  recnved  it 

after  his  return,  from  his  son. 


CHAPTER  IV. 


Art.  1 
Con. 


WHEN  THE  PLT-  HAS  A  RIQHT  OF  ACTION  AND  OF  WHAT  KIHD. 

^34.  If  A  sue  B,  and  credit  him  goods,  but  short  of  thdr 
full  price,  and  obtain  judgment,  it  is  no  bar  to  B's  action  far 
the  goods. 

^  35.  If  A  bold  the  written  promise  of  B,  and  receive  thereon 
partial  payment,  and  omits  to  endorse  them,  and  obtains  judg- 
ment for  die  whole  amount  promised,  on  triat,  B's  remedy  is 
a  review  of  the  action ;  but  if  made  in  confidence  A  would 
endotse  them,  then  B  may  have  astvmptU  for  money  had 
and  received  for  the  amount  of  the  said  partial  payments ;  as 
ch.  3,  s.  14.  See  also  7  Mass.  R.  14,  ch.  9,  a.  8,  s.  5,  vol.  i. 
^  26.  An  action  lies  for  the  pit.  against  the  clerk  of  a  court, 
for  endorang  credit  on  an  execution  to  the  pit's,  injury  ;  but  the 
declaration  must  charge  that  he  made  them  as  clerk  without  the 
pit's,  priviq-  or  consent  to  hia  loss;  also  it  must  chaise  that'soc^ 
endorsements  were  made  without  the  pit's,  order  or  consent. 
lH'Cord,iai.  ^27.  When  a  new  remedy  is  given  by  statute,  the  ph.  must 
bring  himself  within  it;  and  p.  181,  he  must  strictly  pursue  it, 
and  it  must  appear  on  the  face  of  the  proceedings  that  the  pit's, 
case  is  such  as  to  empower  him  to  recover  under  the  statute. 
1  Codm.  H.  ^  28.  When  the  character  of  pit.  and  deft,  meet  in  the  same 

*^'  person,  a  suit  at  law  cannot  be  maintained,  though  other  interests 

may  he  implicated.     The  proper  remedy  is  in  equity. 

When  a  deft,  is  unable  to  pay  the  gaol  fees  for  his  dflteiition 
in  prison,  'die  sheriff  has  an  action  against  the  plL  for  the 
amount. 


*  Munf.  TS, 
Webb'i  es. 


aNoHtnd 
H'Cord,  8TT, 
udftrCard, 
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^  29.  Anamptit  never  lies  for  ttolcn  goods ;  and  po  action    I.  Ch.  4. 
beiore  connction ;  case  in  tort,  may,  in  some  instances,  lie  after    jjfi,  i, 
coDvictioR  against  the  thief.     See   Simpson  v.  Giving,  Bui.       Con. 
N.  P.  131 ;  3  GreeoL  458,  460.  v.*-v-<^ 

^  30.  No  action  lies  lor  one  whose  property  liBs  been  attached,  it  h>«.  R. 
and  irho  has  su^red  much  damage  in  consequence  of  a  civil  IH,  in. 
action  which  was  abated,  unless  the  prosecution  thereof  be 

^31.  Faite  eertijkaie,  how  a  grtmnd  of  action.  As  where  a20ieenl.8,n. 
town  <cl»k  carelessly  gave  a  false  certificate  to  deit.'  attested 
a  copy  of  record,  in  order  to  support  his  plea  of  infancy,  by 
reason  (^  which  the  pit.  was  obliged  to  continue  his  action  to 
obtain  b  correct  ceitmcate  to  prove  the  deft,  was  of  age  when 
be  bou^t  ^e  goods  of  the  pit.  who  had  attached  sufficient,  8ic. 
lo  ^  mean  time  the  deft,  died  insolvent,  by  which  the  pit.  said 
be  lost  his  attachment,  fw.  Held  the  town  clerk  wrs  liable  to 
pay-  the  f^L  for  the  damages  occasioned  by  riie  delay  and  con- 
tinuance of  the  action;  3.  The  only  proof  of  the  insolvency  was 
a  commisBion  of  insolvency  issued,  so  as  to  dissolve  the  aUach- 
ment;  but  as  no  commission  had  issued,  the  attachmwit  was 
not  dusolved  ;  90  no  damages  on  that  account. 

^  32,  The  ph.  has  no  action  for  a  breach  of  covenant  where  8  N.  H.  Rep. 
he  has  taken  a  note  in  satisfaction  of  the  breach ;  and  this  bar  ^^^' 
is  a  good  consideration  for  the  note  ;  Dra^ke  v.  Mitcliell,  ch.  30, 
a.  30,  s.  7 ;  otherwise  if  not  so  accepted,  Foster  ii.  Attanson, 
<it.  62,  ft.  4,  s.  5,  Moravia  v.  Levy ;  a  par^  has  no  action,  id.  534. 
ihou^  he  has  sustained  damages,  unless  also  aorao  r^t  has 
been  iidHnged :   Sic  Vtere,  &ic.,  ch.  58,  a.  3,  s.  17,  many 
cases.    1  va. 

^  33.  A  tenant  tenders  the  amouot  of  hia  rent,  due  to  the  1  Bam.  tnd 
lessor.     .Mter  this  he  distrains  the  tenant's  goods  for  the  rent,  ^^'  *^' 
he  has  an  action  on  dte  case  for  an  excessive  distress.    See  rent, 
ch.  151,  a.  4. 

^a4.  The  ph.  had  adopted,  as  a  manufacturer,  a  particular 8  Bun.  md 
mark  for  bis  goods,  to  denote  they  were  manufoctured  by  him.  ^^  ^*^~ 
The  deA.  adopted  the  suae  ms-A  to  denote  that  bis  goods 
wefG  maniActured  by  the  ph.,  and  the  deft,  sold  his  goods,  so 
marked,  as  and  for  goods  manufactured  by  the  pit.     Held  the 
pit.  had  a  right  of  acti<Ki  against  him. 

^  35.  If  a  1iu;tor  or  agent  having  sold  his  principal's  goods,  fi  Hunf.  84. 
be  ordered  by  lem,  while  they  are  tn  trantitti,  not  to  deliver 
them  to  the  buyer,  his  solvency  being  doubted ;  yet  he  delivers 
them,  and  demaads  no  security,  the  principal  has  his  acdon 
t^ainst  the  factor,  if  die  buyer  prove  insolvent. 

^  36.  No  action  at  law  will  lie  on  the  decretal  order  of  a  court  8  Wkett  697. 
efeqm^.     The  Circuit  Court  decided  difierently. 
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CHAPTER  V. 


Art   1  ^  ^  ^'"'*    ^'  ^^  ''^^  ''®'*'  '"'^'""'^y  coDverts  to  his  use  the 

fj^j^  '        pit's,  goods,  as  when  master  of  the  pit's,  ship,  he  earns  freight, 
114.  H* Rep.  ^<^  tiKTi  wrongfully  se]]s  liGT,  and  becomes  liable  in  trover  or 
iGi— 107,        trespass,  ihc  pll.  may  elect  to  waive  (he  tort,  and  bring  anumptit 
Chiunc«r^    Cqj.  ([jg  freight  earned,  the  amount  of  the  sales  and  interest 
thereon.    2.' As  in  tliis  case  the  pll.  waives  the  torttotu  conduct 
of  (he  deft.,  and  treats  iiim  as  liis  agent  and  bailee,  and  so 
'  adopts  his  acts,  the  deft,  must  be  allowed  his  reasonable  de- 
mands as  agent  or  bailee.     3.  If  the  ship  earn  freight  iu  an 
. '  illegal  voyage,  as  under  an  tnemi/'t  lieente,  the  pit.,  the  owner, 

cannot  recover  her  earnings ;  for  to  do  this,  he  must  consent  to 
P.  184— 1S7.    the  illegal  voyage,  and  participate  in  it. 

1  M'CDrd,449.      <^  Q  Con.  If  an  account  be  liquidated,  and  a  note  given  for 

the  balance  even  of  a  third  person,  llie  creditor  may  sue  on  the 
note,  or  on  the  open  account,  at  his  election,  unless  the  note  be 
expressly  received  in  payment  of  the  balance. 

2  ScTg.  tni         If  the  evidence  prove  a  trespass  and  conversion,  the  ph.,  if 
Ranle,  858.     jijgrg  bg  g  count  in  trover,  may  waive  the  trespass  and  recover 

in  trover. 

An  action  by  a  father  for  debauching  his  daughter,  may  be 

■  PifSp'!l?'i~.  trespass  or  case;  so  case  or  trespass  for  criminal  conversation. 

'  Case  the  most  proper  action  in  the  daughter's  case  above. 

3  Serg.  and  R.  217,  and  see  ch.  64,  vol.  ii. 

17  Hu9.  R.         ^8  Con.  A  owes  debts  to  B  and  others,  and  bis  estate  is 

I  liable  to  them,  &us.     A  conveys  his  property  to  C ;  he,  in 

'  writing,  engages  to  pay  A's  debts  due  to  ihem,  naming  B,  fax., 

and  the  sum.     B  ha3  ammpnt  for  the  amount  A  owes  him 

against  C;  and  3  Cran.  495.     See  sect.  14  and  Metcalfs 

Yelv.  25.  many  cases  cited. 

§  9  Con.  Same  principle,  A  owing  B  $1300  and  C  $400, 
A  bebg  abroad,  remitted  to  B  a  bill  of  exchange  for  $1000, 
directing  B,  on  receiving  the  contents,  to  pay  C  $300.  B  re- 
ceived the  contents,  but  neglected  to  pay  C,  and  gave  him  no 
notice.     C  recovered  in  astumptit  his  part  of  the  money^ 

&  17.  Astumpnt  lies  to  recover  an  annuity  given  in  a  will,  as 
1  N.  H.  Rep.  217-232,  Margaret  Erickson  «.  Joseph  Willard, 
was  (Uiwnptii  and  several  counts,  stated  in  substance  that  Sept. 
1,  1806,  one  Elizabeth  Twyman  died  testate,  that  the  deft,  was 
ber  sole  devisee  undtr  a  condition  to  pay  the  pits.,  from  the 
income  of  die  estate  devised,  the  sum  of^  fifty  dollars  annually 
during  the  pit's,  life ;  that  the  deft,  was  sole  executor  of  said 
Elizabeth,  accepted  the  trusts,  took  possession  of  her  estates, 
the  income  of  which  was  more  than  sufficient  to  pay  the  above 
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bnnuity  and  that  he  thereby  become  liable,  and  in  consideralioc   I.  Ch.  5. 
Uiereof  promised,  &£.  but  had  neglected  the  payment  of  it.     Art.  1. 
Plea  never  promised,  &c.     This  action  was  on  a  clause  in  said        Com. 
will  by  which  the  testatrix  devised  her  estate  to  said  J.  W.  and    <^r\,'-^^ 
made  him  executor,  and  added  her  desire  that  the  said  Joseph 
Willard  should,  '  at  his  discretion,  a|>propriato  n  part  of  the  in- 
come of  my  estate  "aforesaid,  not  exceeding  $50  dollars  a  year,  to 
the  support  of  the  widow  M.  E.  Sic.'    Held,  said  Willard  was 
truatree  to  this  amount,  which  trust  a  court  of  law  could  enforce. 
It  being  expressed  as  above,  at  his  discretion,  differed  the  case 
from  the  common  case  of  a  legacy  or  annuity  absolutely  given : 
no  doubt  it  was  for  this  reason  the  cause  was  viewed  of  so 
much  importance,  and  scores  of  authorities  were  cited  in  it  by 
the  court  and  counsel.     Willard  was  the  minister  of  tlie  lesta- 
trix  and  wrote  her  will,  and  the  pit.  was  her  neice  and  heir. 
The  sum  to  be  recovered  (if   anything)  was   agreed.     The 
materia)  question  was,  if  the  annuity  was  a  fntst  or  to  be  merely 
at  Willard's  discretion.     Held,  a  inut,  and   the  woids  '  at  his 
discredon '  applied  merely  to  the  manner,  as    did    the  same 
words  as  to  the  burial  of  the  testatrix,  to  be  buried  'at  his  dis- 
trttion,'  could  apply  only  to  the  manner ;  for  sho  could  not  he 
supposed  to  leave  it  '  at  his  discretion '  whether  to  bury  her  or 
not.     The  sum  too  was  for  her  life  and  support.     Not  much 
objection  to  the  action,  amumpsit.     The  court  noticed  the  opin- 
ion of  Buller,  J.  who  held  a  breach  of  trust  was  the  ground  of 5  D.  b  E.  608. 
an  astvmpnt.     In  support  of  the  trust,  the  opinion  of  Lord  El-  ^"'''''  "• '""" 
don,  8  Ves.  Jr.  380,  Paul  v.  Compton,  was  relied  on,  where  he 
said  '  whether  the  terms  are  those  of  recommendation,  or  pre- 
catory, or  expressing  hope,  or  that  the  testator  has  no  doubt ; 
if  the  objects,  with  regard  to  whom  such  terms  are  used  are  ■ 

certain,  and  the  subjects  of  properly  lo  be  given  are  also  cer- 
tain, the  words  are  considered  imperative  and  create  a  trust.' 
As  to  the  action,  the  pit.,  it  will  be  observed,  grounded  it  on 
the  deft's.  liability  to  pay,  and  so  hts  promise  to  pay  ;  ratlier  a 
common  case,  where  there  is  no  court  of  chancery,  for  to  allow 
an   action,  especially  assumpsit,  to  enforce  a  trust  in  a  court  ofg^o  ch.  9.  a 
law  J  and  the  expression  of   the  Supreme  Judicial   Court  ofs.  6.— Ch.  9. 
Massachusetts,    1  Mass.  R.  204,  that  it  could  not  enforce  a'f-'-~'^^- 
trust,  is  too  general.  Yoi.  V 


^  4.   Cot).  In  an  action  against  the  representatives  of  one  of  Art.  3. 
tteojoint  obligors  in  a  bond,  dated  before  the  said  statute  of   Con. 
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I.  Ch-  6-    l^S^f  it  is  Decessary  to  state  in  tbe  declaration,  that  that  obtigCM' 
^rt.  2.     survived  his  compaaioD.     3  Munf.  49. 

Con.  4  8.  A  devise  of  real  and  persoaal  esute  to  the  testator's 

.,^'-.„,^    widotr  for  life,  then  to  trustees  to  be  tufoed  into  money  and 

1  Jicob  k.  V.  divided  anioag  several  persons  named,  and  the  survivors  or 

146.  survivor  of  Ihem,  ihose  only  take  who  survive  the  widow.  And 

2  Jacob  &.  W.  278—286  ;  3  Ves.  233 ;   I  S?ran.  161. 

^  9.  Auttmpiii  for  money  bad  and  received  by  the  deft,  to 
tbe  pit's,  use,  as  administrator  of  B.  A  gave  his  note  to  B 
and  C.  B  died,  and  i^er  his  death  C  received  payment.- 
B's  administrator,  tbe  pit.,  recovered  half  of  C.  2.  Held,  C 
could  not  set  off  claims  he  had  against  B's  estate ;  his  estate 
was  imohent.  3.  As  B  had  no  cause  of  actitn  against  C, 
held  further,  B'a  administrator  migfat  have  sued  in  hit  own  right, 
though  accountable  to  B's  creditors,  at  adminiMrator,  for  tbe 
money  when  recovered. 
6  Pick.  16-17,  ^  i*^-  Indebitatia  tutumptit  for  goods  sold  and  delivered. 
Loring  b  ii. «.  Delivery  was  admitted.  Deience,  sold  on  credit  that  had  not 
Gumej.  expired  when  the  actitm  was  commeoced.  Two  principles 
were  allowed  :  I .  Where  a  promissory  note  payable  on  demand, 
with  interest,  .afler  a  limited  time,  will  support  an  acticm  brought 
before  the  time  is  expired.  Hence,  when  goods  are  sold,  &c. 
to  be  paid  in  such  a  note,  if  the  vendee  neglect  to  give  it,  the 
vendM'  may  sue  fiwthwith  for  the  price.  2.  Tbe  usage  of  an 
individual  known  to  the  person  widi  whom  he  deals,  may  be 
proved,  as  tending  to  ^ow  what  is  their  contract. 


CHAPTER  Vn. 


Art.  1.  ^  3-   Con.  An  acuon  on  a  promise  of  marriage  broken  by 

Con.  *^^  intestate  does  not  survive  against  his  administrator.     See 

ch.  29.  a.  3.  2.  The  action  was  astumptU;  cited  for  the 
prOTnisee,YelT.21  ;  Plowd.  181  ;  9Co.  86.b.;  2  Brownl.  137; 
W.  Jones,  173  ;  Cro.  El.  552  ;  Cowp.  371  ;  1  Saund.  216  ; 
Palm.  329  ;  Sty.  158;  Cro.  J,  405-417;  Rol.  R.  266.  Cited 
for  the  promisor,  2  M.  &  S.  415;  Cowp.  373.  fa.;  1  Salk. 
252;  Cartb.  153;  I  Saund.  216;  1  Vin.  176;  7  Mass.  R.  52; 
2  M.  8t  S.  408  ;  1  M.  &  S.  364 ;  2  M.  &  S.  414  ;  14  East, 
198  ;  Pre.  Ch.  105  ;  1  Eq.  Ca.  Abr.  149  ;  6  D.  &  E.  369  } 
5  B.  &  P.  365. 

3  Pick.  R.  6W,     I*ebt  for  a  penalty  for  cutting  and  carrying  away  trees  of  the 

utile  v.  Co-    pit.  contrary  to  tbe  stat.   1817,  c.  173,  abates  by  tbe  pit's. 

»««'*■•'■        S™th_ 
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^  6.  Con.  An  action  of  trespass  qvart  cltauam /regit  is  not   ].  Ch.  7. 
converted  into  an  actioii  de  bonit  asportatu  by  an  aliegAioa  in      ^n.  1. 
a  declaration,  that  trees  cut  teere  carried  avay.     Hence  thrs       Ctm. 
rule  ocfu)  p«rtona/u,  &c.  applies  to  such  an  action  ;  therefore,    s^^^-^^ 
if  the  defi.  die  pending  the  suit,  it  abates,  even  if  his  adminis-  8  lUiia.  14-24, 
trator  come  in  by  consent.    The  Virginia  statute,  1  Rev.  Code,  Hirrb  v. 
does  not  give  to  tbo  executor  an  action  like  this,  but  only  an*''*"'"** 
action  for  good*  taken  aitd  tarried  away,  in  the  testator's  life- 
linie. 

^  23.  As  to  actions  generally,  one  principle  is  well  settled,  it  Mua.  R. 
that  is,  that  no  action  will  lie  on  a  contract  made  in  violation  of  ^'' 
a  statute,  or  of  a  principle  of  the  common  law. 

^  24,  A$stt«mtit  on  a  joint  and  several  note  ;  one  defaulted,  *'  **■"■  ^^ 
the  other  may  plead  alone  any  matter  proper  to  bar  the  action,  ^k^  tai 
but  Dothmg  diat  contradicts  the  note.     Here  one  deft,  plead  an  Pien». 
agreement  purporting  that  on   paying  a  less  sum  than  was  due 
from  the  other  deft,  on  the  note  he  was  lo  be  disthareed ;  and 
he  did  paythe  less  sum,  &c.     Plea  bad,  as  it  directly  contra- 
dicts the  note.     Pit.  supported  his  action.    The  agreement  at  Ch- 101. «.  2. 
most  not  to  sue  one  promisor  is  only  a  ground  of  action.  pgAer «  EI 

^  25.  The  father  has  this  action  in  Virginia  for  the  loss  of  ikxt,  e  Huof. 
his  dau^ter*s  service  and  expenses  incurred   by  him  in  conse-^' — *»"  8 
ijuence  of  ber  being  debauched  and  having  a  child  by  the  deft,  j  j^'^  eTist 
when  no  forcible  ityury  to  himself  or  to  his  property  is  alleged  -^  Eui,  S87. 
in  the  declaration.  -  ~fi*v'i''9*' 

^  26.  Atnimpnt  for  money  had  and  received  lies  where  A 
purchased  a  laud  warrant,  ignorant  it  was  void,  and  sold  it  to 
B  for  a  vahiabla  consideration.  Then  it  was  adjudged  void.' 
B  in  this  action  recovered  back  the  price.  "  ^^' 

^  27.  An  action  on  the  case  for  divertine  a  water  courses  Pick.  >ST- 
dies  with  the  ph.     This  action  respected  rttU  estate,  and  *be^?^'J™^* 
Slat.  4  E.  8.  ch.  7.  is  confined  to  personal  estate. 


CHAPTER  Vin. 


^  12.  If  the  ph.  go  for  a  mere  partner^ip  account  to  be  Art.  I. 
taken  and  settled,  it  is  a  proper  case  for  a  court  of  equi^.    Con 
I  Const.  R.  172  j  1  Nott  and  Mc  Cord,  587. 

^  6.  Where  in  an  action  of  debt  in  Maryland,  auditors  areA^T.  4. 
appointed  on  the  statute  1785,  ch.  80.  s.  13.  to  audit  accounts,  C'ott. 
there  must  be  the  same  proceedings  as  in  an  action  of  accounts. 
Tins  was  an  action  of  debt  on  a  bond  of  a  deputy  sheriff  to  the 
sheriff,  conditioned  to  perform  certain  duties  speci6ed  as  deputy 
Aeriff  and  collector  in  a  certain  hundred  specified  in  the  sheriff's 
countf .     The  court  appointed  auditors  to  audit  accounts  be- 
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I^  Ch.  9.    c-  Waston,  ch.  336.  a.  18.  s.  1.  where  a  pariieepi  eruntitu  was 

Art.  6.     relieved,   but  was  a   special  case :    geoerally,  not  rdieved. 

Con.       Halves  v.  Leader,  Cro.  Jam.  270,  271,  the  goods  sold  remaio- 

^^r^//^^   %d  \vilh  the  grantor,  meaning  to  defraud  his  creditor,  bat  was 

obliged  to  give  them  up  to  the  buyer,  for  between  him  and  ttw 

seller  the  sate  and  deed  were  valid.     Same  case,  Yelv.  196 ; 

see  cb.  33.  a.  1.  s.  9  ;  ch.  236.  n.  18.  s.  1  ;  Collins  v.  Blantern, 

ch.  144.  a.  3.  s.  15;  13  John.  306;  19  M.  311. 

Abt.  11.  ^  5.   Com.  The  rule  8  Wheat,  is,  that  it  seems  that  a  court 

Con.  of  equity  will  relieve  in  a  case  of  mistake  of  the  law  merely; 
but  Eden,  7,  8,  9,  after  citing  several  cases,  says,  p.  8,  we  may 
now  consider  the  maxim  ignorarUia  jurit  turn  exctuat  as  fully 
recognised  in  equity,  as  it  has  long  been  unquestionably  estab- 
lished in  civil  cases  at  law.  So  seems  (o  be  the  esse  in  New 
York.  1  Johns.  Ch.  R.  516;  2  do.  51,  60,  Lyon  o.  Rich- 
mond ;  6  Johns.  Ch.  R.  166,  Ston  c.  Barker. 

If  A  gets  my  property  and  sells  it,  I  may  have  atmmpnt  for 
the  proceeds.     4  Pick.  449,  453 ;  see  art.  9.  s.  1. 

Art.  14.  ^  ''■    ^''*^-  Similar  principle,  1  Greenl.  353,  361,  Lloyd  o. 

Con.  Jewell  &,  al.     Many   good   reasons  cited  supported  by  many 

cases,  and  only  Fri^ie  v.  Hoffiiagle,  11  John.  50,  to  the  con- 
trary. 

^Omnl.  S90-      .Ittumpsit  On  twoHOtes  given  for  land  conveyed  by  quit- 

"^""■^    claim  deed,  by  the  ph.  to  the  deft,  without  covenant.     It  is  no 

,1.  good  defence,  the  pit.  represented  his  estate  to  be  in  fee  simile, 

when  in  fact  it  was  only  for  life  or  years.  There  is  no  defience 
to  such  action  but  a  toUl  want  of  title.  But  1  Mc  Cord,  470, 
held,  in  auumptit,  on  a  protnissory  note,  the  deft.,  under  the 
general  issue,  may  prove  it  was  given  for  the  price  of  a  tract  of 
land,  the  boundaries  of  which  were  frattdulently  representad  by 
the  vendor. 

SPIck.  !0T-        ^  9.   Con.  This  position' is  limited  to  the  cases  in  which  a 

213,  Miiii  V.    good  or  valuable  consideration  once  existed.     Auumptit  for 
^"''         the  board,  &c.  of  a  sick  and  poor  soil,  who  had  ceased  to  be 
one  of  his  father's  family ;  here  is  no  ground  for  his  express 
promise  in  a  letter  to  pay  the  bill. 

Art.  15.         %  ^-   Con.  At  the  deft's.  request  A  signed  a  negotiable  note 
Con,         to  ^  pit.)  "><3  ^^  endorsed  it,  to  be  discounted  at  a  bank,  for 

^  Hck.  444-    the.  deft's.  use,  wlio  promised  to  indemnify  the  pit.  and  the  deft. 

44^CKnwaU  received  the  money  at  die  bank.  Afterwards  the  pit.  tocA  up 
die  note,  by  ^viog  a  negotiable  note  signed  by  himsatf,  and  en- 
doned  by  B.  Held,  1.  The  pit's,  claim  was  only  against  the 
deft.  3.  Giving  the  new  note  was  equivalent  to  paymmt  of 
the  first;  so  supported  the  pit's,  action  ior  money  paid.  3.  Af- 
ter verdict  too  late  to  object,  the  pit.  paid  the  note  without 
being  duly  notified  as  endorser.  4.  Taking  collateral  security 
for  indemnity  did  not  prevent  the  pit.  irom  resorting  to  an  im- 
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pfivd  promise,  unless  agreed  he  should  confine  bhnself  lo  that   I,  Cb.  9. 
secnity.     5.  If  the  endorser  of  the  second   note  ahouk)   he    An.  15. 
compelled  to  pay  it,  he  would  have  no  demand  on  the  deft,  not       Con, 
ai^aring  he  endorsed  it  at  the  deft's.  request.  ^.^-v-^y 

^  5.   Con.  Implied  ratification  by  the  princtpa!  of  tli«  agent's 
icte,  ext«)ds  only  to  such  of  them  as  the  principal  knows  al^K^,  18, 
the  time.     3  Greeol.  429,  482,  Thorndike  v.  Godfrey.     Wil-    p^ 
les,  105. 

And  geaeraBy  where  a  puhlic  office  is  created  hy  statute, 
tiiefe  IB  incident  to  the  oSice  an  implied  power  to  hring  all  suits 
vrtiicb  a  }Ht)per  discharge  of  his  official  duties  require ;  as  oret^ 
srers  of  the  poor,  Stc.     3.  When  a  public  agent  or  officer  ip- 
parently  acts  in  the  line  of  his  official  duty,  bis  contracts  are 
public  and  not  personal.     S.  When  the  transactions  show  the 
promise  or  engagement  to  be  on  pvblic  account,  the  agent  or 
officer  need  not  expressly  say  he  acts  in  hmjivMU,  character  or 
offkiai  capacity  in  order  to  avcid  his  pertonai  liability.    A  mer-  weeLa,  I8 
cunt's  clerk  empk^ed  in  his  store  has  no  power  lo  order  hisJobniu  R.  jai. 
goods  to  he  delivered  to  his  creditor  whose  debt  is  not  due.  "T?"' *"^  "■ 
The  clerk's  power  was  (o  keep  hooks  and  sell  goods  by  retail.  15  j^q,_]i_i_ 
The  agent  who  buys  goods  is  not  liable  when  be  disckwes  his 
{mncipal's  name  at  the  time.     Principal  is  bound  when  the 
agent  acts  within  the  scope  of  his  authority.     If  I  give  an  P.  u. 
^ent  a  receipt  for  mtmey  hy  mistake,  the  principal  is  not 
liable,  unless  I  give  him  notice  of  it,  before  he  settles  with  his  P-  *n- 
agent. 

7^  riffhtt  of  tie  agent :  where  he  nets  fairly  and  without 
fauh  in  his  principal's  service,  he  is  sufcgect  to  no  expense  hy  ?2!!J^'-f 
suit  or  otherwise,  the  lew  implies  his  promise  10  indemnify  and  Newbur]^, 
to  reimburse  his  expenses.     The  agents  were  trustees  of  a  is  Johni.  B. 
corporatian.  ***■       * 

llie  deft.,  a  captain  in  the  United  States'  navy,  in  die  war  of  sronslio  v. 
1812,  employed  the  pit's,  vessel  in  transporimg  military  stores,  JJ^oiwy. " 
and  directed  her  to  be  sunk  to  prevent  her  capture  by  the  c'e-j^  "'^^ 
my.     Held,  the  deft,  was  not  liable  to  the  pit.    Public  officer  is  Wdksr  v. 
liable  od  his  exprea  [H-omise.     If  in  bis  pw&  capacity  he  em-  Swutwoot,  12 
[toys  A  to  work  on  account  of  the  government,  he  is  not  pet-    '  ***' 
aonally  liable  for  the  wages. 

^  9.   Ctm.  If  a  promissory  note  he  made  to  the  agent  orSGrMoi. 
treasurer  of  a  prhrate  association,  by  his  name,  mtb  the  addition  cl^^fDiy. 
of  his  agency  or  t^ce,  he  may  sue  in  his  own  name,  on  the 
note,  the  adthnon  of  his  character  being  but  detcrivtio  jiertQna. 

^  14.  AgetspossesMonof  B's  funds,  though  lawfully,  and  with  1  Coiut.  R. 
them  ba3rs  up  B's  notes  when  he  is  insolvent,  at  discount,  yet  '"- 
A  is  entitled  to  no  more  than  he  actually  paid  for  them,  and  B 
■nay  give  evidence  to  show  at  what  rates  they  were  purchased. 
Tot  when  an  agent  buys  up  the  paper  of  his  principal  mtb  hit  1  Cou.  s.  »i. 
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I.  Ch,  9.  fitndi,  he  shaU  not  profit  by  it:  where  from  a  couraa  o 
^rt.  18.    the  jury  will  presume  su  agency.     Cro.  EL  878. 

Con.  Where  A  acts  as  attoraey  to  B,  the  contract  must  run  thus; 

s,^rv-^/    B  by  A  Mm  attorney,  doih  bareaw,  be.  kc.     Same  principle, 
iHir.  ind      16MftS8.  R.  42 — 47,  Elwelt  V.Shaw.    In  this  case  the  attoraey 
H'H.  ITS.       recited  his  power  in  the  deed  he  gave,  and  then  added.  Know 
all  men,  isc.  that  I,  the  said  Joshua  [attcvney],  by  virtue  of  ibe 
power,  &K.~,  in  consi deration  of  ^200  paid  me  by,  Sec,  do 
hereby  bargain,  grant,  be,,  and  I  do  covenant,  be. ;  I  am  duly 
empowered,  &ic.     In  witness,  Sec.,  1   have  set  the  name  end 
sea)  of  the  said  Jtmathan  [the  principal] ;  signed  JoriiTta  Ehrall 
and  a  seal.     Executed  badly ;  should  be  Jonathan  Elwell,  by 
Joshua  Elwell,  his  attorney,  doth  bargato,  iia. ;  same  principle, 
1  Greenl.  231, 238,  Sunchfield  v.  Litde ;  1  Greenl.  339—343, 
Etwetl  ti.  Shaw.     See  ch.  15,  a.  4,  s.  15. 
I  Greenl.  343,      An  attorney  authorized  by  parol,  executes  a  bond  in  hb 
^'f-  principal's  name,  and  ^encardt  he  is  duly  constituted  by  letter 

of  attorney,  dated  before  the  bond ;  this  ia  a  subsequent  ratifi- 
cation, and  makes  the  bond  valid. 
SGrecDi.  i^  18.  Covenant  on  a  deed.     Held,  one  made  by  an  attorney 

^^~^  '  or  agent,  not  authorized  under  seal  to  bind  his  principal,  is  not 
ttetKu  V.  made  valid  by  a  parol  ratification.  3.  In  such  case,  if  the  agent 
Puteo  b  «l.  made  (he  deed  in  his  prinaipal's  name,  he  not  being  held,  it  doea 
not  follow  the  agent  is  bound  by  the  deed  unless  it  contains  apt 
words  for  that  purpose.  See  Honn  e.  Searle,  ch.  177,  a.  8, 
s.  4 ;  same  subject,  3  Greenl.  3S0 — 388,  Thomdike  o.  Barrett} 
5  Barn.  tn.  Crcs.  356. 

^  19.  An  aeetit  of  a  corporation  is  liable  on  a  written  promise 

not  sealed,  if  he  make  it  without  authority ;  2.  And  an  agent 

may  sue  in  his  own  name,  on  a  contract  with  him,  if  interested  in 

*  it,  or  is  answerable  over  in  consequence  of  it ;  3.  Is  UaUe  in  bU 

cases  on  his  contract,  unless  the  principal  is  disclosed,  and  he  is 

tlien  Uable  if  the  credit  appear  to  have  been  given  to  him  per- 

S  N.  H.  R.      sonally,  or  if  he  exceeded  his  authority.    Two  selectmen  of  the 

U^erhiilbti  t"*"'  f*""  '^  value  of  certain  relief  furnished  by  the  town  of 

V.  GibMu  b  ■!.  Chester  to  paupers  settled  in  Riimney.   The  action  was  founded 

OD  a  letter  written  by  the  defu.  to  the  pits.,  selectmen  of  Chester, 

as  to  a  matter  between  the  two  towns ;  no  vole  of  Rumney  in 

the  case ;  was  an  aciion  at  common  law  against  die  delis.    Their 

letter  show  It  was  an  afiair  of  their  town.     The  consideration 

seems  to  be  the  pit's,  delay  at  the  deft's.  request.     Judgment 

for  the  pits. ;  numerous  cases  cited.     Further,  the  deft's.  leltw: 

purported  to  be  their  Dit>n  promise  to  the  phs.  ihemselvea. 

Fcrii[D9^t.        ^  20.  One  may  become  the  agent  of  a  corporation  in  the 

e.  Ills  WHh-  game  manner  as  he  may  of  an  individual,  without  any  deed  or 

(5^ YXiiyi  writing.     Appeal  from  chancery.     The  company  eppomted 

-  4CoweD,4i6'Henry  P.  Rusaeii,  of  Savannah,  a  surveyor,  and  empowered 
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Ibid  \o  make  contracts  of  inwnince  (agamsl  fire)  to  take  el&ct   j.  Qa.  9. 
bent  the  time  tbe  premium  should   be  paid,  and  showld  be    jJrl,  30. 
received  at  JVew  York,  provided  the  office  tkould  rerogniae  the      Con. 
rate  1^  premium,   and  be  olherwiw  tatiajied  with   the  risk.    .^-^.-^^ 
R.   advertised  at   Savannah   tlie   terms  on   which  the  com- 
pBoy  would  iostire,  aoil  subscribed  as  iti  agent  at  S.,  staling  it 
iTOuld  insure  him,  &c.      Perkins  paid  the  usual  premium  of 
iosurance  oa  c«rtaiD  goods,  Jbd.  S,  1820,  to  R.,  who  gave  P. 
a  receipt  lor  ibe  noney,  describmg  himseir«a  agent  of  the  com- 
pany, and  specifying  the  coanderation  and  objects  of  the  receipt ; 
but  before  the  premium  was  receired  at  New  York  the  goods 
were  burnt.     P.  aftertrards  tendered  the  premium  to  the  com- 
pany, and  demaEidfld  to  fee  mdemuified  or  to  have  the  insurance 
executed.    Held,  ihey  were  bound.    Decree  for  him  unanimous 
on  reverang  tbe  (dniiodlor's  decree,  premium  being  as  usual. 
Kent  was  tbe  chaocelkv;   citeil   19  Johns.  60,  15,  do.  44; 
7  Cran.  3»7 ;  15  East.  400. 

4  1  Ctm.  DeCta.  promise  to  satisfy  a  lien  on  a  vessel  bebng-  Abt.  SO. 
ing  10  a  tbird  person,  ready  for  sea,  in  con»deratioQ  die  pit.     Con. 
wouU  aUow  lier  to  stul,  is  act  wittaia  tbe  statute  of  frauds ;  but  tNotttmi 
an  agreetsent  in  writing  to  pay  tfae  debt  of  a  third  person  with-  ^^s.     ' 
out  any  consideratiaB  bong  expressed,  is  void  by  it. 

Tbe  deft,  baviog  received  goods  to  pay  A's  debt,  promised  *  Mt)o»d,4e«. 
B,  about  to  attach  A's  property  in  tbe  deft's.  bands  on  A's  note 
to  B,  dial  if  B  wodd  wait  till  tfae  fall,  he,  the  deft.,  would 

Sy  tbe  note,     liteid,  a  good  promise  not  witlan  die  statute, 
se  odker  cases,  1  Nan  and  M'Cord,  &63 ;  3  do.  370,  8cc. ; 
1  M'Cord,  100,  395,  435,  575. 

But  Boyee  «.  Owens,  a  garnishee  promised  the  [dt.  in  an  3  H'Coid,  2oe. 
•ttlaehmm,  tbat  if  be  would  discontimie  it  and  wait  for  some 
owBtha,  be,  ibe  garnishee,  would  pay  tbe  deft,  in  tbe  attachment. 
Hdd,  this  promise  was  void,  it  not  being  in  writing. 

^  6  Con.  A  deposted  in  B's  bands  m<»ey  and  goods  to  a 
c«nun  amount,  on  an  agreement  B  sjiould  pay  a  certain  note 
endorsed  by  C  fw  bis  accommoda^,  and  indemnify  C  against 
the  note.  Held,  B's  agreement  was  an  original  undertaking. 
CMiMtead  0.  Greenly,  18  Johns.  R.  12 ;  other  cases,  17  Jolms. 
R.  113,  114;  15  do.  435;  18  do.  58,  515;  30  do.  336. 

i  do  profQise  to  pay  the  amount  aforesaid,  tf  C.  S.  should  3  South,  bto. 
not  pay  it  in  six  months.     Adjudged  &  valid  promise. 

4  35.  Held,  D,  a  member  of  a  manufacturing  corporation, "Jfc^H. 
so  in  certain  events  liable  for  its  debts,  in  consideration  B,  the  ^^^  „  j^_ 
bcdder  of  a  prtunissory  note  of  the  corporation,  would  deposit 
it  in  hie  hands  till  D  should  take  up  another  note  B  made  to  C, 
and  with  tbe  proceeds  of  it  pay  Ibe  note  first  meotioned ; 
praniaed  B  to  aave  him  harml^  from  his  said  note  to  C. 
tMif  this  promise  of  D  need  not  be  in  writiog  by  the  statute 
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I.  Ch.  9.   of  frauds  as  the  promise  lo  nay  another  debt }  for  D's  MabUi^ 

,Srl,  30.    on  the  corporatioo's  noie  to  B,  auch  as  that  liability  was^  creat- 

Con.       ed  a  sufficient  c<Hisideration  to  make  D's  said  promise  bis  own, 

s^Tv"-^    and  not  his  promise  lo  pay  the  debt  of  the  corporation  in  the 

sense  of  paying  aaoiher's  debt.     In  fact  it  was  (b  raise  money 

in  a  manner  specified  and  to  pay  C  a  debt  B  the  ph.  owed 

him. 

F>ri>ve.  ^  Se.  One  Moon,  Nor.  32,  1815,  ga\-e  the  piti,  Fariefi  a 

cievelatid,4    note  for  ^100  and  interest  payable  the  next  June.     Jan.  I, 

439.*Ert«r     ^^l^i  Cferelsnd,  the  deft.,  in  consideration  of  fifteen  tons  of 

hay  (vahie  $350)  sold  and  delivered  by  Mooq  to  him,  at  his 

instance,  promised  to  pay  Moon's  note  to  Farley.     Held,  this 

promise  was  not  within  the  statute  of  frauds  of  New  York. 

1  R.  L.  78.  s.  II.  The  principle  staled  in  this  case  is  the  true 

one,  to  wit,  where  a  promise  to  pay  the  debt  of  a  third  person 

arises  out  of  some  new  coi>si deration  or  benefit  to  the  promisor, 

or  harm  to  the  promisee,  moving  to  tbe  promisor  either  from 

the  promisee  or  tne  original  debtor,  such  promise  is  not  witliio 

said  statute,  though  tbe  ori^nal  debt  still  subsists  and  remains 

unafiecled   by  the  new  agreement.     Ssrage,  C.  J.  examined 

m'"^  '*        numerous  English  end  American  cases.     The  New  York  act  is 

j^'^.—  ■>  transcript  of  the  sUtute  39  Ch.  3.     See  ch.  1.  a.  53.  s.  4.  and 

I8id.i9.       cases  there,  and  cases  ch.  11.  a.  14.     Also  this  30th  article. 

Art.  33.  ^  3.    Con.  Indebitatus  atiumpiit,  in    the  Circuit    Court  m 

Con.  Ohio,  for  work  and  labour,  care  and  diligence,  by  the  pit.  done, 

UWbeu.      fiic.,  as  agent  and  attorney,  in  expbring,  showing,  surveying, 

Uns^'^HvE^  '""'  ^^'''"E  ^he  lands  of  the  deft's.  tesutor ;  also  in  the  search- 

ez>r.  ing  of  records,  investigating  titles  and  paying  taxes,  8ic.    Other 

money  counts ;  and  the  pit.  filed  also  '  &  bill  of  particulars.* 

Held  :  1.  Where  there  is  a  special  agreement,  open  and  sub- 

sistjng,  at  the  time  the  cause  of  action  arises,  a  general  indthita- 

tiu  auumpiit  cannot  be  maintained.     3.  But  if  tbe  agreement 

has  been  wholly  performed,  or  if  its  further  execution  has  been 

prevented  by  the  act  of  the  deft.,  or  by  the  consoit  of  both 

parties ;  or,  if  the  contract  has  been  wholly  performed,  as  lo 

anyone  distinct  subject  included  in  it;  the  ph.  may  recover 

upon  a  general  indebitatus  atsumptit.     3.  A  settled  acctHint  is 

only  pnmd  facte  evidence  of  its  correctness,  at  law  or  in  equity ; 

it  may  be  impeached  by  proof  of  fraud,  or  omission,  or  mistake, 

and  if  it  be  confined  lo  particular  items  of  account,  concludes 

nothing  as  to  other  items  not  staled  in  it.     The  principles  of 

this  case  need  not  be  questioned. 

19  Johnj.  K.         If  tlie  pit.  count  on  a  special  agreement,  and  add  a  general 

^V'^'if"""  "*'""  ''"■  goods  sold  and  delivered,  to  this  be  cannot  resort  if 

o-    r°ui.        ^^  goods  were  in  fact  sold  under  the  special  agreement,  and  on 

which  on  a  proper  count  tlte  pit.  might  recover ;  and  where  tbe 

special  agreement  subsists  in  full  jorce  the  pit.  cannot  recorer 
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OD  the  moDfljr  counts,  but  the  remedy  is  on  ihe  contract*   I.  Ca.  9. 
10  JobDS.  R.  305,  Wood  v.  Edwardst  13.Johns.27;  14  do.    Art.2i. 
336,  tfais  is  the  uinciple.     Also  same  principle,  Champlin  v.       Con. 
Buder,  18  Johns.  R.  169;  so  13  do.  15.     Jewell  and  odiers  c.    s^>v-^/ 
Schroeppel,  4  Cowen,  564 — 567,  con6rms  the  principles  of 
this  article,  the  acts  of  the  parties  raised  s  ticw  case  not  within 
the  sealed  conovct. 

^  7.  Con.  Id  the  following  instance  the  parties  made  a  new 
case,  &c.  The  pit.  declared  the  deft,  was  indebted  to  him  in 
account,  and  in  consideration  thereof  and  that  the  pit.  would  accept 
the  labour  of  the  deft,  as  a  plumber  and  glazier,  at  reasonable 
prices  to  the  ettent  of  tlie  debt,  the  deft,  promised  to  do  the 
work.  Counts  for  money  had  and  received,  Sic.  Ii  was  proved 
the  pit.  by  deeds  had  asMimed  certain  premises  to  Ihe  deft,  for 
a  sum  therein  named.  'TiK  deeds  stated  that  sum  to  have  beat 
mil  and  tmltf  paid,  and  released  ihe  deft,  therefrom.  Parol 
evidence  was  given  to  show,  that  in  fact  part  of  the  purchase 
moaey  had  not  been  paid,  but  that  it  was  agreed  b;  parol  be- 
tween  the  parties  when  die  deed  was  executed,  that  part  of 
the  purchase  money  should  be  retained  by  the  defl.,  and  that 
be  should  do  the  work  for  the  ph.  to  that  amount.  Held,  that 
if  this  evidence  was  admissible,  still  it  did  not  support  the  de- 
claration :  2,  That  assuming  the  legal  effect  of  the  agreement 
to  he,  that  the  entire  connderation  money  had  been  paid,  and 
that  part  was  returned  in  consideration  of  the  deft's.  promising  to 
do  the  work,  the  parol  evidence  would  not  contradict  the  deeds, 
aod  would  be  admissible ;  but  that  inasmuch  as  the  original  debt 
was  extinguished  by  the  release  in  the  deeds,  and  no  new  debt 
was  created  hut  merely  an  obligation  to  do  work  arising  out  of  , 

A  ipetial  new  contract,  tfaat  ought  to  have  been  declared  upon. 
Ph.  nonsuited,  for  he  was  estopped  by  his  deeds,  for  in  them 
he  bad  said  the  money  was  truly  paid  to  him  as  purchnse 
money.  The  new  tpeaal  contract  was  in  vriting  but  not  seal- 
ed, tboudi  the  court  spoke  of  it  as  a  parol  conlract.  Two 
judges  mought  the  proof  of  it  consistent  with  the  deeds,  one 
not.  Here  was  an  express  contract  by  deeds,  and,  in  fact,  as  a 
part  of  the  transaction,  at  the  same  time  die  parties  made  a 
new  special  contract  in  writing  not  sealed,  as  to  the  work  the 
deft,  jiromised  to  do.  This  is  a  common  case,  as  before  stated, 
for  the  parties  who  made  an  express  contract,  and  in  their  acts 
as  to  it,  to  slide  into  another  contratM  quiie  different,  expressed 
or  in^lied,  and  iif  proving  this,  the  principle  an  express  contract 
excludes  an  implied  one,  is  not  afibcted.  1  Bam.  k.  Cres.  704 
—710,  Baker  ti.  Dewey.  A  new  contract  by  parol  was  substi- 
tuted to  a  deed  and -valid.     14  Johns.  R.  330;   19  do.  205.     . 

^13.  Con.  Where  the  defL  in  bis  action  departs  from  die  special 
conlnci  end  recovers  on  the  general  counts,  the  pit.  afterwards 
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I.  Ch.  9.  may  adopt  tbe  same  course ;  here  both  give  ap  the  special  con- 

Art.  32.  tract :  this  tbey  majr  do.      The  pit.  may  Sue  on  the  in^lifld 

Con.  protnise  or  tbe  special  contract,  if  it  contain  no  OKire  than  tbe 


protnise  or  tbe  Bpeci 
law  imfdies.     1  Pick. 


R.  67,58;  p.  118,  ISl. 


CHAPTER  X. 

ACTION  OF  ASSUMPSIT.    AGISTMENT. 

Abt.  2.  %  8.  Con.  Certiorari  to  a  justices  court.     TVitlle  brought 

Con.  ttitumpiU  against  EsEtman  for  depssturing  and  keeping  on  hay 

1  Cowcn,  34S- the  deft*s.  catUe  on  land  in  the  possession  of  Tuitle,  the  pit.,  at 

^^^lS*"""  tlie  dell's,  request ;  the  pasturing,  keeping,  and  request  were 

proved  as  laid  ;  the  deft.,  EBstman,  o^red  to  prove  that  the 

tide  of  the  iand  tm  which  the  pit.  lived  and  perlormed  the  ser- 

nces,  was  at  the  time  in  the  defl.     This  was  overruled,  and 

verdict.     Judgment  for  the  pH.     Judgment  affirmed. 


CHAPTER  XI. 

ASSUMPSIT.    AGREEMENT  WHinXN,  HOW  BEQUIRED  OR  NOT. 

fy    '    '  §  I.   Con.  Atsvmptit  for  the  deft's.  refusal  to  receive  and 

ciai^MD*.      pay  for  three  hundred  barrels  of  flour  sold  to  him  by  the  pit. 

Carter,  s         Held,  on  a  cash  sale  of  goods,  the  vendee  is  not  entitled  to  have 

C^en,  84-80.  possession  of  them  till  he  pays  for  them.     ReKed  on  the  said 

•  case  of  Langfort  v.  Tiler's  admr.,  and  Sands  v.  Taylor,  5  Johns. 

R,  410-11.     Same  concurrent  promises,  6  Cowen,  110-118, 

Chapman  ii.  al.  v.  Lathrop.     But  if  to  pay  on  delivery  of  the 

goods,  and  so  the  delivery  and  payment  are  conctirrent  acts, 

yet  if  the  vendor  deliver  them  without  payment,  the  property 

passes  and   the  condition  is  waived.     Jlliter,  if  obiamed  by 

fraud.     Many  cases  cited  and  the  reporter's  notes  added. 

And  6  Cowen,  250 — 254,  Rapelye  and  Smith,"  survivors  of 
Lawrence,  v.  Markie  and  others,  assumpiit  for  goods  sold  and 
delivered  and  goods  bargained  and  sold.  August  31,  1832, 
the  phs.  sold  sixtysix  bales  of  cotton  to  the  defts.  mnrked 
G.  0.  &c  Co.  As  evidence  of  the  sale,  there  was  a  bill  of  par- 
cels delivered  pro  forvia ;  charge  thus  '  sixtyslz  bales,  say 
I9,8001bs.  $12  per  hundred,  $2378,  one  per  cent,  off'  Defls. 
paid  $18,000  at  tlie  time.  Tbe  pits',  cotton  was  in  three  stores 
at  Brooklyn  ;  one  kept  by  A,  there  sixtynine  bales — mark  G.  G. 
&  Co. ;  one  kept  by  B,  and  one  by  C  :  in  C's  thir^  bales,  same 
marie.  Soon  after  the  tbir^  bales  were  burnt.  Defts.  demanded 
sixty^x  bales :  refused.  Weight  not  exactly  ascertained.    Held, 
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tbe  loss  by  fire  was  the  phs'. ;  that  there  had  been  no  deHreiy  I 
of  tbe  cotton,  and  the  thirty  baks  were  not  identified  in  the 
coDtnct  and  it  might  have  been  satisfied  by  other  thirty  bales. 
If  the  goods  are  to  be  webbed,  &c.  there  is  no  delivery  or 
change  of  property,  tbougl)  part  of  the  price  be  paid ;  and  if 
lelivered,  the  oAer  part  not  yet  ascertained  will  not 


part  be  delivered,  the  o£er  part  not  yet  i 
pass.  It  is  enough  it  appears  in  the  case  something  more  is  to 
be  done,  between  buyer  and  seller,  previous  to  deliveir.  Defts. 
could  not  have  insisted  on  having  the  thirty  bales  in  C's  keep- 
ing if  not  burnt.  Court  cited  16  John.  349;  6  East,  614; 
11  East,  310;  12  East,  614  ;  13  East,  523;  2  M.  &  S.  397; 
4  Campb.  237. 

§  1 .  Con.  Same  principle  in  Maryland,  4  Har.  ti  Mc  H.  431 ,  Abt.  4. 
433,  Newman  v,  Morris,  decided  on  the  statute  of  frauds,  39    Con. 
Ch.  2.     See  Rondeau  v.  Wyan,  sect.  12. 

3  Picli.  R.  83—95,  Cabot  &£  al.  v.  Haskins  &,  al.  This 
clause  app'ies  to  a  promise  by  one  to  pay  money  to  another  aa 
well  aa  to  mutual  promises. 

§  3.  Con.  If  an  executor  promise  to  pay  the  debt  of  the  4  Hck,  97- 
testator,  and  he  has  given  bond  to  the  judge,  8ic.  to  pay  the  '*'■ 
testator's  debts  and  legacies,  this  case  is  not  witliin  die  statute  of 
frauds,  for  the  bond  is  an  admissinn  of  assets. 

$  ].   Con.  The  giving  further  time  to  perform  a  contract  is  Abt.  5. 
no  waiver  of  any  of  its  stipulations.     15  Johns.  R.  300.     A    Con. 
deed  is  not  afiected  by  a  parol  agreement.  Id. 

%  7.  Con.  Part  performance  of  a  paro^  agreement  relating  Abt.  9. 
to  land  does  not  tales  the  case  out  of  the  act,  so  as  to  sustain  an    Con. 
action  ai  law  for  damages  for  the  breach  of  the  contract ;  hut  ■  Pick.  S. 
attumptit  lies  for  the  expenses  incurred  in  such  part  perform- *"•  "1^  • 
ance.     Was  a  parol  lease  of  a  messuage  for  6ve  years,  reot 
(350  a  year,  tenant  to  make  stores,  &c. ;  did  make  them,  Sic. 
Equity  in  this  case  would  have  enforced  tbe  contract. 

Parol  agreements  may  be  valid  by  referring  to  prior  written  Pifoi  4Ti-<Bl 
ones,  notwithstanding  the  statute  of  frauds. 

No  writing  is  necessary  where  the  contingency  may  happen  IV.  BL  US.  - 
whhin  a  year.     Holt,  336  ;   1  I^.  Wms.  620. 

A  Riemorandum  in  writing  of  a  contract  for  the  sale  of  lands  Art.  13. 
is  Dot  a  sufficient  memorandum  within  tbe  statute  of  frauds,  un-    Con. 
less  it  some  way  shews  who  are  the  two  parties  to  the  contract. 
IN.H.  Rep.  157— 161. 


CHAPTER  Xn. 

ACTION  OP  ASSUMPSIT.     APPRENTICES. 

%  8.  Tbe  master  of  an  apprentice  is  bound  to  pay  for  medi-  Abt.  1 . 
cat  aaendance  on  the  apprentice,  fioia  the  very  nature  of  the    Con. 
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I.  Cb.  13.  relation  between  master  and  apprentice,  end  tbe  father  of  the 

Jlri,  I.     apprentice  is  only  bound,  when  ttie  services  have  been  rendered 

Con.       at  his  request;  otherwise  as  to  Aired  servants,  the  employer  is 

,_^p._,^^    not  bound  to  pay  for  medical  altendance.     See  ch.  47.  a.  3.  s. 

10;  1  Strange,  99;   I  Ves.  83.     4  Rand.  433 — *a7. 


CHAPTER  Xni. 

ACTION  OP  ASSUMPSIT.     ARBITRATIONS  AND  AWARDS. 

Abt.  1.  §3,  An  award  cannot  he  set  aside  in  law  or  equity  except. 

Con.  ^-  ^""^  errors  apparent  on  the  face  of  it.     2.  Misconduct  in  the 

3  Ruid.  22-^,  arbitrators ;  or  some  palpable  mistake.  3.  Or  fraud  in  one  of 
M**^  'itt       ''^^  parlies.     4.  Nor  in  equity  for  objections  available  at  law, 

""'  omitted  by  the  party  without  any  excuse.      5.  Equity  cannot 

revise   a  decision  of  a  law  court.      See  art.  15.  s.  21.  and  ch. 

4  R»nd.  96-     34,  a.  2.   s.   8,  principle   seems  different.     Equi^  has  juris- 

diction to  decree  specific  execution  of  an  award,  where  the 
remedy  at  law  is  Inadequate.  2.  Where  parties  submit  a  ques- 
tion oi  law  alone  to  arbitration,  the  award  is  binding,  though 
contrary  to  law.  3.  Awards  are  lo  be  construed  liberally. 
4.  Tenants  in  common  of  personal  estate  cannot  have  partition 
at  common  law,  hence  a  court  of  equity  is  the  proper  trihunal 
to  decree  a  partition  of  it. 
3  Jieob  iL  W.  *§  ^-  Held,  on  a  bill  to  impeach  an  award,  evidence  of  the 
359.  merits  only  is  to  be  received  so  far  as  it  throws  light  on  the  con- 

p.  281.  duct  of  the  arbitrators.     It  is  Irregular  for  two  of  them  to  meet 

*  without  nobce  to  the  third,  though  this  is  not  sufiiclent  to  set  the 

*  ♦  award  aside,  if  the  substance  be  settled  in  his  presence.  Saable. 
6  Sw^.  t  R.  1^  5.  Judgment  on  bond  by  warranty  of  attorney.  The  par- 
f^gfomf     ''^^  submitted  all  matters  in  dispute  to  A,  B,  and  C,  their  award 

lo  be  6nal.     Held,  this  reference  was  on  the  act  of  1705,  and 
not  at  common  law,  though  not  made  directly  under  a  rule  of 
court.     See  6  Binn.  422. 
Akt.  2.  ^  ^'  Where  there  is  a  submission,  the  award  to  be  made  in 

CffB.  ^  ^"""^  named  ;  before  this  time  is  expired,  the  parties,  by  an- 

other deed,  may  extend  it.  2  Barn.  6i  Cres.  179 — 189  ;  see 
ch.  141.  a.  3.  s.  14;  ch.  141.  a.  3.  s.  13;  I  Taunt.  656  ;  ch. 
lll.a.2.s.2;    2  Barn.  &,  Cres.  345.     The  death  of  one 

farly  lo  a  submission  determines  the  arbitrator's  power.  P.  601. 
f  a  party  receive  the  costs  of  reference  by  the  rule  thereof 
awarded,  he  cannot  move  to  set  the  award  aside. 
8  Biro.  k.  ^5.  Time  enlarged  by  the  arbitrator  being  authorised  by 

Cr«i.  Ill;  407.  the  parlies.     Cause  referred  lo  A,  and  B,  Ihey  to  choose  a 
third  referee.     A  named  one  and  B  another,  and  they  drew 
lots  to  decide  which,  &c.     Held  this  mode  was  had. 
4Bani.  Il  ^  6.  If  parties  submit  by  writings,  not  sealed,  and  insert  a 

Crei.  los.       penally,  it  is  incurred  by  one  who  revokes. 
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^  7.  If  arbitrators  refuse  to  hear  proper  andence  it  is  I.  Ca.  13. 
miscooduct  and  vitiates  their  airord.  So  partialitjr  or  cot>  jirt.  3. 
ruption  io  any  one  of  the  arbitrators,  or  the  concealment  of  Con. 
material  facts  by  either  party,  if  such  facts  would  produce  a  \,0i~v^^ 
different  award,  is  cause  sufficient  for  setting  aside  the  award,  it  Johns.  R. 
and  under  the  plea  of  no  award,  the  deft,  may  show  thai  the ^"^^  **■ 
arbitrators  awarded  on  b  tnatler  not  submitted  lothem. 

^  8.  The  revocation  of  arbitrator's  authority  is  a  contempt,  i  Jacob  & 
the  submission,  being  by  rule  of  court.  "i"'"''  "' 

§  9.  Con.  And  2  N.  H.  Rep.  26.  But  if  the  parties  make  art.  4. 
a  private  agreement  to  submit  alt  demands  to  arbitration,  and  (/(,„_ 
one  is  so  omitted,  an  action  lies  (hereon,  and  for  the  breach  of 
the  agreement ;  and  the  award  on  the  other  demands  is  bind- 
ing, if  the  spirit  and  iDiituality  be  not  thereby  violated  :  and 
the  snreiy  in  such  an  agreement  used  not  be  notified  of  the 
setting  of  the  referees.  97-429.  All  the  referees  must  meet 
and  hear,  but  a  major  part  may  sign.     434.      17  Mass.  458. 

^  4.  Con.  Where  parties  referred  certain  matters  In  dispute  Aht.  6.  ' 
to  arbitratoi's  to  award  by  a  certain  day,  and  if  not  agreed  to    Con. 
choose  an  umpire,  they  finding  they  could  not  agree   chosei  R«"<'-***- 
an  umpire,  who  made  bis  umpirage  before  the  day  appointed 
for  the  arbUralors  to  make  their  award-    Held,  this  umpirage 
was  good.     2.  An  award  that  requires  the  surety  to  pay,  as 
well  as  the  principal,  is  mere  turpluiage   as  to  the  surety  ; 
award  good.     3.  Everything  is  to  bo  presumed  in  favor  of 
an  award  :  was  an  action  oo  the  acbitration  bond  against  the  . 
surety,  the  principal  being  dead ;  pending  the  action,  the  surety 
died,  and  the   suit  was   revived    against   his   administrator. 
Plea,  nil  debet,  and  a  special  verdict.     Judgment  in  the  su- 
perior court  for  the  administrator,  reversed  in  llie  supretne 
court  of  appeals.     The  court  said  they  could  Gnd  no  direct 
authority  for  the  umpire's  so  early  making  his  umpirage,  but 
decided  on  general  principles.     But  see  ch.  HI.  a.  3.  s.  18. 

A  and  B  submit  all  matters  in  difference  between  them  in  a^Huiil.Jre- 
■particular  pending  suit  to  C  and  D  and  to  tvek  vmpire  aa  they  Berry,'*"' " 
-  thaU  eMoote,  and  their  award  to  be  made  the  judgment  of  the 
court,  and  the  two  arbitrators  and  umpire  act  together  and 
make  a  joint  avard.     It  is  valid  ;  and  though  the  award  does 
not  state  the  third  person  signing  the  award   had  been  chosen 
umpire  by  the  arbitrators,  that  fact  may  be  proved  by  other 
evidence.     2.    If   the   third   person   signing   were   a   mere 
stranger  the  award   would  be  good.     It  was  proved  by  parol 
evidence  the  third  person  was  chosen  umpire.     If  a  stranger 
jun,  this  does  not  vitiate  the  award.     As  to  the  joining,  the  Beck  r.  Sir- 
submissioD  was  to  A  and  B  and  their  umpire,  and  (AetV  award  Bf""*-  * 
10  be  the  judgment  of  the  court.     Authority,  Bulstr.  R.  184  ;    '""'■  ***' 
see  Soulsby  p.  Hodgson,  ch.  141.  a.  3.  s.  17.  Vol.  5. 
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^  4.  The  submission  was  by  rale  of  court,  and  the  referees 
awarded  that  the .  deft,  recover  the  costs  of  actioD.  Held,  a 
good  and  final  award,  and  is  sufficient  to  warrant  a  judgment, 
the  pit.  takes  nothing  by  his  writ.  Was  in  a  pauper  csBe,  and  the 
qiieslion  referred  was,  if  the  income  was  £3.  The  court  said 
the  award  by  implicatioii  showed  the  referees  must  have  decided 
the  question.  2.  If  an  aiiorney  has  power  to  prosecute  or  de- 
fend the  action  he  can  refer. 
8GreeLl.42l-  ^  5.  ^A^,  {,  an  fluwrd ?  The  arbitrators  write  on  the 
back  of  ibc  bond  stating  they  had  '  met  according  to  appoint- 
ment on  the  within  business,  and  agreed,'  Sic.  Held,  to  be  an 
award  '  of  and  concerning  the  premises.'  2.  Where  a  submis- 
sion is  of  divers  subjects  distinctly  enumerated,  if  it  appears 
from  the  whole  award,  that  ail  the  matters  submitted  have  been 
adjudicnted  upon,  by  the  arbitrators,  it  is  sufficient,  though  each 
particular  is  not  specified  in  the  award.  The  arbitrators  also 
agreed  A  pay  B  (the  parties)  $ —  for  his  betterments  on  the 
within  lot,  in  February  next ;  also  $6  for  our  trouble. 
4Piek.  179-  ^  6.  Many  points  decided  as  to  partnership  rights  in  certain 
^j^^'™  "■  water  privileges  in  Concord,  with  the  buildings  thereon, 
machinery,  fixtures.  Several  in  an  award,  as  to  deeds,  tenders, 
Sic.  decided.  One  point,  after  the  price  had  been  fixed  by  the 
referees  chosen  pursuant  to  the  indenture,  it  was  too  late  for 
the  deft,  to  object  that  by  the  statute  of  frauds  the  indenture 
was  invalid,  because  the  referees  and  the  price  were  not  ascer- 
tained by  the  indenture  itself:  another,  that  the  tender  hy  the 
pit.  of  a  deed,  purporting  to  convey  the  estate  by  metes  and 
bounds,  but  not  containing  the  words  in  the  agreement,  '  all  hts 
,  righ,ls,  title,  interest,  and  enjoyments,'  was  sufficient:   another, 

that  the  pit.  might  rely  on  such  tender  without  producing  the 
evidence  of  bis  tide ;  the  brirden  being  on  the  deft,  to  show 
such  a  defect  in  die  title  as  would  jusdfy  him  in  refusiog  to 
accept  the  deed,  8ic.     Fourteen  pleas  pleaded.  ' 

4  7.  Award  muit  decidt  fintUlif  the  whoU  matter  nhmiited, 
and  be  confined  to  it :  must  be  certain  and  conclusive  of  all 
the  maUer  referred.     2.  The  arbitrators  decided  the  pita,  have 
credit  a  certain  sum  on  account  of  lands  sold  to  the  deft,  pro- 
vided they  grant  to  him  a  clear  good  title  to  the  land  }  but  they 
set  no  time  when  the  title  should  be  made.  .  Held,  the  award 
was  void,  as  not  being  final  and  conclusive.     3.  A  court  of 
equity  either  enforces  an  award  as  it  is  made,  or  sets  it  a»de, 
II  WheKt.  146  if  in  any  respect  defective ;  does  not  confirm  as  far  as  it  ex- 
-«7.  Csrao-    tends,  nor  supply  omissions.     4.  Where  a  bill  is  filed  to  set 
Cbi^tieV  al.  asiiJc  an  agreement  or  conveyance,  the  conveyance  cannot  be 

established  without  a  cross  bill  filed  by  the  deft. 

Art.  9,  §  '  ^O^-    Report  on  ibis  statute  hy  referee  recommitted ; 

Con.  one  neglected  to  sit  again.     Held,  the  other  two  could  make 

Greenl.  64,68- an  award   similar  to  the  former  one,  with   additional   costs. 
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After  an  arbitntor  has  madfi  and  publiebed  his  award,  he  can>I.  Cb.  13. 
DM  reexamine  even  to  correct  an  error.    Peterson,  pit.  in  error,     Art.  9. 
V  Lorins,  3  Oreenl.  S6.  Con. 

^  5  Con.  Held,  the  annexing  die  writ  is  a  sufficient  demand.    -^0-,-^^ 
Held,  if  the  referees  under  this  act  agree  in  tbeir  report  before  i  Pick.  R.  604. 
ibe  court  sita,  but  date  it  the  3d  Aty  tbereof,  tlie  date  cannot-^-  ^^■ 
he  ahered,  nor  the  report  received. 

Exceptions  lie  to  a  iudgnient  of  the  Common  Pleas,  on  jaPiEk.R.SW. 
report  oi  referees  appomted  under  a  rule  of  that  court,  though 
it  date  that  the  judgment  be  final,  and  so  the  agreement  of  the  , 
parties.     See  stat.  1820,  c.  79,  a.  5  and  6. 

^  9  Ctm.  The  statement  of  a  demand  on  wbirb  a  rule  of  i  N.  R.  Rep. 
reference  is  made  before  a  justice  on  statute  of  June  21, 1797,^^'  "'* 
must  show  <si  what  account  or  for  what  cause  the  demand 
it  made. 

^11  Con.  A  parol  promise  to  perform  an  award,  made  be- Art.  10. 
fore  or  after  the  award,  binds  the  parties.     2.  A  note  for  the    Con. 
true  sum  is  valid,  though  signed  by  consent,  without  knowing  ^  "■  ".  Rep. 
the  contents  of  it ;  but  in  an  action  on  such  a  note  before  nego-  ^^^' 
tialed,  nr  on  such  a  parol  promise,  any  defence  may  be  made  Pender^ 
that  could  prevail  in  an  action  on  the  award  itself.     If  A  sub- p.  434. 
nut  for  B,  his  power  must  appear  in  the  proceedings,  or  they 
may  be  reversed  in  error.     An  award  is  wholly  void  if  it  in-  p.  4S9. 
elude  a  note  not  owned  by  either  party  to  the  award  at  the  time 
of  the  submission ;  may  include  costs  of  reference.     Is  void  on  P.  118,217. 
a  submission  before  a  judge  of  probate,  except  it  concern  claims 
rejected  by  commissioners;  as  the  statute  of  Feb.  11,  1791, 
only  authorizes  the  submisMon  of  such  claims  in  the  cases  of 
insolvent  estates. 

^  10.  If  the  parts  be  connected,  and  one  is  vdd,  the  whole  Art.  1[. 
is  so ;  as  where  referees  swarded  A,  ose  party,  to  deliver  the    Con. 
laid  farm  to  B,  the  other  party,  and  B  to  pay,  &c.     Void  as  to 
the  farm  for  uncertainly,  no  farm  being  before  mentioned  in  the  7 

papers,  and  there  being  no  description  of  any  farm ;  and  this 
part  being  connected  with  the  money,  &u:.,  held,  the  whole 
award  was  void.  2.  Bond  of  submisnon  dated  August,  31, 
1613,  and  award  August  33,  1813,  and  referred  to  the  bond  as 
dated  Slst  of  August  lait  pait,  the  court,  in  support  of  the  award 
referred  lart  ptut,  not  to  Avgvat,  hut  to  the  day,  the  2lat.  As 
to  the  words  (tut  past,  were  cited  Allen  e.  Wataon,  16  Johns.  R. 
205;  Fisher  v.  Pimbly,  11  East.  187;  Macomb  o.  Webber, 
16  Johns.  R.  337 ;  1  Salk.72;  11  Johns.  103;  2'Mod.  169; 
J  Ld.  Raym.  715;  12  Mod.  534  j  Dyer,  376  ;  Cro  Jam.  646  j 
As  to  the  void  part,  Uc.  Bedam  v.  Clerkson,  1  Ld.  Raym.  133 ; 
Cockson  e.  Ogle,  Lutw.  650 ;  Thinne  v.  Rigby,  Cro.  Jam.  314 ; 
Kyd  on  Aw.  S46,  259,  260.  Void  in  part,  1  Greenl.  300,  304. 
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I.  Cm.  13.  ^6.  In  this  case,  &1I  matters  of  difierence  were  rererred  to 
Art.  IS.  an  arbitrator,  but  no  mention  of  costs.  Held  he  had  power  over 
"  the  costs  of  the  cause,  but  not  of  the  reference ;  the  American 

practice  is  generally  otherwise.     1  Bam  and  Cres.  277. 

%  22.  An  award  may  bar  dower,  by  way  of  estoppel,  though 

in  pan  void,  and  though  It  jisBses  not  the  title  to  real  estate. 

_.     See  this  case  at  large.  Estoppel,  ch.  160,  a.  2.  s.  10.     There- 

^■"^'^•"^  to  may  be  added  further  points  therein  decided.     The  mitho- 

2  Cowen.  «s8''^y  *"  award  coats  is  necessarily  incident  to  the  power  of  artri- 

— *S2.  trators.     2.  The  rule  is,  that  when  one  part  of  an  award  is 

irreconcilable  with  another,  the  first  part  shall  prevail,  and  the 

last  be  rejected.     This  must  depend  on  parts  connected  ot  not. 

S  CoweD  187     ^  ^^'  ^"  ^  general  submission,  so  that  the  award  be  made 

—200.  on  all  matters  of  controversy  between  the  parties,  of  which  (he 

arbitrators  have  notice,  and  they  do  not  award  on  all  whereof 

they  have  notice,  their  award  is  void.     See  a.  11.  s.  0.  same' 

law,  and  a.  13.  s.  11. 

-  ^  24.  A  court  of  law  will  not  set  an  award  aside,  except  the 

42e.  arbitrators  have  acted  dithoneftly  or  corruptly.   The  oourt  does 

not  examine  the  merits,  on  an  application  to  set  it  aside.     2. 

Burr.  701  ;  IStra.  301  ;   I  Saund.  327.  d. 

GouUuul  ^^'  -^fifptit  for  goods  sold,  6u:.,  and  common  accounts. 

others,  <t.  Og-  Plea  non  assumpsit,  nnd  other  pleas  and  reference.     Held,  if  a 

to' si. ''""""■  question  of  taw  arise  before  referees,  brought  to  this  court  and 

'  decided,  it  will  order  a  special  entry  on  the  record,  so  as  to 

present  the  same  question  in  the  court  of  errors. 


CHAPTER  XIV. 

ACTION  OF  ASSUMPSIT.     ASSIGNMENTS. 

Abt.  1.  ^7.  .^sigtmmU  in  Egiaty.     It  is  a  Well  settled  rule,  thai 

Con,         the  assignee  of  a  choae  in  action,  takes  it  subject  to  all  the  equity 

of  the  assignor  at  the  time,  but  not  to  any  latent  equity  residing 

in  a  third  person,  against  the  assignor.  So  the  assignee  of  a 
SJohm.Cb.  contract,  for  the  sale  and  purchase  of  lands  without  notice,  Is 
«o*Vrh  **'  "•''J^'^*  ^  ^'  '''^  equity  that  existed  between  the  parties,  and 
R.  646.  °  ""^  ^^^  require  a  specific  performance  only  on  such   terms  as  the 

assignor  was  entitled  to.     On  appeal.     2  Johns,  cas.  438. 
Livlngaton  t>.        §  ^-  To  subject  the  assignee  to  the  equity  of  a  third  person, 
Deui-2John«.he  must  have  notice  of  it,  express  or  constructive,  at  the  time 
812  ^  *^^~   °^  ^^^  assignment. 

Kane  v.  Blood-  ^  9.  An  assignment  of  shares  or  slock  in  a  company  incor- 
f^Waa*'™'  P®'"*^'^'  passes  all  the  growing  profits  thereon  ;  ana  on  action, 
*'  ■    ■    ■       at  law,  to  recover  such  profits  after  ascertained  and  declared, 

lies  at  the  suit  of  the  assignee.     Assignment  of  a  trust,  how  in 

fee.     See  ch.  1 14,  a.  IT,  s.  20. 
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^  10.  An  asrignee  of  a  ebose  ia  action,  takes  it  subject  to  I.  Ch.  14. 
bU  equities  existing  against  it  at  the  time  of  the  assignnient.     Art.  1. 
thoi^  he  have  no  notice  (^  such  equity.    2.  B  recovers  judg-       Con. 
meat  against  C,  and  A  against  B;  and  A  assigns  his  judgment    ^^pv^v 
to  C.     This  C  may  set-off  against  B's  judgment,  so  recovered  ChunbertlD  v. 
agaioatC.    (See  set-o^ch.  168.)   And  when  C'sri^  to  set-off D*y.«Co»»>>. 
is  vested,  it  remains,  though  B  alierrnirds  assigns  fais  judgment. 
^  II.  The  assignment  of  a  bond  or  debt  secured  by  mort- 
^ge,  carries  the  mortgage  nith  it,  as  appertaining  to  the  debt, 
ibe  principal  thing;  and  ttwugh  the  mor^ge  be  not  deUvered 
over,  tbe  mortgagor  having  notice  of  the  assignment  cannot  pay 
the  mortgagee,  and  if  he  do  so,  and  take  o  discharge,  he  must  ^£?^j'Jlk|** 
sdii  pay  the  asagnee.  ^  F.'Biodpt. 

^  13.  Appeal  from  chancery  to  the  court  of  errors,  held  by  a  MuUe  r. 
majority.     1.  Tlie  asNgnment  made  by  Cah-ns  to  histrustees  is^^^''j^g_ 
void,  by  reason  of  the  trust  or  provlaon  contained  therein  for  see. 
the  benefit  of  ftimtdf;  the  decree  of  chancery,  so  far  was  af- 
firmed.    3.  The  judgment  confessed  by  bim  to  take  efiect  if 
the  assignment  is  void,  and  the  decree  ofchancery  affirming  said 
Judgment  was  reversed.     The  general  object  of  the  assignment 
of  Cairns'  property,  was  the  payment  of  his  creditors ;  and  in 
tbe  judgment,  tbe  reservation  to  Cairns  himself  was  omitted, 
but  deemed  void,  because,  a  part  of  tbe  tainted  assignment  not 
abandoned  so  as  to  revest  the  proper^  in  the  asdgnor  beA>re  be 
confessed  the  judgment.     3.  A  ccHitract  or  judgment  illegal 
and  void  in  part,  as  being  against  a  positive  statute,  is  iU^al   Akt.  3.     - 
and  void  in  toto.  Con, 

f)2  Con.  Feb.   10,  1630,  Brooks  attached  the  estate  and  7  wbat  6S«- 
credits  of  his   debtor,  Fitzburg,  on  the  Maryland  set  of  Nov.  ^^^^ 
1795,  ch.  56.     Levied  on  in  the  hands  of  Maibuty,  who  vnasrSuJto  er- 
duly  summoned  asgamishee,  Feb.  11,  1830.     He  pleaded  beror. 
had  no  e&cts  of  Fit^urg,  the  absconding  debtor,  in  hii  bands, 
l^iereon  issue  was  joined,  &c.   Verdict  for  Brookji,  and  judg- 
ment against  tbe  gnrntsbee. 

Held  a  debtor  has  a  right  to  jwefer  one  creditor  In  another, 
in  payment,, and  his  [irivate  motive  for  ^ving  the  preference 
cannot  affect  the  exercise  of  the  rights,  if  the  preferred  creditor 
has  done  nothing  to  procure  it.     What  will  avoid  oi  not  tbe 
deed  of  assignment.     4  banks  were  the  preferred  creditors.        fn^*p',*'*r 
Trover  for  several  hogsheads  of  molasses.     Plea  the  general  ^  ,  b'iIMiit 
issue.     The  parties  agreed  betiire  the  vessel  sailed,  that  the  bill  &  aL 
of  lading  of  ber  cargo  should  be  assigned  as  security  for  a  debt. 
But  sbe  sailed  before  it  was  made;   but  by  antedating  the  as-        ,r.«>if'  n 
»gnment,  it  purported  to  have  been  made  before  she  sailed.    No         .nil  .tai 
.  ))ossession  of  the  property  was  taken.    This  assignment  held  iu<i-i>iiA 

ralid  as  to  tbe  parties  and  strangers  not  acquiring  a  legal  title  to 
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I.  Cr.  14.  tbe  propert}',  without  notice  of  the  asngaaietil.     See  many 
Art.  3.     cases  collected,  11  Wheat.  99 — 102. 

Con.  A,  inaolvent  made  a  general  aBugninent  to  B  and  C,  in  trust. 

%^pv-^  They  wiili  tlie  proceeds  of  bis  properly,  assigned  to  pay  cer- 
4  Pich.  265-  tain  creditors  in  full,  and  apply  ihe  surplus  to  ibe  payment  pra 
M8.  ^rdea  fc  ff^^  ©f  oiher  creditors,  who  wilbiii  a  ceitaJn  lime  should  re- 
'  leave  their  claims  against  the  debtor.  Held  this  assigDment  was 
void  as  against  a  dissenting  creditor,  so  far  as  respected  the  sur- 
plus not  named  to  saiisfy  the  demands  of  those  who  joined  in 
the  agreement.  2.  One  summoned  as  triisteei  having  dis- 
closed such  an  assignment,  was  adjudged  trustee,  it  not  appeaf'- 
ing  tbe  money  due  frtyn  him  was  wanted  to  pay  the  assenting 
creditors.  There  was  an  important  question  started  in  this  case, 
whether  the  requiring  creditors  to  reletut  all  their  debts,  how- 
ever little  they  might  receive,  did  not  render  the  whole  void. 
Alluded  also  to  Widgery  v.  Haskell,  5  Mass.  R.  144,  cited  eh. 
39,  a.  5,  s.  14. 
p.  .  „g_  Bill  io  equity.  Ao  assignment  by  an  insolvent  debtor  in  trust 
SS4,  Ward  &  f^r  his  Creditors,  by  an  indenture  of  three  parts,  is  signed  and 
«1.  V.  L>ew»&  sealed)  and  purports  to  hnve  been  delivered  hy  the  debtor,  the 
trustees,  and  some  of  the  creditors.  One  part  is  found  in  the 
hands  of  ihe  trustees,  another,  montlis  alter  the  date,  in  the 
bands  of  the  creditors,  and  in  adjusting  their  claims,  was  often 
referred  to  both  by  creditors  and  trustees.  The  debtor's  pro- 
perty passed  to  the  trustees,  who,  as  such,  appeared  before  Ihe 
creditors,  and  made  proposals  to  them  in  the  name  of  all  tbe 
trustees,  and  he  often  mentioned  it  as  held  by  assignment,  and 
sold  by  him  for  the  creditor's  benefit,  and  the  debtor  stated  to  a 
creditor,  he  had  assigned  his  prc^rty,  &ic.  Held,  1.  Here 
was  sufficient  evidence  of  the  delivery  of  tbe  deeds  ;  2.  Parol 
evidence  not-admitted  to  prove  the  delivery  was  on  condition: 
3.  Such,  trustee  would  not  be  allowed  to  deny  tlie  trust :  4. 
When  a  trust  is  created  for  the  beneGt  of  third  persons,  they  are 
presumed  to  accept,  &«;. 

^  6  Con.  Attignmettt  andfdedge  of  notes,  not  negotiabk,  bow 
protected.   A  anoB  jointly  inortageda  piece  of  land  to  secure  tbe 
payment  of  their  debt.     A  deposited  in  B's  hands  such  notes  C 
owed  A,  to  secure  B  as  to  paying  both  moieties  of  ihe  debt,   B 
to  collect'them,  and  pay  the  proceeds  to  the  mortgagee,  to  which 
C  assented.     Held,  A  could  not  receive  payment  of  said  notes 
of  C,  nor  release  him  from  his  liabilih'  to  pay  them  to  B.     B 
brought  the  action  against  C,  making  A  tbe  pit.,  in  form,  as  ibe 
11  Wheil  78-''*'*^*  vsre  made  to  him  and  not  negotiable, 
loa,  Hnxikj  V.     Assignment  for  tlie  benefit  of  creditors,  though  involving  im- 
Huburjr.        portBUt  principles,  they  are  such  as  are  already  stated  in  this  . 
work,  emecially  in  this  and  in  ch.  18  and  39.     See  ante  Mar- 
bury  v.  Brooks.     That  a  debtor  may  prefer  one  creditor  to 
another  Ja  true ;  but  the  preference  clearly  must  bo  fairly  and 
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kgally  completed  to  exclade  all  attachments  of  the  debtor's    I,  Ch.  5. 

Eopetty.     Was  the   preference  so  completed  in  this  case?     ^rt  3. 
oes  n«  a  legai  attBchmenl,  in  such  a  case,  prevent  the  after        Con. 
assent  of  creditors  having  any  effect  ?     I  ttnnk  this  point  has    ^^F^r^ 
oercr  been  ffell  considered .  i  pick.  R.  cos. 

§  10  Com.  Trover  for  a  proniissory  note,  made  by  one  Kil- 
bnm,  to  die  frit,  or  order,  on  condition.  It  was  deposited  with 
tbe  deft,  to  be  deliv^ed  to  the  pit.,  if  no  mortgage,  &c.  ■  While 
so  deposited,  it  was  assigned  to  one  Reed,  for  whc»e  benefit  die 
action  was  brought  by  deed,  with  poweHosue,  &c.  Pit,  de- 
inanded  the  note  and  refusal,  Sec.  2.  Held,  the  assignee  could 
maintain  trover  in  the  name  of  the  Bssigiior. 

^11  Con.  Same  in  Virginia,  4  Rand.  166 — 171;  as  if, 
tinder  the  Virginia  act,  the  obligee  assign  the  bond,  ilie  assignee 
acquires  only  an  equitable  interest ;  this  he  may  assert  in  his 
own  name,  at  law,  or  in  the  name  of  the  obligee  for  his  benefit, 
as  at  common  law.  8  Greeul.  U6- 

Atnguntent  of  a  fund.  Where  an  order  is  drawn  for  tbe 
payment  of  the  whole  of  a  particular  fund,  it  is  an  eqvitaUe  as- 
signment o[  that  fund  to  the  payee,  and  after  notice  to  tbe 
drawee,  it  binds  the  fund  in  his  hands.  Was  error  coram  no- 
hii.  The  assignment  was  of  a  bnok  debt,  $19,34  cts.  due  from 
tbe  deft,  to  the  pit.  Pit.  drew  out  a  bill  of  particular  items,  at 
the  bottom,  wrote  the  assignment,  thus ;  '  Capt.  San>uel  Bacon. 
— Sir,  for  value  received,  please  to  pay  Wm.  R.  and  C.  Slock- 
brrdge  $19,34  cts.,  and  the  same  ^all  discharge  the  above  bill, 
N.  Tartnouth,  March  Sd,  1824  :  Thaddeus  Robbins.'  Bacon 
declined  paying,  be;  thought  the  bill  high,  and  the  next  d«][ 
he  was  Eummonned  as  trustee  of  Robbins,  at  the  suit  of  A,  and 
adiudged  trustee.  Held,  Bacon  was  liable  on  the  order,  tboogb  RofabiiH  •. 
he  had  not  excepted  it,  nor  was  it  necessary  be  should.  Judg-^*'*>°- 
ment  for  the  pit.  for  the  use  of  tbe  assignees. 

Equitable  atiignmmt  of  a  receipt  6y  an  officer  to  the  pit.  As 
where  the  officer  attached  goods  for  the  pit.,  and  took  A'b  re- 
ceipt for  his  safely  keeping  them,  Ae  pit.  has  no  concern  in  it ; 
but  it  the  officer  assign  it  to  tbe  pit.  or  to  his  attorney,  for  his 
nse,  ihep  it  becomes  the  pit's  property,  and  he  may  make  use 
of  it,  using  tbe  officers  name.  Clark  v.  Clough,  3  Greenl.  357, 
362 ;  and  p.  362-369,  Rogers  v.  Hains  the  egvitakle  asngitee 
of  a  chose  in  action,  is  estopped  by  verdict  and  judgment  there- 
on, in  the  same  manner  as  if  be  were  a  party  to  the  record  ; 
for  the  suit  being  for  the  benefit  of  such  astignee,  and  at  bis  ex- 
pense, be  has  a  clear  right  to  cross  examine,  &c.  the  witnesses, 
Sic.  See  Cslboun  «.  Dunning,  4  Dal.  120.— 19  Johns.  R.  95 
-342,ofajudgnient,20,  id.  142. 

^  31.  Otherwise,  had  the  dell's  matter  of  of&et  arisen  before 
Ae  assignment,  in  that  case  tbe  4ifier  assignment  could  not  have 
deprived  him  of  his  prior  right  of  set-off;   but  one  so  situated 
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I.  Ch.  14.  ^^y  uxn'oe  his  set-off,  by  hit  promise  1o  pay  the  assignee,  or  by 
Art.  3.     frauduleatly  concealing  his  set-off  from  the  assignee,  or  in  con- 
Con.       versing  with  the  assignee  leave  htm,  when  he  lakes  the  assign- 
x.^-^,-^    meat,  or  at  any  time,  to  believe  there  was  no  set-off,  or  n(»e 
will  be  set  up.     This  last  is  the  case,  3  Greenl.  453-671. 
13  Wlieit.  605  Merrill  t>.  Merri)!.  Halt,  assignee  of  a  oote  not  negotiable. 
-411.  When  a  bond  is  given  to  indemnify  the  obligee  in  it  as  en- 

dorser of  notes  drawn  by  the  obligor,  and  the  consideration 
fails,  the  assignee  takes  it  subject  to  all  equities  existbg  between 
the  obligor  and  obligee. 
s  Pick.  38.  Where  the  iosolveni  assignor,  may,  on  condition,  reserve  pro- 

perty to  himself. 
1  Hop.  Cb.  R.  §  25.  Fraudulent  att^ment.  See  In$<Avency.  A  merchant, 
rt»-40T,  M«-  failing,  made  sundry  deeds  of  assignment  to  trustees  of  his  proper- 
Ckinu&ti.  'y> '"  ^1**'^'  to  pay  Ills  creditors,  thereby  put  intodiSerent  classes 
of  prioriey.  One  of  the  deeds  reserved  an  annual  sum  to  the 
debtor,  for  a  limited  time,  and  all  the  assignments  were  subject 
to  this  trust.  By  anMfaer  deed  it  was  provided  if  any  creditor 
should  attach  the  debtor's  proper^,  such  creditor  should  have 
no  benefit  of  the  trust ;  this  was  afterwards  annulled.  After- 
wards, fearing  the  assignment  would  be  invalid,  the  debtor  con- 
fessed a  judgment  to  the  same  trustees,  on  the  same  trust  ftH* 
creditor,  but  with  no  reservation  for  himself.  It  was  intended 
to  resort  to  this  judgment,  only  va  case  the  assignment  should 
not  be  adjudgeovaUd.  1.  Assignments  were  all  adjudged  void. 
3.  The  judgment  is  valid ;  the  intention  as  to  it  did  not  infect 
it  with  the  vices  of  the  asugnments.  3.  The  insolvent  debtor 
jnay  prefer  some  creditors,  and  may  secure  them  by  a  judgment 
in  favor  of  trustees.  4.  Any  reservation  for  himself,  ren- 
ders void  the  whole  in  law  and  equity.  5.  The  deed,  as  to 
attachment,  was  void.  The  judgment  confessed  to  Robert 
Sedgwick  and  Daniel  Lord,  Jr.,  the  trustees,  for  $96,103  2  cts. 
.  of  debt,  and  f  18  36  cts.  damages  and  costs,  by  William 
Cairns,  the  debtor,  became  a  lien  on  his  land,  Aug.  1,  1623. 
The  jiltlgment  obtained  against  him  for  $3376  74  cts.,  by  said 
Mackie,  &«.,  became  a  lien,  Aug  6,  1823.  The  money  in 
question  arising  from  the  sales  of  Cairns'  land,  is  less  than  the 
796,103 ;  and  the  judgment  to  Sedgwick  and  Lord,  being  valid 
and  in  trust  for  honorary  and  confidential  creditors  of  Cairns 
prevails  to  absorb  the  fund.  The  circuit  court  held  the  assign- 
ments valid,  from  which  Mackee  8c  al.  appealed.  The  reser- 
vation to  Cairns  was  |2000  a  year,  not  exceeding  four  years, 
to  support  him  and  hb  family.  The  trustees  contended  this 
was  reasiMiable,  and  no  firaud.  It  was  this  reservation  which 
tainted  all  the  assignments,  in  all  their  parts,  as  (hey  could  not 
be  good  in  part  and  vmd  in  part,  as  Caims  and  the  trustees  con- 
tended they  were,  relying  on  £swick  v.  Cailland,  cited  ch.  32, 
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«,  1,  s.  3,  and  other  cases.     Costs  alloved  Msckis  6c  al.  out  I.  Ch.  15. 
f^  the  fund  in  controveniy ;  same  to  tnisteea  who  held  it.  Art.  1.  ' 

Where  an  assignee  takes  a  mortage  subject  to  all  equities,       Con. 
and,  uooo^  others,  to  a  set-off.    See  set-off,  ch.  16S.    1  Hope. 
Ch.  R.  679-584. 


CHAPTER  XV. 

ATTORNIES. 


^2  Con.  The  court  held,  that  in  suits  requiring  great  profes-  .         . 
sional  labor,  where  much  tirae  must  necessarily  he  consumed,    „  '    ' 
and  diligence  and  skill  required,  in  the  preparation  and  manage-  ,  j^'Cwd  1*8. 
nient  of  them,  an  attorney  may  rightfully  and  legally  charge,  by 
way  of  couDcil  fee,  a  sum  in  proportion  to  the  value  of  the  ser- 
vices, and  which  the  jury,  upon  evidence  before  them,  are  com- 
petent to  ascertain  and  decide. 

When  a  solicitor  has  been  duly  appointed  by  a  par^,  and  i  h«.  Ch.  R. 
acted  ss  such,  he  is  not  removeable  without  the  court's  order,  W^^Rl. 
and  another  substituted  ;  his  duties  are  like  an  attorney's  in  the 
courts  of  law.     Other  reasons  stated  at  large ;   same  rule  in 
the  courts  oflaw  in  Xew  York. 

^  12.  An  aitomey'i  promise  to  indemnify  an  officer  for  an 
HUg^  arrat,  is  valid. 

The  pit.  declared  on  the  joint  promise  of  the  two  defts.  to  3  Pick.  R.  3S» 
indemni^  him  for  taking  the  body  of  one  Leland,  and  coin--^.M»rih», 
TDitdng  htm  to  jail,  on  an  execution  against  the  Cheshire  Crown 
Glass  Company,  of  which  Leiand  was  supposed  to  be  a  mem- 
ber) and  recovered.  Flea,  never  promised.  The  attomies 
were  partners.  One  in  the  first  instance  made  the  promise, 
which  could  not  bind  the  other ;  but  he  afterwards  assented  to 
H.  The  partnership  afibrded  a  presumption  the  one  who  6rst 
made  the  promise  meant  to  bind  both,  and  the  after  conseal 
coD6rmed  it. 

Two  admissions  made  during  attempts  to  compromise  an  ac-    ' 
tion,  of  particular  facts,  independent  of  any  offer,  may  be  given 
in  evidence.     Attorney's  lien,  3  Greenl.  34. 

§  13.  Attomies'  power,  hoie  continued,  I  Greenl.  257 — 261, 
tin  the  judgment  he  obtains  is  satisfied.  If  levied  on  land  it  is 
not  sabsGed  till  the  right  to  redeem  is  gone.  Hence,  payment 
may  be  to  the  attorney  at  any  time  within  a  year  afier  the  ex- 
tent, and  if  so  paid,  the  creditor  is  barred  his  writ  of  entry. 
Gray  r.  Wass.  So  he  conunues  even  to  recover  the  original 
debt  of  the  bail.  This  he  may  do  and  is  bound  to  do  accord- 
ing lo  the  decision  in  the  case  of  Dearborn  v.  Dearborn,  15 
5hss.316. 
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I.  Cu.  IS.  ^  14.  A  written  power  to  so  sttorney  need  not  be  acimowl' 
-  ^rl.  1.  edged,  unless  used  io  convey  real  estate.  He  has  p»wei  to 
Con.  permit  a  sheriff  to  renew  an  executioo  io  the  name  oihn  clieat. 
v.^^,-^  If  by  a  written  agreement  made  in  court  after  an  action  is  ei>- 
2  N.  H.  Rep.  tered,  an  attorney  stipulates,  on  a  coatlauance,  to  naive  certain 
P  STG  objections  to   the  evidence  in  the  case,  the  agreement  may  be 

p!  62o'.  deemed  a  part  of  the  record,  and  at  the  next  term  estop  the 

party  to  make  those  objections. 
Abt.  3.  ^  2.  How  an  attorney  must  execute  his  principal's  deed,  see 

Con.  ch.  9.  a.  18.  s.  14,  ATridson  c.  Lndd,  and  cases  cited. 

The  power  of  attorney  to  sell  lands,  does  not  require,  bb  be- 
iween  the  parties,  any  parlicukr  mode  of  attestation,  but  mar 
he  proved  in  the  usual  way  in  which  any  other  fact  is  proven. 
2  Rand.  93 — 108  ;  1  Caiues'  Cases,  3. 
Art.  4.  %  IS-  Con.    Thov^h  hit  death  be  not  knoton  to  the  attorney: 

Con.  ^"f  if  revoked,  not  tdl  notice  to  him.     As  where  one  Jackson, 

in  a  foreign  country,  owned  lands  in  this,  March  35,  18II, 
gave  a  power  of  attorney  under  seal  to  Harper  (a  ph.)  to  s«41 
the  lands.  Jackson  died  August  13,  1313.  January  8,  1914, 
Harper,  not  having  heard  of  his  death,  sold  the  lands,  hy  a 
proper  deed,  to  Little  (deft.),  who  paid  for  it  $1500.  This 
sum  remained  in  Harper's  hands.  He  married  one  of  Jack- 
son's heirs,  and  thinking  the  deed  was  void,  he  and  his  wife, 
.  Sic.  sued  Little  to  recover  the  lands.  Held,  1.  The  said  deed 
was  merely  void  ;  2.  That  Little,  the  purchaser,  could  recov- 
er back  llie  $1500,  he  paid,  from  Harper,  the  attorney: 
3.  As  his  deed  was  in  auttr  droit,  he  was  not  estopped  to  say 
it  was  void  :  4.  The  deed  was  not  his  own  for  want  of  apt 
words  to  bind  hiin  :  The  remedy  against  Harper  was  as  above: 
5.  The  attorney  is  not  estopped  hy  the  deed,  unless  it  be  hi* 
deed  and  ht  is  bound  by  it.  Not  so  here,  for  die  deed  is  a  very 
correct  one  to  bind  the  principal  {were  he  living).  See  ch.  9. 
a.  18,  s.  5,  fee.  Agent  and  Principal. 

Power  of  attorney  coupled  with  an  Interest  or  not.     See  8 
Wheat.  174 — 216,  and  Power,  Index ;  ch.  135.  a.  6.  s.  4.  21, 
the  subject  examined. 
1  Bam.  &  Whenever  an  attorney  in   court  eiigages  pertonalJy  he   is 

Cnt.  m.        jj^jy^j  penonallyto  perform. 

^  19.   Con.  But  a  deed  duly  executed,  acknowledged,  and 
recorded,  is  evidence  of  a  power  of  attorney  recited  in  the  deed 
as  a  part  of  it.     3  Har.  Si  Mc  H.  694  to  625,  Davidson's  les- 
see V.  Beaity. 
SMuoo,  244-      On  a  bill   in   equity  in   Rhode  Island,  held,  1.  If  A  give  a 
^■jj*""*";,    power  coupled  with  an  interest,  it  does  not  expire  with  A'a 
adm'r.         '  death :   2.  Nor  does  bis  naked  power  necessarily ;  for  it  may 
be  one  to  be  used  after  A's  death ;  as  a  power  to  his  executor 
to  S43U  his  land  afier  bis  decease  to  pay  debts,  &c.     3.  A's 
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inked  power,  that  expires  with  bia  dtetfa,  is  one  that  must  be  I.  Ch.  15. 
executed  in  his  name  and  as  hia  act,  not  as  B's,  as  a  power  of    Art.  4. 
attorney  to  execute  a  deed  in  A'a  name  and  as  his  act :  4.  A       Cok. 
power  given  to  B,  as  collateral  security  for  a  debt,  cannot  be    ^^p^,,,^, 
revolted  by  A,  but  it  dies  with  B.     It  is  not  a  power  coupled 
with  an   interest  in  a  legal  sense.     Willes'  R,  5C5,  Wynne  v. 
Thomas. ;  sea  cb.  135.  a.  6,  several  cases ;  see  Hunt,  E^c.  8 
Wheat.  174—216. 

Bill  in  equity   against  Reed,  an   attorney  and  counsellor  ats  MaK>n,  405- 
law,  for  fraudulent  misconduct  in  respect  to  the  pit,  his  client.  ^^^'"""^ 
Held,  an  attorney  is  bound  to  disclose  to  his  chent,  ii*  he  has 
any  adverse  retainer,  nfaich  may  aSect  his  own  judgment  or 
bis  client's  interest ;  but  the  CDDcealraeat  of  the  fact  is  not  a 
neceasary  presumption  of  fraud. 

In  a  regular  complaint  against  an  attorney' the  charges  must  9  Wbeat.  629- 
be  on  oath.     This  he  may  waive,  and  witliout  it  the  court  may*"' 
proceed  at  bis  request.     The  testimony  to  suf^rt  the  charges 
roust  be  on  oath. 

^  33.  Money  collected  by  en  attorney  for  bis  client  must  bes  Coweu,  59*. 
landed  before  the  client  can  move  for  an  attachment  for  the 
Don  payment  of  it.     See  cb.  9.  a.  18,  many  cases  of  principal 
■nd  agent  often  involving  the  powers  and  duties  of  altornies. 
So  laoEors,  cb.  30.  Vol.  1. 


CHAPTER  XVI. 

ACTION  OF  ASSUMPSIT.     SALES  AT  AUCTION. 

4  4.  dm.  Same  principle  as  to  an  under  or  by-bidder.  Art.  1 
4  Bar.  &  Mc  H.  281—283.  But  contra,  2  Cons.  Rep.  821,  Con.  ' 
b<riding  be  is  a  fraud  on  tbe  fair  bidder,  if  not  made  known ; 
and  that  tbe  highest  fair  bidder  is  not  held  to  complete  the  con- 
tract ;  but  he  is  held  if  real  fair  bidders  alone  run  up  the  price, 
Iboogh  an  under  bidder  be  employed,  known  only  to  the  auc- 
liiHieer,  for  in  such  case  tbe  puffer's  bid  has  no  injurious  ef&ct. 

^  15.  Held,  tbe  sales  of  goods  at  auction  are  within  thesBtrn.  it 
39th  of  Car.  2.  cb.  3.  s.  17.     If  the  conditions  of  sales  be  an-Cren-Me. 
nexed  to  the  catak^e  then  the  auctioneer's  putting  down  tbe 
bidder's  name  opposite  to  the  lot  in  the  catalogue  bid  off  by 
him,  is  saffictent  to  take  tbe  case  out  of  the  statute. 

^  16.  Fraud  in  a  tale  at  auction.  Mortgaged  premises  mih 
power  to  sell  were  put  up  for  sale,  at  auction,  pursuant  to 
notice.  Tbe  assignee  of  the  mortgagee  acted  as  auctioneer. 
While  the  premises  were  up,  tbe  aciioneer  saw  the  deft,  coming, 
who  had  purchased  under  tbe  raorteagor,  and  the  auctioneer 
iounediately  knocked  down  the  premises  to  bis  brother,  as  tbe 
Mgbest  bidder,  for  hatf  the  mortgage  debt.     This  precluded 
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I.  Cb.  16.  competition.  Held,  the  deed  given  to  the  brother  wsb  fnudu- 
Art.  1.  lent  and  void.  If  the  vendor  of  goods  fraudulently  couceBl 
Con.  material  facts  (at  auctian  or  private  sale)  as  to  ibem,  to  the  in- 
i  jury  of  the  vendee,  on  action  is  maintainuble  to  recover  dama- 
ges ;  but  the  &aud  must  be  clearly  proved  and  caonot  be  pre- 
stijiied. 

^  10.  A  sale  of  goods  at  auction  is  within  the  stat.  of  fraud, 
1788,  c.  16.  s.  3.  2  Pick.  R.  64.  See  the  word  Auction  in 
the  index.  Qtucre,  if  the  Enghsfa  doubts  have  not  been  coo^ 
fined  to  sales  of  real  estate  principally  ? 
Ci«/6ii-si4  §  !'■  '^/'w'/o''  the  jury.  AtsumptU  for  goods  sold  at  auo- 
PbUlijMv.Bij-tion.  Plea,  non  atnmptit.  By  the  conditions,  the  buyer  was 
*°"'^  to  pay  thirty  per  cent,  on  theprice,  on  being  declared  the  high- 

est bidder,  and  the  residue  before  the  goods  were  removei). 
A  lot  was  knocked  down  to  the  deft.,  as  the  highest  bidder,  and 
delivered  to  him  immediately.  Aiter  it'  had  remained  in  his 
hands  three  or  fdur  minutes,  he  stated  be  had  been  mistaken  la 
the  price  and  refused  to  keep  it.  No  part  of  the  price  had 
been  paid.  Held,  it  was  a  question  of  fact  for  the  jnry  whether 
there  had  been  a  delivery  by  the  seller  and  the  actual  accept- 
ance by  the  buyer,  intended  by  both  parties  to  have  the  efiecl 
of  transferring  the  right  of  poSSesnon  from  one  to  the  other. 
The  deft,  was  a  foreigner,  and  but  imperfectly  understood  the 
English  language.  A  person  interpreted  for  him  and  said  to 
the  ph.  the  deft,  understood  the  price  at  which  the  earrings  was 
knocked  down  to  him  was  fortyeight  guineas,  (not  eighlyeight 
the  pit.  understood).  If  Attyrian  garnets,  they  were  worth  onl^ 
£50;  if  rtAies,  eightyeight  guineas.  Cited  1.  East,  192  (is 
cited  ch.  33.  a.  10.  s.  2.)     1  Moore,  326 ;  5  B.  &  A.  8&5. 


CHAPTER  XVn. 

ACTION  OF  ASSUMPSIT.    BAIIJUENT8. 
Art.  1.  %  3-   ^ot-  But  liable  if  he  keeps  them  with  less  care  than 

Con.         ^^  keeps  his  own.     3  Mason,  133 — 136. 

Where  money  in  a  bag  has  been  deposited  merely  for  safety, 
no  action  lies  for  it,  until  after  a  special  demand  ;  and  if  the  depo- 
^ter  die,  the  common  advertisement  of  his  administrator  of  his 
appointment,  and  calling  on  all  indebted  to  the  estate  to  pay,  is 
not  a  special  demand. 
Abt.  3.  <^  3.  B  for  years  keeps  a  mill  in  Virginia  to  turn  the  wheat 

C^n.  of  himself  and  neighbours  into  flour.     He  receives  their  wheat 

'  to  he  ground '  all  into  a  common  heap,  and  for  each  five  bush- 
els returns  to  them  a  barrel  of  flour,  out  of  a  common  itock  so 
arising, — A,  sennble  of  this  course,  sends  one  hundred  bushels 
of  wheat  to  the  mill, '  'o  be  ground,'  and  so  to  receive  flour 
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tn  ^  coune  of  tbe  bnnness,  the  mill,  wheat,  and  dour  are  all  I.  Ch.  17. 
burnt  by  accidrat,  and  no  fault  in  B,  the  loss  of  the  one  hun-     Art.  3. 
dred  bitvliois  of  wheat  is  A's,  it  being  his  property  not  sold  tb       Con. 
B.     I^e  court  of  afqieals  said, '  by  tbe  terms  of  this  culom,    ^^-v^f 
this  wheal  is  to  be  rUunud  K>  tbe  farmers  collectively  taken. 
These  circurastBDces  completely  negative  tbe  idea  of  a  tale  or 
txthftngt  of  the  wheat,  which  would  carry  witli  it  the  transmu- 
tation of  property.'     1  Rand.  3—1 1  Slauehtef  v.  Green  it  a). ; 
fike  ca»,  Seymour  b.  Brown,  19  Johns.  R.  44. 

The  bailee's  action  agaiosl  a  trespasser  is  a  bar  to  the  bailor's  s  N.  H.  Rep. 
action  for  the  same  cause.  •*■• 

fj  13.  Neither  pawnee  or  mortgagee  of  a  i^atttil  U  liable  toAsr.  4. 
attachinent  or  to  the  trustee  process.     See  cb.  1 12.  a.  7.  s.  SO.    Coa. 

§  13.  Pledge  in  equity  returnable  in  like  property.  Feb. 
1B18,  tbe  defu.  «oclc  and  exchange  brokers,  lent  ntooiea  to 
the  pit.  and  he  pledged  four  hundred  and  thirty  shares  in  the 
U.  Stntes  Bank,  as  collateral  security  for  his  note,  payable  Jan. 
SO,  1S19,  and  thsn  if  not  paid  they  might  sell  the  stock  add 
account  to  biro  for  the  surplus,  holding  him  responsible  for  any 
doBuency.  During  all  the  time  the  defts.  bad  shares  of  ibeir 
owD,  standinc  in  their  names,  and  at  their  absolute  disposal  to 
an  amount  far  exceeding  said  four  hundred  and  thirty  sfaai«t 
pledged  by  the  pit.,  and  not  marked  or  identified  as  liis'proper- 
ly,  but  blended  with  their  shares,  and  they  were  always  ready 
u>d  able  to  transfer  the  four  hundred  and  thirty  shares  to  him 
on  his  paying  bis  note.-  Held,  they  were  not  bound  to-accouBt 
to  luon  for  his  stock  at  the  highest  price  at  which  shares  were 
sold  by  them  at  any  time  during  the  period  ;  but  that  the  like 
number  of  shares  held  by  them  when  the  note  became  due 
were  to  be  considered  as  the  shares  so  pledced  by  the  pit.,  aod  ??""."-, 

•  -.Ill-  ...  11  1°    .     .  Prfmo  fc  «1. 

wfaica  th«  dftfis.  were  at  hberty  to  sell,  as  hy  their  agreement  to  4  jotiu.ch.R. 
raimburae  the  amount  of  tbe  note  which  remained  unpaid.         490.— t  do.  69. 

^  3.  Where  tbe  profession  of  tbe  bailee  impILaa  $kHl,  than  Art.  13. 
wont  of  skill  is  imputable  as  grot  neglect,  Stanton  v.  Bell,  3    Con. 
Hawkes,  14& ;  but  a  mandatory  who  receives  no  reward  is  lia- 
ble only  for  fraud  or  groti  neglect.  Id.     Freighters  for  hire  on 
aangable  rirers  are  viewed  as  ctmimon  carriers  and  subject  to  to  UuTphjr, 
their  liabilities.     Tbe  words  of  s  bill  of  lading  ■  the  dangers  of'"''* 
tbe  rirer  only  excepted,'  signify  tbe  natural  accidents  incident 
to  that  onvigatioa,  not  such  as  might  be  avoided  by  the  exercise 
of  that  disOTetion  and  foresight  expected  from  persona  in  sut^ 
•nploymeot.     This  case  reacts  rivers  in  North  Carolina. 

44.  In  an  action  agaiDBt  a  carrier  by  water,  the  value  of  the 
goods  at  the  port  of  reception  is  the  proper  measure  of  dea»- 
Cas,  unless  a  di&rent  rule  he  reouirBd  by  sonte  iault  on  the 
pvt  a(  the  carrier.    4  Hayw.of  Tatmessefl,  114,  Edmuntoa 
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I.  Ch.  17.  ^3.  Remarh.  Id  the  essay  of  Sir  William  JcMies,  on  ifae  law 
Art.  19,  of  baiUnmti,  republisbed  in  New  York  in  1828,  with  American 
Con.  notes,  acd  from  the  third  London  edition,  there  is  cuUncted  to- 
.^rv^  gether  various  branches  of  the  law  under  this  one  word '  baUonnt.' 
This  American  edition  is  sweUed  to  an  octavo  of  360  full  pages, 
or  more.  The  few  pages  in  this  chapter,  in  comparison,  may 
seem  a  mere  skftch ;  but  carefully  examining  this  octavo,  I  find 
but  very  little  to  be  added  in  this  abridgment,  because,  in  this 
17th  chapter,  is  included  only  the  first  principles  of  bailment,  and 
a  few  cases  to  illustrate  them.  The  detail  and  esses,  and  some 
principles  have  been  placed  in  many  o^er  chapters,  as  comii^ 
under  varioDs  branches  of  buBiness  very  properly,  especially 
t^ent  and  prmeipal,  chapters  9,  a.  18,  and  ch.  59  Ssc.;  Jlgitt- 
mentch.  10;  Bflls  of  Laduig,  ch.  21  ;  Carriers,  ch.  33 ;  Con- 
^goments,  ch.  3S ;  Factors,  ch.  30 ;  Fright,  ch.  33 ;  Inn- 
keepers, ch.  37 ;  Liens,  ch.  44 ;  Partnerships,  cb.  63 ;  Post- 
office,  di.  64.  Ferries,  ch.  67;  Negligence,  ch.  73;  Trover, 
ch.  77 ;  in  these,  and  in  other  chapters,  may  be  found  all  the 
material  cases  on  die  subject. 

^  3.  iaies  makes  but  five  divi«ons  in  baihnent.  This  is  not 
material ;  on  the  priDciples  of  the  bailee's  responsibility,  there 
mhy  foe  but  three  dinttons;  bis  gross,  orttmary,  and  lUght 
negligence,  if  we  consult  the  brancoes  of  bunness  and  trusts, 
wherein  ttm«  is  baibiunt,  that  is,  wherein  one  man  u  aitnutei 
mth  tit  poffesnm  tftmoikei'*  property,  uithota  ever  beiiig  tie 
owner  of  it,  to  return  or  to  dispose  of  it  to  others. 

^  4.  Jones  says, '  bailment  is  a  'delivery  of  goods  m  trtist  on 
a  contract,  expressed  or  implied,  that  the  trust  shall  be  duly 
executed,  and  tne  goods  redelivered,  as  soon  as  the  time  or  use 
for  which  they  were  bailed,  ahall  have  ehpsed,  or  be  perfum- 
ed.* He  speaks  onlv  of  redeUvery,  but  be  states,  and  correcdy, 
numerous  cases  in  which  there  is  no  redetmery ;  as  where  the 
carrier  by  land  or  water,  the  bailee,  carries  the  goods  from  the 
vendor  to  the  vendee,  consisDor  to  the  consignee,  &c.  He 
then  defines  his  five  ^ds  of  bailments,  as  d^xuit,  mandaU, 
p.  tlT.  lending  for  vte,  pledeitig,  and  letting  for  Mre. 

He  defines  die  bailees'  three  kinds  of  n^lect  &us  :  'ordi- 
nary  n^hd,  is  the  omiuion  of  that  tare  which  every  man  of 
eommm  prudence,  and  capMe  of  goventag  a  fantily,  takes  of 
Am  own  concerns.'  3.  '  Grott  nt^lect  is  the  want  of  ^at  ears 
which  every  man  of  common  lente,  hour  inattentive  loeeer,  takes 


of  Ail  oiMt  proper^.'    3.  ^Sl^kt  neglect  vaomiMaionoi  iiiatdiU- 
gence  wbicb  every  dreumtpeet  and  tnoughtfiU  perton  uses  in 
117  iiB.    ^''"S  ^  °^™  goods  and  chatteb.*    It  follows,  he  says, 


axiomi  followiog  from  natural  reason,  rood  morals,  and  sound 
policy:  1.  'A bailee  who  derives  noiea^  from  his  under- 
takmg,  is  responsible  only  for  grou  neglect,'  as  the  depositary: 
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3.  ■  A  bailee,  vbo  alone  receives  Aene^  from  the  bailmeat,  a  I.  Cb.  17. 
ttapoaiiUe for dight nef\ect,'M the honov/CTgratit:  3. 'When    .Srt.  19. 
the  bailmfflit  is  beneficial  to  both  parties,  the  bailee  most  answer       Con, 
far  onHnaTy  neglect.'    These  principals  and  axioms  agree  ex-    \^»v*^/ 
acllf  with  UKKK  before  stated,  talcen  from  the  books  at  lai^.      p.  lis. 

^  5.  A  few  more  axioms  and  maxims  may  be  here  brought 
n^elber,  found  scattered  in  this  vohime,  and  in  this  abridgment. 
Every  bailee  is  answerable  for  actual  frmd,  and  no  stipulatiwi 
can  excuse  it. 

Clmt  neglect  is  a  violation  of  good  faith. 

A  naJeed  eoHiract  is  one  made  without  anuideration,  and 
thereon  no  action  lies,  unless  the  bailee  enter  on  its  execution. 

Bailee  is  answerable  for  his  ordinary  neglect ;  as  a  pawnee ; 
a  hirer  of  a  thins ;  a  workman  for  hire ;  a  carrier  for  hire ;  a  ^ 

leffer  to  hire  of  his  care  and  attention. 

For  dight  neglect ;  a  borrower  for  ute  ;  one  engaging  rru/y  and 
officiously,  to  keep  or  carry  another's  goods,  thmigh  without  re- 
ward. 

Bailee  liable  m  oA  events,  as  if  he  keep  (he  goods  afier  law- 
fidig  demanded,  whether  hirer,  pawnee,  or  borrower;  or  after 
the  time  stipulated ;  or  departs  from  the  agreement  in  the  use ; 
ao  is  a  pawnee  or  depositary,  if  be  use  the  thing  pawned  or 
deposited,  except  as  above. 

Bailee  where  answeral:^,  though  robbed  by  irresistible  force ; 
ibe  MMHion  osfTwr  is,  except  by  jfubjUe  raemies,  as  to  whom  be 
can  have  no  remedy  over,  is  a  principle  of  public  policy ;  im- 
keeper  is  a  common  carrier. 

Jones's  general  remark.  '  Ever^  bailee  is  responsible  for  a 
kiss  by  aecuUnt  or  force,  however  taemtabU  or  trrerafiUe,  if  it 
be  oeeanoned  by  that  degree  ofn^igeneey  for  which  the  nature 
of  the  contract  makes  him  liable  generally.'  Though  ibese 
ptiDci|des  have  been  in  each  edition  of  Jones's  Essay,  they  de- 
serve particular  notice,  because  retained  in  ao  many  editions, 
and  alter  so  much  examination  by  hiroself  and  others. 

^  6.  When,  pages  65,  inc.,  he  speaks  ollocatio,  or  hiriiig  of  a 
thing,  and  thinks  the  CogUsb  law  demands  of  the  hirer  no  '  more 
than  ordinary  diligence,'  he  means  the  common  hirer,  and  not 
ibe  eoMtmon  carrier,  made  liable  in  all  cases,  except  where  ex- 
cused by  the  act  of  God  and  of  puUic  enemies.  See  cb.  23, 
a.  1,  s.  e.'  As  to  (be  few  late  detusions  on  this  subjecl,  they 
are  not,  except  in  two  or  three  instances,  brought  into  this  chap- 
ter, but  placed  in  the  chapters  before  named,  especially  as  to 
carriers,  factors,  liens.  Sic. 

^  7.  We  may  here,  in  confirmation  of  Jones's  opinion  sgaiast 
that  of  Hott,  cite  a  late,  N.  York  case,  Miller  e.  Salisbury ;  13 
Mms.  R.  311 }  where  decided,  if  a  horse  be  hired  to  go  on  a 
jootney,  and  dating  the  due  prosecution  of  the  jouroey,  witbout 
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If  m  "'y'^  ilreBlment  by  the  hirer,  become  Ume,  the  hirer  is  not 
*<t  ia  "ns^^rable  for  die  damage.  This  ia  a  loss  that  falls  on  proper- 
•flrt,  19.     (y^  of  course  oo  the  owner  of  it. 

^""^  ^  8.  Though  bailment  is,   generally,  coofioed   to  moveable 

^'^'^^''^^    things,  yet  b  some  cases,  it  is  extended  to  Uuags  immoveabU ; 

at  nbeli  A  owna  a  farm,  and  leases  it  to  B  by  parol,  for  years; 

B,  of  course,  takes  potintion  of  the  farm ;  now  on  the  prbciples 

ofihe  common  law,  B  is  bound  to  ate  the  /am  in  a  fuubandauta 

like  manntr,  though  he  pays  an  agreed  rent,  and  to  preserve  the 

buitdiogs,  fences,  gardeos,  plants,  trees,  &c.,  8ic.,  in  the  same 

manner  that  every  prvdent  person  preserves  and  uses  them 

when  Au  own  pmperty,  and  the  relation  of  landlord  and  tenaiU 

ia  a  sufficient  consideration  for  the  tenant's  implied  promise  so 

'  to  use,  manage,  and  preserve  all,  thus  put  into   his  possession. 

Se?  HarrU  e.  Naetle,  ch.  78,  a.  10,  s.  4 ;  Powley  r.  Walker, 

ch.  J.  a.  34,  B.  I;  Legh  «.  Hewett  id. ;  and  4  East,  154-162, 

ch.  66,  a.  1,  s.  4 ;  cli.  74,  a.  6,  a.  4  ;    I  Bos.  and  P.,  N.  R. 

290 ;   1  Marsh.  567  :  where  a  chattel  is  let  for  hire,  the  bailee 

mus[  k,eep  it  in  repair;   Doug.  748. — 1  Saund.  321. 

Jonei  Am.  ^  ^-  'Generally  when,  for  a  revaid  agreed. or  given  by  law, 

Ed.  1S38.  pp.   A  receives  my  goods  to  keep,  to  operate  upon,  or  to  carry,  as  a 

Bi,  W  •-  fce.   private  carrier,  he  is  hound  to  lake  ordinary  care  of  them. 

^iO.  The  new  code  of  France  <»i   this  subject  is  less 
complex. 


CHAPTER  XVm. 

ACTION  OP  ASSUMPSIT.    BANKRUPTCY. 

Art.  1.  ^6.  Held,  the  property  assigned  by  a  bankrupt,  mhiegaaitbf 

Con,         to  bis  bankruptcy,  does  not  absolutely  vest  in  the  assignees,. 

S  Bun.  h       though  they  have  a  right  to  claUn  it ;  but  if  tbey  do  not  make 

Crw.  sas.       ^y  claim,  he  has  a  right  to  it,  against  all  other  persons.     The 

same  principle  may  exist  in  many  cases  of  insolvency. 

^  7.  l^e  bankrupt  in  France,  does  not  appear  to  have  such  a 
right.  The  new  bankrupt  law,  there,  is  more  careful  to  secure 
his  property  to  bis  creditors.  There,  the  moment  he  fails,  his 
person  and  estate  are  secured ;  his  person,  to  answer  for  misde- 
meanors, and  his  e8tate,'to  be  divided  among  his  creditors;  and 
,  the  law  does  not  appear  to  allow  bun  any  property  of  mucb- 

value,  while  his  creditors  are  not  paid.  It,  too,  appears  1o  be  t 
primaiy  ol^ect  of  (he  French  insolvent  and  banuupt  laws,  to 
prevent  dissipation,  and  to  leach  Frenchmen  that  the  prnqterily 
of  trade  depends  not  only  on  good  faiih,  but  alio,  on  order  and 
economy,  inteihgence  and  good  conduct ;  and  lo  prevent  secret 
frauds  in  trade,  it  appears  to  be  another  essential  object  to  bring 
the  dealings  of  merchants,  traders,  and  others,  the  subject  of 


Digilzed  by  Google 


BAltKBUPTCy.  68 

ihoM  laws,  as  nuich  u  possible  under  the  iiupeetUMi  of  public   I,  Ch.  9. 


^  16.  A  bankruptaj  t»  Eagland  indudat  not  the  banknipt's     Art.  2. 
property  in  the  Untied  Slatet.     An  imporlBnt  case.    A,  B,  aod       Con. 
C,  resiaiiig  in  Gngland,  became  bankrupts,  and  had  a  debt  due   >^pv^ 
to  them  Ironi  D,  E,  and  F,  of  Maryland.     A  owed  s  debt  to 
(Im  phs.,  WbUbcc  b  al.     Held,  in  tbe  general  court  and  in  the 
court  of  appeals,  en  general  principlea,  tbe  pits,  might  well  at- 
tach and  bold  b  tbe  bends  of  D,  E,  and  F,  garnishees  or  tins- 
tees,  A's  third  of  tbe  debt  tfaey  owed  A,  B,  and  C,  and  thongh 
the  debt  due  to  tbe  pita,  was  contracted  in  England.     Tbe  pits, 
fint  got  a  judgment  against  A  in  the  geoeral  court  for  £1544. 
3e.  Id.  current  money,  tfaen  got  a  judgment  lor  on  attachment 
against  A  ioft  said  sum  and  costs,  sued  it  out,  and  laid  it  in  the 
bands  of  the  defts.  garnishees,  who  then,  Stc.  owed  A,  B,  and  a  Btr.  &  Mc 
C  £839.  I4«.  M.  sterling,  a  third  of  which  was  A's  part,  as  one  "■  4»-»69. 
-  of  the  partners  of  A,  B,  and  C,  and  the  defts.  owed  A  onlj  as  J;',^';^^^ 
such  parmer ;  and  said  A,  B,  and  C  were  not  indebted  to  any  —4  Har.  k. 
citizen  of  Matytand.     One  of  ihe  pita,  was  in  England  when  JJ"  *L?S  *" 
A's  debt  was  cootracted,  and  there  remained,  acied  for  the  pits,  m,^^  jt^. 
in  coatracting  A's  debt ;  dot  was  it  kuowa  A,  B,  and  C  had  i06.— 4  Rutd. 
(MV^r^  to  pay  thnr  partnership  debts.    Judgment  as  abore.    ^^- 

V37.  Cm.  It  has  been  (^served  ihe  new  commercial  code  Art.  3. 
ranee  is  severe  as  to  bankrupts  and  insolrents,  as  it  ex-  Con, 
eludes  the  insolvent  from  tbe  exchange,  made  by  law  a  place  of 
business,  subjects  even  the  simple  bankrupt  to  be  prosecuted  in 
tbe  tribunals  of  correctional  police  and  to  imprisonment  not  ex- 
ceeding two  years,  and  the /raiufu^t  bankrupt  to  be  prosecut- 
ed as  a  tramtud,  ex  offiao,  in  the  courts  of  criminal  jurisdictim, 
and  to  tbe  punishment  of  hard  labour  for  a  limited  lime,  and 
accomplices  the  same,  including  the  wife.  Penal  Code,  arL 
402 ;  and  art.  403.  Exchange  agents  and  brokers  failing  in 
business  are  punished  in  the  same  manner.  But  if  convicted 
of  fravdviaU  bankruptcy  their  punishment  is  bard  labour  for 
life.  Art.  404.  Penal  Code.  ,  Arts.  566,  Sic.  Commercial 
Code,  it  is  declared  what  acts,  8zc.  constitute  a  timple  bank- 
nipl:  1.  If  the  expenses  of  his  household  he  is  required  to 
enter  monthly  on  bis  journal  are  adjudged  to  be  excessive: 
3.  If  it  be  proved  be  has  wasted  large  sums  in  gaming,  or  in 
operations  of  mere  hazard :  3.  and  4.  Chher  ways.  What 
acts  constitute  ajrauduleni  bankrupt,  as 

1.  IT  one  insolvent  has  stated  fictitious  expenses  arid  losses, 
and  does  not  account  for  the  employment  of  all  received  by 
faim. 

3.  If  be  has  ek»gned  any  sum  of  money,  any  credit,  any 
^jods,  produce,  or  moveable  effects :  3.  If  he  has  made  (tctN 
tioos  sales,  nf^^atkins,  or  donations : 
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L  Ch.  18.      4.  If  he  bas  fraudulently  acknowledged  debts  to  fictitious 
Art.  3.     creditors,  either  by  false  writings,  or  making  luniself  debtor^ 
Con.      without  consideratioD,  by  public  acts  or  by  engagements  under 
s^F-.^-^    private  signature  : 

5.  If  having  been  charged  with  a  special  coiniaissira]  to  ro- 
ceive  money,  commercial  securides,  produce,  or  merchandize, 
for  another  person,  or  constituted  deposiury  for  any  of  those 
things,  he  shall  have  violated  the  trust,  and  applied  to  his  Owq 
use  the  funds  or  the  proceeds  of  the  property  confided  to  him ; 

6.  If  he  has  purchased  real  estate,  or  personal,  by  uaing  an 
assumed  name  :  7.  If  he  has  concealed  bis  books ;  if  he  bas 
kept  no  books,  or  if  bis  books  do  not  show  the  true  state  of  his 
debts  and  credits.  Com.  Code,  arts.  593,  be. 

Art.  598.  Accomplices  mey  be  further  punished  by  being 
adjudged,  1.  To  restore  to  the  creditors'  general  fund,  the 
|voperty,  rights,  claims,  fraudulently  acquired  by  him  : 

2.  To  pay  into  the  said  fund  a  sum  in  damages  equal  to  the 
amount  vniereof  he  attempted  to  defraud  it. 

To  evince  the  propriety  of  the  said  laws,  the  orators,  who 
hel|)ed  form  them,  in  their  expositions  of  the  motives,  said  they 
were  to  remedy  the  disorders,  which,  for  some  yearspast,  bad 
so  scandalously  tarnished  the  commercial  honor  of  France. 
They  alleged  two  principal  causes  had  been  discovered  to 
exist :  one,  '  the  revolution,  which,  by  its  violent  commotioo, 
overthrew  men,  fortunes,  and  ranks,  ofilered  aUke  to  hope  and 
fear  the  most  irregular  and  boundless  chances  of  elevation  and 
ruin,  put  in  the  place  of  money  a  paper  currency  of  which 
the  forced  circulation  and  rapid  fall  lefl  no  fixed  value  to  any- 
thing nor  credit  to  any  person,  and  which  opened  an  extensive 
field  to  the  calculations  of  avidity  and  the  speculations  of  dis- 
faonesty.  Failures,  far  from  being  a  subject  of  shame,  had 
become  the  means  of  fortune,  the  source  of  which  scarcely  any 
care  was  taken  to  disguise;  and  if  those  numerous  bankrupt- 
cies were  not  always  the  work  of  fraud,  they  were  at  least  the 
offspring  of  ignorance,  because  everybody  was  anxious  to  en- 
gage in  commerce,  without  possessing  any  of  the  knowledge 
which  that  profession  requires.'  Rodman's  Translation,  p.  53. 
A  true  picture  of  nearly  every  revolution,  especially  if  tainted 
with  a  depreciating  paper  currency. 

Second  cause,  the  defects  in  the  laws,  and  the  creditors 
not  having  a  guide  or  system  :  '  assignees  sometimes  cho- 
sen by  ficticious  creditors,  often  by  the  friends  or  relations  of 
the  insolvent,  almost  always  by  a  small  number  of  creditors 
present,  who  were  bought  over  at  the  expense  of  the  absent, 
and  who  disguised  the  malversations  of  the  insolvent,  and  the 
real  situalion  of  his  a&irs.    They  thus  forced  tbe  hopeless 
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ete^tors  to  accept  of  a  disadvantageous  comproinise,  the  ef-  I.  Ch.  19. , 
teat  of  which  was  to  save  the  bankrupt  from  disgrace,  deprive     Art.  0, 
bis  Tictinis  of  three  fourths  of  their  property,  and  to  ieave  the       Con. 
drttor  in  possession  of  the  means  of  displaying  an  insulting    s^^v^>^ 
hixory.*     If  no  compromise  took  place,  an   assignment  was 
made,  and  the  liquidations  were  entrusted  to  men  interested  in 
endless  procrasiioation,  till  ihe  creditcvs,  weary  of  delays, 
renouDceid  all  hope.     On  the  other  hind  the  orators  allowed 
there  were  some  honest  bankruptcies,  which  led  them  to  re 
port  the  middle  course  they  tooK.     This  bad  state  of  tilings 
H  yet  loo  applicable  to  several  States  in  our  union. 


CHAPTER  XIX. 

ASSUMPSIT.    BARON  AND  FEME. 


^  9.  In  court  of  errors,   be.  in  New  York,  in  Jaques  v.Ast.  1. 
Methodist  Episcopal  Church,  this  court  reversed  this  deciaon    Con. 
of  Chaocell^  Kent,  and  in  conformity  to  the  English  authori- ^,,  j^^j^^  H 
ties,  held  KfetM  covert,  with  respect  to  her  separate  property,  m8. 
is  to  be  regarded  as  a/eme  loUy  and  may  dispose  of  her  P<^>~a^rt5 Itw 
perty  without  the  consent  or  concurreuce  of  her  trustee,  un-nm.  Ch.R. 
less  she  is  speciaUy  restrained  by  the  instrument  under  which  *^f- 
she  acquires  the  separate  estate.    In  South  Carolina  a  majori-^'^^  \ 
ty   of  the  court  of  appeals  held  with  Chancellor  Kent.     In  Scrg.  li  Haw. 
Peonsylrania  the  English  authorities  are  adhered  to.  ^'■ 

^  10.  He  hai  no  right  to  commit  tcaite,  tic.     Case  foriOrMni.s-io, 
cutting  and  leUing  forty  coids  of  wood  on  her  wild  lot  in  fe^'^'S^  ** 
against  a  judgment  creditor,  who  had  levied  on  tbe  husband's'' 
fife  estate,  Sec. :  held,  1.  Tbe  husband  has  no  right  to  commit 
waste  on  his  vj^s'*  inheritance,  though  not  suable  therefor  at 
common  law :  3.  His  judgment  creditor,  by  his  levy  on  his 
right,  acquires  that  only,  that  is,  his  right  to  the  rents  and 
profits  during  the  marriage ;  but  is  liable  for  wiste  in  this  ac- 
tioB  by  harem  aud  feme,  and  any  injury  to  her  inheritance  is 
mule.     Such  a  levy  on  wild  lands  is  useless,  as  (here  are  no 
rents  and  profits.     See  Barber  v.  Root,  ch.  46.  a.  9.  s.  13 ; 
Conner  v.  Sheppard,  ch.  130.  a.  4.  s.  40.  Vol.  4. 

The  following  case  shows  many  of  the  rights  of  the  wife  in 
a  court  of  chancery  in  the  Upiied  Slates.  Richard  Udall 
impleaded  with  Edward  M.  L.  Kenney  e.  Eliza  S.  Kenney : 
appeal  from  the  court  of  chancery  to  the  court  of  errors,  a  Coma,  SH 
Tbe  father,  by  deed,  settled  bank  slock  in  trust  in  favor  of  his~*ii- 
hhnt  daughter,  and  chancery  placed  it  in  tbe  hands  of  its 
anstant  Tepatei,  as  trustee  to  execute  the  trust  in  her  favor. 
She  married,  and  chancery  ordered  the  dividends  to  be  paid 
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I.  Ch.  Id.  to  her  hu^nd.  Within  %  year  after  the  marriage,  and  vfaiie 
Abt.  1.  she  was  an  infant,  she  and  her  husband  transferred  the  stock 
Con.  for  a  raluafale  consideration,  the  assignee  knowing  at  the  same 
v.tf^v'iw  time  of  the  deed  of  settlement,  and  the  infancy  of  liie  wife  ; 
whereon  an  order  was  made  that  the  dividends  thereafter 
should  be  paid  to  the  assignee  till  the  wife  came  of  age,  or 
the  further  order  of  the  court.  On  a  hilt  Eled  by  her  against 
her  husband  and  assignee,  the  court  of  chancery  declared  the 
assignment  null  and  void  so  far  as  it  respncted  her  equity  ;  and 
decreed  the  assignee  should  account  for  the  dividends  received 
hy  him  under  the  order  ;  and  the  hushand  having  misbehaved 
himself,  the  dividends  were  directed  to  be  paid  to  the  wife, 
uDlil  she  came  of  age,  with  liberty  for  her  then  to  apply  for 
such  suitable  provision  out  of  the  properly,  as  might  be  deter- 
mined on  the  usual  reference  to  a  master/  On  appeal  to  the 
court  of  errors  the  decree  was  affirmed,  except  so  much  of  it 
as  directed  the  assignee  lo  account  for  dividends  received  ante- 
rior to  the  decree ;  and  the  wife  in  the  mean  time  having 
come  of  age,  the  record  was  remitted  with  directions  to  the 
court  below  to  make  the  proper  reference,  and-  delermina 
what  would  be  a  suitable  provision,  the  overplus,  if  any,  in 
he  paid  to  the  assignee.  Inllmated  the  ^8,000  stock  would 
be  iioi  more  than  a  reasonable  provision.  See  litis  cause  at 
large,  5  Johns.  Cb.  R.  464.  Material  points  further  held  in 
this  case ;  1-  The  husband  cannot  dispose  of  ilie  wife's  equity 
without  making  a  suitable  provision  for  her  support :  2.  She 
can  dispose  of  it  only  hy  consent  in  court ;  or  out  of  court, 
on  such  provisiwi  being  made  for  her :  3.  But  her  cboses  in 
possession,  or  in  action,  by  the  marriage,  become  his  at  his 
disposal :  4.  The  general  rule  is,  that  her  interest  or  income 
in  her  e4)uitable  property  may  he  received  by  him  while  be 
lives  with,  and  maintsine  her  :  &.  He  may  sue  to  get  posses- 
sion of  her  property,  at  law,  and  equity  will  not  interfere ; 
but  if  he  adc  chancery  to  enable  liim  to  do  it,  it  will  see  he 
first  makes  such  provision :  €.  So  as  to  his  general  assignee  hy 
his  own  act,  or  by  operation  of  law  :  7.  If  the  husband  do  not 
maintain  her,  or  is  not  capable  to  manage  his  concern",  or  is 
disposed  to  waste  her  property,  the  court  will  direct  the  interest 
to  be  paid  to  her  or  to  a  trustee  for  her  benefit :  8.  While  he 
has  a  right  to  receivo  the  interest  or  income  of  her  property,  he 
may  legally  transfer  that  right  to  another :  9.  When  he  comes 
into  equity  to  be  aided  in  recovering  his  equUy  he  must  do 
equity.  Scores  of  cases  were  cited,  but  ahtMSt,  enUrely  En^ 
Ibh  cases. 

Abt.  3.  ^  19.  Ctm.  John  Tobler  died  and  1^  a  widow  and  several 

Con.         chUdrcD :  she  tpok  adounistri^n  on  bis  eslat^i  «od  «y  admiuf- 
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Inx  took  possession  of  it.     Before  partition,  she  married  A  I.  Ca.  19. 
and  died :    A  come   into  possession  as  administrator  in  her    Ai.  3. 
right :  held,  he  had  not  such  possession  of  her  chose  in  action       Con. 
as  to  vest  in  him  one  third  coming  to  her  ;  but  he  is  entitled     ^.^-sr^,^ 
to  one  third  of  her  tliird  under  the  statute  or  1791.     That2Niitt  SiUe 
statute  took  from  him  the  right  he  had  under  33  and  33,  and'^<"^>'*'^- 
39  Ch.  3  ;  hence,  wlien  he  administered  he  hecarae  liable  to 
Aiake  distribution. 

^  21.  ctm.  Note  and  mortgage  lo  husband  and  wife,  sur- 
vives to  her,  if  she  survives  him,  and  not  to  his  executor. 
16  Mass.  R.  486-48H,  Draper,  adm'r.  v.  Jackson  and  wife. 

Remark.  The  husband  and  wife  sold  her  land  to  the  mort- 
pgor  and  he  gave  to  them  said  mortgage  and  note.  Judge 
Jackson,  who  gave  the  opinion  of  the  court,  in  his  question, 
did  not  notice  this.  The  question,  he  said, '  is,  whether  a  note 
and  mortgage  made  to  a  man  and  his  wife,  shall,  in  case  she 
survive  him,  go  to  bis  administrator  or  to  his  widow,'  (ex- 
cept as  lo  creditors).  Judge  J.  considered  inauj'  authorities, 
mostiy  ancient  ones ;  as  that  Lib.  3.  c.  9.  s.  38  ;  Com.  D. 
Baron  and  Feme ;  48  E.  3.  18 ;  1  Rol.  Abr.  343  j  14  E. 
2  ;  47  E.  3.  12 ;  19  H.,e.  3T ;  16  E.  4,  9  ;  1  Danv.  Abr. 
715;  4  H.  6.  6;  Noy.  149;  3  Vem.  683;  S  P.  W.  49ft. 
■  Judge  J.  observes  oiv  '  a  review  of  these  cases,  it  does  not 
appear  that  the  point  in  question  has  ever  been  expressly  ad- 
judged in  any  court  of  common  law  : '  rests  on  the  cases  In 
equity  mainly,  all  in  her  favor,  and  the  justice  of  her  case, 
and  in  bis  reasoning  relies  much  on  the  fact,  the  debt  arose 
mainly  out  of  her  inheritance,  in  wliich  her  husband  had  only 
a  small  interest,  that  is,  his  right  to  the  profits  for  his  life  at 
most — [no  objection  on  account  of  creditors].  Thiacaseis 
clearly  law.  See  in  this  work  ch.  19.  a.  2.  s.  9,  12;  espe- 
ciaUy  art.  21.  s.  »,  6,  7,  8,  fee. ;  ch.  175.  a.  3.  s.  7  to  22  j 
ch.  106.  a.  4.  s.  I  to  A.  Many  authorities  to  the  point  of  this 
case;  many  cases  of  their  joining  in  actions,  and  numerous 
modem  authorities ;  but  in  all  the  right  of  action  originating 
in  her,  or  in  her  property,  or  earnings,  seems  to  be  material. 

^  3.  The  pit's,  wife  was  entitled,  with  other,  under  the  act  Art.  4. 
of  distribution  of  intestate  estates,  to  a  share  of  real  estate ;    Can. 
and  a  writ  of  partition,  under  the  act  of  assembly,  issued  for  3  Nott  k.  Me 
selling  the  property  and  paying  the  purchase  money  to  the  ^^  t^i^' 
sheriff.     The  wife  then  died.      Held,  this  was  not  such  8«rb>]! 
reduction  of  her  choses  in  action  into    possession   by  her 
husband  as  to  complete  his  right  to  the  whole,  but  as  his  wife 
died  without  issue,  he  was  entitled  to  one  half  under  the  act. 
Sbe  died  after  the  money  was  paid  lo  the  sheriff  and  her  hus- 
band applied  for  her  part  of  it. 
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I.  Ch.  19.       ^4.  His  power  ii  limited.     He  cannot  rightfully  elect  h«r 
Art.  4.      properly  be  real  or  personal,  at  his   pleasure.     2.  Wiien    her 
Con.        rights   appear  clearly  in  the  record,  the  court  will,  ex  officio, 
•.^r-v-'^'    prtitect  her  against  any  injurious  effects  arising  from  liis  act  or 
4Ruid.S9T-   admissions,  whether  the   point  be  made  in  the  pleadings  or 
not.     3.  A  bill  by  both  is  his  only,  and  she  is  joined  for  con- 
formity to  he  bound  only  so  far  as  in  justice  she  ought  to  be 
bound.    See  2  Ves.  663,  Evans  v.  Cogan ;  2  P.  Wms.  451  ; 
2  Vern.  249. 
Art.  5.  i^  7.  If  a  wife  die  leaving  a  husband,  sod  he  dies  without 

Con.  administering  on  her  estate,  his  administrator  may  sue  her 

3  BuMi.  4S4— guardian  for  ber  estate  committed  to  him.  2.  A  decree  may 
ba  rendered  against  one  of  two  adminisiralors,  if  he  only  has 
assets. 

A  husband  cannot  convey  land  by  deed  directly  to   his 
wife.     1  Greenl.  394-39S,  Martin  v.  Martin. 
16  Smg.  a  B.      ,^8.   Held,  that  a  wife  cannot  be  a  citizen  of  a  stale  ditler- 
'     ''  ent  from  that  in   which  her  husband  lias  his  domicil,  so  as  to 

sue  in  the  courts  of  the  United  States,  and  generally  she  can- 
not sue  bim  in  Pennsylvania,  hence  she  has  six  years  after  his 
death  to  nae  hts  executors,  on  a  valid  contract  between  ihem, 
as  one  made  in  Louisiania,  &[c. 
Art.  8.  ^  7.  But  things  not  necessaries,  fyc.     Assumpsit   for  goods 

Con.  sold  and  delivered.   Plea,  non  assumpsit.    Ai  the  trial  proved 

Cre»^W      **""  *^^  !'''■'  *■  jeweller,  in  the  course  of  two  months  delivered 
SSS.Hontague  articles  of  jewelry  to  the  dcft's.  .wife  amounting  to  £83  ;    that 
B.  BcDmUct     he  was  a  certificated  special  pleader,  and  lived  in  a  ready  fur- 
nished house,  rent  £200  a  year  ;  that  he  kept  no  man  ser- 
vant; that  her  marriage    portion  was  less  than  £4000;  that 
when  married  she  had  jewelry  suitable    to  her  condition,  and 
that  she  had  never  worn  in  her  husband's  presence  any  articles 
furnished  by  the  pit.  ;  that  lie,  when  he  went  to  the  deft  s.  house 
for  payment,  always  inquired  for  the  wife  and  not  for  the  deft. 
Held,  1.  Tiiat  the  said  articles  were  not  necessaries:  2.  Aa 
there  was  no  evidence  to  go  to  the  jury  of  any  assent  of  the 
husband  to  the  contract  made  by  his   wife,  the  action  could 
SPiek.  S89—  1,01  be  supported.     She  had  paid  £34  in  part.     Where  a 
^B^X^'    husband  turns  away  liis  wife  for  adultery,  he  is  not  liable  on 
lier  contracts  made  with  persons  having  notice  be  has  discard- 
ed her.     See  s.  13.  this  article. 
Art.  10,  §  1.  A  man  hy  will  gives  a  fifth  part  of  his  estate  to  his 

Con.  executors,  for  the  benefit  of  a  married  daughter,  (who  lived 

separate  from  her  husband),  at  the  discretion  of  bis  executors  : 
898 "w'eM™" ''^  also  desires  them  to  sue  said  husband  for  £200,  wlii^b, 
Weit'i  Eze'cu.  when  recovered,  he  desired  them  to  dispose  thereof  to  his 
ur.  sai(j  daughter,  to  be  disposed  of  at  her  discretion.     Held,  she 

had  a  separate  estate  in  th^  property  so  given  :  2.  She  had 
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f>over  to  bequeath  the  perianal  property,  but  not  the  retil:l.  Ch.   19. 

3.  Whether  her  paper  so  disposing  was  a  nilt  or  anything    Art.  10. 
else,  il  oirght  to  be  proved.      See  art,  2.  s.  13,  14  ;  an.  10.  s.        Can. 
3  ;  nrt.  22.  s.  1 5  ;  ch.  1 14.  a.  22.  9.  10.  Vol.  4.  s-.^-„-^^ 

<§  1.  con.  A_/fi»ie  fOKPrt  acting  Rs  a  sole  trader,  may  make  aNottd  Me 
&  bond,  but  only  one  relating  to  her  business  as  a  sole  trader,  jjlf^' 
The  husband  died   and  left  his  wife  some  estate  and  she  had  1  He  Cord, 
some  of  her  own.     Held,  only  her  own  was  liable  to  pay  her**- 
funeral  expenses.      The  bond  to  bind  her  must    state  she   is 
a   sole  trader  in  the  proceedings.      South  Carolina  in  this  re- 
spect seems  to  hsve  adopted  the  custom  of  London. 

Held,  that  a    married   woman,   who  had    long   resided   in  Art,  14. 
Massachusetts,  and    her   husband   ever  having  been  and  still     Con. 
being  an  inhaUtant  of  New  Hampshire,  and  having  by  cruel '*''•»»"  "-^^ 
treatment  driven  her  from  his  house,  might  sue  as  a  feme  sole.  *'' 
See  Gregory  v.  Paul,  3  Camb.  123. 

^  4.  A  jane  covert  may  be  imprisoned  on  a  ca.  sa.  with 
her  husband,  and  so  without  him  ;  otherwise  as  to  mesne  pro- 
cess.     3  Cowen,  239,  Mc  Kintry  c.  Davrs  and  wife. 

§  5.   Casea  in  equity  in  England  further.     On  their  coo-Abt.  15. 
traet  to  sell  her  esiate,  chancery  will  not  decree  him  to  pro-    Con. 
cure  her  to  join.     She  cannot  by  consent,  though  examined  *  J»cob  t  w. 
in  court,  pan   with  her  interest  in  a  fund  settled  on  her  mar-^'  **•  *"■ 
riage  for  her  separate  use,  during  her  life,  whh  a  clause  against 
anticipation,  with  remainder  to  the  survivor  of  tliem  :  3.  Mo- 
ney foequeailied   to    be  invested  in  an  annuity  for  her  life  and 
her   separate   use  paid   10  him  on  her  consent  taken  in  court; 

4.  A  fund  in  which  she  has  a  reversionary  interest  was  trans- 
ferred to  a  purchaser  by  her  consent  taken  in  court. 

^  6,  con.  Where  the  wife  returns  her  bank  shares  by  her  17  jjj^^B. 
husband's  consent,  after  bis  death,  as  when  she  owned  themW-W. 
before  marriage,  the  husband  received  the  dividends  till  the 
charter  expired  ;  then  the  stockholders  had  a  right  to  suhscribe 
a  proportion  of  their  stock  in  a  new  bank  ;  this  be  subscribed 
in  her  name  and  refuted  to  receive  the  surplus  money,  saying 
it  toai  hcr'a,  not  his.  After  his  death  his  esecuiors  received 
said  surplus,  and  the  dividends  ;  also  a  sum  payable  on  a  re- 
duction of  the  capital  of  the  bank.  Held,  the  widow  was 
entitled  to  recover  of  the  executors  all  the  sums  so  received 
by  them,  with  interest.  The  court  held  there  was  sufficient 
evidence  the  husband  ever  intended  hrs  wife  should  have  the 
whole  to  her  use.  The  husband  died  amply  solvent,  so  no 
creditors  were  concerned. 

The  will  of  a  feme  covert  bequeathing  her  choses  in  action  2  j{<^^^5B^ 
to  her  husband,  is  void,  though  made  with  his  consent. 

A  feme  covert,  by  ber  next   friend   may,  in  her  own  name,  1  cmmi.  Rep. 
maintain  an  action  against  the  sheriff  for  an  escape  of  her'iBS. 


Digilzed  by  Google 


1.  Ch.  19.  husband  committed  by  atuchment  for  not  performing  a  decree 
Art.  23.    for  alimony.     See  Wheeler  n.  Wheeler,  a.  13,  a,  1 . 

Con.  %  ^-  c<>^.-  ^B3  B"  action  of  covenant  against  the  deft's., 

i^,^^.^,,^^  and  also  two  wives,  of  a  lot  of  land  to  the  pit.,  and  ihey  cove- 
S  N.  H.  Itq>.  nanted  tbey  were  seised  in  fee  when  they  were  not ;  deed 
r' M^  r  pi't'^'^d  and  appeared  not  to  have  been  signed  by  the  husbands 
*  of  the  two  wives.     Held,  1.  The  deeds  of  the  wives  were 

not  binding,  as  their  husbands  did  not  join  in  them.  2.  The 
wife's  deed  alone  is  not  valid,  except  ber  release  of  dower. 
3.  It  was  correct  to  declare  against  the  deft's.  alone,  omitting 
pp.  4D>-4oe.  the  wives,  for  they  conveyed  no  interest.  How  for  baron 
and  feme  must  join  in  a  deed  to  pass  their  respective  interests 
in  her  lend.  The  wife  wrote  'I  Sally  Smith,  for  $100  con- 
veyed the  land  to  Asa  Davis,'  with  the  usual  words  and  cnve- 
Dsnts  as  if  she  were  sole ;  her  husband  added  '  I  William 
Smith,  Sec.  for,  and  in  consideration  of,  one  dollar  to  me  paid 
by  Asa  Davis,  &c.  for  myself,  my  heirs,  &k.  qitit  unto  kim, 
the  said  Asa  Davis,  all  my  right  and  title  to  the  above  premis- 
es, against  the  lawful  claims  of  any  persons,  by  or  under  me. 
'  Signed,  Sallt  Shith,  and  Seal. 

'William  Smith,' and  Seal. 
Davis  was  k  bona  fide  purchaser  for  an  adequate  considera- 
tion ;  deed  valid,  though  the  husband  and  wife  used  dtderent 
p.  S36,  fcc.      words  of  conveyance.     If  he  signs,  seals,  and  delivers  a  deed 
si_J^.  ^^  conveyance  with  his   wife,  though  he  is  not  named  in  the 

body  of  the  deed  as  a  grantor,  all  the  interests  of  both  in  the 
premises  passed.     Many  cases,  English  and  American,  cited. 
N«w  Totk.         ^  d^ed  executed  by  her  is  not  bjnding  on  her,  unless  duly 
acknowledged,  and  an  after  acknowledgment  by  her,  does  not 
relate  back  to  the  time  of  the   execution  of  the  deed  of  her 
ConotiB.        land.     By  a  conveyance  of  land  to  them,  they  both  become 
Cairu,  cited     '  seised  of  an  entirety,'  neither  of  them  can  dispose  of  any 
Juiuwn  r       P"'  without  the  assent  of  the  other,  and  on  the  death  of  eith- 
Ctinw,  20       er,  the  whole  goes  to  the  survivor.     The  statute  sess.  9,  ch. 
Johns.  R.  Ml.  12,  s.  6,  same    case  baron    and  feme  seised  of  her  lands,  she 
died  in  1795.     He  continued  possession,  claiming  them  as  his 
own,  built  ou  them,  &C.,  and  in  1600  mortgaged  tbem  as  his 
own.     Held,  he,  after  her  death,  was  a  tenant  at  tufferaace, 
and  his  continuance  in  possession  was  not  advent  to  her  heirs 
the  true   owners.     Her  estate   in   equity,   she   cannot  bind 
l7Jaliikf.R.    herself  by    her  covenant,   or  contract,    hence   a    deed    exe- 
^*^'  cuted   fay    her   and   her    husband    with    covenant   of    war- 

ranty, does  not  estop  her  in  ejeclment  sued  against  her 
JaekwD  V.  ^'^^  ''''  death ;  but  she  may  show  her  interest  in  the  land. 
TiDdcrbev-  No  action  lies  on  (he  contract  of  baron  and  feme,  as  she 
ILm^UdD  C""""'  contract.  Quere,  as  to  her  being  estopped  in  such 
SSI.   '  '  case,  cb.  115,  a.  4^  s.  32,  Colcord  «.  Swann,  and  wife. 
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^  16.  Tbe  court  wiD'not  ^nt  aa  injoDctioD  to  restrain  the].  Ch.  19. 
huusod  firom  preventing  his  wife's  solicitor  and  frieods  from    jlrt.  32. 
ban'ag  tcceis  to  her,  being  very  sick  in  his  house,  to  enable       Con. 
her  lo  execute  a  deed  of  appointment  under  a  power  in  her    ^,^-.,^~,^ 
marriage  settlement,  it  not  being  proved  sbe  had  given  instruc-ijacobb  W. 
tions  for  such  a  deed.     If  her  husband  voluntarily  assign  a  bi- 
fund  in  court  belonging  lo  her,  this  will  not  bar  her  right  by  **' 
survivorship. 


CHAPTER  XX. 

BILLS  AND  NOTES,  ftc. 


^  3.  CM.  1  Nott  and  M'Cord,  103,  like  authority.     No  Art.  3. 
precise  form  of  words  necessary  lo  make  a  bill  or  note.  Con. 

Only  notes  payable  to  order  or  bearer  for  noneg,  are 
negotiable ;  oot  those  for  the  delivery  of  property  by  324 
of  Ann,  or  Act  of  Assembly  of  1798;  so  not  one  for  the 
payment  of  com ;  1  Nott  ft:  M'Cord,  3fiS-256  :  nor  one  for 
paying ^jKT  medium.  1  M'Cord,  ltd. 

Judsh  V.  Harris,  19  Johns,  R.  144.  A  promissory  note 
payable  ' in  bank  note*  current  in  the  etty  of  J^aoTork*  is 
a  negotiable  note. 

^  9.  con.  Whan  done,  note  was  io  be  negotiable.  J^namp-jinemw. 
•if  on  two  Dotea,  count  on  each  note  against  the  maker  in  Haadug^,  i 
favor  of  Uie  pit.  aa  endorsee  of  Jenkins  and  Havens,  the  pay-^*"*  '"'"' 
ees  in  common  form.  They  endorsed  for  the  maker's  accom- 
modation, (deft.)  on  its  being  dishonored  paid  it,  and  took  it 
up.  Jenkins  and  Havens  then  delivered  it  to  Havens  alone 
wiib  the  original  endorsement  on  it.  Held,  1.  that  Havens 
alone  might  sue  the  maker  (the  deft.)  as  endorsee.  2.  That 
the  negotiable  quality  of  the  note  was  not  destroyed  by  ad- 
vancing the  money  and  taking  it  up,  unless  done  with  intent 
to  pay  it.  3.  However,  where  in  such  a  case  its  negotiation 
may  work  a  wrong  to  any  persons,  parties,  such  a  payment  will 
be  deemed  to  extinguish  the  note  and  prevent  its  negotiability 
for  the  purposes  of  justice.  See  2  Greenl.  207,  s.  22.  Ch. 
39,  a.  5,  s.  3.  Ch.  30,  a.  20,  s.  30.  4.  A  note  overdue 
and  dishonored,  may  still  be  negotiated,  but  subject  to  all  the 
equities  between  the  original  parlies.  See  the  case  of  Beck 
V.  Robly,  a.  9.  s.  7.  Callow  v.  Lawrence,  3  M.  6c  S.  95.  Ter- 
ra V.  Birkley,  1  Wils.  465;  17  Mass.  R.  615.  So  subject 
to  equities.  See  a.  18,  1  N.  H-  Rep.  250.  Note  ceases  to 
be  negotiable  once  paid.     And  see  s.  22. 

What  M  a  negotiable  note.     An  instrument  in  writing  thus,  s  Cow*ii,  SM 
'  Aue  to  S.  R.  or  bearer,  $200.26  for  vaUie  received,'  is  a 
good  promissory  note  within  the  statute  of  Aon. 
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I.  Ch.  20.      A  bill  or  note  lo  be  negotiable,  must  be  absolutely  paysbla 

^rt.  3.     in  money   alone,  hence  one  in  writing,  by  which  A  directs  B 

Con.       to  pay  C  or  bearer  $400,  and  take  up  ^'s  note  of  thai  amovnt, 

v,^-v-^^    though  accepted  by  B,  is  not  a  bill  of  exchange.     6  Cowen, 

1O8--I09,  Cook  p.  Satterlee. 
Art.  4,  ^l  eon.  A  note  given  in  Massachusetts,  as  a  premium  note. 

Con.  on  a  policy  of  insurance,  on   a  vessel  engaged  in  the  ^rican 

1  Noit  St         slave  trade,  or  on  any  such   slave    shipped  on  board  of  any 
M'Cord,  174-  ygggg]^  is  void  by  the  act  of  the  legislature  of  Massachusetts. 

2  Nott  &  So  a  note  given  for  money  won  on  a  horse  race,  is  void.     So  if 
M.Cotd.  los-  the  note  be  usurious ;  1  M'Cord,  350. 

^^       -  ^1  con.  There   is  no   diSerence  between  an  endorsement 

J*  '  ■  of  a  note  by  aparty,  and  one  by  his  personalrepresentative.  2. 
2  Jarob  &  W  ^"'^  where  a  note  is  handed  over  for  a  valuable  consideratkn, 
343.  the  endorsement  is  a  form  the  party  has  a  right  to. 

16  MuB.  R.  ^  6.  ^aampiit   on  a  note  by  him,  made  to  Jeflry  and  Rus- 

R*^l'^'~  ^^"'  P^'^"^"  '"  trade.  They  endorsed  it  to  Russell,  one  of 
Sw«n.  ' "  "  them.  On  his  death,  his  executrix  sned  Swan,  the  maker. 
Held,  she  could  so  far  support  the  action  ;  but  barred  by  tbe 
statute  of  limitations,  for  though  attested,  the  attestation  is  so 
confined  by  the  act  to  the  promisee,  (See  ch.  161,  a.  1,  s.  10,) 
as  not  to  aid  the  indorsee,  though  one  of  the  payees. 
IS  Mui.  R.  If  the  payee  endorse  a  negotiable  note  to  A,  he  cannot  mBiai 

IT  Hbm  R.     ^^*^  ^^  action  on  it,  in  the  payee's  name,  without  his  consent. 
94—98.  %  9.  Assumptil  against  the  deft.,  as  endorser  of  a  note  made 

The  President. by  B.  Eaton,  Jr.,  endorsed  to  said  bank.     Held,  the  cashier  of 
^lecian,  sdiI  g  bank  may  endorse  a  note,  ila  property,  for  the  purpose  of  im- 
the°Hu'tronl    powering  a  person  to  demand  payment,  he.,  (but  not  to  transfer 
Baoke.  Barry,  the  property,)  it  beiag  his  business,  £2  o^io,  to  take  the  pre- 
liminary steps  to  a  suit :  2.  Held,  Eaton  could  not  be  a  wimess 
to   prove   usury  in  the  sale  of  it ;    for  his  signing  and  tbe  sale 
were  all,  in  fact,  at- one  time,  made  to  the  broker  in  Eaton's 
business,  at  usurious  interest.     The  deft,  contended,  the  usuiy 
1  Pieb.R.40l.^^^  ^fter  Eaton 'signed.     It  is  enough  the  agent  has  the  note  to 
Art.   7.     make  a  demand,  without  an  endorsement  or  written  power. 
Con.  ^  6  con.  The  acceptance  of  an  order,  drawn  on  an  agent,  in 

1  IffCord,  106.  possession  of  funds  out  of  which  it  is  to  be  paid,  fixes  the  funds 
^  irrevocably,  and  is  a  good  assignment  thereof,  the  funds  do  not 
become  assets,  on' the  death  of  the  drawer;  and  if  the  agent 
himself,  have  a  lein  on  the  funds,  when  tlie  drawer  dies,  the 
1  M'Cori. 408.  agent  may  sell  the  property  and  retain  his  own  debt,  and  pay 
the  order,  and  not  be  liable  as  esecuior  de  son  tort:  and  if  the 
deft,  accept  a  bill,  on  condition  that  certain  goods  of  the  drawer 
shall  be  sold  before  the  bill  become  due,  and  before  it  is  due, 
the  goods  are  attached  by  the  drawer's  creditor  in  the  hands  of 
the  acceptor,  and  before  sold;  he  is  discharged  of  his  accept- 
ance, as  the  law  prevents  the  sale  of  the  goods,  and  prevents 
tbe  condition  being  performed. 
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^  1  con.  A  bona  fide  holder  for  a  valuable  consideraiion  off,  Qg.  20. 
«  cneck  payable  to  bearer,   addressed   to  a  particular   person,     ^rt.  .8 
may  recover  in  an  action  against  the  drawer,  for  money  had  and         Con 
received  ;  and  1  Rand.  R.  12.  3  Pick.  R.  18,  Ellis  v.  Wheeler.     ,„,-v-*^ 

^  1  con.  If  the  demand  made  on  the  maker  of  a  promissory  ^j^^.  g_ 
note  be  such  as  he  is  bound  by,  the  endorser  cannot  abject  that  Qqh_  ' 
it  was  not  made  according  to  legal  forms:  2.  Notice  to  the 
endorser  of  non  payment  by  the  maker,  is  sufficient,  if  put  into 
the  p03l-of!ice  at  any  lime  during  the  day,  succeeding  the  day 
the  same  is  payable.  17  Mass.  R.  449—454,  Whitwell  &  at.  r. 
Johnson,  Jr. 

§  9.  Banktaage  admJtted.by  which,  payment  of  a  promissory  Art.  10. 
note  is  to  be  demanded  xhefovrth  day,  at  the  banks  in  the  district,     Con- 
after  the  time  limited  for  the  payment  of  it,  in  order  to  charge  ^_^"i"  ^^' 
the  endorser.     This  usage  is  admitted  to  be  proved,  in  order  to  pu,  in  etror  v. 
ascertain  the  understanding  of  the  parties,  with  respect  lo  theirthe  B»nk  of 
contracts, made  with  reference  to  it;  the  declaration  against  the *'"'""''''■ 
endorser,  in  such  case,  must  lay  the  demand  on  the  fourth  day, 
not  on  the  third. 

Like  usage  of  the  fourth  day,  allowed  not  necessary  per-u  whex  4Si 
aooal  knowledge  of  it  be  brought  home  to  the  endorser ;  no  pre — ui,  Hiris 
cise  form  of  notice  to  him,  is  necessaiy  ;  not  necessary  in  it  'o^'J^^^'' 
state  who  is  the  holder,  nor  that  the  note  was  demanded  at  the 
bank  where  payable,  though  this  fact  must  be  proved  at  the  trial ; 
nor  will  a  mistake  of  the  date  of  the  note  in  the  notice,  vitiate  it, 
if  enough  be  stated  in  it  to  give  the  endorser  sufficient  knowledge 
of  the  particular  note  dishonored     A  rule  of  court,   dispensing 
witii  proof  of  execution  of  the  note  may  be  valid,  unless  the 
party  annex  to  his  plea,  an  affidavit  that  the  note  was  not  exe- 
cuted by  him. 

§  6  Con.  Action  against  the  endorser  of  a  promissory  note,  j  j^  ^  ^ 
Held,  if  the  maker  die,  the  holder  still  is  bound  to  due  diligence  M'Cord,  4S8 
to  get  payment  from  his  representatives,  and  to  search  the  proper — **"■ 
offices  of  the  district,  to  Gnd  who  they  are,  and  if  not  lo  be  found, 
then  a  demand  is  lo  be  made  at  the  usual  residence  of  the 
maker  when  be  died  ;  and  this  Is  sufGcieni,  with  timely  notice 
of  failure  lo  the  endorser.  By  usage,  the  demand  niusl  be  on 
the  last  day  of  grace  ;  protest  may  be  the  same  day,  and  on 
this  day,  the  maker  may  be  sued ;  but  1  Nott  8t  M'Cord  j 
no  demand  is  necessary  where  the  note  is  void,  as  a  gaming 
note,  &c;;  and  do.  251-357 ;  nor  if  the  drawer  of  a  bill  of 
exchange  inform  the  payee,  the  funds  are  withdrawn  from  the 
drawee:  same  doctrine  as  to  inland  bills  and  checks  on  banks. 
So  if  the  drawer  forbid  the  payment,  and  inform  tlie  payee 
(hereof.  See  further  cases  as  to  demand  and  notice,  2  Nott  k. 
M'Cord,  433,  &c. ;  1  Nott  fit  M'Cord,  1 16-120-166  ;  2  Nott 
fcirCord,  283to291  J  lM'Cord,339;  4  Rand.  164. 
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1.  Ch.  30.  3  Graenl.  207-21^;  Mead  v.  Small;  supports  s.  9;  tluf 
jSrt.  10.     tenth  atticle  as  to  noiice. 

Con.  %  9.  Ifthe  maker,  after  making  the  note,  move  into  another 

v^^^,.-!,^  state  or  jurisdiction,  it  is  sufficieal  lo  present  the  note  at  his  for- 
sWbMi.  MS  mer  place  of  residence.  The  removal  in  this  case,  was  from 
—^2-  the  district  of  Columbia  into  Maryland,  ahout  nine  miles:    the  ~ 

main  stress  was  laid  on  the  chBng,e  orjurisdiction. 
3N.  H.  Bep.       ^13.  The   holder  of  a   promissory  note,  cannot  recover  of 
EmerBOTi,        '^^  endorser,  though  negotiated  long  after  due,  unless  be  proves 

some  demand  on  the  maker,  and  noiice  to  the  endorser. 
iPict.  R.  401  §  17  COB.  Poat-office  noiice.  Held,  if  the  endorser  live  in 
—413, Sheds. another  town,  it  is  sufficient  to  put  notice  into  the  post-office, 
though  never  received :  2.  If  he  do  not  live  in  a  post  totvn,  it 
is,  perkapi,  sufficient  to  send  the  notice  lo  the  nearest  post  town : 
3.  He  may  bo  sued  the  same  day  the  note  becomes  due ;  but 
after  notice  is  put  into  the  post-office,  though  the  writ  be  served 
before  the  notice  can  bo  received  by  the  course  of  the  mail. 
Numerous  cases  cited  by  the  court  and  counsel. 

^  21  con.  Going  with  a  promissory  note,  to  demand  payment 

to  the  place  of  business  of  the  makers,  in  business  hours,  and 

I  p^  g^  4jg  finding  it  shut,  is  using  due  diligence.     The  contents  of  written 

— 1)4—3  dc.    notice  given  to  an  endorser  of  a  promissory  note,  may  be  proved 

iS^—isa.        by  parol,  and  without  giving  notice  to  produce  the  writing.    la 

computing  time,  Sunday  is  not  to  be  reckoned.     Neither  the 

4  lUnd.  184—  l>ol'Jfif  or  notary  is  bound  to  know  where  the  endorser  resides. 

177.  If  a  bill  be  returned  protested,  and  the  drawer,  on  demand  of 

payment,  promises  to  pay  it,  he  is  held,  and  cannot  object  want 

of  notice  of  the  protest ;  3  East,  469  ;    see  s.  55,  waiver  of 

notice  ;  13  East,  28  ;  13  East,  417  ;  2  Camp.  188-474. 

4  Ruid.  6W—     A  bill  is  presented  to  the  drawee,  and  not  accepted  or  paid 

ses.  by  hiifl,  notice  need  not  be  given  lo  the  endorser,  if  the  bill  be 

drawn  and  endorsed  for  the  drawer's  accommodation,  with  the 

endorser's  knowledge ;    and  no  expectation  the  drawer  would 

pay  die  bill.     See  art.  20,  a.  49  ;  s.  58,  art.  10;  Selw.  N.  P. 

324;  15  East,  216;  4  Taunt.  731;  3  Greenl.  147-156;    11 

Wheat.  171-184;  5  Cowen,   303-309,  Mead  v.  Engs ;  what 

is  due  notice  by  mail,  from  endorser  to  endorser,  to  the  maker 

of  a  bill. 

^  23  eon.  Aitumftii,  endorsees  against  the  endorser  of  a 
4  Kck.  S25—  promissory  note.  The  pit.,  who  lived  in  New  York,  observed, 
when  he  received  the  note  to  the  deft.,  who  lived  elsewhere, 
tliat  be  had  no  conSdence  in  the  other  panics  to  the  note,  and 
did  not  know  them,  and  should  look  wholly  to  the  deft. ;  and 
he  replied,  he  should  be  in  New  York  when  the  note  became 
due,  and  would  take  it  up,  if  not  paid  by  any  other  party  te  it. 
Held,  the  deft,  waived  his  rieht  of  notice  of  the  di^ooor  of  the 
note,  and  that  an  attempt  oo  Uie  pit's  part,  to  give  such  notice, 
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did  not  aSect  ihe  question  ;  nnd  3  Gri-«nl.  233,  HUl  v.  Merrill ;  I.  Ch.  20. 
1  N.  H.  Rep.  143-144  ;  days  by  past  computed.  jirt.  10. 

$  55.  con.     And  lo  consider  bira  as  waiving  notice,  he  must    Con. 
know  the  circumstances  and  facts,  also  the  legal  efibcis,  as  his    ^^^^^/-^^ 
legal  dischai^e,  &c.      13  Wheat    183-193  ;  4  Dall.    109 ;  4 
Taunt.  93;  2  D.  Ef  £.  713  ;  SUrliie's  Evid.  272. 

And  5  Pick.  43&-447—Th union  Bank  v.  Richardson  &  Lord 
AtsumptU  on  a  prom,  note  made  by  Gushing  &£  Appleton  of  Sa- 
lem to  the  darts,  of  Boston,  dated  Aug.  16,  1624,  for  $2000, 
payable  in  60  dtiys  and  grace,  at  Taunton  Bank,  endorsed  by 
the  defta.,  and  discounted  at  said  bank— declaration  alleged  due 
notice  to  the  deAs.  of  nonpayment  of  the  note — and  a  count  for 
■noaey  had  and  received — Held,  1.  The  testimony  of  (he 
cashier  that  a  letter  was  received  by  him  or  a  director,  and  that 
each  of  them  had  searched  for  it,  and  that  it  was  probably  lost 
when  a  fire  happened  at  the  bank,  is  not  sufficient,  without  the 
affidavit  of  the  director  also,  to  let  in  parol  evidence  of  the 
contents  of  the  letter ;  lor  the  testimony  the  director  had  search- 
ed iabut  bearsay.  2.  But  if  the  cashier  had,  also,  testified  the 
letter  was  kept  on  the  files  of  the  bank,  it  seems  this  had  been 
sufficient.  3.  Presumptive  evidence  of  the  loss  of  a  paper  is 
sufficient  to  let  in  parol  evidence  of  the  contents.  4.  In  an  ac- 
tion against  the  endorser  of  a  note ;  proof  of  a  waiver  of  no- 
Itce  will  support  the  allegation  of  actual  notice.  5.  Where  the 
endorser  oi  a  note  applied  to  a  bank  to  have  it  discounted,  and 
promised  to  attend  (O  the  renewal  of  it,  and  to  take  care  of  it, 
.  and  directed  notice  to  the  maker  be  sent  to  his  care,  and  such 
notice  was  sent  accordingly.  Held,  this  was  a  waiver  of  a  regu- 
lar demand  end  notice ;  at  least,  firom  it  a  jury  might  infer  a 
waiver. 

fj  Gl.  Due  naiiee  thovgk  teveral  datft  past,  &u;.     As  where 
A's  traveller,  a  tradesman,  received,  in  business,  a  prom,   note, 
be  delivered  to  his  master,  not  endorsed  by  said  agent.     The 
note  was  dishonored  and  returned  to  A.     He  not  knowing  the 
next  preceding  endorser,  wrote  to  his  said  agent,  then  absent,  to  iBirn.bCren 
ii>qiiire   respecting  it.      Held,  no   laches  in  A,  though   several  246-Z4T,  Bild- 
days  elapsed  before  he  received  en  answer,  and  gave  notice  to  "'Jy",j'^^J*^ 
the  next  party,  as  A  used  due  diligence  in  ascertaining  his  address,  t^  motber. 

^  62.  The  deft.,  payee  of  s  negotiable  promissory  note,  en- 
dorsed h  thus—'  for  value  received,  I  sell,  assign,  and  guaranty 
the  payment  of  the  within  note  to  J,  A.  or  bearer.'  Held  an 
absolute  engagement,  that  the  maker  should  pay  the  note  when 
due,  or  that  the  deft,  would  pay  it  himself ;  hence  the  pit.  was 
not  bound  to  prove  a  demand  of  payment,  and  notice  of  noa-„Q^J^J^^^' 
fMyment,  as  in  common  cases.  B.  ses. 

^  63.  When  a  bill  is  drawn  payable  at  siglit,  or  so  many 
days  after  sight,  there  is  no  fixed  rule  for  its  presentment,  but 

VOL.  IX.  9 
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1 .  Ch.  20  the  holder  must  use  due  diligence  to  put  tbe  bill  into  circtilati(Rt. 
^rt.  10.     Robinson  v.  Ames,  30  Johns  R.  146-— due  notice  or  not,  163- 

Con.         175-372.      18  do.  230-327-432. 
^,^s„-^        ^  64.  Liability  of  a  bank  receiving  noie»  to  eoBed,  to  give 
notice.,  Ecc.    Wiien  a  note  is  endorsed  and  delivered  to  a  bank  to 
collect,  it  impliedly  by  promises,  if  it  be  not  paid,  to  give  dne  no- 
tice to  all  the  endorsers,  and  if  the  bank  fail  so  to  do,  the  holder 
'  has  assumpsit  against  it  for  the  non-feasance  ;  the  deposit  of  the 
Smedeie.        note,  and  the  probable  profits  to  arise  from  the  money  remaining 
MJ^L^H*'" '"  '''^  ^^"^  ^^^"  P""'''  ^*'"S  "  beneficial  act,  and  affording  a 
872;  do.sn.  ff^^  consideration  to  support  such  promise.     See  below. 

^  65.  Tbe  law  (in  Kentucky,)  requires  no  greater  diligence 
2iJtteUis.     in  giving  notice  of  the  dishonor  of  a  bill,  from  the  person  to 
whom  transmitted  for  collection  at  the  place  of  payment  than  it 
requires  from  the  endorser  or  holder. 
8m3«f^  "■      ^  66.  Error    from    the    Supreme    Court   to   the    Court   of 
Cawta'eei-    Errors — Judgment  affirmed — and  added,  the  endorsement  and 
686.    8ama     delivery  of  a  prom,  note  to  a  bank,  or  its  request,  is  a  sufficient 
'"■"'"^  **  consideration  for  an  undertaking,  on  the  part  of  the  bank,  to 
charge  the  endorser  by  a  regular  notice  of  non-payment,  and 
if  it  neglect  so  to  do,  the  owner  or  holder  so  promised,  may 
have  an  action  against  it,  and  recover  damages  for  the  neglect— 
the  receipt  of  the  note  and  neglect,  is  mismanagement.    2.  An 
objection  not  made  in  the  Supreme  Court  cannot  be  made  in  the 
Court  of  Errors.     3.  A  corporation  may  make  any  contract, 
to  do  an  act,  at  any  place,  if  such  contract  be  ^thin  the  scope 
of  its  general  powers.     4.  What  is  a  reasonable  time  within 
which  a  note  payable  on  demand,  should  be  presented  for  pay- 
ment, in  order  to  charge  the  endorser,  depends  on  the  facts  of 
the  case,  to  be  proved  at  tlie  trial — note  had  been  due  6  months 
when  delivered  to  the  bank.   Cited  for  the  bank  ;  8  Johns.  129 
474;  7  Cran.  217;  Chit,  on  bills,  350;  said  there  was  no 
sufficient    consideration,  and  cited  4  Johns.  R.  84 ;   I  Cain.  R. 
347  ;  Doug.  730  ;  5  Johns.  430  ;  1  D.  &  E.  151.    Against  the 
bank  ;    2  Cowen  R.  31,  as  to  objections — as  to  consideration, 
1  Com.  on  Cont.    16-17;  Cro.  El.  218  and  63;  70-150; 
Dyer,  272  ;  2  Ld.  Raym.  909,  Coggs «.  Bernard ;  Stra.  101 1  ; 
2Burr.    1159:  Com.  D.  Pleader,  87;    1  Vent.  119;    Hard. 
222 ;  Bui.  N.  P.  321  ;  Barn.   452  ;  3  Taunt.  415  ;  Com.  D. 
Action  on  Assumpsit,  B.  1-2.  s.  11.   5D.  and  E.  143-148. 
Art.  14.  ^  \  con.  A  note  payable  to  A  or  order,  cannot  be  sued  in  the 

Con.  name  of  an  endorsee,  unless  negotiated  by  the  same,  A  meant  to 

4W^l44B'Foa-  ^^  the  payee :  2.  Where  no  particular  person  of  that  name  was 
tarv.ShiRack.  intended, to  be  the  payee,  or  had  any  interest  in  the  note,  the 
■(■I-  name  of  tbepayeei5tobeviewedas^{t(uiu«;  3.  Insuchcases, 

where  money  passed  between  the  parties  to  the  action,  a  re- 
covery may  he  had  on  the  money  counts :  4.  And  when  it  did 
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not  pass  between  ihem  a  recovery  can  be  bad  on  a  count,  alleg-  I.  Ch.  30. 
inK  the  note  to  be  payable  to  bearer.  Many  cases  cited  ;  and  Art.  16. 
1  N.  H.  Rep.  2S6-3S9,  as  to  b[aak  endorsements,  Uc.  Con. 

^  4.  A.  D.  1829.  Mr  Angel  slates  damages  further,  to  be  ^^■-^.-^v' 
thus  :  '  the  rule  for  instance,  in  New  York,  hat  been,  that  the 
holder  of  a  bill  drawn  there,  at  a  place  out  of  ihe  United 
Slates,  protested  for  non  Bcceptance  or  non  payment,  is  entitled 
to  recover  of  the  drawer  or  the  endorser,  the  amount  of  the  bill 
at  the  rate  of  exchange,  or  the  place  on  which  the  bill'was  drawn, 
al  the  time  of  notice  given  to  the  party,  to  be  charged,  and  twenty 
per  cent,  damages  on  the  amount  of  the  bill,  atthe  rate  of  exchange ; 
the  expenses  of  protest,  and  interest  on  the  aggregate  amount  of 
the  bill  and  damages  from  the  time  of  notice  given.'  The  for- 
mer construction,  uc., speak ingof  foreign  bilU,  refers  for  the  pre- 
sent construction  to  Graves  o.  Dash,  in  error;  12  Johns,  R.  17, 
which  is  thus  :  the  holder  of  a  bill  of  exchange,  drawn  in  New 
York,  on  England,  returned  protested  for  non  payment,  is  en- 
titled (o  recover  of  the  drawer  or  endorser  here,  the  contents  of 
ihe  bill,  at  Ihe  rate  of  exchange,  or  the  price  of  bills  on  England 
at  the  time  of  the  notice  of  the  dishonor  of  the  bill,  with  twenty 
per  cent,  damages,  and  interest:  the  rate  of  twenty  per  cent,  is 
also  the  rule  in  Missouri,  Alabama,  Louisiana,  Illinois,  Connec- 
ticut, and  Delaware,  on  bills  payaljle  out  of  the  United  Stales. 
In  Pennsylvania,  twenty  per  cent,  on  a  bill  payable  in  Europe; 
in  Madeira,  Spanish  Maine,  or  Mexico,  Gtieen  per  cent.;  Jo 
any  other  place  out  of  the  United  States,  Iwentyfive  per  cent, 
interest  on  the  amount  of  the  bill,  damages  and  charges  of  pro- 
test, from  the  time  ofnotiee  ;  in  all  these  cases,  the  amount  of 
the  bill  and  damages  is  ascertained  by  the  bill  of  exchange,  or 
the  value  of  the  currency  mentioned  in  tlie  bill  at  the  time  of 
aotice. 

In  Mai7laDd,  on  a  bill  payable  out  of  the  United  States,  the 
value  of  the  bill  is  recoverable  at  the  rate  of  exchange ;  6fteen 
per  cent,  on  the  value,  damages,  costs,  and  protest,  and  interest 
on  the  value  of  the  principal  sum  in  the  bill,  from  the  lime  of  the 
protest. 

In  Ohio,  Indiana,  and  S.  Carolina,  damages  fifteen  per  cent. 

^  4.  A  note  is  endorsed  to  a  persoti  absent,  and  sued  before  Art.  18. 
be  rettiros,  he  assents  to  the  action  after  his  return,  this  sustains      Con. 
it;  S.Greenl.  73, s.  75,  see  Bowman  v.  Wood,  a.  31,  s.  95.  a. 
21,  s.  19-49,  a.  10,  s.  49  ;  3  Cranch.  208  ;  11  Johns.  R.  52. 

^  2  con.  As  to  negotiable  orders,  where  a  note  given  for  tlie  Art.  19. 
balance  of  an  account  does  not  discharge  it.  Con. 

^  33  con.    If  A  subscribe  a  promissory  note,  and  add  to  his  Art.  20. 
ngnature  the  words  '  agent  for  B,'  A  is  irat  liable  on  his  own     Con. 
promise,  if  authorised,  &g.  :    if  not,  he  is  liable  in  a  special  M  Mm.  R. 
action,  od  the  case  suting  the  facts.  *^' 
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I.  Ch.  20.      §  36  «"!■  When  a  note  has  been  once  paid,  it  ceases  to  be 

Art.  20.  negotiable,  and  the  endorser  is  a  witness  to  prove  payment,  &c., 

Con.       before  endorsement,  this  the  endorsee  knew,  cited  Chitiy  on 

^-^^..^    Bills,  253 ;  Blake  v.  Sewall,  a.  3,  s  22,  a.  3,  s.  9,  a.  20,  s.  60. 

2N.  H.Ren.  212. 

§  45  eon.  Promissory  note  payable  on  demand,  is  due  present- 
Sice  0,  Cun-    ]y;  and  to  charge  the  endorser,  payment  must  be  demanded  of  the 
I'c^'en  3W  "'"''^''t  ^"^  notice  of  non  payment  must  be  given  to  the  endors- 
-4it.     '        er,  within  reasonable  time  after  the  dale :   2.  What  is  such, 
when  the  facts  are  ascertained,  13  a  question  of  law  tlie  court 
decides  :  3.  Five  months'  delay  is  too  long  when  all  the  parties 
reside  in  the  same  city.     Numerous  cases  cited,  near  all  found 
in  this  chapter,  added  the  common  doctrine,  that  if  the  endorser 
makes  im  offer  to  pay,  Su:.,  it  has  no  effect,  unless  the  pit.  sliows 
'■    affirmatively,  he  made  it,   knowing  all  the  circumstances  of  the 
case,  as  to  reasonable  time,  £ic. ;  also  ch.  50,  s.  16,  and  cases 
there  cited,  and  4  Barn.  &  Cres.  330. 
SN.H.Rep.        ^50.  ^Mt»n;uit  on  a  note  conditionally  made  void;  as  where 
U^tJ'*'  ,      A  made  a  note  payable  to  B  or  order,  at  a  future  day,  and. 

Moody  v.Lca-         ,  ,  '^  ''  '  .  j      -         j    l       * 

veil.  under  the  note,   an  agreement  was  written  and   signed  by  A 

and  B,  that  A  should  do  certain  acts  by  a  certain  day,  which 
acts  being  done,  B  to  relinquish  all  claims  on  tlie  notes,  and  the 
note  and  agreement  were  lodged  in  C's  hands,  who  was  to  de- 
Tiver  the  note  to  B,  if  A  failed  to  perform  by  the  term  stipu- 
lated, and  A  failing,  C  separated  the  note  from  the  agreement, 
and  delivered  it  to  B,  who  endorsed  it  to  D ;  D  as  endorsee, 
recovered  against  A.     A  note  given  for  a  breach  of  covenant, 

p.  219.  pays  for  it,  tic.    Note  once  paid,  ceases  to  be  negotiable,  and 

the  endorser  is  a  witness  to  prove  pari  payment  before  the  note 
was  negotiated.  See  a.  3,  s.  0,  a.  20,  s.  36.  This  case  shows, 
1.  That  a  contract  may  be  made  and  signed,  and  below, 
a  condition  may  be  annexed  and  signed,  all  one  contract 
conditional;  but  if  the  contractor  do  not  perform  the  con- 
dition, and  thereby  the  first  part,  the  contract,  becomes  abso- 
lute, the  second  part,  the  condition,  may  be  taken  off,  and  leave 
the  first  part  valid  by  itself.  2.  That  a  note,  or  aoy  other  ne- 
gotiable  contract,  once  fairly  paid  or  satisfied,  ceases  lo  he 
negotiable,  then,  3.  it  becomes  like  other  contnicts,  and  any 
endorser  on  it  becomes  a  witness. 
Abt.  21.  ^  5  con.  If  a  note  be  on  condition,  the  condition  and  whole 
Con.       contract  must  be  stated  in  the  declaration,  that  the  deft,  may 

*  ^^'^-  '•'®^'  know  to  what  he  is  to  answer ;  and  when  the  condition  is  not 
so  stated,  throws  a  fatal  variance  between  the  declaration  and 
evidence.  See  the  next  preceding  case.  It  appears  to  me 
the  condition,  not  perfonned,  in  such  case  ought  not  to  be  taken 
off,  but  remain,  and  the  whole  contract  declared  on,  stating  the 
non  performance  of  the  condition. 
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^  43  am.  A  pait^  who  has  put  his  name  to  a  negotiable  se-  I.  Ch.  30. 
conrj',  is  not  a  competent  witness  to  prove  that  at  the  time  he     ^ri.  31. 

Sve  it  currency,  it  was  void.     Tliis  was  acquiescing  in  Jor-        Con. 
n  and  Lasbrook ;  for  this  and  other  reasons  we  may  consider     >,^pv-^ 
it  dotifatful  law,  at  least.     1  N.  H.  Rep.  60,  Houghton  v.  Page. 

^  S3  con.  A  merchant  in  New  York,  sold  goods  there,  and  s  Pick.  12-14, 
received  the  purchaser's  n^otiafi/e  note  in  full,  for  the  goods  ^'"'^'"^  "■ 
held  in  Massachusetts,  no  payment  of  the  account,  because  so,)^'''^'' 
is  the  kw  in  New  York  :  the  court  must  have  understood  there 
was  no  actuBl  agreement  to  take  the  note  in  full  discbarge  of 
die  account,  for  if  so  agreed  it  was  paymeat,  as  any  account  or 
umple  contract  may  be  paid  and   discharged  by  actual  agree- 
ment of  the  parties,  founded  on  a  good  consideration,  and  the 
notice  is  this — expressed  to  be  tor  value  received. 

^  67.  The  endorsee  of  a  negouable  note  sued  the  maker.     Its  Pick.  223. 
was  fraudulently  endorsed  by  the  payee  after  it  was  dishonored. 
Under  the  general  issue,  the  deft,  was  allowed  to   prove,   the 
payee  gave  notes  10  him,  ihe  maker,  before  the  endorsement, 
which  notes,  given  by  the  payee  to  the  maker,  were  for  monies 
received  on  the  note   made  by  him :  2.   And  nearly   the   same  p-  Sl^i  ^■ 
principle,  as  in   an  action  by  the  endorsee  against  the   maker  goJJJhBlte. 
of  such  note,  endorsed  when  over  due,  the  deft,  may  show  in 
defence,  a  negotiable  note  made  to  him  by  Ihe  payee,  on  prov- 
ing it  was  intended  as  evidence  of  a  payment  of  the  note  in 
suit:  3.  So  be  oiay  file  in  a  set-off  of  such  a  nnle  made  to  liim  hy 
the  payee  before  be  had  notice,  ihe  note  in  suit  was  assigned  : 
4.  But  if  be  do  not  6le  such  note  in  sei-off,  nor  prove  that  it 
was  given  as  evidence  of  payment,  he  cannot  use  it  in  his  de- 
fence :  5.  It  is  no  ol^ection  to  such  set-off,  that  the  Aeh.  has 
sued  the  note  filed.     When  a  note  is  expressed  for  value  re-  id.  p.  tsi. 
caved,  it  may  be  proved   tliere  was  no  consideration  as  be- 
tween the  parties. 


CHAPTER  XXI. 

BILLS  OF  LADING. 


^  2.  eon.  The  vendor's  right  in  casesof  insolvency,  to  slop  a^t,  I. 
goods  for  the  non  payment  ofthe  purchase  money,  is  confined    Con. 
to  cases  where  the  goods  are  still  tn  transitu  to  the  vendee. 
2  Mason,  336 — ^340,  Conyer  6c  at.  t>.  Eonis  and  others,  ad- 
ministrators. 

^  6.  The  property  in  goods  in  a  bill  of  lading  passes  byCh»ndieri|. 
the  assignment  of  ii,  frond ^e,  for  a  fair  consideration,  and  J^'^^'n' ^ 
vests  Ihe  legal  interest  in  the  assignee,  though  assigned  imme- 
diately after  the  arrival  of  (he  vessel  in  port .  3.  The  ship- 
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[.  Ch.  31.  owner  having  no  lien  for  freight,  afier  the  bill  was  n>  assigned. 
Art.  1.     sold  the  goods  at  auction  to  pay  tUe  freight.     Held,  his  sale 
Con.       was  a  conversion,  and  he  was  liable  in  trover  at  the  suit  of 
v^^v-i^    the  assignee  of  the  bill  of  lading. 

Vht.  3.  ^  "^^  '^'"■'  To  the  same   point,  slopping  goods  in  irajuitut 

Con.  anti  2  Piik.  206—214,  Parks  v.  Hall. 

Select  items  from  ilie  Com.  Code  of  France,  art.  281  pre- 
scribes what  it  must  contain,  minutely  and  clearly  :  art.  283 
directs  four  originals  at  least ;  one  for  the  shipper,  one  for  the 
consignee,  one  for  llie  master,  and  one  for  ihe  owner  of  the 
vessel — :rU  lo  be  signed  by  the  shipper  and  master  in  tweoty- 
four  hours  after  the  delivery  of  the  goods  on  hoard.  In  the 
same  lime  ihe  shipper  must  furnish  the  master  with  the  cus- 
tom house  cerli6catRs  for  the  goods  shipped.  By  art.  383 
this  bill,  so  formed,  is  legal  evidence  between  all  the  '  parties 
interested  in   the  shipment,  and  between  ihem  and  the  in- 


CHAPTER  XXU. 

BY-LAWS  AND  CORPORATIONS. 


Art.  I.  §  10.  con.   The  power  to   make   by-laws  is  incident  to   the 

*Con.  whole  body  of  every  corporation,  and  therefore  if  a  charter 

4Bara.  &  pyg  a  select  body  a  power  to  make  them  touching  certain 
"*■  matters  therein  specified,  that  does  not  take  away  from  the 

body  at  large  their  incidental  power  to  make  by-laws,  touch- 
ing other  matters  not  specified  in  (he  charier. 

S  Cowen,  486.  The  elections,  ^c.  in  corporations.  Case  of  Holmes  and 
ten  others.  Motion  to  establish  the  election  of  Zebedee  Ring 
and  twentyfour  others,  who,  as  the  mover  claimed,  had  been 
chosen  directors  of  the  Tradesmen  Insurance  Company,  in 
the  city  of  New  York,  on  affidavits,  &£C.  :  was  incorporated 
March  14,  1825.  Points  decided  or  admitted,  1.  Notice  of 
a  motion  under  ihe  act  to  facilitate  proceedings  against  incor- 
porated companies,  inc.  Sess.  48.  ch.  325.  s.  9.  which  draws 
in  question  the  election  of  directors  of  a  company,  is  snfticient, 
if  served  on  the  directors  whose  election  is  questioned  :  need 
not  be  on  those  whose  seats  are  not  questioned  :  2.  Nor  need 
notice  be  given  to  persons  whose  right  to  vote  is  in  question: 
3.  The  proceedings  are  in  the  first  instance  the  same  as  upon 
an  ordinary  no n -enumerated  motion,  and  counter  affidavits 
need  not  be  served  :  4.  One  in  whose  name  slock  stands  on 
the  books  of  such  conqpany,  a*  tnutee,  cannot  vote  on  siicb 
stock ;  the  vote  belongs  to  the  cettui  qae  trust :  5.  A  com- 
pany cannot  hold  its  own  stock,  so  as  to  give  its  directors,  qr 
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trustees,  a  right  to  vote  upon  it ;  6.  But  it  may  take  its  own  I.  Ch.  22. 
stock  in  pledge  or  as  security  for  a  debt  due  to  it,  nbere  this  is     ^rt.  1. 
necessary  :   7.   Form  of  a  rule  for  setting  aside  an  election  of        Con. 
directors,  and  ordering  a  now  election  pursuant  to  the  statute    «^rv-x^ 
sess.  48.  ch.  335.  s.  9. 

The  deft,  cannot  sboiv-  the  corporation  has  forfeited  its  Veraon  Bcii- 
r^bts  by  misuser  or  noDuser :  the  forfeiture  can  be  taken  ad-S^'J|^^^'^°f^^ 
vantage  of  only  in  the  people's  suit.  The  trustees  ffe/uc(o,  tee  iheraof.  r. 
as  in  other  corporations,  though  irregularly  elected,  yet  are  in  ^'"l^f,^"''' 
eo/ore  officii,  and  their  proceedings  are  vnlid  till  they  are  oust-*"' 
ed  by  judgment  at  the  suit  of  the  people. 

Held,  a  foreign  corporation  may  sue  in  the  supreme  court NairJerwy 
of  New  York,  and  if,  after  action  commenced,  the  act  of  in-P"^"'™'. 
corporation  is  repealed,  and  us  property  vested   in  trustees,  47. 
wlw  are  authorised  to  sue  and   be  substituted  for  the  corfKira- 
lion  for  suits  brought,  on  motion,  the  trustees  may  be  admitted 
parlies  to  the  suit  instead    of  the   corporation.     The  statute 
which  repealed  the  charter  of  the  bnnk  vested   its  property  in 
three  trustees.      See   4  Johns.   Ch.   R.  370,  372  ;  8  Wheat. 
464 — 495,  Society,  &c.  w.  New  Haven ;  4  Cowen,  529 — 
530. 

In  Massachusetts  general  bank  act  of  February  38,  1829, 
there  is  a  proper  clause  (new)  authorising  the  banks  *  to  bar- 
gain, sell,  and  dispose  of  their  real  estate. 

Statute  in  Pennsylvania  granted  writs  of  attachment  against  15  Serg.  It  B. 
foreign  'pertont,'  and  the  question  was,  whether  a  foreign  at-^''^' 
tacbment  lay  against  a  corporation  created  by  a  statute  of  a 
sister  Slate,  as  Massachusetts,  Sec.  The  pit.  issued  a  foreign 
attachment  against  the  Commercial  Insurance  Company  of 
Boston  and  attached  property  of  it  in  the  hands  of  A  and  B, 
as  garnishees :  motion  to  dissolve  the  attachment,  because 
issued  against  a  foreign  corporation.  It  seems  to  have  been 
held  by  a  majority  of  the  court  that  the  attachment  was  valid. 
Duncan,  J.  dissented.  He  thought  '  persons,'  in  the  act, 
meant  natural  persons,  and  cited  16  Johns.  6.  In  several 
books  a  corporation  is  considered  a  moral  person.  In  this 
case,  as  in  scores  of  others,  Pennsylvania  calls  Massachusetts, 
for  instance,  a  tisler  Stale,  yet  views  her  as  a  foreign  Slate. 
It  seems  hardly  consistent  that  two  titter  States  should  be 
foreign  to  each  other.  It  seems  we  have,  in  some  measure, 
to  learn  the  true  relation  of  our  States  to  each  other  and  to 
the  Union.  It  seems  strange  that  litier  Slates  should  be  alitn 
to  each  other. 

^  32.  con.  It  may  be  observed  in  this  case  there  was  no 
plea  in  abatement,  that  some  of  the  subscribers,  so  promisors, 
were  not  joined  in  the  action  ;  nor  wis  it  noticed  by  court  or 
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I.  Ch.  33.  counsel  lliat  (he  pit.  as  one  of  the  lubtcribert,  wbb  oae  of  tie 
Jirt,  1.     pTomisort,  so  one  partner  suing  the  resr,  Sic.     See  ch.  52.  a. 
Con.       1-  s.  5,  this   last   circuni stance   defeated   the   pit's,    action, 
s^-s^-^./    1  Barn.  in.  Cres.  74.     3  Greenl.  187  :  nase  of  a  joint  fund,  Sec. 
30  Jotini.  R.         Subscription  on  condition  valid.     The  deft.,  widi  others,  in 
l^'^^p'^ji^"'**  writing,  engaged  to  pay  the  several  sums  they  subscribed  to 
the  pits.,  a  cominilicft,  appointed  by  the  members  of  a  church 
to  obtain  subjcriptioos,  and  contract  to  repair  it.      In  ihc  writ- 
ing was  a  provito,  to  be  void  if  a  snfficient  sum  was  not  raised 
to  repair  it:  the  committee  r^n traded   with  A  to  repair  the 
church,  who  took  the  subscription,  about  half  the  sum,  in  pay- 
ment, and  agreed   lo  raise  the  residue  by  a  sale  of  the  pews, 
he  was  authorised  to  do  so.     Held,  the  deft,  was  bound  to 
pay  his  subscription.      See  ch.  143.   a.    5.   s.   37.  Vol.  5  ;  5 
Pick.  506—509. 

^  34.  If  one  subscribe  a  share  in   a  corporation  be  is  not 
bound,  unless  die  corporation  be  held    lo  allow  his    share. 
Collin's  case  above:  ndditional  authorities,  11  Mass.  K.  IIS; 
14  Id.  172  i  2  Pick.  R.  579 ;  2  N.  H.  Rep.  335.    . 
4R>nd.  1S6-        ^  47.  con.   Hvid,  1.  Where  a  bank  note  is  cut  in  two  and 
i88,F»mor'«  ^^g  half  Sent  by  mail  and  lost,  the  holder  of  the  remainine 
Bulk  of  Vir-    ,     ,,  ,  .   ,  '  ,'  ,    ,  r    1 

ginii  v.  Rejr-  halt  has  a  right  to  recover  ihe  amount  ol  the  note  ot  ihe 
noMi.  bank,  proving  ownership  and  giving  good  security  to  indemni- 

fy the  bank ;  but  if  these  conditions  be  not  performed  by  tlie 
holder  until  ajier  the  suit  is  brought,  he  shall  not  recover  of 
the  hank  interest  or  costs.     See  16  Mass.  R.  9-16. 

^  48.  con.   Sank   not   liable   as   to    special   deposits.   Sic. 
Auumpsit  for  money  had  and  received,  ($50,000,)   by  Essex 
bank  of  the  pit's,  testator:   First  suggestion,  that  pending  tha 
action   the   charter   expired.      Held,  the   stal.  of  June,  1819, 
m^de   before   the  charter  of  twenty  years  expired,   enacting 
that  all  corporations  then  existing,  (as  this  was,)  or  to  be  es- 
tablished, wliose  powers  would  expire  at  a  given  time,  should 
be  continued    in   existence,  as  bodies   corporate,  tliree   years 
W  M»M.  S,     after  ibe    lime  hmited   by  their  charters,  for  the   purposes  of 
FoJrter&al.     suing  and  being  Sued,  setihng  and   closing  their  concerns,  and 
ei'n.c.  The    dividing  their  capital   stock,  but  not  for  conlimiing  their  busi- 
re^fcmTt'cS'  "®^'  ^^^   which   they  were   established,   was  a  constitutional 
orEsKi Basli.  Statute  ;  and  the  defts.  held  to  answer,  &c. 

17  Mass.  R.  479  to~5l4,  is  the  same  case,  and  decided  (he 
bank  was  not  liable  for  a  special  deposit,  without  any  special 
undertaking,  and  without  reward,  iliough  lost,  except  in  case 
of  gross  negligence,  wbich'is  equivalent  to  fraud  in  its  effects 
on  contracts ;  nor  in  this  case  where  a  cask  of  gold  coins  was 
deposited  in  the  bank  for  safe  keeping,  and  receipted  for  by 
the  president  and  cashier,  and  (he  gold  was  fraudulently  taken 
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out  by  the  c&shicr.     As  to  special  deposits  the  corporation  is  I.  Ch,  23. 
bailee.     Discounting  on  deposits  in  a  bank  for  safe  keeping     ^rl.  1. 
applies  to  gtneral  deposits  only.  Con. 

Where  a  bank  paid  notes  on  which  the  president's  name   s^-s,"^ 
bad  been  forged,  neglected  fifteen  days  to  return  them,  held,  it  Mua.  R. 
it  had  lost  its  remedy  aeainst  tiie  person  from  whom  the  notes'""^' °^" 
nad  been  received.  Salem  Baak. 

^  51.  con.  Trespass  for  assaulting,  beating,  and  wounding  t6  Man.  R. 
the  pit.  and  imprisoniog  Uim,  &c.  Held,  under  the  statute  of?^^,'li, 
1806.  cfa.  65.  s.  6,  the  execution  against  a  macufaciuring 
corporation,  an  officer  levies  on  the  body  or  estate  of  a  mem- 
ber of  it,  must  be  the  same  execution  on  which  the  of&cer 
made  demand  on  the  presidenl,  &u:.,  and  the  memher  so  lev- 
ied on  must  hare  been  such  at  the  time  of  the  levy  ;  but  the 
statute  of  1817,  c.  183,  has  altered  the  law  ;  and  IT  Mass.  R.. 
333-336, members,  hon  liable ;  seecb.  173. a.  l.s.  12.Vol.  5. 
-  Tbe  real  estate  of  a  manufacturing  corporation  may  be  as- 
sessed  in  a  parish  tax.     17  Mass.  B..  53 — 55. 

Manufacturing  corporation  was  formed   under  the  act  of  I  Hop.  Ck. 
March  22,  1811,  ceased  lo  act  as  such,  was  indebted  a'"' S;^?"**!, 
without  funds,  is  dissoli'ed  within  the  intent  of  the  act,  so  faraj.s.Briggifc 
&s  to  give  a  remedy  to  creditors  against  the  individual  stock- at. 
holders :  3.  This  is  not  prevented  by  electing  trustees  to  no 
apperanl  purpose  but   to  keep  tbe   company  in   existence : 

3.  The  corporations  are  of  a  new  and  peculiar  character : 

4.  A  judgment  of  dissolution  is  not  necessary,  8ic. :  5.  The  . 
suit  is  properly  in  equity,  the  necessary  contribution,  constiiut- 
iDg  the  case  one  of  equitable  jurisdiction.  The  bill  washy 
creditors  against  tbe  persons  composing  said  corporation, 
charging  a  dissolution  of  it,  and  seeking  payment  from  the 
said  persons, '  to  the  extent'  of  their  respective  shares  of 
stock.'  The  main  qneslion  was,  is  this  company  dissolved? 
The  defts.  contended  there  must  be  a  judicial  dissolution  to 
justify  the  course  the  pits,  were  pursuing.  The  principal  rea- 
son for  holding  tbe  corporation  dissolved  for  the  purposes  of 
the  suit,  were,  that  it  was  in  some  measure  a  partnership ; 
that  the  State  had  no  interest  in  it,  and  especially  that  the 
creditors  had  no  power  nver  a  judicial  prosecution,  nor  any 
remedy  against  the  stockholders  personally  until  after  the  cor- 
poration was  dissolved  to  all  ihe  purposes  of  this  remedy ;  so 
It  was  said  the  remedy  was  at  law  :  this  does  not  appear  to 
have  been  much  relied  on,  &£c. 

'20  Johns.    R.    669,  a  like  principle.     A   corporation  was 
created  in   March,    1817,   gave  a  bond   under  its  seal,  on 
which  judgment  was  entered  in  May,  1817,  viewed  as  dissolv- 
ed in  February,  1818 :  held,  tbe  judgment  was  binding  and 
VOL.  XI.  10 
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I.  Ch.  22.  conclusive  on  ihe  mpmbers  individirally  m  ilie  exient  of  thetf 
Art,  1,     individual  sliari's.     The  bond   w£s  given  by  Ihe  trustees  as 
Con.       agents  of  the  rorporation  ;    and  2.  Held,  tliey  could  bind  ihe 
v^r^v'^    individuals  to  ihe  extent  of  their  respective  shares  in  case  of  a 
dissolution  of  the  corporntion  ;  3.  Held,  t'le  individnal  stock* 
holders,  who  on  such  dissoltxion,  became  liable  for  said  jridg- 
ment,  could  not  inipeacb  the  consideration  except  for  frand,  or 
imposition,  nr  mistake.  Id.     DpssoUilioti  is  a  matter  at  law,  at 
ihe  suit  of  the  government.    19  Johns.  45C— 474  ;   19  Jolins. 
R.  60.     Corporation  lias  no  power  but  what  the  statutes  give 
it.     Utica  Ins.  Co.  v.  Scott,  19  Johnsi.  R.  1  ;  and  sec.  4. 
MMiw.  R.         %  53.  Auumpiit  to  recover  the  price  of  a  share  in  this  com- 
H— 102.  the    pany's  stock,  the  deft,  subscribed  for  and  failed  to  pay,  tit. 
Coni"'uY'"'  f'^'^'''"  persons  associated  in  writing  to  cprry  on  this  manufac- 
JDewBy.  ture,  and  were  afterwards  incorporated  lb  ere  for— after  this,  one 

subscribed  the  writing  and  thereby  became  a  member,  and  was 
held  to  pay  his  subscription  ;  2.  it  being  agreed  originally,  if  a 
further  sum  should  be  necessary,  the  subscribers  should  be  as- 
sessed in  proportion  to  their  subscriptions.  Held,  the  only  re- 
medy for  such  assessments  Was  to  sell  the  shares :  3.  If  such  a 
company  refuse  to  give  a  certificate  to  a  stockholder  entitled  to 
it,  he  does  not  thereby  lose  his  rights  :  4.  A  member  cannot 
object  an  irregularity  in  Warning  their  first  meeting  in  an  action 
against  him  for  his  siibscription  money  afler  oi^oised,  aod  iiav- 
ing  done  business  several  years  ;  ft.  If  such  a  corporalion  set 
up  a  store  for  the  sale  of  merchandize  generally,  and  sell  such 
on  credit,  a  purchaser  ciuinot  object  to  an  action  for  the  price 
of  the  goods  sold  to  him,  and  say  tliey  were  prohibited  by  law 
to  carry  on  such  trade  ;  the  court  said  ih«  legislature  did  not 
mean  to  prohibit  the  sale  of  goods  by  the  corporation  to  the 

Cersons  employed  by  it,  aod  the  legislature  can  enforce  the  pro- 
ibition  by  causing  ihe  charter  to  be  revoked,  8ic. 
1  Pick.  R.  297-309,  Canal  Bridge  v.  Gordon.     Held,  a 
corporation  can  be  bound,  without  a  vote  or  deed,  by  implicatioo 
for  corporate  acts. 
]  Pick.  R.  S72      (j  54.  The  principles  of  this  case  seem  to  be  :  1st.  a  corpo- 
-3T5,  the  Epis-  r(Hjo„  jg  formed  in  one  shape,  under  a  private  act  of  the  legisla- 
cop. Chant* nle  r.~n.   n     i         ■-   ^   X"^     ■,  ■  •  i    i  i     i 

Society  D.  die  ture|_1794;J  then,  [1818,J  this  act  is  repealed,  and  the  per- 
Episrawal  SOUS,  generally  of  the  former  .corporation,  by  another  act  are 
Pg^j^  made  a  body  politic  in  somewhat  different  shape  or  form  ;  the 

oew  corporation  is  answerable  for  the  debts  of  the  old  one  and 
entitled  to  its  property,  especially  when  the  new  one  acts  accord- 
ingly :  2.  If  persons  hired  money  for  the  old  corporation,  and 
gave  a  note  not  strictly  empowered  so  to  do ;  but  it  received  the 
money  and  used  it,  and  at  times  paid  the  interest  accruing  on 
the  note;  it  became  the  debtor;  at  any  rate  on  the  money 
counts  liable  to  pay. 
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^  £5.  The  Stat,  of  1808,  cb.  65,  authorizes  the  levy  of  an  I.  Ca.  23. 
execution  against  a  manuracluring  corporation  on  the  bodies    Art.  1, 
and  estates  of  individual  members  in  a  certain  case,  extends  not       Con. 
to  the  estate  of  one  deceased,  who  died  before  the  action  was    s^-v-^ 
commenced.     17  Mass.  R.  64,  65. 

^  56.  The  seal  of  a  corporation  is  not  necessary  to  give  va-s  Raod,  iSd— 
lidiiy  to  an  agreement  for  the  sale  of  real  property.     See'§  31,  **''■ 
5  Munf.  324. 

^  57.  A  statute  granting  corporate  powers  is  inoperative  till  I,''"*"'-  '*"' 
it  is  accepted  ;  but  when  accepted  it  becomes  a  contract  :  2. 
IT  a  bans  charier  expire,  it  may  be  revived  in  all  its  original 
force  by  a  subsequent  statute  :  3.  Such  subsequent  act  mere- 
ly revives  the  Icffmer  corporation,  and  does  not  create  a  new 
one.     See  the  reasons,  Foster  v.  Essex  Bank. 

§  58.  ^siumpsit  lies  against  a  corporation  on  the  simple  con-  Motie  n. 
tracts  of  its  authorized  agents  when  acting  within  the  scope  of  Jj^'jj^^^^J^' 
the  legitimate  purposes  of  such  iticorporatron  :  2.  May  bind  it- 
self without  its  seal  :  3.  Is  included  in  the  word  ^rerion,  and 
may  give  a  negotiable  note,  1  R,  L.  151,  without  any  powers 
iherefor  in  their  act  of  incorporation,  .and  one  endorses  it  thus  : 
*  A.  B.  agent,"  he  is  not  liable  as  endorser.  Though  no  proof 
he  was  agent,  as  he  may  limit  his  endorsement.  ^' 
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§5.  con.  Art.  lOSCom.  Code  of  France  makes  him  atiswerableAKT.  I. 
for  the  loss  of  the  goods  received  by  him  to  be  earthed,  except  in  Con. 
cases  of  siipeiior  force,  (de  la  force  maguere.)  He  is  liable 
for  all  damages  but  those  that  proceed  from  the  perishable  na- 
ture of  the  article,  or  from  superior,  or  as  some  translate,  irre- 
Nstible  force.  Tbis  being  liable  for  losses  in  all  cases  except 
they  are  by  the  act  of  God  or  pvhlic  enemiet,  seems  peculiar  to 
the  compion  law  only,  and  for  about  three  centuries  only  ;  and 
the  French  principle  is  the  same  by  land  and  sea.  See  also 
ch.  52.  art.  6,  sect.  24,  25,  26,  Vol.  2. 

^  8.  C.J.  Holt  in  Coggse.Barnard,  Jones  Appendix  13,  said, 'as 
to  the  third  sort  of  bailment,  scilicet  locatio,  or  lending  for  liire,  in 
ibis  case  the  bailee  is,  also,  bound,  to  take  the  utmost  care,  and 
to  return  the  goods  when  the  time  of  the  hire  is  expired.'  '  Ut' 
mottcare' — Jones,  p.  S6,  Am.  Ed.  of  1828  on  bailments,  objects 
jealously  against  these  words,  (See  ch.  17  a.  20,  s.6,  and  contends 
the  AtVer  is  held  only  to  an  ortjimfry  degree  of  diligence,  be- 
cause the  letter  to  hire  receives  a  gvtd  pro  ywt,  there  is  mutual  i 
benefit.  Jones  dearly  is  right  if  he  excludes  common  carriert. 
He  traces  Holt's  error  up  to  Gaius,  a  Roman  lawyer,  through 
Bracton ;  it  seems  Gaius  alone  improperly  used  dUigentmmvM. 
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I.  Ch.  33.      ^  9*  !■  Count  in  trover  :   2.  Charging  the  defts.  jointly  as 
Art.  I.      conimon  carriers,  and  stating  their  undertaking  to  cany  for  the 
Con.       p]'^-  "  package  containiog  bank  notes,  their  property,  from  N.  to 
y,^^^r^^    P-  f*""  hire  :   3.  Count  alleging  the  defts.  undertaking  to  carry 
1  nek.  R.  so-tbe  package  for  a  reward,  and   charging  them  with  negligence 
ST— Dnlghtn.  in  the  transportation,  whereby  the  notes  were  lost :  defts,  plead- 
|^^I^*''ed  the  general  issue.     Held,  1.  The  practice  of  conveying  for 
nme.  hire  in  a  stage  coach,  parcels  not  belonging  to  passengers,  con- 

stitutes the  proprietors  of  the  coach  commoa  carriers  :  3.  Held 
^'l^"p  liable,  as  partners,  for  the  loss  of  such  a  parcel  by  the  driver, 
108, 104.'        who  was  one  of  the  proprietors. 

c^^su-         ^  ^*''   '*'^' *»*"  t^^'"^  of  £''"'£&<"■  "<•'■    Adeliveiyofa 
JBB*^      ~     parcel  of  iron  to  a  carrier,  to  be  carried  by  him  to  B  the  ven- 
dee, in  the  country.     The  carrier  having  arrived  at  B's  prem- 
ises, landed  part  of  the  iron  on  his  wharf,  but  finding  6  had 
stopped  payment,  reloading  the  same  on  board  his  barge,  took 
all  ihe  iron  to  his  own  premises.     Held  tliat  this  was  no  delive- 
ry of  any  part  of  the  iron,  so  as  to  divest  the  consignor  of  his 
right  to  stop  in  transii^t  the  special  property  remaining  in  the 
carrier  until  the  freight  for  the  whole  cargo,  was  tendered  or 
paid,  or  until  he  had  done  some  act,  shewing  that  he  had  assent- 
ed to  part  with  the  possession  of  the  goods  without  receiving 
freight.     The  consignee  did  not  take  possession  of  the  part 
landed,  nor  was  the  iron  weighed  in  order  to  ascertain  the 
I  M«ul.  k  S.   freight,  and  none  was  tendered  or  paid — Bailey  J,  '  In  order  lo 
3«'-  4  do.     '<Jivest  the  consignor's  right  to  stop  in  fran (if u,  there  ought  to 
sa;'2Sbow.   be  such  a  delivery  to  the  consignee,  as  to  divest  the  carrier's 

*.^  '^f^-=  'ien  upon  the  whole  cargo.'     In  this  case  nothing  was  done  to 
Am  Ed,  1828,  J.     J^.  °  ° 

p.  104.  divest  It. 

Abt.  2.  %  5.    ^Vhen  the  carrier  is  deceived  :  further  cases,  the  law  is 

Con.  settled  in  cases,  where  the  carrier  gives  notice,  beyond  an 
Jones,  Am.  Ed.  amount  or  goods  named,  he  will  not  be  answerable,  unless  truly 
1828.  informed  and  paid  accordingly.     And  this  notice  whether  pub- 

lic or  individual  comes  to  the  owner's  knowledge,  the  carrier  is 
not  liable,  in  case  of  loss,  whenever  not  truly  informed,  as  in 
Boston  v.  Donavan,  4  B  and  A  31,  he. ;  the  carrier  had  given 
nouce  within  the  pit's,  knowledge,  that  he  would  not  be  account- 
able for  hills,  bank  notes,  &c.  unless  notice  was  given  and  an 
additional  premium  paid  :  but  the  ph.  delivered  to  the  carrier  a 
banker's  parcel,  containing  such  bills  and  notes  to  a  large  amount 
without  disclosinc  the  naiure  or  value  of  the  contents ;  the  par- 
cel was  losi.  Held,  the  pir.  having  knowledge  of  the  notice, 
was  bound  to  have  informed  the  carrier  of  the  value  in  order  to 
render  him  responsible.  This  concealment  or  deception  is  a 
legal  fraud. 

So  En.  Bignold  u.  Waterhouse,    1    M.  8t  S.  261.     TTie 
carrier  gave  gmeral  notice  not  to  be  responsible  for  articles 
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bf  a  particular  description,  and  goods  of  that  description  are  I.  Ch.  23. 
delivered  to  him ;  whether  he  is  to  receive  a  reward  or  not     Jirt,  2. 
the  nature  and  value  of  the  parcel  must  be  made  known  to  him,        Con. 
to  enable  him  to  adopt  proper  precautions  for  its  safety — but,     sv-v-.^/ 
general  notice  must  be  brought  home  to  the  knowledge  of  tbesB.fcA.  Ms, 
employer.      He  must  know  his   risk  and  be  paid   a  reoJonaWe?''**''^'^. 

gremium  for  it,  cases  above,  &c.     3  Taunt  272—8,  do  146;  leag 'p  im.  f^ 
mithv.  Home;  2  Camp.  415;   14   East.  475,   16  do.  244. 
Beck  V.  Evans;  4  B.  b  A.  32;  2  Show.  128;  4  East,  371 ; 
5  id.  507. 

^  8.  eon.  Case  against  the  deft*s.  as  carriers  for  the  value  Art.  3. 
of  bank  notes  sent  by  their  coach.     The  pit's,  uik  warehouse-    Con. 
meu  in  Liondon,  employed  one   Hughes,  as  their  agent  to  col- 
lect their  debts  in  the   country,   and   the  deft's.  were   coach 
proprietors,  and  bad  given  notice  tliat  ibey  would  not  be  ac- 
countable for  parcels  containing   bank-notes   (and  many  other 
articles    named.)     Hughes   having  no  knowledge  of  such  no- 
tice, delivered  a  parcel  containing  bank>DOtes  to  their  driver, 
to  be  carried  to  them  in  London  ;  the  parcel  was  lost ;  they 
bad  knowledge  of  such  notice.     Held,  it  was  their  duty  to 
have  instructed  their  agent  not  to  send  bank-notes  by  that 
carnage.     Judgment  for  the  deft's.     Two  points  were  decid- 
ed in  this  esse  :  1.  That  carriers  may  limit  the  responsibility 
by  special  public  notice  ;  2.  '  They  must  prove  that  the  party 
sending  the  goods  bad  knowledge  of  this  notice, '  a  3d  point, 
'  The   knowledge  of  the  principal   is  the   knowledge  of  (he 
agent.'     The  notice  was  a  printed  paper  delivered  lo  the  pit's.  8  Bun.  fc 
in  a  prior  case,  so  connected  with  the  charges,  be.  that  they  u^t^^'g^  ^' 
must  have  seen  the  notice.     5  Barn.  it.  Cres.  504 .  «.  Gamei  h.  ■). 

Case  lies  against  the  three  proprietors  of  a  stage  coach,  for  *  B«m.  h. 
carelessly   managing  it  and   their  horses,  so  that  the   pit's,  leg    "■"  ^^ 
was  broken,  inc. ;  though  one  of  them  was  driving,  and  the 
jury  found  the  injury  was  done  through  his  negligent  driving ; 
but  the  pit.  might  have  sued  him  alone  in  trespass  perhaps. 

Held  as  to  goods  imported  and  carried,  illegality  of  impor-'^*^^? 
lation,  iiC,  is  never  to  be  presumed,  and  the  deft,  to  raise  the 
objection,  must  prove  the  goods  were  not  entered. 

If  a  master  who  has  signed  a  bill  of  lading  deliver  back  the  «B»rD^. 
goods,  he  ought  to  have  all  parts  of  the  bill  of  lading  delivered  j^l^^g, 
up  to  him,  for  if  any  one  part  has  been  transmitted  lo  a  third  TMik. 
person,  he  may  have  acquired  an  interest  in  the  goods. 

§  1.  con.  In  case  of  a  loss,  the  carrier   must' show  theARX.  7. 
cause  ;  not  enough  he  shows  it  was  in  a  place  of  danger.     He    Con. 
must  show  he  was  prepared  for  it  to  a  common  intent ;  his 
vessel,  boMt,  or  carriage,  fit  and  proper;  his  pilot  competent 
and  careful,  his  hands  sufficient  in  experience  and  strenglJi. 
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I.  Ch.  23,  JoDes,  Am.  Ed.  1826;  Murphy,  Brown,  Si  Com.  e.  Staton,  3 
Munf.  R.  289 ;  Bill  v.  Reed,  4  Bian.  R.  127  ;  1  Cons.  R. 
S.  Csr.  114—311.     Negligence  or  not  is  a  question  for  the 
10  Johns.  R.  1,  6  do.  160 ;  5  Day's  R.  415  ;  1  Johns. 
2;  1  Con.  R.  487. 
If  a  vessel  of  a  common  carrier  strikes  on  a  rock,  not  gen- 
erally Icnown,  and  the  master  did  not  actually  know  it,  and  if 
he  conducted  himself  properly,  and  no  fault  imputable  to  hiia, 
he  would  not  be  liable ;  ttcus,  if  the  luss  be  imputable  to  neg- 
ligence, as  if  the  master  be  ignorant  of  the  navigation  of  tlie 
river,  and  hare  not  a  pilot  on  board.     Williams  o.  Grant,  I 
Con.  R.  487  ;  11  Johns.  R.  107  ;  15  Johns.  R.  3^  ;  5  B  b 
A,  57. 


CHAPTER  XXTV. 

CHOSE  IN  ACTION. 


Art.  4.  ^  26.  Bnt  the  assignee  must  use  due  d!H§:ence  to  obtain 

Con.  payment  of  the  obligor.  -  1  Call,  497";  2  Wash.  219.     The 

assignor  is  liable  only  for  what  he  receives,  when  that  is  pror- 
JMudC  etl,  when  not  for  the  amount  of  the  bond,  id.    The  assignee  of 

is-815  s&i"    '^^  ^"'^'^  '^  '^  ^°  better  situation  than  the  assignor.     3  Munf. 
448.    '      '     68  ;  4  Munf.  496. 


CHAPTER  XXV. 

CONSIGNMENT.: 


>T4,Cbicker-  , 


^  21.  Every  shipment  of  goods  remains  at  the  risk  of  the 
shipper  (consignor)  except  there  be  an  express  or  implied  au- 
thority to  change  the  properly,  and  put  the  shipment  at  the 
risk  of  the  consignee. 
4  Pick.  871—  ^  22.  How  goods  may  bt  hfifor  the  contignee.  A  master 
riA  ^L. ..  ^^  ^  vessel  promises  to  deliver  goods  to  the  consignee  ;  this 
'  does  not  require  him  to  deliver  them  to  the  consignee  person- 
ally, or  at  any  particular  wharf.  He  may  leave  them  at  some 
ustiat  place  of  unlading,  giving  notice  to  the  consignee  they 
are  so  left :  2.  If,  after  such  notice,  the  consignee  refuses  to 
receive  them,  the  master  must  take  care  of  them  for  the  own- 
er, unless  the  consignee  is  under  obligation  to  receive  them, 
in  which  case  they  will  be  at  his  peril. 
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CHAPTER  XXVI. 

CUSTOMS  AND  PRESCRIPTIONS. 

^  3.  eon.  A  custom  to  lake  fish  in  alietto  tola  id  a  river 
not  navigable,  is  bad  :  IF  good,  tl  must  be  pleaded  specially, 
snd  even  a  suit  before  a  jiisttce  Tor  it,  affects  title  to  land  : 
■nitst  if  at  all  be  claimed  by  prescription  in  a  que  ettaU.  4 
Pick.  146-148  ;  Waters  e.  Lilley. 

^   II.  CON.  The  custom  as  to  ibe  way  going  crop,  is  in  full 
force  In  Peimtylvania,  as  In  a  tenant  for  a  term  certain,  v/heth- 
er  or  not  noticed  in  tlie  lease  ;  and  lie  may  have  trespnss  for  ss«rK.  fc  R. 
it,  against   the   landlord  or  his  vendee,  after  the  lease  hns  ex-"i  ^f""" 
pired.     So  the  lessee's  right  remains,  though  one  gets  posses- 
sion by  a  ht^ere  facia*  ponaiionem  on  a  judgment  in  eject-  BEgf^. «. 
meet.     And  the  lessee  for  years  in  trespass  for  cutting  and^'?^''''^'^' 
carrying  away  his  graic,  may  prove  the  custom,  though  not 
staled  in  his  declaration,  nor  mentiooed  in  his  case.  '       *  Binn.  see. 

^  16.  In  the  whaling  and  fishing  business,  the  fishermen  aiHck.K.iis- 
hc.  have  shares  instead  of  wagea,  and  the  owners,  and  some-  ^H  Bameytc 

■  1.         .    °        .  1  -I  .»].«.  Coffin. 

times  the  master,  supplies  tbem  with  necessary  articles,  and 
cbarges  them  in  account  made  up  of  the  voyage,  for  the  fare 
or  for  the  season,  Sic.  This,  it  seems,  is  a  good  custom  or 
usage  ;  and  there  is  a  lien  on  the  shares. 

%  17.  Rutraint  of  trade.  Debt  on  a  bond  j  on  oyer  the  8  Ptek.  R.  188- 
condition  was,  if  the  ssid  S.  shall,  ^rom  this  time,  cease  to  J"*'  ^Tfr^ 
bare  any  concern  in  the  business  of  boating  on  Connecticut 
River,  and  shall  give  them  all  the  freighting  of  bis  goods, 
wares,  and  merchandize,  up  and  down  C.  river,  at  the  custom- 
ary freight,  and  to  be  paid  in  goods  at  the  usual  price,  and 
shall  aid  and  continue  them  in  their  btisiness,  and  shall  not  di- 
rectly nor  indirectly  promote  any  other  boatmen,  to  compete 
with  ibein  in  the  busioessof  boating,  then  this  bond  lo  be  void, 
htc.  Held,  this  bond  was  for  a  good  consideration  and  not 
void,  as  beii^  a  ratraxnt  on  trade. 

Another  whaling  custom  for  two  ship^  to  join  stocks,  8ic. 
held  a  good  custom.  3  Pick.  435-441  ;  Baxter  ii.  al.  v. 
Rodman. 

^18.   CmutUutional  law.     Held,  the  legislature  has  i^'zvhk.igt— 
ihoriiy  to  enact,  that  the  interest  an  inhabitant  of  a  city  has  in  i7e,  ComnKiD' 
a  penalty  for  tbe  breach  of  a  by-law  ihereof,  shall  not  disqual-'^J,^"'*'"- 
ify  bim  lo  act  ns  a  judge,  juror,  or  witness,  in  a  prosecution  to 
recover  such  penally.     Stat.    1624,  ch.  28,  s.  4  :  2.  It  is  for 
the  court  to  decide,  if  a  by-law  be   unreasonable  or  not :  3. 
It  is  no  objection  lo  the  case  in  question,  that  it  is  confined  in 
ita  c^ientioas  to  the  city  of  Boaton.     Tbe  legislature  baa 
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1  Cu.  36.  power  to  enact  laws  locnl  and  limited  in  their  operations  ;  4, 

An.  2.     Stat.  1617,  cb.  50,  authorizes  the  prosecution  in  the  name  of 

Con,       ihe  Commonwealth.     The  law  violated,  required  persons  driv- 

\.,*~v-^     ing  carts,  wagons,  sleds,   6ic.  in  the  streets   of   Boston,  to 

Art.  6.       '  drive  tlietr  beast  or  beasts,  a  moderate  foot  pace,'  and  not  in 

Con.  n  goHop  f"-  tro<- 

2Bim.&.Crcs.  ^  ^^'  RM'^  warranfo.  Held,  a  regular  usage  for  20  years 
54-64,  the  Unexplained,  and  uncontradicted,  is  sufficient  to  warrant  a  jury 
WfB.  ou  e.  jij  Ending  the  existence  of  immemorial  custom.  Here  the 
jury,asihe  case  should  be,premmet  such  custom;  Ihe  judges 
alone,  do  not  decide  the  case.  There  is  no  question  but  that 
a  jury  may  presume  a  custom,  or  deed,  or  grant,  on  a  peace- 
able unexplained  possession  or  usage  for  20  years,  or  even  less 
time,  against  him  who  has  so  long  acquiesced  constantly,  aud 
where  it  has  been  for  his  interest  to  make  his  claim  or  objec- 
tion, if  he,  in  that  time,  has  had  any  right  so  to  do.  My  ob- 
jection is,  and  ever  has  been,  to  the  judges  deciding  in  such 
cases  tmthotit  a  jury.  The  judge  may  leave  the  jury  to  pre- 
sume or  not,  according  as  the  evidence  may  be,  still  it  is  ever 
a  matter  of  presumption,  which  as  much  belongs  to  tlie  jury, 
as  tbe  law  does  to  the  court,  and  so  I  conceive  the  numerous 
cases  on  this  subject  may  be-  explained. 


CHAPTER  XXVU. 

DAYS,  DATES,  tc. 


Abt.  1.  %  2.  con.  A  note  dated  Sept.    19,   1795,  payable  in  13 

Con.  months  after  dated,  is  suable   Sept.  20,   1796.     Here,  13 

4Hir.  &,H'   months  mean  a  year,  and  the  note  was  suable  the  20tfa,  ex- 
'^'^  eluding  the  day  of  its  date  in  the  computatbn. 

When,  an  officer  gave  a  deed  of  a  right  to  redeem  &c.  after 
sun  set  of  a  certain  day,  tiiis  day  was  excluded  ;  see  cb.  113, 
a.  7,  s.  21,  vol.  1;  see  ch.  96,  a.  1,  s.  25 ;  where  tbe  court  will 
notice  the  fractional  parts  of  a  day,  as  to  judgments  reudered, 
mortgages  given,  executions  delivered,  &c. 

^  9.  Two  instruments  dated  the  same  day  and  executed  the 
same.  Proof  is  admissable  lo  show  which,  in  fact,  was  executed 
first,  ns  two  policies,  and  if  executed  both  at  the  same  dme  the 
assured  may  recover  the  whole  loss  on  either,  if  large  enough 
t  Muon,  476,  to  cover  it.  In  this  case  it  was  proved  the  policy  sued)  was 
SS^Comp^y'  executed  in  the  morning,  and  the  other  in  tbe  evening  of  tbe 
same  day.     Judgment  for  the  pit. 

i^  10.  Fraction  of  a  day.     If  two  judgments  or  executions 

J^oitj& M"  bg  of  the  same  day,  neither  has  the  preference,  but  it  is  oihr 

'  erwise  as  to  vested  rights  acquired  by  operation  of  kw,  or  by 
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tttulract,  as  if  two  luor^agei  be  mflde  (he  same  Atj,  the  ez-  l  Cu.  37. 
'  act  time  at  wbich  each  13  executed  may  be  prored ;  orajudg-     ^rt.  1. 
ment  obiaiaed  ;  as  the  rule  of  law  that  fractioni  of  a  day  are       Con. 
not  to  be  allowed,  applies  rather  to  le^i  proceeding,  or  to  le-    •.^'.^.^^^ 
gal  diligence,  than  to  questions  of  right  unconnected  mx\i  tbem, 
and  1  JTCord,  399. 

^11.  Many  cases  as  to  the  computatioo  of  time  :  1.  Where  Dem'g  Cue  fc 
this  computation  in  a  statute  is  to  be  from  an  act  done,  the  first 'J?^!''^''- 
day  is  excluded ;  as  where  an  appeal  is  to  be  made  in  so  many 
days :  S.  No  general  settled  rule  in  Eegland.     In  the  case  of  is  Vei.  248, 
Lester's  will,  security  to  a  certain  purpose  was  to  he  given  in  Lester  b.  Gm- 
six  calendar  months  after  bis  death.     He  died  Jan.  12,  in  the"***" 
evening,  and  the  security  was  given  July  13,  in  the  evening, 
and  adjudged  good,  and  it  was  observed  the  day  of  his  death 
was  excluded,     rfumerous  and  able  counsel  argued  this  cause, 
and  cited  many  authorities,  and  they  agreed  the  day  on  which 
an  act  is  to  be  done,  or  an  event  is  to  happen,  may  he  in  the 
computation  of  time  included  or  excluded,  depending  on  the  see  i  wuk. 
reason  of  the  thing  according  to  the  circumstances.     Dean's  12«,  a  Willi, 
case  was  an  appeal  to  be  in  four  days  from  a  judgment  of  the  JS'.*^^' 
Common  Pleas,  rendered  Sept.  12,  bbnd  given  the  l6th,  tooHunptoo,  i 
kte  if  the  12th,  the  day  of  the  act  done,  was  to  be  included  in  ^■fc»-*Ui 
the  computation  of  time;  held  excluded;  was  decided  under  the  Bntm,"! 
Statute  Sess.  41,  ch.  94,  s.  17.     The  authorities  cited   are  Serg^  s.' 4»s, 
found  m  this  chapter  generally.  IW  '*' 

^  IQ.  The  law  does  not  notice  the  fractions  of  a  day,  as 
betwoeo  the  parties,  in  order  to  determine  whether  the  judg> 
meat  recwd  was  filed  before  execution  issued,  unless  to  pre- 
rent  actual  injustice  :  is  injustice  to  take  out  execution  and 
levy  it,  before  such  record  filed,  though  the  same  day ;  as  had 
it  been  first  filed,  the  debtee  might  have  paid,  Su;.  g  Cowen  is. 

^  2  CM.  i'VominaymeaoiiKJiuifeorexc/ufttieoftheday,  hcAarr.  5. 
From  the  day  i^  the  date  exdudea  the  day;  2  id.   165-168;    Con. 
cited  ch.  130,  1,  5,  seens  diferent ;  Cow.   189-192,  Doe  r.  i  Wii,.  in- 
Wafton,  seems  to  be  the  same,  but  all  these,  and  many  other }"'  '^  '^^■ 
eaaes  like  them,  were  befo«  Pugh  &  Wife,  &c. ;  in  das  section  "*'-'-^''  *■  * 
eren  lord  Uaoafield  changed  his  opinion. 


CHAPTER  XXVm. 


^6.  Aa  in  the  printed  work,  each  statute  enacted  bytheAsT.  1. 
le^dature  of  Massachusetts,  is  cited  by  its  true  date,  that  is,  the    Con. 
cooHnoo  year,  month,  and  day,  «4iai  enacted,  except  a  few 
taken  (nia  Massnchaaetis  Rnpoits,  and  aome  object  id  ilua 

voi_  tx.  11 
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I.  Ch.  28.  course,  it  may  be  proper  here  to  state  the  reasons  briefly^  lo 
•dri.  I,  fact,  this  mode  of  citing  was  exactly  that  prescribed  by  the 
Con.  legislature,  to  the  time  when  this  norlc  was  put  to  press,  wiib 
^.^•.^^^^  one  exception,  as  below.  The  legislature  in  the  lime  of  the 
colony,  adopted  the  common  year,  and  not  the  royal  or  politi- 
cal year,  and  omitted  chapters.  In  the  time  of  the  province, 
the  statutes  were  arranged  in  chapter*,  in  each  political  year, 
with  the  royal  year  at  the  head  of  each  page.  This  mode  was 
disctHitinued  when  our  revolution  commenced,  and  indepea- 
dence  w^s  declared.  After  that,  the  year  of  our  Lord  was  put 
at  the  head  of  each  page:  [lie  political  was  continued  in 
1876,  7,  8,  and  9,  and  also  chapters.  January  22,  1779,  then 
was  first  added  the  true  date  at  the  end  of  each  statute  or  act, 
when  it  was  enacted,  and  seems  then,  first  to  have  been  dis- 
covered the  true  way  of  dividing  it.  In  tlie  political  year,  be- 
ginning May  37,  1778,  there  are  two  series  of  chapters;  in  that 
of  1779,  a  new  series  of  chapters  each  session  ;  so  after  the 
constitution  was  adopted,  for  instance.  May  session,  1783,  chap- 
ters 1  to  15;  September  session,  1783,  chapters  1  to  S;  Jaa- 
uary  session,  1784,  cliaplers  1  to  48,  omitting  36  and  43. 
All  these  series  of  chapters  were  in  the  same  political  years. 
Some  made  in  1784,  a  new  series  of  chapters  for  each  session; 
some  1785,  and  so  on;  therefore,  citing  the  political  year  and 
chapter  is  to  no  purpose  without  also  citing  the  session,  as  Ist, 
2d,  3rd,  8ic.,  in  that  year.  This  chaptering  by  sessions  con- 
tinued to  the  year  1800,  then  the  commillee  of  the  legislature, 
who  completed  the  revision  of  the  laws,  arranged  them,  and 
caused  them  to  be  published,  observing  tliis  contusion,  and  that 
every  statute  after  Jan.  22,  1779,  had,  at  the  end  of  it,  the  true 
date  of  its  enactment,  that  is,  the  common  or  christian  year, 
month,  and  day,  omitted  chapters  altogedier,  invariably  preserv- 
ing said  date.  The  same  principle  was  adopted  in  the  enact- 
ment of  statutes  from  1800  to  1811,  that  is,  adding  said  date, 
and  omitting  the  political  year  and  chapters  is  in  the  third  and 
fourth  volumes,  published  1807  and  1812,  so  only  the  true  dale 
is  cited  in  the  first  and  second  volumes  Massachusetts  Re- 
ports. The  first  citing  of  the  Commonwealth's  statutes  in  these 
reports,  by  political  year  and  chapter,  was  July  term,  1807, 
page  15,  vol.  3,  statute,  1783,  see  26.  We  find  no  such  chap- 
ter  in  the  regular  volumes  published  by  the  legislature.  In  the 
original  pamphlets  so  published,  we  find  the  first  session  that 
year  6  chapters ;  in  the  2d  session  we  find  chapters  1  to  48, 
d6  and  43  omitted.  In  page  408,  we  find  statutes  1802,  ch. 
135,  we  find  no  such  statute  or  chapter  [tinted  in  any  printed 
volume,  but  we  find  in  vol.  3  of  the  statutes  published  1807,  a 
statute  enacted,  and  dated  Marcli  8,  1803,  and  in  the  margin, 
135  written  witb  a  pen,  and  it  seems  to  be  the  same  statute,  as 
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it  is  On  ihe  same  subject  of  highways.  This  mode  of  citing,  !.  Ch.  28. 
Bnlidates  three  fourths  of  Massachusetts  statutes  one  year,  as  Art.  1. 
one  enacted  in  1803,  before  the  last  Wednesday  in  May,  is  cited  Con. 
1302,  as  above;  hence,  one  who  reads  the  reports,  knows  ^.^.-^^■^^^ 
nothing  of  the  true  date  of  the  statute,  as  to  near  all  the  statutes 
of  the  Commonwealth,  for  this  manner  of  citing  them,  is  but  the 
lawyer's  pen,  as  above ;  he  makes  one  series  of  numbers  only, 
for  a  whole  political  year ;  whereas,  the  legislature,  most  of 
the  time,  has  made  a  series  of  numbers  for  each  tettion.  Of 
course  there  can  be  but  little  agreement,  nor  is  it  recollected  a 
statute  can  he  formerly  pleaded  by  the  political  year.  The 
true  way  of  citing  American  statutes,  all  of  which  are  truly  dated, 
is  by  their  trae  dates,  and  to  be  very  exact  to  add  the  chapter 
in  a  parenthesis,  as  is  done  in  the  best  American  reports.  T^e 
objection  to  the  true  dates  alone,  is,  that  there  often  are  several 
statutes  of  ihe  same  dale;  but  ninety  nine  times  in  a  hundred, 
the  subject  metier  named  decides  which,  but  this,  the  only  ob- 
jection to  citing  by  the  true  date,  is  obviated  by  adding  thus, 
(ch.  20.  8cc.)  as  above  proposed.  The  statutes  enacted  in 
Massachusetts  from  June  8,  1B22  to  June  16,  1827,  and  edited 
by  Metcalf,  are  noted  thus ;  an  act  to  regulate  the  storage  of 
gunpowder,  rFeb.  21,  1824,]  the  true  date,  and  in  the  margin, 
chap.  149.  This  is  a  good  way  ;  but  this  chapter  149  in  the 
margin,  is  the  editor's  work  only.  The  true  date  is  added  by  the 
governor,  when  he  signs,  and  that  only,  and  no  chapters  appear 
as  the  acts  come  from  the  legislators,  and  as  chapters  are  added 
only  by  printers  and  editors,  they  are  of  no  authority,  and  so  of 
nd  use  In  pleading  statutes. 

§9.  A  legacy  was  for  ^150, 'to  be  paid  at  the  rate  of,  and  Art.  2. 
in  proportion  to,  likely  6  feet  of  oxen,  at  J50  per  yoke.'    Held,    *?<">• 
ibe  legatee  might  recover  the  value  of  3  such  yoke  of  ojtenj^- **■  •**?■ 
when  the  legacy  became  due.     The  J105  were  to  be  paid  in 
1,  2,  and  3  years,  Sec.,  and  when  the  first  sum  became  due, 
such  a  pau-  of  osen  being  worth  $70,  the  legatee  recovered  that 
sum.     Against  this  immense  weight   of  authority  in  West  v. 
Wentworth  b  Beach,  3  Cowen,  82,  83,  the  Sup.  Court  in  New  m^i.  a 
York,  decided  that  the  measure  -jf  damages  is  the  highest  price  Bun.  &  Cki. 
between  the  pay  day  fixed  on,  and  the  time  of  the  trial.     The  ^i'ni_5S^'- 
point  does  not  appear  to  have  been  examined  ;  they  cited  only2j8. 
1  Bay,  105,  and  Dutch  p.  Warren;   and  the  court  by  Suther- 
land, justice,  cited  only  Cortelyou  t.  Lansing,  [2  Catnes,  Cas. 
Err.  216  ;  not  to  the  point,  for  there  was  no  time  fixed  for  re-     % 
deeming  the  pledge  :  next  the  doubted  case.  Shepherd  v.  John- 
son, 2  East.  211  ;  court  cited  no  authority,  but  decided  against 
the  authorities  Ihe  council  cited  ;   and  the  same  in  trover,  if  no 
time  is  agreed  by  the  parties. 
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I.  Cs.  28.     ^  7.  Mitigation  damdget.    in  aasumpiit  for  goods  sold  and 

Art.  2.      delivered,   me   deft,  may   to  this  end  prove  tbey  were  of  a 

C«n<        qualjly  ioferior  to  what  they  were  represented  to  be  at  the  sale. 

i.^^v-'V'    Completely  to  resciod  a  contract  for  goods  sold  and  delivOTed, 

they  must  be  redelivered.      1  Mason,  437,  Miller  e.  Smith. 

Art,  4.  4  ^  ™''-  *-*"  motion  for  tr^le  damages,  &C.,  under  the  ad, 

Can,  (Sess.  36,  cb.  56,  s.  39)  the  court  must  be  on  the  statute,  con- 

JivingitDD  e.   fined  to  it,  the  jury  must  fiud  for  the  pit.  generally,  and  assess 

Platner,  1        the  ntigle  value  of  the  wood,  &tc,,  in  terras,  otherwiEe  the  court 

""*'      '    vrill  intend  the  jury  found  treble  damages,  or  that  the  deft. 

brought  himself  within  the  provisos  of  the  act,  and  BeutoD  v. 

Dale,  ]  Cowen.  160  and  176.  -  , 

Motion  for  treble  damages  and  treble  costs  in  trespass,  quan 
l^^wan,  684  cUttuumfregit,  for  cutting  and  carrying  away  the  pit's  timber 
Beckiiiuiv.     and  wood,  On  the  premises:  fourcounts.    Held,  1.  to  entitle 
Chalmen.       the  pit.  to  such  damages,  &c.,  on  the  act,  Sess.  36,  ch.  56,  s. 
29,  his  declaration  need  not  negative  the  exception  by  alleg- 
ing the  trespass  was  committed  without  the  leave  or  permiuion 
ofxhs  owner ;   for  the  exceptions  are  confined  to  trespasses  on 
lands  qf  the  State,  or  tke  common*  of  some  eaty  or  town  :   3. 
It  is  sufficient  the  jury  find  the  deft,  guilty,  and  assess  nn^ 
damages  for  the  pit.,  without  pursuing  the  very  words  of  the 
act, '  tiatgle  value  of  the  timber,'  8ic. 
Art.  5.  ^  ^  '^-  E^^'d,  in  New  York,  neither  surety  nor  principal 

(Jon^  is  bound   beyond  the  penalty.    3  Cowen,    155-158,  Clark  v. 

Bush ;  many  cages  cited  by  the  court  both  ways. 
7Wl»»tlS—      ^  5  «"•■  May  J3,  1816.     T.  and  S.  Sandiford,  in  writing, 
21.  engaged  to  build  for  Taylor,  certain  houses  for  a  certain  sum,  and 

"^^Itrfif  rd^  Bdded, '  the  said  houses  to  be  completely  finished  on  or  before  the 
'i         "        34th  day  of  December  next,  under  a  ptnalty  of  one  thousand  dol- 
lars in  case  <f  failure,'    This  sum  is  to  be  construed  as  penalty, 
and  not  Uqutdated  damages,  nor  to  be  set  offas  such.    See  Smith 
e.  Dickerson,  ch.  148,  a.  9,  s.  8,  and  cases  there ;  3  Pothier 
by  Evans, 93-98, Ralfe  u.  Peterson,  ch.  101, a.  1,  s.  14;  cases 
there  cited,  and  cases  this  chapter, 
ecmren  11^       Aamn^mt  and  error  brought,  held  in  an  action  on  a  note 
—au.GlaMonfM'  a  certain  sum  of  money,  payable  in  specific  articles  at  a 
V.  Pinney.       certain  price,  the  sum  of  money  expressed,  is  the  true  measure 

of  damages. 
6  CowcD  599  I'lire^  giv'e  a  joint  note ;  they  are  all  sued ;  two  taken,  third 
wi.  '  not  found  :  one.  A,  pleaded  the  general  issue  to  two  counts,  and 
demurred  generally  to  two  others.  Another,  B,  did  not  plead, 
and  was  defaulted.  Trial,  and  damages  assessed  against  A  only. 
Pit.,  another  term  entered  judgment  by  default  against  B,  and 
noticed  the  assessment  of  damages  against  him  before  the  clerk. 
No  appearance  was  entered,  or  common  bail  filed  for  him. 
Held,  the  inquest  was  irregular,  and  set  aside  with  costs,  and 
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the  court  said,  wbwe  there  ia  an  issue  as  to  one  deft,  and  a  de- 1.  Ch.  28. 
fauh  as  to  Bootfaer,  the  dama^  must  be  assessed  against  both  tSrt,  &. 
deAs.,  by  jury  at  die  circuits  OQ  a  venire  ttan  qu€im.  Com. 

^  31.  ChaDcery  relieres  as  to  penalties  and  forfeitures,  where    >^rv>^ 
the  case  admits  of  certain  «Mnpen«UtOfi;  but  not  when  sums  are  skimur  e. 
agreed  or  ootrenanted  to  be  paid  as  ttipuiattd  damaga;   but  it  Diytoa.onip- 
wiB  not  iotfderB  except  where  the  party  can,  clearly  and  ftilly,  ^^" ''°''"" 
be  iadsmnified,  and  can  be  placed  in  the  same  situation  be  would 
have  been,  if  ootbing  had  happened. 

$  32.  if  a  party  ioast  on  the  payment  of  stipulated  dan  ages 
•s  B  discharge,  be  must  show  they  are  in  liett  of  a  J'f'!/''''*"''"^  ^  ig"},^^ 
vi  the  contract,  the  payment  of  which  is  ao  ahernative  for  his  K.'sit. 
election. 

%  1  con.   Ia,assauh  and  battery,  the  deft,  cannot  ^ve  in  evi-j\jtT.  7. 
deoce,  in  mitigalioo  of  damages,  the  acU,  or  declaration  of  the    Con, 
pit-  al  a  difierent  lime ;  but  mily  facts  fairly  to  be  c<Hisidered  as 
put  of  the  same  transactiao.     The  provocation  to  be  in  evi- 
doice,  most  E>e  so  recent  and  immediate,  as  to  induce  a  pre-  - 
sumpiion  that  the  violence  done,  was  committed  under  the  im-  ^**  in^^ 
mediate  influence  of  the  feelings  and  passions  excited  by  it.        K.S2a. 

<)  b  con.  The  same  princqile  found,  that  Is,  two  beat  A,  or  s  GrwBi.  it- 
convert  his  goods,  and  he  reoorers  against  one,  he  is  barred  aSj'^  ^  ^ 
to  the  other;  and  the  pit.  may  in  trespass,  ^.  d.  fr.,  proven,  sio.sii. 
consequendal  damages,  as  the  loss  of  crop,  uc. ;  by  the  defl's. 
diivB^  away  the  plrs.  slaves,  be. 

^  4.  Eoure  damages  are  assessed  on  several  counts;  one  of  ;^.,,  g, 
them  bad ;  judgment  arrested.    See  Arrest  of  Judgment,  mdex.    p^^ 
2  JV.  H.  Rep.  398. 

Trespass  fuore  domtimfngit.    Held,  several  jointly  sued  for  g  Cowen.  sis 
die  same  act^  the  damages  must  be  jointly  assessed,  though —sie.Bohn a 
they  sever  in  pleadtog,  or  one  snfiers  judgment  by  default,  and  ^^^  [q  gj. 
the  trial  proceeds  upon  centre  tom^uam:  2.  Defts.  may  show  in  n>r, 
mitigation  of  damages,  their  motive  to  enter  the  house,  as  that  it 
was  lo  search  for  iumiture,  which  they  bad  been  informed  nas 


smg 
M  if. 


3.  The  one  defaulted  is  not  a  witness  for  the  others ; 


Mnu  if  he  plead,  and  there  is  no  evidence  against  him. 


CHAPTER  XXIX. 

EXECUTOBS  AND  ADMIKISTRATOBS. 


§  6  con.  A  legacy  ia  not  a  debt  within  the  said  acts  of  March  f^^^    | 
9, 1784  and  1817,  a.  190,  s.  17,  which  authorizes  the  grant  of   p^J, 
an  administration  de  bonit  non,  where  there  are  debts  due  froms  p[ck.  ,r 
the  deceased  person,  unpaid.  S8i. 

^  9  con.  So  in  Virginia,  it  seems  if  one,  not  the  proper  per- 
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I.  Cr.  29.  ^n  be  appointed  admiaistrator  by  a  competent  court,  his  acts 

Art.  1.     sre  valid,  while  he  remains  administrator :  2  Munf.  479,  Royal) 

Con.       V.  Eppes ;  and  I  Call.  3,  4  Munf.  403  :  where  the  personal 

s^rv.'i^    property  of  the  wife  is  settled,  by  deed  executed  before  the 

marriage,  and  duly  recorded,  and  she  dies  intestate,  living  her 

husband,  and  the  trustee  is  to  convey  the  same  to  her  legal  heirs, 

B         Dud    ''^'^  nearest  blood  relation  is  entitled  to  administration  on  her  es- 

eonfc  MuoT    late  in  preference  to  her  husband.     Where  a  testator  leaves  his 

13S.      ^  Srst  will  in  Virginia,  and  his  last  in  England,  and  his  executor, 

?^?J2^  '^'  takes  out  lelters  of  administration  on  the  one  in  England,  this 

Duke  &  al.  1  does  not,  ipiojaetOf  repeal  letters  ot   administration  granted  in 

RtDd.  loe.       Virginia  on  the  first  will ;    but  the  English  executor  must  first 

qualify,  by  giving  bond  and  security  as  the  law  directs.. 
sSn»11j"      ^  '*^  '^'"'-  ^^^^'  '■  Though  the  widow  dispute  the  will,  yet 
tp.  Lathroji.      when  proved  she  is  entitled  to  administration  :  2,  The  judge  of 
probate  hns  power,  on  the  application  of  one  interested  in  a  will, 
to  summon  the  executor,  or  any  one  having  it,  to  exhibit  it  for 
probate,  as  the  creditor  of  the  executor  and  principal  devisee 
may  claim  to  have  it  proved,  &c. 
SPick.sis—       Held,  1.  If  administration  be  granted  in  any  county  on  the 
oaa,  Hirring-  estate  of  a  person  dying  without  the  state,  parol  evidence  is  ad- 
lon  V.  Broim.  migsjble,  to  show  that  ho  left  estate  in  that  county,  though  such 
estate  be  not  inventoried  ;  hence  the  administration  is  well  grant- 
ed :    2.    If  an   administrator   sell  land  by   license   of  court, 
and  purchase   it  himself,  the  sale  is  not  void ;  and  if  voidable, 
it  b  only  by  persons  interested  tn  the  estate,  on  statute,  1625, 
ch.  89. 

^  16.  It  is  the  duty  of  an  executor  or  administrator  to  ap- 
ply the  assets  of  the  estate,  not  necessary  for  the  payment  of 
4  Rand.  397—  debts,  to  exonerate  the  real  estate  of  the  testator  or  intestate, 

which  may  be  under  mortgage. 
?jD]in*.ch.R.      §  19.  If  a  mortgagor  of  land  in  New  York,  give  a  power 
*'-  to  sell  to  A,  mortgagee  in  another  State,  A's  executor  or  admin- 

istrator may  sell,  though  appointed  in  (he  other  State,  the  power 
being  decreed  from  the  mortgagor,  and  not  from  a  court  Jn 
another  Stnie ;  and  a  surviving  executor  of  the  mortgagee 
can  sell. 
Huling«.  Fort,  ^  20.  Under  the  act  of  Kentucky,  of  1811,  a  suit  may 
**'  he  sustained   on  letters  of  administration  granted  in  another 

State,  and  they  need  not  be  drawn  out  at  large  in  form ;  a 
copy  of  an  order  of  court,  stating  that  letters  of  administra- 
tion were  granted  to  the  pit.,  is  stifiicient.  The  constitution 
of  Kentucky  enables  an  administrator  in  Virginia  to  sue  &tc. 
sLiit.lffl      in  Kentucky. 

^  21.  Administration  taken  in  one  State  is  not  in  force  in 
another,  s.  17,  above;  4  Rand,  158-161;  1  N.  H.  Rep. 
193;  2  do.  291  :  nor  can  the  administrator  endorse  a  note  Sec. 
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^  3  eon.  The  first  act  in  Virgmia,  thai  required   executors  i  Ch.  ^9. 
(e  gire  bond,  was  eDscted  in  171  i,  and   related  ooly  to  tut-     ^rl.  2.. 
ptcud  executors.     This  act  prescribed  the  form,  also,  of  ad-       Con. 
ministrator's  bonds,  and  '  oaths  of  exfciitors  and  admiuistra-     ^,^-..,->^ 
tors,  all  in  the  same  form,  and  in  the  forms  of  those  prescribed 
l»y  23d  and  23d  Ch.  II,  and  extended   not  to  the  proceeds  of 
li»d  sold  in  Vtrginia,  a^ifaey  did  not  in  England.     Condition  2  Bind.  MS— 
is  confined  1o  goodi,  chatttU,  or  creditt,  and  these  only  were  ^*' 
meant  by  the  word  estate.     If  the   executor  claim   sums  ofp.  4^,  b  Pi.. 
money  advanced  to  him  by  the  testator,  as  a  gift  aad  not  as  aS07— 014. 
loan,  this  claim  will  not  be  allowed  on  the  executor's  own  oath 
and  slight  circumstances.     In  the  same  manner  was  tlie  word 
ettate,  in  the  condhion  of  the  probate  bond  in  Massachusetts, 
construed  prior  to  the  year  1816. 

^  6  con.  This  bond  in  Kentucky,   is  somenhat  diflerent.  1  LUt.  m. 
The  sureties  in  administration  bonds,  are  bound  for  the  legal 
distribution,  though  declared  to  be  real  estate.     They  are  noti  Ii[L9B,Bir- 
liable  for  the  default  of  the  principal  in  payments  to  d i si H b u- **""■  ****•"' 
tees  ;  though  they  are  not  liable  unless  the  administration  bondBaiizeiio. 
provides  for  the  distribution  of  the   surplus  among  the  heirs,  H»J'>  1  ^K- 
yet  the  administrator  himself  is  liable  to  the  same  extent  that 
he  would  be  if  the  bond  had  conformed  to  the  law.  See,  also, 
3  Bibb.  293;    1  Marsh.  488-493. 

^  2  con.  There  can  be  no  license  to  sell  where  executors  Art.  3. 
give  bonds  to  pay  debts  and  legacies,  nor  is  there  need  of  any.    Con. 
for  such  executors  can  sell.     It  is  the  duty  of  executors  and  IS^rTs^ 
administrators  to  plead   the  act  of  limitations.     The  creditor, 
to  levy  OR  the  real  estate  of  the  deceased,  must  sue  in  season. 
A  license  to  sell,  to  pay  debts  or  legncies,  nill  not  be  granted 
after  they  are  barred  by  said  act ;  p.  429,  may  naive  the  gen- 
eral  statute  of  limitations,  not  the  special  one,  1786,  ch.  66. 
See  limitations,  ch.  161  ;  see  p.  433-433;  p.  449,  an  admin- 
istrator is  not  liable  to  account  for  buildings  erected  by  his  in- 
testate on  his  wife's  land. 

§  6.  Where  in  administrator  may  recover  a  note,  his  in- '  Met  R-  n- 
teslate  could  not.  Od  a  promise  of  marriage  broken  by  the 
promissor,  an  action  lies  not  against  bis  administrator.  The 
promissor  died,  pending  the  action  against  him.  Held,  it  did 
not  survive.  The  female  promisee  alledged  no  special  damage. 
The  court  rather  viewed  it  a  case  of  tort,  '  where  there  is  a 
duly,  as  well  as  a  wrong,  an  action  will  survive  against  the 
executor.' 

^  4.  An  administrator  may  occupy  his  intestate's  real  estate  Art.  3. 
with  the  consent  of  the  heirs,  accounting  for  the  agreed  rent,  or    Con. 
as  settled  on  stat.  June  22,  1789,  (ch.  11.)     Any  clear  mis- }"=>=■  B.  157- 
lake  in  an  admiiiisttator's  accoun^  may  be  corrected  before 
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I.  the  final  settlement  of  the  estate,  p.  fiSO.  Where  the  admio' 
istrator  is  liable  to  pay  interest,  and  1  Jacob  ta  W.'  39.  If  an 
executor  pay  to  creditors  more  than  the  amount  of  the  person- 
al estate,  he  makes  it  his  own,  64. 

.  '^  3  con.  The  creditor  made  the  debtor  his  e^ennor,  and 

the  court  by  Sutherland,  J.  seem  to  be  of  opinion  the  debt 

sCoweii, TBi-wss  extinguished.     He  said,  p.  607,  'the  rule  is  universal, 

|i(^  MirviD  0.  jhat  when  tlie  remedy  is  suspended  by  the  act  of  the  party, 

eniitled  lo  it,  it  is  destroyed  forever.'     This  may  be  true,  and 

the  action  may  be  suspended,  but  ilie  [winciple  hardly  applies 

lo  the  case  of  a  debtor  made  executor,  for  though  the  aetian 

is  suspended,  all  remedy  is  not,  for  the  probate  court  may 

hold  the  executor  to  account  for  the  debt,  as  assets  in  his  hands, 

^W^^Sma*'  ^"'^  "*  ''''^  purpose  he  may  be  sued  in  the  probate  bond.     In 

o.  TbompMHi,  this  case  the  general  rule  is  admitted  by  the  court,  but  the  ex- 

■^'"-2         ceptions  are  much    relied   on  ;  nor  was  it  a  question  of  assets 

;„"■      *"~  in  the  probate  court :  Rely  on  Wankford  v.  Wankford  ;  3  Bac. 

Ahr.  119;  Sutherland,  J.  also,  cited  to  support  the  general 

rule,  Toll.  L.  Ex.  272,    8  Co.  136  ;  Bac.  Abr.   Ex.  A.  10  ; 

2  Bt.  Com.  513,  R.  Cow.  184,  Wankford  t>.   Wankford  ;  1 

Salk.   299;   U    Mass.   R.   J69;   12,  id.  201 ;  Off.  Ex.   31. 

The  true  principle  is  stated  12  Mass.  R.  199-205  ;  Winship 

V.  Bass,   sic. ;  See  s.  20,  this  article.     The  court  in  Nevr 

York,  held  the  executor's  debt,  he  owed  the  testator,  asieta 

towards  paying  his  debts,  but  not  for  the  benefit  of  the  next  of 

kill  or  of  general  legatees,  unless  it  appears  on  the  whole  will,  the 

testator  means  not  to  discharge  the  debt ;  then  the  executor  is 

trustee  for  them,  to  the  amount  of  his  debt. 

^  19  eon.  If  the  authority  be  given  to  them  virtute  officii, 
so  an  acting  executor,  where  the  other  renounces  by  21  ■  H. 
8,  ch.  4,  Smith's  lessee,  v.  Folwell ;  ]  Binn.  546 ;  Jackson  tt. 
Ferris,  15  Johns.  R.  348  ;  Nelson  ».  Carrtngton,  4  Munf.  332 ; 
Miller  v.  White,  Tay.  R.  309  :  Srctw,  if  a  naked  power, 
Woodbridge's  heir  v.  Walkings,  3  Bibb's  Rep.  349.  And 
where  a  testator  devises  land  to  be  sold,  and  names  no 
one  to  sell,  the  executor  must  sell,  wherever  the  purchase  mon- 
ey is  to  be  apphed  to  the  payment  of  debts,  or  be  diatitbuted 
^[{^I^U<Q,  as  legacies.  Sugden  on  Powers,  167—178. 
486-487 ;  1  Two  excoutors,  empowered  by  will  to  sell  lands  after  letters, 

^Pv^"*-  ^_  fcc.,  granted,  one  relinquishes  the  trust,  the  other  may  sell.  If 
«n  ft,  >i!  o.  A  be  indebted  to  B,  and  A  makes  B  his  executor,  and  B  gets 
BogBn  fc  ■!.  judgment  against  A  in  his  lifetime,  and  after  A's  death  sella 
his  lands  on  B's  execution,  and  B  hinudf  purchases,  his  pur- 
chase is  vacated ;  he  can  no  more  purchase  than  any  other 
trustee  can,  who  sdls.  An  executor,  administrator,  or  any 
other  acting  in  trust,  can  in  no  case  buy  when  he  sells.    Aa  the 
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seller  of  uwtfaer's  property  he  holds  in  trust,  it  is  his  duly  to  I.  Ch.  29. 
gel  the  best  price,  but  as  buyer,  bis  interest  is  to  reduce  the    Art.  4. 
ptice.  Cob. 

The  testator  directed  his  estate  to  be  aold,  Sic.  after  his  ^.^-s^-^^ 
wife's  death,  aod  apptunted  A  uid  B,  two  strangers,  and'  his  shvp^een  in 
son  J,  executors  to  execute  his  will.  A  and  B  alone  (woved  J'";""''"*!'"" - 
the  will;  the  widow  and  J  and  other  children  being  dead,  Aee2.  ' 
and  B  sold  ifae  real  estate.  Held,  1 .  The  testator's  objects 
being  in  a  measure  defeated  by  the  deaths,  fiic.  the  power  it- 
self failed,  so  the  sale  was  void  as  far  as  the  vendee's  title  de- 
Ctnded  on  it,  and  so  far  the  estate  desoeaded  to  the  heirs  at 
w :  2.  Where  a  testator  directs  his  executors  to  sdl  land,  it 
seems  this  is  a  naked  authority  not  coupled  wilfa  an  interest. 
Th^e  is  BO  estate  vested  in  the  executor,  as  such;  and  on 
tbe  death  of  one  tbein,  the  power  does  not  survive  et  common 
law:  3.  It  seems  1  R.  L.  366,  s.  11,  only  provides  for  the 
case  of  an  executor  who  refuses  to  act :  4.  In  case  of  several 
executors  having  a  naked  power,  and  one  dies,  it  ceases,  though 
be  never  qualified  as  executor.  Bei-gen  v.  Bennet,  1  Cains. 
Cases  in  £it.  16 ;  6  Johns.  R.  73—81 ;  Jackson  v.  Jansen, 
testator's  (^jeci  ceased;  16  Johns.  R.  167,  Jackson  v. Given, 
id. ;  as  to  the  power  cited,  2  Johns,  ch.  R.  30  ;  14  Johns.  R. 
627,  S.  C. ;  on  appeal,  id.  553,  same  case,  Osgood  v.  Frank- 
lin ;  Jackson  t>.  Ferriss,  15  Johns,  346 ;  other  cases  in  John- 
son ;  Gebach  v.  Smith,  3  Binn.  R.  69  ;  Pow.  on  Devises,  291- 
3IO;  3  Salk,  277;  Co.  L.   113,a.;id.  ISI,  c. ;  id.  236; 

ard.  415;  Tpll.  L.  E.  171-2—3,  304. 
H^  2    As  to  an  executor  of  his  own  wrong.     2  N.  H.  Rep.  Abt.  6. 
'475,  &e.,  Neal  c  Baker,  executor,  and  Clements  «.  Swain.    Con. 
Where  the  estate  is  insolvent,  and  he  voluntarily  pays  some 
creditors  double  the  amount  of  debts  received,  he  is  stUI  liable, 
and  Ihou^  be  takes  out  letters  of  ndnunistration  after  he  is 
sued. 

§  11.  MtvM  of  tettaior'i  properly.  An  executor  commits  j  p^  884— 
a  fraud,  when  be  applies  or  pledges  to  his  own  use,  the  prop- sob. 
erty  of  his  testator,  when  not  in  advance  to  the  estate,  and  the 
purchaser  or  mortgagee,  with  notice  thereof  at  the  time  of  the 
purchase,  &c.,  will  be  decreed  to  make  restitution  ;  but  if  no 
such  notice,  he  will  be  protected  as  a  purchaser,  &c.  without 
notice.  Tbe  executor  gave  a  deed  of  trust,  of  slaves  and 
goods,  to  secure  an  old  del>t  of  his  own.  This  principle  as- 
serted, the  executor  holds  tbe  legal  title  of  tbe  testator's  ef- 
fects, in  trust  for  creiKtors,  and  legatees,  speciSc,  pecuniary, 
or  reuduary,  afid  if  there  be  fraud  and  notice  as  above,  they, 
and  also  the  administrator  de  bonit  non,  may  question  the 
sale  or  mortgage,  cited  4  D.  8c  E.  621 ;.  11  Ves.  Jr.  421, 
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1.  Ch.  29.PIowden,    525;  &  Ves.  Jr.  211-212 ;  7  Ves.  152;   14  Ves. 
352  ;  Livennore,  129-130  ;  3  Muaf.  7  ;   17  Vee.  153  ;  well 
observed   the  purchaser  can  have  no  teinplalion  to  pay  his 
moaey  for  questionable  tide.     The  sanae  as  to  the  mongagee 
—  who  lends  Itis  money  at  the  time  of  the  pledge  given. 

^  12.  Svretiei  of  executors  how  far  held.  1.  Not  held  for 
proceeds  of  land  sold  by  the  executor  under  the  will :  2.  Not 
for  the  acts  of  his  executor  in  the  administration  of  the  assets 
of  the  first  testator :  3.  Executor  and  sureties  are  sued,  and 
be  confesses  assets  iic.,  court  of  equity  may  decree  immedi- 
ately against  hitn,  and  leave  the  creditor  to  proceed  against  the 
sureties  by  motion,  if  it  should  become  necessary.  And 
where  the  administrator  so  comes  in  and  fails  to  support  the 
action,  costs  are  taxed  against  the  estate  of  the  intestate.  2 
Pick.  R.  68,  Brooks,  &u:.  administrators,  e.  Stevens  io  error. 
See  16  Mass.  R.  530. 
j^jfj._  7_  ^  9-  •ind  in  cotes  of  insolvency.     The  intestats  is  sued, 

Con.  ""'^  ^"^^  pending  the  action  ;  his  administrator  assumes  the 

S  Oraenl.  109-  defence,  and  omits  to  suggest  the  insolvency  on  record,  or  pray 
lu '/""?''' "'^  slay  of  execution;  hence  it  is  issued  and  returned  nulia 
btnt^.  hona ;  it  is  waste,  and  the  administrator  is  liable  to  a  judgment 

and  execution  de  bonis  propriit.     After  an  execution  has  been 
regularly  issued  and  returned,   it   cannot  be  set  aside.     Not 
enough  the  administraior'a  attorney   mentioned  the  insolvency 
verbally  to  the  court,  when  be  should  have  taken  the  proper 
course  on  record.     2  N.  H.  Rep.  36. 
RoaB.Luiher    '  ^   '*'■  Debt  for  an  escape  of  Wait,  a  prisoner,  on  CO.  ««■  from 
SheHff.tCow'gaol  limits.     Held,  1.  The  issuing  of  the  writ  is  the  com- 
en,  168-169.    niencement  of  the  suit:  2.  This  seems  to  mean  the  actual 
delivery  of  tbe  writ  tp  the  officer  :  3.  A  mintake  of  the  name 
of  tbe  attesting  chief  justice,  is  amendable  :  4.  When  this  is 
in  a  ca.  sa.  the  sberiS*  cannot  object  in  an  action  for  an  escape. 
See  17  Johns.  63;  18  id.  14,  496  ;  19  id.  170;  1  Cowen,  47. 
But  IS  Johns  14,  496,  it  is  stated  if  a  writ  be  made  out,  and 
put  in  the  mail,  and  actually  sent  off  for  the  officer's,  with  &  fixed 
mtention  to  have  it  served,  nteh  act  and  intent,  that  puts  it  on  its 
way  from  the  pit.  to  the  officer,  is  the  commencement  of  the 
suit ;  while  tbe  pit.  keeps  it  in  his  hands  bis  intentions  are  un- 
known.    The  delivery  of  the  writ  to  the   coroner's  wife  is  tbe 
Bnmmi  d.       commencement  of  the  action   against  the   sberiS'.     By   these 
Eut,  IT  Jofan.  cases  it  appears  two  things  are  essential  tg  the  commencement 
'''  of  the  suit.     After  the  writ  is  made  out :  1.  The  pit.  must  be 

absolutely  determined  to  have  it  served  :  2.  It  must  be  put  on 
its  way  to  be  served  :  3.  The  pit.  put  It  into  the  hands  of  A  to 
deliver  it,  when  he  finds  a  certain  event  shall  hoppen,  as  the 
prisoner  passing  over  the  gaol  -  limits.     A  finds  the  feet  exists 
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end  tAtolvtely  determines  (o  have  it  served.     This  decision  is  I.  Ca.  39. 
the  commencement  of  the  action,  if  be  have  power  to  decide    Art.  7. 
to  commence ;  but  if  he  have  not  this  power  his  decision  has    Con. 
no  e^ci,  and  the  suit  is  not  commenced  till  he  actually  delivers   \^>v^^ 
it  to  the  proper  officer  to  have  it  served. 

^  11.  Masa.  Act,  March  3,  1629,  provides  that  all  actions 
for  injuries  done  to  real  estate,  that  abate  fby  the  death  of  the 
parties,  be  considered  as  surviving  to  the  executor  or  adminis- 
trator, and  prosecuted  or  def^ided  accordingly,  as  the  deceased 
might  have  done,  &C.  if  living— cnsy  appear  on  motion,  &c.  no- 
tified, lie.  and  nonsuited  and  defaulted.  Sec.  Judgment  de  bonit 
tatatorit,  assets,  fttc.  .         . 

^  10  can.    Where  the  executor  or  administator  buys  lands,      ^*    ' 
&c.  of  the  heirs,  there  is  a  trust,  and  be  must  act  accordingly,  '^' 

fts  if  an  administrator  purchase  lands  from  the  heirs  of  bis  in- 
testate sold  under  a  license,  they  being  of  age  or  not,  his  pur- 
chase is  valid  if  fair,  and  for  a  full  price.  But  if  he  gives  an 
insufficient  price,  be  may  be  made  to  account  for  the  de^ciency. 
The  same  principle  applies  to  guardians  and  wards.  2  N.  H. 
Rep.  318,  223.  Irf>vell  v.  Briggs  and  Bnoiher,_aDd  sundry 
cases  cited. 

§  11  con.  Nor  on  the  former  law,  is  be  held  by  bis  general  J*%.  stituio 
administration  bond  to  account  for  the  real  estate,  or  to  sell  it  or    S3  c.  ss ; 
for  Ibe  proceeds  if  sold,  but  is  on  the  statute  of  J817  c.  190:^"«^f^«- 
■  2.  Does  not  refuse  to  account,  till  cited  by  the  judge :  3.  If  Greeni.'isg, 
no  spedal  bond  be  taken  on  license  to  sell  real  estate,  the  reme- 1-".  Nelson 
dy  is  by  removal  of  the  administrator.  j»cSo»^ah- 

$  17  con.  Held,  two  judges  against  one,  that  an  adminis-g  g^^j  287— 
trator  de  bonis  nan,  may  maintain  an  action  of  debt  on  a  judg-  816  Dyk«  v. 
ment  obtained  by  the  executor  ;  2.  Enough  to  allege  that  A,  ^"j!"'™'"' 
executor  of  B,  recovered  the  judgment,  and  it  will  be  inferred 
the  debt  was  originally  due  to  the  testabir  on  the  plea  md  tid^  suind  93 
nrord.  Judge  Coulter  held  the  judgment  recovered  hy  the  ex-  s  Co.  »^  Co. 
ecutor  was  a  valid  one,  and  a  bar  to  any  action  on  the  original^-  (^">.  Jud. 
contract. 

f  30.  Debt  on  administration  bond  j  also  on  bond  as  to  sell-  le  Mua.  B. 
ing  real  estate,  by  license  of  court,  on  the  first  to  charge  the  IZB,  134, 
administrator  for  mon^  received,  not  accounted  for,  it  must  ap-  ''*j^''  ^"''*^' 
pear  he  received  it,  before  he  setded  bis  administration  account, 
or  if  after,  then  that  he  has  been  cited  by  the  judge  to  render 
an  account.     He  is  not  held  to  state  the  conditions  of  the  sale 
in  an  advertisement  for  the  sale  of  land.  Sec.  :  3.  He  may 
make  immediate  payment,  a  condition  of  suclt  sale  :  4.  The 
replication  must  state  wben  the  money  was  received ;  the  time 
was  stated  under  a  videlicet  and  bad.  See  Videlicet,  ch.  192  a.  9. 

^  31.  Where  the  administrator  dies  and  his  account  is  not2Q,.^Q|  fg_ 
settled,  it  does  not  belong  to  the  administrator  de  bonis  nan,  to  SI. 
present  it  to  the  judge,  and  setde  it,  but  to  the  representative 
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1.  Ch.  39  <>f  t^  deceased  administrator.  An  administrator  on  an  estate, 
n  outer  droit  in  his  transactions  with  the  debtors  and  credit- 
on  of  it,  but  in  settling  kit  own  eccount  wilh  the  judge,  he  acts 
in  fat  ovm  right ;  this  right  and  duty  passes  to  Am  executor  or 
administrator,  and  if  necessary  to  sue  the  bond  of  the  deceased 
adtninistrator,  his  executor  or  administrator  must  be  sued,  and 
not  the  administrator  de  bonii  non ;  his  duties  are  limited  to  tha 
estate  not  administered  upon.  See  Toller,  492. 
Art.  16.  ^  ^    ^'''     Pleadingi  and  evidence.     Only  caae  of  simple 

Con.    '      contract  on  which  debt  does  not  lie  against  the  administrator,  is 
where  the  intestate  could  wage  his  law.     8  Wheat.  673,  be. 
not  in  cases  of  notes  and  bills,  kc.     Com.  D.  Adm.  B.  14; 
Pleader,  2   W.   45,  tit.  2  D.  2  ;  1  Chita's   Plead.    106 ; 
CbJlty  OD  bills  426  ;  2  Saund.  R.  74,  note  2  by  Wms;  Nor- 
wood V.  Reed,  Plowd.  182  ;  Cro.  Eh  557.  Wager  of  law  is  ex- 
cluded in  the  U.  States  by  the  constitution  of  the  U.  Stales,  &c> 
in  which  it  is  declared, '  that  in  all  suits,  at  common  law,  wher« 
the  value  ht  controverqr  exceeds  $20,  the  right  of  trial  by  jury 
shall  be  preserved. 
1  Nott  tMc        The  executor  of  an  executor  represenU  the  first  testator,  and 
'     *    '    when  an  action  is  brought  against  the  executor  of  an  executor 
for  a  debt  owed  by  the  testator,  he  may  be  declared  against  as 
executor  of  the  first  testator,  without  noticing  the  first  executor, 
but  it  is  the  most  correct  to  notice  him ;  was  debt  on  a  judgment, 
^food  n.  M«n-      Error  from  the  supreme  court  to  the  court  of  errors.     At- 
Cowen  618     tvmpnl  by  said  Company,  on  notes  against  Walter,  Franklin,  Os- 
Sg.      '      '    good,  and  others,  heirs  and  devisees  of  Maria  Osgood  ;  the 
main  question  was,  if  her  deeds  of  real  estates  to  her  daughters 
were  fravdulent,  as  to  the  pits,  and  other  creditors.      Her  exe- 
cutors petitioned  the  surrogate  for  license  to  sell  ber  real  estate 
to  pay  debts ;  their  petition  was  accompanied  with  a  3worn  ac- 
count of  the  personal  estate ;  this  the  supreme  court  admitted  to 
prove  her  Insolvency,  but  the  court  of  errors  contra,  and  held 
the  acts  or  admissions  of  executors  are  not  evidence  against  the 
heirs  or  devisees  :  nor  to  show  the  insolvency  of  their  ancestor, 
(their  mother,)  when  she  conveyed  the  real  estate  in  question  to 
certain  persons,  in  an  action  by  a  creditor  against  her  heirs  and 
devisees,  seeking  to  show  that  such  conveyances  were  voluntary 
and  fraudulaa,  whereby  the  subjects  of  them  become  assets  in 
the  deft's.  hands,  and  1  Munf.  437. 
S  Greenl.  1T4,      An    administrator    has   trespass   for    ao  injury    to  personal 
'^'  property,  committed  after  the  intestate's  death,  and  before  ad- 

ministration granted,  and  if  described  in  the  writ  as  the  intestate's 
property,  and  not  saying  of  the  administrator,  it  is  well  after 
verdict, 
s  OreeDl.  zeo-     The  executor  may  sue  in  fm  ovm  rtghi,  on  a  contract  made, 
SM.  Carlisle  v.  Qr  for  a  tort  committed,  q/ier  the  testator's  death  :  2.  In  trover 
^'  the  property  is  not  changed  tiU  judgment. 
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3N.  H.  Rep.  71  Ab  admiirietnitor  has  aa  action tO' fore-  ] 
close  a  mortgage  made  to  the  intestate. 

^  3  eon.  An  adTfunistraur  recovers  judgment,  he  may  bring 
debt  oo  it  in  lis  own  name  and  need  not  declare  as  adtniiBStrfr- 
tor.     16  Mass.  R.  71-73. 

^  3  con.  If  two  adrnmstrators  sue,  end  one  afime  K>Ie  and 
pending  the  action,  ^e  marries,  it  does  not  abate  the  action ;  the 
other  proceeds  alone.  17  Mass.  R.  341,  stat.  Feb.  6,  1784, 
g.  19  (c.  24)— this  is  Mass.  statute  law. 

If  the   deft,  be  sued   as  executor  when  he  is  adminisira-gjf  g  g^ 
lor ;  or  if  the  sirit  be  commenced  whbin  a  year  from  her  ap-t76. 
pdntment,  it  can  be  pleaded  only  in  abatement. 

^  10  ton.    If  an  executor  bring  an  action  on  a  promise  to  the 
testator,  barred  by  the  act  of  limitation,  and  there  has  been  a  s  Hir.  k.  Me 
pronuse,  by  the  deft,  to  the  executor,  he  must  declare  on  it.  In  "■  "*-  *"■ 
tlua  case  it  may  be  understood  that  the  executor  or  admiuinis- 
.trator  may  renew  the  debtor's  promise  to  the  executor  or  ad- 
mioistrator  of  the  creditor,  that  was  made  to  him,   and   on 
this  renewal  the  pit.  executor  may  specially  declare  and  take  ^ 
the  case  out  of  the  statute  of  limitations,  otherwise  barred  by 
it ;  but  the  pit.   executor  cannot  so  release,  as  to  be  a  witness 
to  prove  the  renewal,  as  his  liability  to  costs  will  continue.     See 
Ch.  39  a.  6.  B.  14  5  3  Greenl.  17-21. 

But  an  administrator  cannot  revive  a  debt  due  to  himself  from 
the  intesute,  barred  when  be  died,  by  said  acts.     2  Pick.  R.  *  N.  H,  Rep. 
S67,  Richmond  adnuDistrator  petitioner. 

An  administrator  may  plead  never  promised  within  6  years ; 
and  if  any  fact  brings  Uie  case  within  the  statute,  it  must  be  re- 
plied.    A  promissory  note  is  bona  notalnlia,  where  the  debtor  P- ^2- 35"°'^ 

t  •on  r.  Wil»oo. 

^  17  COB.  If  an  administrator  bave  assets  to  pay  a  debt,  and 
suffers  h  to  be  unpaid,  and  in  consequence  of  his  neglect  it  is  sued 
for  and  recovered  wilb  tnterest'and  costs,  he  cannot  charge  such  Caihghsn  «. 
interest  and  costs  to  the  estate ;  and  if  he  ship  the  intestate's  |^'^'  j^j*^' 
efiects  on  a  trading  voyage,  he  is  liable  for  any  loss  that  maypp  304  sse. 
arise  out  of  the  transaction. 

§  19  con.  Under  the  plea  or^rZeneafftntnufraviV,  the  existence 
of  debts  of  a  superior  npture  cannot  be  given  in  evidence,  they 
must  be  specially  pleaded.  The  administrator  sues  a  bond  to  the 
intestate — plea  non  est  factum  ;  pk.  need  not  produce  his  letters 
of  administration. 

^  37  con.  Same,  15  Mass.  R.  374.  Sullivan  administrator, 
r.  Holker  and  Porter,  promises  to  a  former  administrator. 

§  34.  Where  an  executor  or  administrator  pleads  a  false  plea, 
ihe judgment  is  de  bonis  teslatoris  and  non  de  oonu  propriis,  8ec.  LmaDg  ». 
and  under  the  statute,  if  sufficient  goods  and  chattels  cannot  beLtDrinir,  is 
found,  then  of  lands  and  tenements,  8tc.     If  one  of  several  ex-  jj''?'  m***^  ■ 
eculors  or  administrators  admits  a  debt  of  the  deceased  to  be  due 
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:.  Cb.  29.  this  does  not  concltide  the  others,  but  they  may  show  it  is 
paid.     James  t>.  Hacklay. 

^  36.  A,  ODe  of  three  executors  owed  the  testator  a  debt 
by  simple  contract,  when  the  will  was  made.     He  refused  to 
act,  and  the  other  two  proved  the  will  and  administered.     A 
afterwards  gave  a  bond  to  the  two  acting  executors  for  his  said 
debt ;  and  above  a  year  after  assumed  the  office  of  executor, 
and  cancelled  the  bond.     Held,  it  was  given  for  a  raluahle  con- 
Otidner  v.       sideration,  and  to  the  obligees  in  their  private  capacities,  the  ad- 
J*)iu  it^iSS    ^'*'°"  °^  executors,  Sic.  being  merely  words  of  description,  and 
that  A's  act  of  cancelling  the  bond  was  a  void  act ;  the  two  ex- 
ecutors recovered. 
OstertiiHit V.         ^  ^^'  •^"""■/''''sgainst an  administrator;  deft. pleaded  nontu- 
Hanienburgfa,  tumpiil — non  (utumpiU  infra  sex  annat  and  pkne  adminiMtrant: 
^Johni  H.     Verdict  for  the  pit.  on  the  two  first  pleas,  and  judgment  of  assets, 
quando  arciderint,  fac-    Verdict  for  the  deft,  on  the  third  plea, 
and  judgment  for  him  for  his  costs. 
Troup  "the        ^  37,  Though  an  action  does  not  lie  by  an  executor  or  ad- 
sSih"a?       minislrator  for  the^i-aMdof  the  testator  or  intestate,  that  doestiol 
Johna  R.  SB.     bene6t  the  otMeti ;  yet  it  lies  against  his  representatives  on  a  con- 
tract fraudulently  performed  by  him. 

^  38.  Debt  on  administration  bond  in  two  actions:  the 
People  V.  Mc  Donald  and  Dobbs  impleaded  with  Sarah  Har- 
iland ;  same  v.  same,  1  Cowen,  189—193:  1.  Record 
amended  where  by  mistake  the  judgment  was  de  honia  proprUt, 
where  it  shoidd  have  been  de  bonit  testatona  si,  ffc.  et  de 
bonis  propriis  ti  non,  Sfc.  Actions  were  under  statute  1  R. 
L.  447.  to  recover  two  several  claims  in  favor  of  the  same 
pit.:  2.  Court  ordered  them  to  be  consolidated  :  3.  Assign- 
ing for  breach  not  filing  an  inventory,  &ix.  within  six  months 
where  not  shown  the  relator  suffered  any  injury  from  the 
omission,  is  improper :  4.  This  assignment  ordered  to  be 
stricken  out  of  the  declaration  ;  5.  The  relator  being  within 
the  jurisdiciJon  of  the  court,  no  stay  of  proceedings  till 
costs  be  secured  :  6.  They  may  be  enforced  by  attachment. 
See  ch.  149.  a.  2.  s.  44  :  7.  The  pit.  had  leave  to  declare  de 
nova. 
Abt.  19.  ,  ^  10.  ExecutOT^s  compeniation  in  New  York.  The  statute 
Con,  of  1817,  authorizes  the  court  to   make    an  allowance  to  the 

28^1  ^J,  executor,  in  certain  proportion,  but  not  any  special  allowances: 
WboTier, be  2.  There  is  no  fixed  rate  for  an  agent:  3.  One  appointed  by 
V.  B«itBoa.  (he  executor  is  entitled  to  a  compensation  for  his  services, 
whether  tlie  will  authorize  his  appointment  or  not,  and  it  must 
be  borne  by  the  testator's  estate :  4.  The  object  of  the  act  is 
to  give  one  reward  for  all  services,  and  that  may  be  ascerlaia- 
ed  by  computation  on  one  species  of  service  only,  that  is,  on 
receiving  and  paying  money. 
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^  11.  Probate  powert  m  JVevi    Yori,  now  and  formerly.  I.  Ch.  39. 
Tbe  probate  and  prerogative  courts  of  the  colony  were  form-    Art.  19. 
ed  on  (he  model  of  ibe  ecclesiastical  courts  of  England,  as  to       Con. 
tbe  subjects  of  their  jurisdiction,  but  it  does  not  appear  they    ^,^~-^-^^ 
were  bound  to  follow  the  practice  of  Ibose  courts.     Since  the  i  Hop.  Ch.  R. 
Revolution  the  probate  courts  in  New  York  have  been  estab-  v!^7*ifj_j-_ 
lished  and  regulated  by  statutes,  the  last  euacted  March  31,,.  Biid. 
1833;  but  in  this  State,  as  in  tbe  others,  statutes  are  often 
revised  and  altered.     The  question  in  this  case  was  as  to  the  ^f^^i""  ^''- 
Msuwr-.  »nit,.  :5™?S- 

^  13.  Tbe  ph.  declared  on  &  note  and  for  money  lent  in  91. 
Ihe  lifetime  of  the  testator  and  a  promise  to  himself  at  exeeu' 
tor,  after  the  testator's  death.  Being  nonsuited  on  the  trial, 
held,  1.  He  paid  no  costs:  3.  The  same  as  to  an  intimtd 
eowiputauet  with  him  touching  accounts  of  the  testator. 
3.  General  rule  is,  if  the  executor  sue  as  executor  when  ho 
can  sue  in  his  own  name  and  fails,  he  pays  costs;  otherwisOj 
if  be  mutt  sue  oi  executor.  4.  If  the  cause  of  action  accrue 
vhoUy  after  the  testator's  death,  and  the  executor  fails,  he 
pays  costs,  as  in  trover  on  Am  own  potietnon,  or  aumnpait  for 
money  bad  and  received  to  his  use,  or  debt  for  an  esea|>e  on 


his  own  judgment  and  execution,  o*  exenitor.  But  5.  If  the 
cause  of  action  accrues  wholly  or  partially  in  tbe  testator's 
life  time,  as  in  attumpiii  on,  a  promise  to  the  testator ;  so  if 
this  be  followed  with  a  promise  to  the  executor  to  pay  tbe 
same  debt ;  in  both  cases  he  mutt  sue  at  executor  :  so  of 
debt  for  an  escape  from  the  testator's  judgment  and  execution, 
though  the  escape  be  after  bis  death.  In  these  cases,  suing 
necessarily  as  executoTf  if  he  fails  be  pays  no  costs.  For 
costs,  cited  10  East,  393  ;  2  Strange,  1006  ;  11  Johns.  400; 
16  id.  148  ;  17  id.  268,  Hogeboom  v.  Clark  ;  1  Wash.  138, 
Thornton,  exV.  v.  Jelt.  These,  on  the  ground  he  might  have 
sued  in  his  own  name,  against  costs,  2  Bos.  &£  P.  353;  3 
Burr.  1586 ;  10  East,  393 ;  Cro.  J.  339 ;  1  Bos.  &e  P.  445  ; 
11  Johns.  403. 

On  the  true  principle  above  stated,  and  5  D.  &i  E.  234, 
eee  cb.  9.  a.  19.  s.  9,  where  near  all  tbe  distinctions  are  taken 
and  cases  cited,  showing  bow  executors  and  administrators 
must  sue  in  aater  droit,  or  not ;  and  4  Cowen,  550-553,  end 
many  cases  cited. 
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%  3.  eon.  If  a  general  shipment  be  made  to  a  factor  to    ^'"** 
secure  to  bim  his  advances  and  other  just  chs^ec,  he  bai  ft 
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lieo  dierefor  only  on  that,  Bad  subject  to  sich  Uea  the  owner 
Bwy  dispose  or  ibe  property  sb  he  pleases.   3  Meson,  334-341. 

ir  ihe  principal  instruct  the  lactor  to  sell  produce  for  cash 
only,  and  he  allows  ibe  buyer  to  take  it  away  wilbout  paying 
the  money  at  the  lime  of  the  sale,  who  absconds  iniinetUately, 
the  factor  ia  liable  for  the  amount,  (bough  a  usage  is  proved 
among  the  factors  of  allowing  to  purchasers  seven  or  fourteen 
days  to  pay,  where  the  sale  has  been  for  cash,  for  no  usage 
will  authorise  a  departure  from  posilive  instructions  of  the 
principal :  they  are  the  agent's  law.  This  usage  bad  existed 
in  Charleston  for^  years.     Mr  Justice  Cbeeves,  conira. 

^  9.  How  a  factor  may  seU  to  pay  his  own  debt.  The 
ph.,  the  principal,  brought  €utwnpnt  for  the  goods  sold  and 
d^rered.  Plea,  I.  General  issue :  2.  In  bar  for  said  goods, 
&c.  were  with  the  pit's,  oonseot  ao  sold  and  delivered  to  the 
deft,  by  Joba  Summers,  agent  and  factor  of  the  pit.,  and  in 
Sanuners'  own  name,  as  the  true  and  sole  owner  of  them,  and 
the  deft,  did  not  know  the  goods  were  the  pit's,  nor  did  he 
appear ;  that  when  said  goods  were  sold  and  delivered  Sum> 
nners  was  indebted  to  the  deft.,  and  still  is,  in  more  than  the 
value  of  the  goods,  aod  that  the  deft,  is  ready  and  willing  to 
•set  off  and  allow  the  ph.  the  Falue  of  the  goods  out  of  the 
monies  so  due  and  owing  from  the  swi  Summers.  Held,  on 
special  demurrer  that  the  plea  was  good.  One  objection  to 
the  special  plea  was,  that  it  amounted  to  the  general  issue : 
anc^er,  the  debts  not  of  a  kind  to  be  set  off.  As  to  the  first 
objection,  cited  George  o.  Clagett,  a.  8.  s.  5  ;  Rahone  v. 
Williams,  7  D.  WE..  360,  n. ;  Boot  v.  Wilson,  8  East,  311. 
Off-set,  same  and  other  cases,  as  Baring  tt.  Carrie,  2  B.  Sc  A. 
137.  As  to  the  general  issue,  see  ch.  176.  a.  5,  &c.  Lien, 
5Binn.  441— 538. 

^  10.  .iuumpsit  to  recover  the  amount  of  two  several 
bills  of  exchange,  each  drawn  by  Rea  &£But1er,  in  Savannah,  on 
Tho.  C  Butler,  of  New  York,  at  sixty  days  agbt,  both  paya- 
ble to  the  ph.,  remitted  to  him  by  the  deft,  for  the  pcoceeds 
of  goods  consigned  to  them  by  the  pit.  for  sale  on  bis  acooant, 
which  they  sold  at  a  credit,  as  his  factors,  under  a  commissioa 
to  guaranty  thefaaleB.  The  drawee  was  one  of 'the  drawers: 
tbey  failed  :  facts  stated.  In  this  case  many  points  were  de- 
cided, as  1.  A  factor,  under  a  general  power,  wilt  not  be  re- 
sponsible for  losses,  if  he  acts  to  the  best  of  bis  abilities,  with- 
out breach  of  orders,  gross  negligence,  or  fraud.  If  there  be 
a  loss  by  bia  giving  credit,  on  a  sale  or  making  remittance,  be 
is  responsible,  unless  it  appears  be  used  ordinary  diligence  to 
ascertain  tbe  discredit  or  insolvency  of  bim  who  occasions  the 
toss  by  hia  failure  :  2.  When  directed  to  remit  be  need  not  in 
genei^  inquire  into  the  credit  of  the  drawee  :  3.  If  circum- 
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atances  of  suspicion  appear  against  the  drawers  sufficient  to  I.  Ch.  30 
put  a  man  of  ordinary  prudence  on  his  guard,  be  will  be  ac-  ^rt.  1. 
coustable :  4.  If  the  bill  be  drawn  by  partners,  he  must  show  Con. 
'  the  good  credit  of  each,  and  all  of  tliem  :  5.  A  factor  need  not 
obey  instructions  to  remit,  unless  good  bills  can  be  obtained, 
and  he  must  follow  iiteratly  limited  powers:  6.  When  direct- 
ed to  draw  on  a  good  houae,  he  must,  at  his  peril,  see  the 
drawee  is  in  good  credit :  7.  A  (^  credere  commission  is  where 
a  factor  for  a  premium  (one  and'One-fourtli  in  this  case)  be- 
yond bis  usual  commission  for  sale,  becomes  bound  to  pay  the 
price  in  all  events  :  8.  As  to  the  actual  vendee,  the  lactor  b 
the  sole  owner  of  the  goods  and  may  set  off:  9.  The  gua- 
nmtee  mokes  the  only  difference  there  is  between  the  common 
focior  and  one  del  credere  :  10.  A  factor  is  not  bound  to  pay 
till  payment  is  due  :  11.  The  guaranty  of  the  sale  does  not 
imply  a  guaranty  of  the  remittance.  The  factor  del  credere 
retains  his  ordinary  character  as  to  the  remittRnce  :  12.  The 
guaranty  of  remittance  depends  on  the  general  principle  diat 
a  note  or  bill  does  not  pay  a  prior  debt,  unless  it  prove  good : 
13.  The  owner,  before  payment,  may  resort  to  the  actual 
vendee,  as  the  collateral  security  of  the  factor,  and  may  stop 
the  payment  to  the  factor.  Here  is  a  summary  of  most  of 
the  principal  duties  and  powers  of  both  kind  of  factors.  Judg- 
ment for  the  pit.  for  the  amount  of  the  bills. 

^  3.  A  factor  may  sue  for  goods  sold  by  hini,  and  payment  Abt.  3. 
to  bim  is  valid  if  not  forbidden  by  the  principal.  Gerard  v.  Con. 
Ta^art,  5  Serg.  &:  R.  37,  29. 

^  3.  Hovt  merchanlt  may  make  themielvet  factort  and  lia- 
bU,  Szc. :  as  where  the  pit.  a  merchant  in  New  York  consign- 
ed goods  to  the  master  of  a  vessel  bound  to  the  Havana  for 
sale;  the  master,  when  he  arrived  there,  delivered  the  goods 
to  the  defts.,  there  commission  merchants,  for  sale.  Held,  as 
he  had  no  power  to  pledge  them  for  his  own  account,  the  defts. 
by  receiving  them,  knowing  they  were  the  goods,  became 
substituted,  as  factors  and  agents,  in  the  master's  place,  and 
accountable  for  the  proceeds  of  the  goods  to  .the  ph.,  and 
could  not  retain  them  for  any  advances  made  by  them  to  the  BucUar  n. 
master,  or  for  the  balance  of  account  arising  from  transactions  P*cinn.  so 
between  him  and  them.  "  ■''"™-  ^  "'■ 

Same  prindple,  1  Mason,  440 ;  and  if  be  do,  the  principal.  Art.  7. 
after  demand  and  refusal,  may  maintain  trover  against  the    Con- 
pawnee;    and    he  has,   by  the  general    law,   the  pertonala. 
security  of  the  owner  as  well  as  a  lien  on  the  goods,  for  his 
advances ;  but  by  contract  be  may  waive  his  right  to  personal 
responsibility.     1  Mason,  9,  Peisch  o.  Dickson,  and  1  Mc 
Cord,  1. 
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He  cannot  pledge  his  principal's  goods.  3  Bam.  b  Cre«.  M3. 
^  1  con.  Same  principle,  3  Hason,  332-343,  Tbonipson 
V.  Perkins  &  a). ;  the  factor  had  a  del  credtre  coaimisaion. 
See  a.  1 1 .  a.  4 ;  a.  8.  s.  6.  The  priocipal  recovered  :  many 
cases  cited.  The  court  stated  the  true  and  general  principle, 
that  is,  *  the  principal  is  entitled  to  recover  wherever  he  can 
trace  his  own  property  and  distinguish  it,  or  its  proceeds, 
from  the  mass  of  the  property  of  the  factor ; '  as  if  sold  and 
notes  taken  and  these  can  be  specifically  ascertained.  Dens- 
'  ton  o.  Perkins  and  another,  3  Pick.  66,  and  5  Pick.  7-10, 
the  same  principle  ;  and  even  if  my  lactar  sell  my  goods  to  A 
on  credit,  and  in  his  books  chaises  A  the  price,  and  my  fac- 
tor fail  and  assign  to  trustees,  and  I  join  in  the  assignment  as 
B  creditor,  and  the  trustees  receive  A's  debt,  I  can  recover  the 
amount  of  them  if  I  can  trace  my  goods,  my  fsctor's  book 
charges  of  goods  sold  to  A,  and  his  payment  therefor  to  the 
trustees. 
Abt.  9.  4  13-  -^livmpttt  for  monies  advanced  by  a  factor  or  corn- 

Con,  mission  merchant,  in  New  York,  for  account  of  his  principal, 

4Coiran,tso-in  Virginia.     Held,  the  payment  of  a  balance  of  account  by 
^JJjj^jJlJf  ■  the  factor  to  his  principal  after  the  sales  made,  and  for  the 
purpose  of  closing  the  accounts  between  them,  was  an  aa- 
sumption  of  the  outstanding  debts ;  and  therefore  the  princi- 
pal was  no  longer  accouniable  or  boimd  to  refund  advances, 
though  the  debtors  finally  failed  to  pay  for  the  goods  sold  by 
tlie  factor  the  proceeds  whereof  were  looked  to  for  reimburse- 
ment ;  and  1  Pick.  343,  344 ;  3  Johns.  Ch.  R.  600,  Conse- 
qua  v.  Fanning ;  Simpson  «.  Swan,  3  Campb.  R.  391.     But 
e  Cowen,  478,  '^  '"^''^  '''^  factor,  as  in  the  case  of  Oakley  v.  Crenshaw,  a 
*16.  clear  intention  must  appear  to  assume  the  debt  by  the  factor. 

BaUutdoth-        $  13-  A  factor,  or  consignee,  advancmg  on  the  goods  his 
en  o.  Pilmer  principal  conugns  to  their  value  or  more,  is  yet  bound  to  obey 
129*  igs"**"'   '^  instructions  as  to  the  time  of  sale,  though  there  be  no 
agreement  to  that  efiect ;  and  if  iostnicted  to  sell  immediately, 
and  he  refuses  the  first  ofibr,  expecting  a  better  price,  then 
sells  for  less  than  the  offer,  he  is  liable,  though  he  act  io  per- 
fect good  faith.     The  principals  were  liable  for  tbe  momes 
advanced  by  the  factors,  and  still  had  a  right  to  direct  the 
sales.     Sundry  cases  cited. 
Corliar  &>!.».      ^  '**■  AstvMptU.     The  plls.  being  factors  in  Philadelphia, 
CiimnilaK>B    the  deft.  left  with  them  in  the  fall  of  1820,  Sec.  a  quantity  of 
<^weu,  181,    ^iieggg  tQ  ggii  g„  commissoQ.     December,  1620,  tbe  pits, 
advanced  to  the  Aek.  jt900  on  tbe  cheese.     In  March,  1831, 
the  pits,  sold  of  tliis  cheese,  and  also  of  the  cheese  of  one 
Brown,  to  one  Kellogg,  on  ninety  days  credit,  and  took  his 
note  for  all  payable  to  himself.     Held,  1.  This  did  not  ptr  le 
make  the  factors  liable  to  their  principala  :  3.  The  note  did  not 
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•TliDguisb  the  demand  for  the  goods,  but  left  eacb  principal  K 
fais  uaual  ramedj :  3.  Nor  did  the  factors  by  cbanging  this 
note  for  two  others  drawn  by  one  Dickson,  and  endorsed  by 
Kellogg  for  part  of  the  sum  due  to  Cummiag,  and  Kellogg's 
aole  note  for  the  residue,  make  themselves  liable,  for  they  still 
retained  the  vendee's  name  :  4.  A  factor's  advancing  monejr 
and  having  goods  in  bis  bands,  is  not  confined  to  the  goods 
for  bis  remedy  ;  but  he  gives  a  joint  credit  to  the  goods  and 
to  the  person  of  hia  principal ;  but  he  must  first  resort  to  the 
|oods,  if  they  cao  be  made  available  :  on  them  he  has  a  lien. 
Factors  sued  to  recover  back  the  monies  they  advanced. 
Verdict  was  for  Gumming  the  deft.,  on  the  ground  the  phs, 
took  one  note  for  the  cheese  of  two  distinct  owners,  so  im- 
properly blended  his  property  with  thai  of  another.  The 
court  thought  otherwise,  and  granted  a  new  trial.  The  coun- 
sel cited  numerous  cases  :  the  court  only  1  Gall.  360  ;  Cowp. 
255  ;  5  Johns.  68  ;  7  Mass.  R.  36. 

^  4  eon.    A  conagns  goods  to  B,  his  factor,  To  sell  general-   ,A<.  11. 
ly.     He  sells  on  credit  to  a  merchant  in  good  credit,  and  takes       Con. 
a  note  to  himself;  before  payable  the  merchant  fails,  the  loss  'sJJS'o^i*''' 
the  principal's.     2.  If  A  draw  on  B  before  the  goods  be  sold,  ^Uatt. 
and  B,  to  raise  money  to  meet  A's  bills,  sells  bis  goods  on 
credit  to  C,  and  takes  his  note  payable  to  B ;  this  be  endorses 
and  sells  for  money,  and  C  falls  before  the  note  is  payable ;  B, 
the  factor,  p^s  the  endorsee.   B  may  recover  against  A  his 
principal.    The  factor  had  power  to  sell  '  ai  he  thovghi  proper,' 
and  to'  tue  hu  ovinjudgmenl,'  and  as  he  exerdsed  it  fairly,  his 
sale  was  authorised  by  the  principal  and  so  bound  hini. 

^16.  The  liahiiity  of  factort  and  eofuignees,  ^lc.  to  their 
principalt.  Aitvsipnt  on  a  promise  to  account  for  sundry 
goods,  sent  by  the  pit.  a  merchant  of  Boston,  to  the  defis.  com-  J''  Mmi.  R. 
mission  merchants  in  Philadelphia,  to  he  sold  on  the  pits,  ac-,^)^,  ' 
count.  One  of  ibe  partners  died,  and  a  question  of  accounta-Moodj  fctl. 
bility  arose  ;  the  survivor  sent  on  an  account,  showing  a  small  bal- 
ance due  to  the  pit.  who  sued  for  it  before  he  made  any  demand  ; 
and  the  question  was  if  bis  right  of  action  had  accrued ;  be 
ai^ued  it  had.  The  def^  said  the  relation  of  the  parties  was 
not  that  of  debtor  and  creditor,  hut  that  of  principal  and  agent, 
and  the  debtors  have  been  ready  to  pay  the  balance  when  call- 
ed upon.  The  court  seemed  to  he  of  opinion,  if  the  pit.  gave 
DO  special  orders,  and  they  were  guilty  of  no  fault,  but  sold  the 
goods  and  rendered  an  account  in  due  season,  that  their  con- 
tract was  to  account,  and  ibey  ought  not  to  be  held  to  remit  the 
balance  at  their  risk,  and  they  cannot  remit  at  the  pits,  risk,  but 
io  compliance  with  bis  instrucuons,  and  in  diis  case  the  defls. 
wrote  they  held  the  balance  subject  to  the  pits,  order — cause  re- 
ferred back  to  the  referees.     See  also  17  Mass.  R.  103-109. 
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I.  Ch.  30.  Olher  cases  belon^ng  to  sect.  9,  lOaDd  1 1 ,  this  article  to  wit,  3 
Art.  11.    Johns.  Ch.  R.  67;  6  Taunt.  110-296;  1  Dow.  374  ;  2  Campb. 

Con.       645  [4  id.  171. 

N„«~v-^         %  y^-  The  pit.  employed  the  deit.  to  sell  lands ;  be  sold  and 

B  Hct.  BS9,     took  a  promissory  note  for  part  of  the  pay,  when  be  mi^t  have 

H^rawtv  "  '^'^*''^^  *^^  money.   When  required  to  pay  o^er  tlie  proceeds, 

said  he  knew  nothing  of  the  matter.     Held,  the  jury  might  find 

be  unreasonably  delayed  to  pay  them  over,  though  ihe  action 

was  commenced  before  he  had  collected  the  note. 


CHAPTER  XXXI. 

FEES. 


iPlck.  R.  S3       %^  <^'>-  Held,  the  statutes  of  Massacliusetts   1817  c.  131, 
37.  '  ana  1818  c.  118,  denying  the  benefit  of  law  to  physicians,  to 

recover  their  fees,  when  not  duly  licensed,  extends  to  those  re- 
siding out  of  the  State,  as  to  their  services  rendered  within  it. 
I  |i(_  u  1^         \  33.  The  pit.  in  an  action  is  liable  to  the  sberifiTor  the  ser- 
2S,  38.    Eut-  vice  of  the  writ.     He  may  recover  for  the  storage  of  property 
ConB^      taken  on  mesne  process,  and  interest  may  he  taxed  on  money 
paid  and  expended  for  the  purpose ;  hut  he  cannot  recover  an 
extra  charge  for  making  the  return  on  the  writ — was  (usumpnt 
by  a  deputy  sheriff  employed  by  one  Crane,  ngent  of  the  Bank, 
and  4  Binney,  170. 


CHAPTER  XXXn. 


Aet  1.  ■§  2,  3  and  4  cm.     But  in  equity,  if  a  person  by  fraud,  be 

Con.         prevented  doing  an  act,  it  is  considered  as  if  done.     1  Jacob 
and  W.  94  ;  4  Harris  and  McHenr>-,  398. 

§  9  con.    A  conveyed  his  life  estate  in  his  wife's  land  to  her 
«(w'*s '  irtl*~  father,  who  afterwards  being  insolvent,  conveyed  i(  to  the  wife 
Ltn'efcU.  '    to  prevent  his  creditors  taking  it ;  one  of  them  levied  on  the 
land.     Held,  parol  evidence  was  not  admissible  to  prove  the 
father  held  in  trust  for  the  wife,  so  his  conveyance  to  her  was 
fraudulent.     The  wife  gave  her  father  her  note  for  $20,  and 
knew  he  was  embarrassed.     She  remained  in  possession  till  the 
extent  of  the  execution,  and  after  the  deed  lo  her. 
3Suii].8)l,         A  voluntary  conveyance  of  property  to  children,  when  the 
*""■  donor  is  largely  in  debt,  is  void  against  creditors  in  equity,  who 

have  established  their  demands  at  law  or  want  of  property  to 
pay  their  debts,  by  some  regular  evidence. 
iGrcenl.  2J8-      A  fraudulent  purchaser  of  A's  goods  has  no  right  to  object  to 
***"  the  officer's  proceedings,  who  seizes  and  sells  ihem  on  an  exe- 

cution against  A,  though  those  proceedings  be  irregular. 


Digitized  by  Google 


FRAUDS.  101 

^  16  con.    Dryer,  the  tenant  of  a  tavern  and  farm,  owned  I.  Cb.  3S. 
by  Hopkins,  the  landlord,  being  justly  indebted  to  hini  for  rent,     ^rt.  I. 
be  gave  him  a  mortgage  of  a  raare,  horaed  cattle,  hogs,  bay  and        Con. 
household    furniture  then   on  the  place   and   necessary  for  the     ^^-^-^ 
usual  management  of  it.     This  mortgage  was  publicly  given  Bi«eil  e.  Hqi- 
snd  knonn,  when  jwrsons  applied  to  Dryer,  the  tenant,  to  buy  the  g  cow^"^' 
mare,  txc.,  he  told  ibem  she  was  Hopkins's.    And  Bissell,  know-  206. 
iog  the  true  state  of  the  case,  and   being  a  creditor,  got  judg- 
tDent  against  Dryer  and  execution,  and  thereon  the  officer  sold 
the  rnare  and  Bissell  bought  her.     Trover  for  ber  was  brought 
by  Hopkins  against  Bissell ;  special  verdict  and  judgment  below 
for  Hopkins.     Bissell  brought  his  writ  of  error,  and  judgment 
was  affirmed.     Held,  1.  The  possession  of  goods  remaining  in 
the  vendor  after  the  sale,  is  not  conclusive,  but  only  prima  faice 
evidence  of  fraud  as  to  creditors,  and  may  be  explained  ;  2.  It 
is  a  sufficient  explanation,  the  sale  was  bonajide,  and  for  a  val- 
uable consideration,  and  that  the  possession  of  the  vendor  was 
in  pursuance  of  some  agreement  not  inconsistent  with  honesty 
in  the  transaction,  as  where  a  tenant  sells  oxen  to  his  landlord  in 
payment  of  rent  upon  an  agreement  the  tenant  retain  them  to 
work  the  farm,  so  where  Dryer  mortgaged  the  mare,  iic.  as 
above.     Pages  189  to  206  are  numerous  cases  cited  in  the  re- 
porter's Dotes. 

§  17  con.  Replevin  for  a  vessel ;  plea  property  in  one  Long,  1  Pick.  R,  388 
and  not  in  the  pit.  and  issue.  Long  owned  the  vessel,  and  Oct.  "^'u^^"" 
27,  1619,  gave  a  bill  of  sale  of  her  to  the  pit.  but  made  no  for- 
mal delivery ;  the  ph.  at  the  same  time,  gave  to  Long  a  memo- 
randtm  in  writing,  acknowledging  the  receipt  of  the  bill  of  sale, 
as  security  forthe  payment  of  $2699  14  cts,  for  which  he  held 
Long's  note,  and  agreeing  to  give  up  the  bill  of  sale  on  the  pay- 
ment of  that  sum,  and  interest.  About  June  10,  1820,  the  pit. 
demanded  pay  of  the  note,  and  Long  being  unable  to  pay,  the 
ph.  took  possession  of  the  vessel.  July  3,  one  Donnels  caused 
her  to  be  atUched  by  the  deft,,  deputy  sberiff,  as  the  property 
of  Long:  the  pit.  brought  replevin,  and  afterwards  sold  the  ves- 
sel fer  ^1000,  judgment  for  the  pit.  Held,  2.  There  was  no 
tisury,  though  the  pit.  took  2  1-2  per  cent,  commission  for  selling 
the  vessel,  and  though  not  sold.  The  jury  having  found  the 
commission  was  not  taken  as  a  cover  for  usury :  3.  Taking  the 
interest  at  the  lime  of  the  loan  is  not  conclusive  evidence  of 
usury.  Numerous  cases  were  cited,  near  all  cited  in  this 
work,  and  many  of  them  in  this  chapter,  so  need  not  here  be 
repeated.  • 

If  A  mortgage  his  machines  in  a  manufactory  to  B,  and  aftor-^Pick.  R,607, 
wards,  remain  m  possession,  this  is  on\y  prima  facie  evidence  ofp^J^^   * ' 
frtud,  whicb  niay  be  rebutted  by  evidence,  showing  the  transac- 
tion was  a  fair  one.    About  40  cases  cited  pro  and  con ;  judg- 
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I.  Ch.  32.  meot  for  the  mortgagee.    Held,  there  i*  a  difia-ence  between  a 
^rt.  1.     mortgage  and  a  pledge;  to  this  the  title  is  solely  oq  posseasioo. 

Con.       Same  priocipte,  3  Coweo,  166  to  206. 
^.^^^-^        §  23  con.  A  creditor  to  secure  bis  debt,  talies  a  cooveyaDce 
4  Ruid.  sa&—  from  his  debtor,  but  at  the  same  time,  inserts  a  provision  in  the 
S17,  Oirianda.  deed,  to  delay,  binder,  or  defraud  other  creditors,  such  a  deed 
**'  is  withio  the  statute  of  frauds,  asd  void  :  2.  So  the  deed  will  be 

void  if  the  creditor,  meaniDg  only  to  secure  bis  owd  debt,  be 
privy  <o  the  fraudulent  intentions  of  the  d^tor,  therebr  to 
delay,  hinder,  or  defraud  his  other  creditors :  3.  By  the  Vir- 
ginia and  English  statutes  of  frauds,  to  vitiate  a  conveyance 
there  must  be  a  fraudulent  intention  in  the  grantor,  and  notice 
of  those  intentions  to  the  grantee:  4.  The  muxim  that  a  par^ 
to  have  equity  must  do  it,  is  confined  to  the  parties  in  (he  case, 
and  does  not  extend  to  third  persons.  See  Boyd  and  Dunlc^, 
1  Johns.  Cb.  R.  478 ;  but  Sands  d.  Codnise,  ch.  18,  a.  3,  s. 
29,  Heme  v.  Moeres,  1  Vern.  465,  ch.  86,  a.  3,  a.  15,  3  vrf. 
Barwell  v.  Ward,  !  Atk.  260 ;  2  N.  H.  Rep.  13. 

^  34  con.     In  all  these  cases,  and  the  numerous  cases  there-, 
iu  cited,  we  see  the  nature  of  fraud,  and  the  regard  paid  to  the 
iotentioDS  of  the  parties.    I  Randolph,  113,  2  Aostr.  381,  15 
Johns.  571  ;  14  id.  458;  20  id.  442. 
4  lUnd.  ita—     ^  36.  How  no  fraud  to  favor  one  endorter.    It  is  no  fraud  if 
*'*■  the  holder  of  a  bill  of  exchange,  agree  with  one  of  the  endor- 

sers, as  A,  to  throw  all  the  burden  on  the  other  endorsers,  and 
4  Pick.  104,  tbat  A  be  liable  only  in  case  they  be  unable  to  pay.  An  agrefr- 
W^^Gould  0.  ^gjj(  jjj,  ^  p^j^  jjf  j[jg  ygpdee  of  a  chattel,  left  in  the  vendor's 
possession  to  conceal  the  purchase,  is  not  itte^  a  fraud  on  credi- 
tors, but  a  matter  of  evidence,  capable  of  explanation. 
6  Pick.  6-T,  §  ^"^^  Replevin ;  the  deft,  traversed  the  pit's,  property.  The 
puien  v.  '  pit.  fumished  one  Cbanly  with  goods,  to  be  sold  at  a  shop  Icept 
Clul.  5y  ^^l^^     Q^  „gg  [Q  pgy  fQf  them  at  certain  prices,  as  fastas  be 

sold  them ;  aU  over  was  to  be  bis  profits;  the  goods  to  reniun 
the  pit's  property,  and  at  his  risk  till  sold,  those  not  sold  to  be 
returned  to  the  pit.,  tbosa  sold  on  credit  to  be  et  C's  risk.  Held, 
not  fraudulent  as  to  C's  creditors:  if  iotM^e  or  not,  was  a 
question  for  the  jury. 
Aet.  2.  ^2  con.  16  Mass.  R.  406-420,  Trull  v.  Bigelow ;  same  piin- 

Con.  ciple  as  Sutton  r.  Lord  and  Goodale  administrator  v.  NichoUa. 

See  1  Cowen,  622-645,  cb.  86,  a.  3,  s.  14,  15. 

2  Pick.  R.  184-204,  Somes  by  his  guardian  o.  Brewer; 
same  principle  as  in  Sution  v.  Lord.  > 

2MuoD  4S1  A  6ona^(/e  purchaser  for  a  valuable  consideration,  without 
Dexter olHv'-iiotice  of  any  fraud,  shall  hold  the  estate  against  the  original 
i^'  grantor  and  his  heirs.     A  purchaser  has  not  by  Ian,  construc- 

tive nobce  of  all  matters  of  record ;  but  only  of  such,  aa  the 
tide  deeds  of  the  estate  refer  to,  or  put  him  on  inquiry  for. 
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V9.  ^actment  for  a   rami,   &c. ;   case,  April  16,  1818.  L  Cb.  33. 
WUUam  Mward,  aged  and  infirm,  seised  iii  feeofthia  large  farm,     Art.  2. 
deeded  the  same  to  the  deft.,  his  son.    Consideration  expressed       Con. 
f  10,000,  with  fufl  covenants.     The  true  consideration  was  the    v.^v'^ 
aon's  two  bonds  to  his  two  sisters,  both  $4452  50  cla.  to  be  paid  Jiekno  r. 
6  months  after  the  father's  death,  and  annuity  to  him  of  jtSOO.  !^*"^u^  _, 
(Not  exceeding  the  rent.)    The  annuity  was  paid  four  years,  all 
an  honest  transactioD,  at  Ifae  time  of  which  the  felher  was  gua- 
rantor to  the  pit's,  lessor,  Van  Wick;  he  was  then  no  otherwise 
a  creditor.     The  lessw,  after  said  deed  was  given,  recovered 
judgmeot  on  this  guraa^,  against  the  father,  in  April,  1620. 
fix' ^980  4  els.     Docketed  Sept.  12,  1620:   commenced  in 
ibigust,  1819.     The  covenant  sued  was  dated  Nov.  6,  1817, 
and  gurantied  to  the  lessor  a  certain  judgment  of  $2700  against 
the  son,  in  favor  of  the  father,  assigned  to  the  lessee.     The  les- 
sor took  oMAJifa  on  his  judgment  against  the  father;  whereon, 
said  fum  was  sold  st  auction  and  conveyed  to  the  pit's,  lessor, 
Feb.  19,  1820,  by  tbe  sheriff  of  Dutchess.     So  much  proof  the 
■aid  deed  to  the  son  was  fair  and  honest,  that  the  pit's,  counsel 
declined  going  to  the  jury  upon  it.     The  verdict  for  the  pit. 
was  merely  for  the  opinion,  on  the  single  question,  whether  the 
deed  to  the  son  was  fraudulent  in  law,  as  against  Van  Wick,  the 
pit's,  lessor.     Held,  it  was.     There  it  may  be  observed  as  mtr 
tBfiaJ ;   it  does  not  appear  that  the  father  retained  any  estate  to 

ty  his  debts,  when  he  gave  his  deed  to  his  son.     Held,   1. 

'he  father's  guaranty  was  a  debt  when  he  gave  the  deed  to 
his  son,  within  the  statute,  though  it  could  not  be  proved  in  a 
case  of  bankruptcy  or  insolvency:  cited  Jackson  v.  Myres,  18 
Johns.  425.  The  New  York  act  against  frauds,  avoids  all  con- 
veyances, £«:.  devised  and  contrived  with  purpose  and  intent  to 
delay,  hinder,  or  defraud  creditor*  and  othert,  of  their  jitat  ac- 
tioni,  fye.  This  is  not  exacdy  like  the  13  Eiiz.  Court,  also, 
cuted,  Muntford  v.  Ranic,  2  Keb.  499,  nhere  the  conveyance  was 
held  fraudulent,  though  the  pic.  had  become  creditor  only  by. 
the  escape  of  a  prisoner,  and  though  the  bond  on  which  the 
judgment  was  obtained,  had  been  given  many  years  after  the 
conveyance ;  cited  Twyne's  Cas.  3  Co.  82 ;  court  observed  in 
Jackson  c.  Myers,  an  action  in  malifido,  finding  it  was  noticed 
that  the  New  York  statute  extends  not  only  to  creditors,  hut  to 
all  others  who  had  cause  of  action  or  «utt,  or  any  penally  or  for- 
ftkure.  On  the  whole,  the  court  speaking  of  the  father's  said 
deed  to  his  son,  said  '  it  is  a  deed  of  gift  to  his  children ;  and 
so  intended  by  the  grantor  in  perfect  truth  and  honesty.'  If  this 
case  be  law,  it  is  so  on  two  grounds  :  1.  The  father  retained  no 
property  to  pay  just  demands  against  him :  3.  The  words  in 
the  New  York  act  extend  to  all  who  had  cawe  of  action  or  mW 
i^miM  Ihe  father;  but  query  if  at  the  time  of  the  deed  the 
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L  Ck.  33.  lessor's  right  on  his  guaranty  was  CHily  contingent,  as  the  juatuui 
Art.  2.     giving  the  court's  opinion,  seems  to  think  it  might  have  been ; 
Con.       lor  the  statute  extends  only  to  an  existing  right  of  action,  that 
v^r-v-i^    is,  a  r^ht  to  tue  when  the  Heed  it  given,  though  recoveriog 
jifdgment  be  afterwards.     As  the  statute  spealfs  of  a  cbubo  of 
action,  that  is,  a  right  of  action,  it  is  a  fair  construction  to  hold, 
tbe  act  means  an  absolute,  not  a  contingent  right  of  action.    (%i 
the  nhole,  1  see  nothing  to  support  the  decision  in  this  case,  but 
the  father's  reserving  no  property  to  pay  bis  creditors.     Tlus 
may  be  sufficient  to  constitute  congtmctive  fraud  ;  the  father  at 
the  time  being  in  debt,  aged,  and  inGrm. 
Abt.  4.  ^   13  con.  The  pit.  got  judgment  against  Jos.  Wheaton,  in 

Von.  the  county  of  Washington,  District  of  Columbia,  and  filed  her 

Im^Sm^o  '*'"  '"  subject  the  house  and  lot  of  his  wife  to  pay  her  hu8- 
Wh«t(oD  iDd  band's  debt.  Judgment  against  htm,  and  iie  appealed.  Held, 
*">■  I.  A  post  nuptial  voluntary  settlement  made  by  a  man,  when 

not  in  debt,  on  his  wife,  is  valid  against  artbtequent  creditors  : 
3.  The  13  Eliz.  c.  5.  avoids  all  conveyances  not  made  on  a 
consideration  deemed  valitable  in  law  as  against  previom 
creditors ;  but  does  not  apply  to  lubteguent  creditors,  if  the 
conveyance  be  not  made  with  a  fraudulent  intent.  Cited 
Shaw  V.  Standish,  2  Vern.  326 ;  Taylor  v.  Jones,  2  Atk. 
600  ;  Stiilman  v.  Ashdown,  2  Atk.  461  ;  Fitzer  v.  Fitzer,  2 
Atk.  50 ;  Peacock  i>.  Monk,  1  Ves.  127 ;  Walker  v.  Bur- 
rows, 1  Atk.  94.  One  conveying  must  then  be  indebted,  &c. 
Townsend  i>.  Windham,  2  Ves.  11  ;  Stephens  v.  Olive,  2 
Bro.  Ch.  R.  90.  See  ch.  109.  a.  9.  s.  2,  3,  the  statutes  13 
and  27  Eliz.  j  Lusli  v.  Williamson,  or  Wilkinson,  stated  ch. 
32.  a.  13.  s.  10;  Glazier  ».  Hewer,  8  Ves.  199 ;  Baitersbee 
V.  Farrington  8t  al.  1  Swanst.  106.  Decree  in  favor  of  the 
wife,  fee.  no  fraud  established.  The  court  observed,  as  out 
titles  to  real  estate  are  all  recorded,  creditors  need  not  be  de- 
ceived as  to  that,  so  not  as  in  England. 

A  bonajide  gift,  though  voluntary,  is  not  fraudulent  against 
subteguertt  creditors.     2  Mc  Cord,  362. 
iB^"*^'^'  ■^   marriage   settlement,  though   not  recorded,  protects  the 

properly  settled  against  a  creditor,  who  knew  of  the  settle- 
ment previous  to  the  contracting  of  his  debt. 
5Pick.  S9, 60,  ^  14  con.  Vendor's  possession.  Replevin  for  household 
luioae^  *"■  "'  furniture  attached  by  the  deft,  as  the  properly  of  one  King 
The  pits,  endorsed  for  him  certain  notes  :  before  they  became 
due  he  executed  a  deed  of  the  furniture  to  them  on  condition 
to  be  void,  if  he  saved  them  harmless.  Tbe  deed  and  furni- 
ture were  formally  delivered  in  the  presence  of  a  witness. 
To  him  alone  the  transaction  was  made  known.  King  re- 
mained in  the  possession  and  use  of  tbe  furniture  as  before. 
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Held,  ihe  conveyance  might  be  viewed  as  a  mortgage,  or  as  a  I.  Ch.  33. 

pledge,  according  to  the  iotent  of  the  parties,  and  as  the  fur-     Art.  4. 
otture  remained  in  K's  hands,  it  inuEt  be  construed  lo  be  a       Cm. 
°*<^S'E^  f  ^d  there  being  no  actual  fraud,  the  mortgage  wae   s^~v^i>.> 
valid  aa  against  K's  creditors. 

§  20  eon.  The  pit.  claimed  a  sum  of  money  of  the  deft.,  12  /ohm.  R. 
who  denied   it,  but  promised  that  if  the  pit.  would  swear  to  Broke?  Ball 
the  truth  of  the  demand,  he  would  pay  it.     The  ph.  accord-  ts  Jghw.  R. 
ingly  made  affidavit.     Pit.  recovered  the  amount  sworn  to.  '*'■ 
Not  competent  to  the  deft,  to  prove  the  pit.  had  sworn  faltiely,    ' 
or  that  he  was  miatakeo  In  bis  affidavit,  or  that  there  was  any        ^ 
fraud  in  the  case. 

^  8  con.  I  Litt.  112;  principle  as  in  Hamilton  v.  Russell  :AsT.  11. 
but  adds,  an  evidence  of  a  fair  intent  is  inadmissible.  But  Can. 
when  the  sale  is  such  as  not  to  be  inconsistent  with  the  seller's 
retaining  possession,  the  fraud,  if  any,  is  not  a  conclusion  of 
law,  but  a  matter  of  fact  for  the  jury.  Baylor  v.  Smithers. 
Bui,  2.  This  doctrine  does  not  extend  to  cases  where  there 
has  been  as  adverse  possession  for  five  years  without  demand 
made  and  pursued  by  due  course  of  Uw,  Sac.  id ;  and  3 
Marsh.  241,  242;  2  Bibb,  416;  4  Bibb,  70,  446,  458; 
Tenn.  R.  91.  A  bill  of  sale  of  slaves,  even  for  a  valuable 
ooDsideration,  made  by  a  person  in  debt,  who  eubsequently 
retains  possession,  is  void  against  creditors. 

^  4  eon.  Lord  Uardwicke's  four  kinds  of  frauds.     2  Ms-Abt.  12. 
•OD,  378;  11  Wheat.  103-134;  ch.  225.   a.  7.  s.  9.  Vol.  7.    Con. 

^  9.  Inpotixion  on  a  weak  mind.     Held,  a  court  of  equity  n  Wbeat. 
has  jurisdiction  of  a  suit  brought  by  heirs  at  law  to  set  aside  a  JJ^^^ 
conveyance  obtsiued  from  their  ancestor,  (Comfort  Wheaton,)oUien,  ippal- 
by  tmdue  influence,  he  beint  so  iufirm  in  body  and  mind  from  i«ni»  •■  H»ndy 

ij  J       1.         ■  i_     1-  LI     .     ■  ■■■        and  C»leb 

old  age  and  other  cu-cumslances,  as  to  be  liable  lo  imposition,  whe>u»,  n 

though  his  weakness  does  not  amount  to  insanity  :  2.  In  such«p 
a  case  not  depending  on  absolute  insanity  of  the  grantor,  at 
the  lime  of  ezecuiicE  the  conveyance,  the  court  msy  deter- 
mine the  quesdoQ  of  capacity  without  directing  an  issue: 
3.  The  venJict  of  the  jury  as  to  the  insanity  of  the  grantor  at 
ibe  lime  of  the  conveyance  would  not  be  conclusive ;  the 
court  being  competent  to  determine  for  itself  the  degree  of 
weakoess,  or  of  imposition,  which  induces  it  to  set  aside  Ihe 
inslrumeift :  4.  In  such  a  c^^e  a  court  of  equity  cannot  make 
a  final  decree  ibr  the  pale  of  Ihe  property,  until  all  the  heirs 
are  brought  before  the  court,  as  parties,  If  they  are  within  ibe 
jurisdictioa  :  5.  If  all  Ihe  heirs  cannot  be  brought  before  the 
court,  the  undivided  ^(erest  of  those  who  are  made  parties 
nuy  be  sold.  Bates  v.  Graves,  2  Ves.  Jr.  287-295,  similar 
VOL.  H.  14 
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I.  Ch.  32.  case.     Sea  ch.  114.  a.  27.  a.  11.     12  Wheat.  199-206,  like 
Art.  13.    principle. 

Con.  ^  2  con.  A  sale  at  auction,  under  process  of  law,  cannot 

\.^~y,^'i^  be  invalidated  for  mere  inadequacy  of  price.  Livingston  v. 
Byme,  on  appeal,  1 1  Johns.  R.  555.  Accidental  advantages 
made  after  the  bargain  can  bave  no  effect.  Osgood  v.  Frank- 
lin, on  appeal,  14  Johns.  R.  527;  see  ch.  114.  a.  17.  s.  17: 
nor  inadequBcj  Qf  price,  unless  so  palpable,  as  of  itself,  to 
afford  proof  of  actual  fraud  ;  and  in  judging  of  this  the  con- 
dition of  the  esute  when  sold  must  be  regarded.  Id. 
1  Starkie,  126 ;  1  Bligb,  137 ;  Bos.  &  P.  172. 


CHAPTER  XXXm. 


Art.  1.  ^  *^-  ^f"^^*  repaid,  &lc.     Ainmptit  for  money  had  and 

Con.         received.     Held,  if  freiglit  be  paid  in  advaDce,  and  the  goods 

be  not  carried  (or  no  fault  in  the  shipper,  he  may  recover  it 

back,  if  no  agreement  to  the  contrary.     3  Pick.  R.  20-26, 

Griggs  h.  al.  v.  Austin. 

^  20.  Commerctol  Code  of  France  ai  to  freight.  Art.  273 
prescribes  the  form  and  contents  of  the  charter  parly.  Art. 
275,  provides,  if  the  vessel  be  freighted  by  the  month,  and 
no  agreement  to  the  contrary,  the  freight  runs  from  the  day  of 
the  vessel's  sailing.  Arts.  276  to  260,  provide,  in  substance, 
if  before  she  sails,  her  country  of  destination  is  interdicted, 
her  charter  party  is  (tissolved,  and  neither  party  la  liable  for 
damages :  shipper  is  at  the  expense  of  lading  and  unlading. 
If  prevented  sailing  by  superior  force,  a  short  time,  it  is  not 
dissolved,  and  no  damages  on  account  of  the  delay ;  or  in- 
crease of  freight,  if  the  detention,  by  such  force,  be  during 
the  voyage.  During  the  detention,  the  shipper  may  unlade 
his  goods  at  his  expense,  on  condition  to  reship  them  or  to 
indemnify  the  master.  In  case  of  the  blockade  of  the  port 
to  which  the  vessel  is  bound,  the  master  is  required,  it  he 
have  no  contrary  orders  to  go  to  one  of  the  neighbouring 
ports  of  the  same  nation  into  which  he  can  enter.  The  ves^ 
sel,  the  rigging  and  apparel,  the  freight  and  goods  laden  on 
board,  are  respectively  bound  for  the  performance  of  the 
charter  party,  or  agreement  between  the  parties.  Art.  388 : 
if,  however,  the  freighter,  not  having  laden  any  goods,  break 
up  the  voyage  before  the  vessel  sails,  he  pays  as  an  indemnity 
to  the  master,  half  the  freight  agreed  on  in  thtt  charter-party, 
for  the  whole  cargo  they  agreed  to  put  on  board ;  and  if  the  ves- 
sel receive  a  part  of  her  cargo,  and  sail  but  in  part  loaded,  die 
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whole  fr«ght  in  due  to  ibe  muter.  Art.  396  :  if  the  master  ] 
ii  obliged  to  have  his  vessel  repflired  during  the  voyage,  the 
fteigbter  must  wait  or  pay  the  whole  freigbt :  if  she  cannot  be 
repaired,  the  master  is  bound  to  hire  another  Teasel.  If  he 
canaot  do  so,  the  freigbt  is  due  only  in  proportion  to  the  part 
of  the  voyage  performed.  Art.  399 :  the  master  loses  his 
freigbt  and  is  liable  for  damages  to  the  freighter,  if  be  prove 
the  vessel  was  not  sea  worthy  when  she  sailed.  This  proof 
is  admissible,  though  contrary  to  the  certificates  of  surrey 
when  she  departed.  Art.  300  :  if  ibe  vessel  be  arrested  in 
the  course  of  her  voyage  by  order  of  a  sovereign  power,  no 
freight  is  due  for  tbe  time  of  her  detention,  if  chartered  by 
^e  month ;  nor  increase  of  freight,  if  chartered  for  tbe  voy- 
age. -Tbe  wages  and  maintenance  of  tbe  crew,  during  the 
detention,  are  reputed  an  average  loss.  Art.  301 :  the  mas- 
ter is  to  be  paid  the  freight  of  the  goods  thrown  overboard  for 
common  safety,  at  tbe  charge  of  a  general  contribution.  An. 
302 :  no  freigbt  is  due  for  goods  lost  by  shipwreck,  stranding, 
or  pillage  of  pirates,  or  capture  of  enemies.  The  master  is  held 
to  refund  the  freigbt,  if  paid  in  advance,  unless  ibere  be  a 
contrary  agreement.  Art.  303 :  if  tbe  vessel  and  cargo  be 
ransomed,  or  if  the  cargo  be  saved  from  shipwreck,  the  mas- 
ter is  paid  his  freight  as  far  as  the  place  of  capture  or  ship- 
wreck ;  and  all  bis  freight,  if  he  contribute  to  tbe  ransom  and 
carry  the  goods  to  their  destined  place.  Sailors'  wages  are 
not  subject  to  contribution.  See  2  Taunt.  407,  Morrison  ir. 
Parsons,  as  to  freight  in  case  of  a  mortgage. 

^  21 .  Green  brought  aMunpnf  against  the  Wards,  and  laid  the  Ward  ft  ■!.  p. 
common  money  counts.    June  27,  1825,  tbe  Hefts,  owned  theO™*""* 
Morgiana,  James  Allen,  master.     Green  gave  in  evidence  the  iTs.amir  bin 
fallowing  receipt  signed  by  tbe  master,  '  Received  of  Benjamin  tho  commoD 
Green  270  Spanish  dollars,  deliverable  at  New  York,  dangers  P'*"- 
of  the  seas  excepted,  unto  the  said  Benjamin  Green,  one-and- 
a-half  per  cent,  primage.    New  Orleans,  tbe  27ih  June,  1825.' 
The  pit.  below  rested  on  this  evidence.     Wards  gave  in  evi- 
dence tbe  freight  list  qf  the  ship,  dated  June  28,  1835,  con- 
taining various  articles,  in   the  names  of  various  shippers,  on  . 
various  consignments,  which  did  not  include  the  dollars.     A 
receipt,  signed  hy  H.  Ward,  one  of  ibc  owners,  of  eveo  date 
with  said  receipt,  acknowledging  tbe  receipt  of  $15  of  the 
pit.  as  his  passage  money  to  New  York,  in  the  steerage.  Deft, 
proved  Green  was  a  passenger,  and  that  H.  Ward  sailed  as 
supercargo.     Agreed,  the  master's  contract  for  the  specie  w4s 
piade  without  the  knowledge  of  H.  Ward,  and  that  he  knew 
nothing  of  it  till  after  the  specie  was  stolen  as  the  master  stat-  ^ 

ed.    On  these  facts,  held,  1.  The  master  aboard  is  the  agent 
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[.  Ch.  33.  of  '^^  owners,  and  has  power  to  bind  them  as  to  (be  freight : 
Art,  1.  ^-  Where  one  of  them  is  on  board  and  excluiively  stiends  to 
Oon.  tbe  ahipments  of  the  cargo,  be  is  not  bound  by  the  master's 
contracts,  but  to  show  he  is  not  liable,  he  must  prove  the  laot 
that  he  was  exclusively  attending  to  tbe  shipment  of  the  csr^ 
aod  he  must  show  the  same  tbirg,  though  on  board  as  super- 
cargo :  3.  It  is  not  enough  one  of  tbe  owners  is  on  board,  as 
supercargo ;  6nd  where  this  was  the  case,  and  the  master  of  a 
general  thip  receipted  dollars,  as  above,  and  they  were  so 
stolen  on  tbe  voyage,  the  owners  are  liable :  4.  A  general 
ihip  is  one  in  which  the  master  or  owners  engage  separately 
with  a  number  of  persons,  unconnected  with  each  other,  to 
convey  their  respective  goods  to  the  place  of  the  ship's  desti- 
nation. The  Morgiana  was  a  general  ship.  See  King  «. 
Lenox,  19  Johns.  236;  II  Mass.  R.  99  ;  4  Greenl.  407; 
Bee's  adm.  R.  353-369  ;  7  Cowen,  564. 
Akt.  2.  ^  23  con.  Jltmmptit  for  freight  of  the  ship  Romeo,  from  St 

Con.  Petersburgh,  in  Russia,  to  Provincetown,  in  Massachusetts. 
Hd^*"! c  ^*'  owner  declared  he  received  goods  on  board  at  St  Peters- 
en,  604-011.  burgh,  consigned  to  the  defl.  at  New  York,  but  the  ship  was 
forced  by  the  violence  of  winds  and  tempests,  to  put  into  Pro- 
vincetown on  her  voyage  to  New  York,  where  the  deft,  elected 
to  receive  his  goods,  and  did  receive  them,  and  released  the 
pit.  from  his  obUgation  to  transport  them  to  New  York ;  added 
counts  suited  to  full  and  pro  rata  freight  Verdict  for  the  ph., 
new  trial  granted.  Held,  1.  Where  a  ship  is  disabled  from  pro- 
secuting her  voya^  by  perils  of  the  sea,  and  puts  into  an  inter- 
mediate port,  and  the  goods  are  received  there  by  their  owner, 
he  is  liable  for  freight  pro  rata  ittneru :  2.  In  such  a  case, 
where  the  master,  without  sufficient  cause,  refuses  to  repair  his 
vessel  and  send  on  the  goods,  and  to  procure  other  vessels  for 
the  purpose,  the  owner  may  immediately  demand  his  goods,  and 
be  discharged  from  freight,  both  full  and  pro  rata.  To  entitle 
to  pro  rata  freight,  the  acceptance  must  be  voluntary,  as  in  this 
case,  the  master  might  have  repaired  in  two  or  three  weeks,  or 
obtained  other  vessels  in  Provincetown,  See  J2  Wlieat.  383; 
1  Mason,  43 ;  7  Crancb.  358  ;  I  Edwards,  adra.  R.  246 ;  3 
'  Binn.  437 ;  5  Binn.  525 :  these,  and  several  other  cases  ap- 
pear to  have  been  decided  on  this  distinction :  if  the  owner  ac- 
cept voluntarily  his  goods  at  an  intermediate  port,  he  pays 
freight  pro  rata,  &c.,  if  by  compuliion  he  does  not  so  pay ;  also 
15  Johns,  332;  Hid.  722;  Brod.  &  Bmg.  379 ;  7  Cowen, 
R.  564. 

^  37.  The  shipovraer  may  put  into  port  and  repair  his  ship  in 
two  months,  and  dien  proceed  in  order  to  earn  his  freight,  the  want 
of  repairs  being  occasioned  by  a  storm  in  tbe  voyage,  iough  by 
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the  deity,  tbe  cargo  (tobflcto)  may  lose  its  beat  marfcet.  3  Pick.  I.  Ch.  33. 
R.  104-112 ;  Hen.  Clark  9.  Mass.  F.  aod  M.  Ins.  Com. ;  see     jlrt.  2. 
16  JohoB.  R.  348 ;  Palmer  k  al.  v.  Loriilard  :  Hadle;  «.  Clark      Cm. 
k  «1.  8  D.  and  E.  259.  s-<^^->^ 

^  38.  CoTitignor  HaideforJTtwkt ;  as  t^ere  the  deJ).  owned  Biker  v.  H>- 
goods,  and  shipped  ibem  in  the  pit's,  vessel  to  be  cstried  fromTeu.iTJohiv- 
New  York  to  Liverpool,  and  there  to  be  delivered  to  A,  con-     "*■ 
signee,  '  be  paying  freight  for  the  ssme,  with  primage,'  kc., 
according  to  the  tnll  of  lading  signed  by  the  master ;  who,  when 
be  amved  at  lirerpool,  delivered  the  goods  to  A,  not  then  re- 
oeiviog  the  freieht,  though  he  afterwards  demanded  tt ;  when 
paymeot  was  relused.    Held,  the  pit.  had  an  action  for  the  freight 
against  the  consignor:  2.  It  seems,  where  the  consignor  is  not 
tbe  owner  of  the  goods,  and  they  are  not  shipped  ior  his  ac- 
count and  benefit,  he  is  not  liable  for  the  freight  on  such  a  bill  of 
lading :   3.  In  all  cases  it  is  the  master's  duty  to  endeavour  to  B  8«rj,  fc  R. 
obtain  the  freight  of  the  consignee.  *™- 

%  39.  L*m  ior  freight  on  the  goods.    This  is  tbe  result  of  usage 
io  trade,  and  does  not  exist  where  tbe  parties  by  special  contract  ^^^^l' 
provide  for  (he  freight.  Johiw.  R.  I57. 

^  9.  In  Pothier  on  maritime  contracts  in  1821,  are  found  the  Art.  3. 
following  rules  as  to  freight.  Con. 

1.  A  ship  may  be  let  to  hire  in  whole,  or  in  part,  as  by  die 
ton  of  43  cubic  feet,  or  by  the  quintal  of  100  weight. 

3.  If  no  freight  be  agreed,  tbe  merchant  pays  the  usual 
freight. 

3.  If  be  put  his  goods  on  board  without  the  master's  know- 
ledge, he  may  rebind  tfaem ;  but  if  knowing  they  are  on  board, 
he  proceeds  to  sea  with  them,  a  mutual  contract  is  presumed, 
and  this  coostitutes  a  contract  of  charter  party,  and  the  master 
must  carry  and  deliver  the  goods ;  but  by  tbe  French  mari- 
time ordinance  of  Louis  XlV.,  tbe  master  has  Uie  highest 
fre^hi. 

4.  Tbe  contract  of  charter  party  is  complete  by  tbe  consent 
of  die  contracting  parties ;  the  writing  is  only  prot^  of  it. 

5.  Tbe  master  is  not  bound,  by  tbe  bill  of  lading,  as  to  tbe 
oualiiy  of  tbe  goods  ;  and  as  to  the  weight  he  may  add,  '  as  it 
IS  said,'  if  the  owner  of  the  goods  do  not  o3er  proof  of  tbe 
weight :  it  is  to  be  made  in  tbe  master's  presence. 

6.  Tbe  ma^er  engages  his  ship  is  &t  for  the  voyage,  property 
maned  and  documented  :  if  not  so  be  looses  his  freight,  and  is 
liable  in  damages. 

f  7.  He  has  no  excuse  for  not  delivering  tbe  goods,  but  superior 
force,  as  storms,  kc.,  and  sovereign  power  preventing  bim.  If 
Kabte  fiir  failure,  he'Mys  the  price  of  the  goods  at  the  port  of 
deUvery,  deducting  ireigbt  and  chaises. 

S.  [f  the  consignee  refuse  to  receive  die  goods,  and  the  nu»- 
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I.  Ch.  33.  ter  IS  ID  no  ftiih,  be  may  get  tn  order  to  sell  enoncfa  irf  them 
Art.  3.       to  pay  freight  and  chaises,  aod  may  deposit  the  residue  ia  some 

Con.        magazine  at  the  owner^  risk. 
^,^,^^..1^/        9.  If  the  master  let  the  ship  where  the  owner  hves,  without 
his  knowledge,  he  is  not  bound,  but  the  master  is. 

10.  The  master  has  hb  freight  if  be  delivers  the  goods, 
though  spoilt. 

11.  If  on  the  passage  he  is  prevented  by  superior  force  to 
proceed,  he  is  not  bound  to  get  another  vessel,  but  may  claim 
his  freight  for  the  part  of  the  voyage  performed. 

1  MtMm.  48.  But  where  a  vessel  has  been  captured  on  her  voyage,  and 
condemned  at  an  iutermediate  port,  and  a  part  of  her  cargo  has 
been  restored,  and  sold  at  the  same  port,  no  freight  is  due  for 
the  cargo  restored.  In  Luke  v.  Lyde,  and  similar  cases,  the 
owner  of  the  goods  carried  part  way,  voluntarily  received  them, 
and  diq>ensed  with  the  further  transponation. 


CHAPTER  XXXIV. 


Abt.  2.  ^  6.     A,  plays  away  B's  money  to  C ;  fi  may  have  amtmp- 

Con,  lit  for  money  had  and  received,  and  recover  his  money  of  C. 

17  M».  It  As  where  the  ph.,  delivered  a  parcel  of  bsnk  notes  to  a  car- 
*W— *•*■  rier,  who  paid  them  to  the  deft,  for  a  loss  at  a  faro  table.  The 
Wtitt!  "  P'^*  ■^<^overed  the  amount  of  the  debt,  with  interest. 

S  Pick.  448—     ^T-  •&  bill  ofpartieuJart.    Held,  this  bill  must  give  as  much 
,  4H,  Bibcock  information  as  a  special  declaration,  so  that  the  deft,  may  know 
^wmDMo.      ^^  '^°'  E'^""'^  °^  ^^  action  :  2.  It  may  be  amended :    3.  If 
.    ""•"P™^      not  sufficient,  or  if  not  supported  by  proper  evidence,  the  pit. 
may  be  nonsuited.   4.  All  gaming  is  unlawful.     Money  lost  at 
gaming  by  fair  or  foul  play,  cannot  be  recovered  back  by  the 
loser,  nor  by  his  executor  or  administrstor,  in  an  action  com- 
menced after  three  'montbs  from  the  losmg.    See  a.  5  s.  13 :  5. 
The  pit.  cannot  recover  where  be  must  show  At*  oumiOt^l  act 
as  the  foundatk>n  of  his  demand :  this  is  a  settled  principle  in 
the  civil  and  common  law,  generally, 
s  Bud.  Si^-     ^  8.  Equity  relieves  against  a  judgment  for  a  gaming  debt, 
2M.  though  the  party  failed  to  defend  himself  at  law,  and  therefor  give 

nogoodresson  :  seech.  13,  a.  l.s.  3;  seemscontra  :  3.  Where 
a  part  ofa  bond  ison^omti^consideration,  and  the  other  part  for 
a  legal  consideration,  equity  relieves  as  to  the  vicious  part,  and 
supports  the  good  part ;  the  obligor  being  pll.  in  eqoi^  ;  as  he 
asks  for  equity  be  most  do  it. 
JsuM «.  §  9.  A  loses  nKwey  at  unlawful  gaming ;  ^ves  hb  ixtte  to  a 

9«tI«,  I  utt.  third  perstm,  he  having  given  the  winner  an  adequate  consider- 
'^-  ation  for  it,  is  valid,  though  such  third  person  bad  full  knowledge 
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o(die  vbole  truuBction.  p.  409.  The  pleaneednot  be  swornl.  Ch.  33. 
to,  tBepog  the  note  sued  was  given  to  secure  the  repayment  of  ^rt.  3. 
motley  lent  Jbr  the  purpose  of  gainbliDg ;  and  3  Marsh.  499.  Con. 

^  10.  The  issue  was,  whether  a  note  was  given  od  a  gamhling 
cw^dentioa  or  not.     Held,  evidence  the  payee  bad  the  gene-  a 
nl  character  of  a  gambler  was  not  admissible,  but  evidence  was^ 
admissible  to  prove  be  in  fact  was  a  gambler.  

§  11.  Held,  auwapiit  for  the  price  agreed  to  be  given  for  a  Bard  n.  tid- 
note  sold;  which  note  was  eiven  for  a  gaining  debt,  B  1°*^ mmim  n*»un 
money  fairly  at  play,  and  voluntBrily  pays  it,  he  cannot  recover  wbita^  «. 
it  back  at  common  law :  so  is  the  case,  if  won  fairly,  and  the  T*I>b,  CMkc'a 
loMT  voluntarily  pays  it,  knowing  all  the  circumstances.  '^' 


CHAPTER  XXXV. 

ODASDIANS,  IDIOTS,  MlNMtS,  N£XT  FRIENDS. 

^  1 .  *  The  common  law  of  guardianship  in  socage,  never  pre-  Abt.  1 
vailed  in  chancery.'     1  Hop.  Ch.  R.  226.  Com. 

^  I  con.  The  guardian s  general  bond   does  not  embrace ^  „     _^  _ 
monies  arising  from  the  sale  of  the  minors'  land.     In  case  of  bi»^i4. 
partition  and  sale,  he  gives  a  bond  with  sureties  for  the  special 
purpose. 

Li  debt  on  the  guardian's  bond  to  the  judge  of  probate,  the  j  ore«j  ua 
general  plea  of  petformance  is  a  good  plea :  2.  If  he  neglect  to— im,  siiiay 
account,  to  charge  him  on  his  bond,  therefore,  the  judge  firstJn^C"  •■  •<»- 
cites  him  to  render  his  account.     The  guardian  by  his  bond  is '"'       ■ 
not  held  to  render  his  account  '  vntil  he  ikalt  thereunio  be  re- 
mdred'  and  retjuired  by  the  judge ;  Mass.  stat.  17B4,  ch.  65, 
Maine  stat.  151,  s.  1 ;  8,  and  9,  W.  and_H.  ch.  11,  not  adopt- 
ed.   The  many  cases  cited,  generally,  have  been  cited  in  this 
work. 

%  15  con.  The  court  wiU  not  appoint  any  of  its  offieera,i  Hop.  Cb.  B. 
as  such,  to  act  as  guardians ;  nor  any  person,  without  his  writ-  toi. 
ten  oonaenL     Justice  may  appoint  one  ad  interim,  and  must 
be  a  real  person.     2  Cowen,  430 ;  2  Johns.  19S. 

%  19  ton.  Notwithstanding  this  provinon,  be.,  the  le^slature 
has  power  to  license  sales  of  such  estates.     This  power  is  not  ii  Uut-  R. 
of  a  judicial  nature*     It  decides  no  controversy,  nor  afibcts  dtle  ^^   "" 
to  property :   if  judicial,  the  legislature  cannot  exercise  it  with- 
out nolatbg  the  constitution. 

Massachuaetts  act,  March  2,  1839,  impowerg  the  Supreme 
Judicial  Court  to  authorize  some  person  to  sell  all,  or  part  of  the 
red  estate  of  minors,  or  persons  non  tOMpoi  meatii,  and  to  put 
die  proceeds  out  on  interest,  however  the  esute  may  have  been 
acquired. 
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^  30  con.  Decided  th«  incapKcity  to  lel),  be.  created  in  a 
spendthrift  by^  the  «tat.  o(  1818,  ch.  60,  does  not  extend  to 
his  promissory  note.     3  Pick.  239-231,  Smith  v.  Spooner. 

And,  5  Barn.  Sl  Cres.  170,  a  trsdesman  supplied  A  with 
goods  suited  to  his  station,  and  ei^erwards  hj  an  inquisMon 
taken  under  a  commission  of  lunacy,  A  was  found  to  have 
been  lunatic  before  and  at  the  time,  of  the  supply.  Held 
this  was  not  a  sufficient  defence  to  ihe  action,  for  the  price  of 
the  Roods ;  the  pit.  when  he  received  tlie  orders  and  supplied, 
„  not  having  any  reason  to  suppose  the  deft,  was  a  lunatix;. 
™-  **■  ^  21.  Several  guardiam  and  surety,  hoto  liable.    In  I80I, 

iH^Ch  R.^"''"  Turner,  Jr.  died,  having  bequeathed  to  his  daughter 
S09— SS9. '      Maria  Eliza  Turner,  (Mrs  Kirby)  a  large  real  and  personal 
KI'i'J'^  '^  property,  and  made  Thompson  and  Dunlap  executors,  who 
Turner  JohD  ^^^  ^^^  personal  estate  in  their  possession.     In  June,  1806, 
ThomHOD,      they,  and  A.  Turner,  were  appointed  her  guardians,  and  in 
■tai°n   fflr°''    *"8"  ^S07,ihey  delivered  her  personal  estate  to  said  A.  Tui^ 
AmM 'ni,ni^y  ner.  acting  guardian.     The  three  guardians  when  appointed, 
and  John  Taylor  their  surety,  gave  a  joint  and  several  bond  in 
common  form.     When  Miss  Turner  came  of  age,  she  volun- 
tarily ri^eased  Thompson,  Dunlap  died,  and  A-  Turner,  (her 
brother)  became  insolveot,  though  rich  when  he  received  her 
properly.     Held,  1.  Thompson   and   Dunlap,  at  gvardxans, 
never  had  her  property  :  2.  It  was  correct  for  A.  Turner  to 
be  Acting  guardian,  and  receive  it :  3.  The  three  guardians 
ware  not  sureties  for  each  other  :  4.  Vferejoitiily  bound  for 
their ^'«ini  acts,  and  leveraUy  for  their  several  acts  :  5.  Miss 
Turner's  release  to  Thompson,  discharged  him,  as  her  guard- 
ian, end  in  it  she  excepted,  and  did  not  discharge  A.  Turner : 
6.  Wliere  several  j<Hotly,  or  jointly  and  severally,  owe  a  debt, 
a  release  to  ose  is  a  release  to  all,  it  supposes  payment :  7. 
Not  so  when  several   are  lo  tnuted;  then  a  release  to  one 
discharges  him  only ;  8.  Taylor  was  surety  for  all  and  each 
of  ibe  guardians,  was  released  as  to  Tbomps<»i,  but  not  as 
surety  of  A.  Turner.     Bill  dismissed  bs  to  Thompfon  and 
Dunlap's  administration,  with  costs  :  Ail  to  the  other  parlies 
referred  to  a  master,  to  ascertain  and  report  die  amount  with 
which  A.  Turner  and  Taylor  are  chargeable,  for  the  separate 
acts  and  defaults  of  A.  Turner  as  guardian.  Many  cases  cited. 
1  Hop.  Ch.  R.      ^  22.  Minors  obliged  in  chancery  to  elect,  to  confirm  an 
'•'""**'•       agreement  or  relinquish  all  benefits  under  it,  on  which  ihey 
had  recovered  at  law.     But  as  they  refused  to  sign,  how  could 
this  writing  be  their  contract,  voidable  only  so  as  to  bind  the 
adults,  the  other  party.     A  contract  for  minors  to  »gn,  but 
they  refuse  to  sign  it,  must  be  as  to  them,  null  and  void,  though 
voidable  only  if  they  sign,  but  the  adults  released,  and  the 
guardian  of  the  minors,  by  parol,  agreed  for  them  as  to  lands. 
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^  S3.  SbU  of  mitiart'  real  estatn  :  Not  allowed,  till  the  H.  Ch.  3A. 
nasrer's  report  is  made,  in  full  ccmplinnce  with  the  88lh  geo-     ^rt,  3, 
eral  slai.  of  the  coun  of  rbaocer;-     t  Hop.  Ch.  R.  341.  Con. 

4^  34.  The  writ  of  ravithvu^  of  ward,  (see  s.  16)  is  used     ■-^v*^ 
in  Soinfa  C&rotina,  to  try  itie  sltves'  right  to  freedom.     1  H' 
Cord,  469. 

^  3  co».  Ataamptit  od  a  promissory  note.     Defi.  pleaded  Art.  5. 
infuicy  :  pll.  replied  a  new  promise  when  of  age  made  to  the    Con. 
officer  when  he  had  a  writ  lo  be  served  on  him.     He  said  he  iKck.  11.302- 
owed  the  pii.,  but  was  unable  to  pay  him  ;  he  would,  however,  ^[i^jT"^  '" 
endeavour  to  $et  his  brother  to  be  bound  for  him.     The  writ         *"' 
was  imnediaiely  served.     Held,  no  cmfirraation  of  the  prom- 
isa;  which  should  be   hrfore  the  action  is  commenced,  and 
direct  and  to  tbe  ph.,  not  to  the  officer,  vnlontavily,  not  under 
the  terror  of  an  arrest,  and  with  a  Icoowledge  he  was  by  law, 
disebai^ed.     A  mere  acknowledgmerit  of  tbe  debt,  is  ikA  3m(- 
ficient.     See  9  Maas.  R.  64 ;  10  do.  137  ;  4  Pick.  46-60. 

The  father  ciui  recover  ibe  wages  of  bis  minor  son,  though  8  Oncni.  n- 
he  at  a  distance  contracts  for  tbem,  and  makes  a  settlement,  ^'' 
and  takes  a  note  payable  at  a  distant  day. 

^  16.  AtrM)Kp*it\  account  annexed ;  on  a  promise  to  pay  ipidi.  it.211. 
an  annuity  for  dower  released,  &£e.  Held,  an  award  on  a  ^'^  B"?*'*f 
guardiao's  submission  that  an  infant  heir  shall  pay  an  annuity  "'  '' 

to  tbe  widow  in  Ueu  of  dnwer,  is  voidable,  but  not  void  :  3.  A 
letter  from  the  heir,  when  of  age,  inclosing  money,  and  saying 

*  you  will  find  inclosed  the  sum  of ,  in  part  towards  your 

right  of  dower,  tbe  remainder  I  shall  forward  you  in  a  few 
days.  It  was  entirely  unexpected  to  me  that  it  was  not  paid 
beibre,  as  I  bad  lodged  property  in  A's  hands  to  meet  an  an- 
nual payment.'  Held,  this  is  a  confirmation  :  3.  Held,  also, 
a  ratification  when  one  after  come  of  age,  accept  tbe  estate 
free  of  dower,  and  enjoys  it  several  years  on  his  guardian's 
contract :  4.  The  letter  ratified  the  award.  Court  cited  4 
LeoQ.  4 ;  3  Bub.  69  ;  Cro.  J.  330  ;  Godb.  120 ;  1  Ro).  Abr. 
731,  ch.  45. 

^  17.  Where  gxutrdiant  vfMy  recover  back  from  a  spendthrif^$  tTiA.  set— 
ettate,  numiet  paid,  Sfc.    Jluumptit  to  recover  monies  the  pits.  us.Sheimiui 
as  guardians  of  the  deft's.  intealste,  a  spendthrilt,  they  bad  uim'z.      "*' 
credited  in  ibeir  account  seuled  at  the  probate  office.    Tbe  pits, 
sold  his  real  estate,  by  license  of  court,  and  so  credited  the 
proceeds,  and  apply  them  to  pay  his  debts,  some  by  one  pit. 
•Md  some  by  ibe  other.     Afterwards  tbo  letters  of  gtiardian- 
diip  were  revokody  and  the  spendthrift  and  hb  heirs  avoided 
&e  sates  ;  there  was  no  power  to  grant  the  license.     Hence 
Ote  pita,  were  compelled  to  repay  the  purchase  money  on  the 
covenants.     Held,  1.  The  pits,  bad  a  right  of  action  against 

VOL.  «.  15 
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IT.  Cb.  45.  the  deft,  for  the  feraotnit  refanded,  so  mueb  btTing  Imbd  paid 
Art.  6,     by  tittm  to  the  spsndthrift,  on  a  coDsidendon  whioh  bad 
Con.       failed :  3.  That  the  right  did  not  aocras  till  ifae  saka  Were 
'vv-v-Hb-     aToided  and  the  monay  rafunded,  benee  the  act  of  lintitations 
iKgan  to  run  mAy  from  that  tiiM :    3.  The  pJta.  praperlgr 
joined  in  tbe  action  :  4.  The  receipts  of  persons  Out  of  the 
State  are  admissible,  proving  their  Iwod  writing  as  evidence  of 
chaises  in  &  guardianship  account,  of  payments  made  to  sack 
persons.     As  lo  the  joinder,  see  Oiborn  b  al.  v.  Harper,  ch. 
43,  a.  8,  s.  6. 
Abt.  6.  ^  &t  Writ  of  entry ;  and  tbe  demandnt  counted  on  bis 

Con,  own  setsin  and  the  tenant's  disseisin.     Held,  if  an  idiot  be  m- 

«^'-tts  if  ^'^  fBrdianship,  a  snit  may  be  ibstituted  by  the  guardian  in 
V.  wbidJsD^^'be  natne  of  tbe  ward,  without  any  mention  of  the  piardiao  ; 
and  the  suit  will  be  austainad  ;  3.  In  such  a  case,  the  idiot,  by 
his  guardian,  may  prove,  that  tbe  deed,  purporting  to  be  exe- 
cuted by  him,  was  signed  when  his  facul^s  were  so  feeble  ai 
to  unfit  him  for  IraoeactiDg  buslnest ;  in  this  way  he  msy  satis- 
fy bimieir,  and  aroid  his  deed  ;  but  this  course  may  be  pre- 
vented, if  advantage  betaken  of  tbe  defect;  before  pleading 
the  getieral  inue.  The  demandant,  in  tbe  case,  is  called  an 
ittiot ;  but  in  fact  was  a  tten  compot  meiUu  ;  and  tbe  notion  a 
man  oannot  be  albwed  to  aiuliify  himself,  is  rather  rajeoted, 
and  various  cases  cited,  15  iobos.  R.  603,  deft,  allowed  to 
prove  be  was  intane  when  he  gave  tbe  note. 

^  7  ton.  Tbe  aid  nHe  seems  to  have  been,  as  in  Beverley's 
case,  and  is  said  to  be  so  still,  in  tbe  case  of  a  feoffinent  with 
livery  of  seisin.     Tbe  ides  was,  the  deed  was  vaid^h  »fJ^i 
and  80  must  be  avoided  by  pleading ;  but  as  soon  as  it  was 
conceiv<sd  tbe  deed  was  taid,  and  the  insanity  proveable  (M 
(ton  eaifncium,  the  old  notion  yielded  to  one  more  rational,  as 
in  Thompson  v.  Leoabi  Comb.  468  ;  Sugden  on  Power,  Am. 
Ed.  1823,  403.     So  the  question  <^  inMnity  may  be  properly 
left  to  evidence,  on  non  eslfaelum,  at  least  in  most  cases.  See 
on   this  subject  of  insanity,   intoxication,  &ic.,  4  Desaos.  Cb. 
R.3«4(  6  Munf.  15;  3Day'sR.90;  3  Hayw.  R- 304;  1 
Bibb's.  R.  406. 
BPick.  ao-rr,      Writ  of  righi.     Held,  1-  The  domicH  of  a  person  nen 
Haiyoke  v.      com^os  mtntu,  under  guardiansbift,  may  bs  changed  by  the 
""'         direction,  or  with  the  consent  of  tbo  ^uardiSn,  expressed  or 
implied.     See  9  Mass.  R.  543. 
6  Pick.  217—       Covenant  nn  the  intestate's  deod.     Held,  the  deed  oi  one 
220,  Wiiiev.  non  compot  metuia,  aai  under  guardianship,  conveys  a  seiaio, 
]*^?j;'"'        being  only  voidablt;  and  page  431-436,  Mitcliell  6i  al.  e. 
Kingmui.     Jlirumpiit  on  a  promietory  note,  deft.,  by  bis  at- 
torney, pleaded  never  promised.     Held,   1.  A  pertoo  may 
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ple«d  dnt  be  wio  non-  tomptit  mentu,  «  sbow  it  in  evideae*  II,  Ch.  3$. 
vmdaet  tha  gonenl  itwe,  to  avoid  hJs  coouacts :  2.  If  he  plead     ^j,    0, 
bf  tOffoey,  Bod  on  «x«fliiRalion  it  appsars  lie  is  still  non  cost-       Cen. 
p«t,  his  plat  iHgr  be  tretWd  as  void,  aad  a  guudwo  ad  lk«n,     v,^v«^^ 
may  be  sppoiBlfd,  who  may  pload  </e  nopo. 

^15  con.  Attunpiit  on  a  oegodabJe  note  wade  by  a  minor.  ^  I*-  H-  H^ 
Hrid,  1.  Such  aou  in  ool  void,  but  nsy  ha  ratified  by  him^'^^^^ 
■nk»a  of  age:  2.  Ujs  refwomiae  is  valid,  tbougl)  made  after  la  ravKw. 
the  note  is  auod  i  3.  His  debtf,  wbeo  pioved  in  the  usual 
mniMnr.  «ia  piosumed  to  be  '  josiy  duOi'  aad  wb»n  be  prom- 
isad  to  pay  '  aU  justly  due,'  if  fraud  or  injuetico  existed  ibe 
pcoof  of  ihem  d«rolv«d  ou  faim, 

^  3  con.  A  natural  guardi&a  oawiot  leAs9  tlao  land  of  his  ^^^  -j^ 
wacdt  but  bis  kaae  ia  void.     369— 3T2,  Andei^on  v.  Darby  k    c;,^, 
aL,  hf   their  mu  fiieod;  clle4  ^  ^ohna.   R.  1&7  ;  2  Wile. 
139;  3  Mass.  R.  6^ 

dfan*  out  gnaidiass  of  miaer*  waive  wy  Ltenefit  wtded  om 
ibtn  ky  a  dsorm,  aod  it  is  error  (o  doccee  oo  such  ftonsjeau. 
3  Rand;  409—417. 

^  12  OM.  If  a  midoi  take  a  deed  of  laod  asd  mortg^^e  .        „ 
it,  all  one  contract,  aad  remain  io   possessioH)  or  seUs  it,  after    fiTl   ' 
of  age,  he  Qoafirfos  the  whole  traosaotioii,  ihe  grant  and  mort- 1  q^^^  u 
gage  being  both  tbe  same  day  {  nor  did  the  mortgagor  avoid  14. 
tfae  mortgage  by  seiliag  with  warrRRly  after  of  age.     See  Hol- 
bnnk  «.  Fiaoey,  t^.  130.  a.  4.  s.  63 }  Kimbidl  t>.  Cuaniog- 
bam,  Jr.  cb.  3%.  a.  4.  a.  3}  Bftdger  ».  Fhinney,  oh.  171.  a. 
13.  s.  17. 

Jt^ncTM  Ttot  boitad  «t  devitHt  to  pay  legaoiet,  bo.     A  de-  9  Gneni.  ist- 
viaed  lands  and  bequeathed  persooal  estate  to  bia  sod,  maiktng  Jf^^J"^"' 
bim  exccalar  of  lus  vill,  aad  diree^wg  him  to  oske  certau 
annual  ^ymeMs  to  hisnurtbat  during  hor  life.     The  son  as- 
aanted  the  Vust  aad  anleved  «a  the  lands,  agd  mads  the  an- 
nual p^inents,  and  (hen  died,  loeving  minor  childrea,  who, 
by  their  guudiaa,  emerad  ioM  the  land.     Held,  they  were 
not  liable  »  atnMptU,  durisg  daeir  minQrity  for  the  yeerly 
iMymeots  accruing  after  their  father's  death.     The  action  Wat 
brought  by  tbe  mother.     The  devise  to  the  son  of  the  lands, 
was  requiring  him  to  pay,  delivor  and  perlorm  to  ^r,  as 
abore  stated  io  tbe  wiU.   Scstameat  of  facts  decided  as  above. 
Tbe  oaaea  cited  iat  the  pit.  were  of  deviaeBs  ^  agt,  »qt  t^i- 
mn  i»  atmimfMt.     Same  principle  id  the  cas$  of  a  deed  ip-pp  lag  iss 
itaa<l:Of  a  will. 

^  16  eon.  A  minor  buys  land  aad  bis  friends  qf  age  give  a  GreeiJ.  iso-- 
tbnr  note  for  tbe  price,  and  he  promises  to  pay  when  of  age,  ^^^'  Ttuxnp' 
.and  when  of  age  he, by  a  nwntoraiMiMta  aB,lhe  bottom  qf  Jjia ■*■*"■  V»«fr 
note,  athmviiedgtd  imm^  AoUkn-  a*  .wmntj/, — in  an  action 
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U.  Ca.  3Jt.  against  bim  by  the  payee,  as  an  original  promisor,  held,  the 
Art.  8.  pit.  might  show  by  parol  that  the  promise  was  for  tbe  d«ft's. 
Con.  own  debt,  and  not  a  collateral  engagemeM,  so  no  new  couid' 
eratioc  necessary  to  be  proved.  I^ft.  ramained  on  the  land 
ever  after  he  purchased  it.  See  Packard  v,  Ricbardaon,  cb. 
1.  a.  25.  s.  1,  Su:. 

AaT.  9.  ^  4.  Tbe  court  said  'we  go  so  far  as  to  say,  that  ffhere  a 

Con.  minor  son  makes  a  contract  for  his  services  on  bis  own  ac- 

spiclf.B. 302.  count,  and  the  father,  knowing  of  it,  makes  no- objection, 
there  is  an  implied  assent  that  tbe  son  shall  have  bis  earaiogs.' 

aBarn.fc  ^MtHDon^  for  goods  sold  to  the  deft,  for  the  purposes  of 

^r*J- ^^4-827.  iroie.     Plea,   infancy.     Replication,   tbe   deft,   ratified   [be 

Dllogwoctfi.  contract  after  be  came  of  age.  Evidence  of  this  new  pronnse 
made  by  the  minor  after  tbe  action  was  commenced,  did  not 
sustain  tbe  replicatioo.  The  judges  held  the  original  contract 
was  absolutely  void,  and  not  merely  voidable,  therefore,  when 
the  acdon  was  commenced  there  was  no  ground  for  it ;  and  it 
is  the  moral  obligatioo  to  pay  tbe  minor  is  under,  and  his  oik 
tval  promise  thereon,  that  creates  the  new  ground  of  action  ; 
but  in  the  present  case  that  was  created  after  the  commence- 
ment of  tbe  action. 

Abt.  11,  ^4  eon.  On  a  kaheas  corpus  to  restore  a  female  infant. 

Cor.  about  ten  years  old,  to  her  father,  tbe  court  will  look  into  all 

•Miwn^iBa-  the  facts  of  tbe  case,  stated  in  the  return,  and  will  not  dia- 

e.  Green.  charge  the  deft,  (grandfather)  merely  because  he  returns  tbe 
infant  is  not  in  his  power,  possession,  or  custody,  if  the  court 
be  not  satisfied  that  all  tlie  material  facts  are  disclosed  :  2.  An 
attachment  is  the  proper  remedy  to  bring  the  party  into  court, 
if  not  in  court,  and  when  he  is,  the  court  may  immediately 
direct  him  to  answer  interrogatories  ;  3.  Tbe  fathu-  is  not  of 
course,  on  this  writ,  entitled  to  the  custody  of  the  infant,  if 
brought  into  court ;  but  the  court,  when  caUiad  on  to  act,  mU 
exercise  its  discretion  on  tbe  sul^ect,  and  place  the  infant 
where  it  will  be  most  for  its  benefit.  Cited  5  D.  b  E.  89. ; 
10  Johns.  R.  338  ;  13  do.  418 ;  9  East,  331  ;  10  Ves.  63 ; 
2  Stra.  983. 

Aht.  13.  ^  7  con.  When  a  guardian  neglects  to  senle  his  account. 
Con.  the  administrator  of  his  surety  may  settle  it.     In  thiscase  the 

1  Pick.  R.  IB6.  guardian  had  been  removed  and  another  appointed.  The 
girardian  settled  an  account  in  the  supreme  court  of  probate, 
which  in  an  action  on  the  probate  bond  was  found  to  be  frau- 

p.  206, 211.  dulent  and  void,  as  against  tbe  sureties.  Held,  be  could  not 
be  cited  anew  before  the  probate  judge  to  settle  a  correct  ac- 
count. 

iKck. R.62T.     ^  17.   Compound  interett,  when  allowed.     Debt  on  pro- 

jDdse.fcc.  p.    '*'**  ^"^  °^  '  guardian  of  a  spendthrift.     Large  simu  of 
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money  haring  come  into  hn  bands  of  minors,  artsbg  from  ],  Ch.  35. 
rents,  public  stocks,  be.  and  no  account  settled  for   many    Art.  13. 
years:  ordered  un  account  be  settled  with  rests  for  every        Con. 
year,  nod  the  bala&ce  thus  struck  carried  focwajrd  to  be  again    ^.^-v-^ 
on  interest  whenever  the  sum  should  be  so  large  that  a  trustee 
aciiog  faithfully  and  discreetly  would  have  put  it  into  a  pro- 
duetivfl  state. 

^  18.  Settlement  of  aetounU,  fyc.  or  nirelia  discharged,  Jottamm. 
tfc    It  is  the  proper  ^onstructioo  of  the  act  of  1795,  cb.  15.  J^^^  ^| 
that  an  infant  must,  a&er  arriving  at  full  age,  not  only  '  call  on  fcc. 
his  giiardiao  for  a  full  settlement,'  but  must  also  have  a  final 
sdjuslment  of  all  accounts  wiihin  three  years,  and  either  sue 
for  ihe  balance  or  notify  ^e  sureties  in  the  guardian  bond  of 
ifae  state  of  bis  a&irs ;  and  if  the  nuDor,  come  of  age,  fail  so 
to  do,  the  sareiiss  will  be  discharged.     The  county  courts,  jj^.    gg 
faav«  a  discretion  to  appoint  whom  they  please  guardians  gen-22T,  2Bi,>8s' 
erally,  or  ad  lilen,  to  minors  under  or  over  fourteen  years  of'**^- 
Mgfi,  and  within  their  jurisdiction. 


CHAPTER  XXXVI. 

INDEBITATUS  ASauMPSIT. 


^  3  oon.  If  A  purchase  of  B  a  foreign  bill  of  exchange 
md  lose  it,  before  presented,  and  B  refuses  to  give  another, 
A  has  this  action  for  the  purchase  money,  and  may  declare 
for  money  had  and  received  to  ibe  pit's,  use.     3  Call,  373. 

A  gives  a  bond  to  B,  he  tranfers  it  to  C,  but  .vitkout  atiign- 
ment :  C  uses  due  diligence  to  recover  it  of  A,  but  cannot,  C 
may  have  this  action  for- money  had  and  received  against  B.  *  W"*- *!•. 

So  if  a  jailor,  without  knowing  the  facts,  thinks  the  debtor 
is  able  to  maintain  himself,  receive  prison  fees,  on  his  account 
of  the  creditor,  and  pay  over  to  the  debtor  the  money  so  re- 
ceived, the  creditor,  in  this  action,  may  recover  the  amount  of 
auch  fees  of  the  jailor.  Money  had  and  received,  inc.  Rose 
«.  Shore,  1  Call,  540.  But  the  pit.  in  this  action  of  amumptit, 
to  recover,  must  state  in  liis  declaration  a  consideration,  if  not 
judgment  must  be  arrested,  though  it  rest  oq  a  written  egre»- 
ment.  Mosely  v.  Jones,  5  Munf.  33  ;.  3  Munf.  550.  But 
references  bad  to  act  of  jeofails  of  1819,  cb.  12S,  s.  2,  and  s. 
103. 

^  7  »«.  In  this  action  on  a  fai>o2<«greMaeat,  one  in  writ- '  w«*.  IM, 
ti^  not  Kaled  of  the  same,  purport  may  he  given  in  evidence 
10  support  the  actioo.  The  writing  does  not  change  the  na- 
luie  of  the  coiUract,  bot  is  m«rely  Bvidenea  of  the  jMr«J 
•gnament,  and  being  the  besf  evidenc^tOi^AJ  to  be  proaiKtd, 
though  not  specially  declared  on. 
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n.  Ca.  36.      Held,  a  negotiable  promissory  note  may  In  given  ia  am- 
Con.       (teitce  under  a  money  count  ia  an  actitw   by  ibe  eodonee 
..^v-^-    against  the  maker.     4  Pick.  421, 422. 

So  7  Wfaeat.  35-38,  Page's  adm'r.  v.  Tbe  Bank  of  Alex, 
andna :  a  bill  or  note,  isprima  facie  evidence,  under  a  count 
for  money  liad  and  receded,  agaiast  the  drawer  or  endoraer; 
but  the  presumption,  that  the  contents  oT  the  bill  or  note  have 
been  received  by  tlie  party  sued,  and  for  tha  pit's,  use,  may 
be  rebutted  by  eircumstanoes  ;  and  a  recovery  cannot  be  bad 
in  such  a  case  where  it  i»  proved  that  tbe  money  was  actually 
received  by  another.  This  action  by  the  endorsee,  tha  bank, 
against  its  immeduiU  endorser.  The  bank  show  the  money 
was  paid,  not  to  the  endorser,  Page,  but  to  (he  makier  of  it, 
Hodgton,  and  for  his  sole  use  for  whose  aacommodatton  the 
note  was  made.  The  note  was  payable  to  jifttf  days  t^ter 
date,  but  was  declared  on  as  a  note  oo  demtmd :  this  varimee 
was  fatal. 

Staling  an  account  is  in  the  ottute  of  a  new  fMximise.  17 
Johns.  R.  3d. 

^  21  con.  This  action  lies  in  certain  caset,  though  a  bond 
hat  been  given  for  the.  balance  of  oMounti :  as  where  the  re- 
ceiver of  public  monies  gives  an  official  bond,  this  does  not 
extinguish  tbe  simple  contract  debt,  arising  from  a  balance  of 
accounts  due  from  faim,  to  the  Uoiled  Slates,  an  action  for 
this  balance  and  another  on  tbe  bond  against  the  principal  and 
sureties  may  be  mamtsit>ed  at  the  same  tiroe  :  2.  Thougfa  tbe 
action  against  the  receiver  do  not  desCTibe  him  in  bis  official 
CBfMcity,  yet  evidence  may  be  given  of  monies  received  in 
that  capacity :  3.  Under  a  count  for  money  had  and  received, 
evidence  may  be  given  of  public  stock  received  by  hitn,  when 
by  law  receivable  a1  par  in  payment  for  lands  aold  by  the 
United  States  :  4.  Under  tbe  3d  and  4th  eectkws  of  the  act 
of  March  3,  1797,  ch.  366,  a  certified  in«script  from  the 
bocArs  of  the  ireasuiy,  is  evidence  against  tbe  deft.,  atid  at  tbe 
trial  he  can  make  no  claim  for  any-  credit,  which  has  not  been 
presented  to  and  disallowed  "by  the  acconntiag  officer  of  tbe 
treasery,  (unless  in  tbe  case  excepted  1^  Uie  act,)  tbough 
rio  proceedifigs  have  been  had  egBioat  (be  ilefaleT  under  ^e 
act  of  March  3,  1795,  cb.  SS?,  by  notification  from  the  tree- 
snry  department,  requiring  him  to  rendiar  to  the  auditor  of  lite 
treasury  his  accounts  and  vouchers  for  settlement. 

^  22.  Ghode  Mid  «n  credit,  Sfc. :  if  for  six  naosths,  &c. 
this  action  does  lie  til)  that  time  is  expired  ;  but  if  tbe  vendee 
refuse  to  take  them,  the  vendor  may  ifRroediately  aae  for 
damages  for  the  breach  of  contract ;  and  if  resold  at  the  ven- 

t  Serg.  fcR.   dee's  risk,  tbe  nwamrre  of  damages  is  th* -diffeieDGe  of  pnc» 

"'  between  the  first  sale  and  the  resale. 
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^  3.  A  traveller,  who  bad  saddlebags,  in  which  Were  $200,  ^>e«.  A"- 
oo  lighting  at  the  inn,  delivered  the  bags  lo  a  servant  d"  the ig^_ '    '^_ 
innkeeper,  but  did  not  ioform  either  that  money  was  in  them.  Guiatonv. 
They  were   placed  in  the   bar-room,  and   were   afterwards  ^'^•^.^ 
found  on  the  lot,  cut  open  nod  the  money  gone.     Held,  thcR.  4i. 
innkeeper  was  liable.     So  14  Johns.  R.  175,  Clute  o.  Wig- 
^ns,  held,  not   necessary  to  make   him  liable  thai  the  goods 
should   be   delivered    into  his  special  keeping,  nor   lo  prove 
negligence.     But  if  the  trust  wgs  not  reposed  in  the  innkeep- 
er, but  in  another  person,  who  was  not  in  the  capacity  of  a 
servant,  but  occasionally  in  the  business  of  the   family,  the j^  """*    ■ 
innkeeper  is  not  liable  if  the  goods  be  lost. 

§  4.  A  house  of  public   enierMinment,  in  London,  in  this  Abt.  3. 
case,  a  tavern  and  coffee-house,  where  lodging  and  entertain-    Con. 
ment  are  provided   for  travellers  and  others  indiscriminately,  JJ^lJ**^ 

but  which  was  not  frequented  by  stage-coaches  and  wagons, &  a.' 9ec. 

and  had  no  stables  belonging  to  it,  was  considered  as  an  inn,  Anwie*"  *«11- 
and  the  owner  subject  to  the  liabilities  of  an  innkeeper,  even  j^  ^^ 
where  the  guest  did  not  appear  to  have  been  a  traveller,  but  Wm.  jonei  oo 
one  who  had  previouBly  resided  in  ready  furnished  lodgings. ^J""'"'"-^ 
But  ii  seems  a  coffee-bouse  is  not  an  iou  in  s  policy  of  insur-  tag,  t  Canp. 
ance  agaiast  fire.  It  was  observed,  an  inn  has  stables  wherein^ 
Jigbts  are  used  at  all  times  of  night- 

§  4.  Tosunportaaaction  againstaDioDkeeper  ibrgoods  lostjART.  4. 
the  plL  has  only  to  prove  the  deft,  kept  a  common  inn,  thiu  the    Von. 
pk.  w«s  K  guegt,  (hat  tfae  goods  were  brought  to  the  inn,  and  ^"^|^^, 
were  in  the  care  of  the  deft.,  aod  were  lost.  Hajn.  40, 

^  5.  An  itm  or  pvhiie  ietae  it  not  a.  ntuiancc.     In  his  lease    Akt.  6. 
die  feasBB  oovenanteti  he  would  not  do  eoy  act,  matter,  or  thing.    Con. 
OQ  the  demised  pieouafa,  wfaieh  might  he,  ^cow,  or  lead  to  thei  Barn,  fc 
damage,  anaoyance,  or  disturhaDce  of  the  lessor,  or  any  of  his  j^'™' 
tenants,  or  lo  «ny  part  of  the  neighborhood  ;  and  the  proviso  Tlwime. 
for  tfae  re-^Dtry  was,  (hat  the  lessee  should  not  permit  any  per- 
soe  to  irtebit  die  preiaises,  who  should  oarry  on  certain  specified 
mides  or'bnsmesBes  (that  of  licensed  victualler  not  being  one  of 
tbeaM  or  any  oAn  bu^ess  that  might  be,  or  grow,  or  lead  to 
be  ofiensiTe,  or  any  amnyaDce  or  disturbance  lo  any  of  the 
fewor'B  tenaiiU.     Held,  that  apeoing  of  a  public  house  upon  the 
pfutiBCfl,  was  not  a  bfOach  of  the  covenant  lor  proviso.     This 
ease  was  sent  by  the  Master  of  the  Rolls  for  the  opinion  of  the 
Court. 
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CHAPTER  XXXVm. 

INSIMUL  C0MPUTAS8ET. 

^  30.  In  support  of  an  account  stated  th«  pit.  need  not 
prove  tlie  several  items  that  make  up  the  account.  Phil. 
Evid.  89.  The  admJsson  of  a  debt  on  a  single  article  Is  suffi- 
cient to  enable  ihe  pit.  to  recover.  13  East,  249 — 5  M.  k,  S. 
65.  This  latitude  allowed  to  the  deft,  of  late  years,  to  dispute 
the  several  items  has  rendered  an  account  staled  but  of  little 
importance :  therefore,  in  late  reports,  we  Gnd  but  very  few  ac- 
tions brought,  or  claims  made,  oy  pits,  on  accounts  stated  or 
imimul  compKlassets, 


CHAPTER  XXXa. 

INflOLVENCT. 


Art  1  ^  '  "*"'  As  to  several  insolvent  estates  conveyed  to  inistees 

/-I '    '     for  creditors.     See  assignment,  ch.  X4,  and  trustees,  ch.  1 14 
a  14.  Vol.4. 

§  5  eon.  The  real  estate  of  one  insolvent,  deceased,  de- 
scends to  his  heirs,  and  they  are  entitled  to  the  rents  and  pro- 
fits of  it,  until  sold  for  the  payment  of  his  debts,  and  if  mort- 
gaged till  entry  of  die  mortgagee.  16  Mass.  R.  380-288. 
Gibson  iL  al.  by  their  guardian  e.  Farley  Si  a),  (administrators,) 
sued  as  bailiffi  and  receivers  of  the  pits,  5  of  9  of  the  heirs  of 
Abraham  Gibson,  the  administrators  collected  rents,  meaning  to 
account  for  them,  as  the  law  should  decide.  Acdon  assuntptit 
for  money  had  and  received.     The  creditors  lose  such  rents. 

^  9  con.  Ituolvenciea  by  the  partiei  by  agreement,  v/hersln  no 
statute*  of  insolvency.  See  Post. 
IT  MtM.  R.  The  insolvent  debtor  against  Cobum  tbe  officer  attaching 
*^'^»^  Kimball's  goods,  for  Reed,  fcc.  Before  the  attachment,  Kim- 
Jtntf  Kim-  ^8"  assigned  all  his  property,  except  fufnitore,  to  said  trustee 
ball-  for  the  payment  of  all  his  debts  pro  rata.     The  assignment  in- 

tended was  by  a  tripartite  indenture  between  the  debtor,  the 
trustee,  and  creditors,  who  should  execute  it.  It  was  executed 
by  the  debtor  and  trustees,  and  then  tak»i  by  him  to  get  tbe 
creditors  to  execute,  no  counter  part  having  been  made.  After 
some  of  the  creditors  had  executed  it,  and  before  it  was  deliv- 
ered to  the  trustee,  the  goods  were  attached  by  Reed,  Sic.  as 
above.  The  trustees  brou^t  replevin,  and  held  the  attachroeot 
was  good  and  vahd  ;  for  when  the  attachment  was  made,  March 
1,  1820,  the  assignment  was  incomplete,  though  signed  by  tbe 
debtor  and  trustees,  Feb.  36,  and  three  Boston  creditors,  die 
38ih  and  39th,  whose  debts  amounted  to  $1700.    But  the  36lh 
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l\ie  trustees  paid  no  consideration  ;  the  goods  amounted  to  U.  Ch.  39. 
$5000,  no  schedule  of  them  was  made,  and  no  delivery  of  them     j3r(,  1 . 
to  the  trustees,  till  the  evening  of  the  29th,  and  tiien  hy  deliver-        Con. 
iog  to  them  the  key  of  ihe  debtor's  store  ;  nor  was  the  inden-    ^^'v-**' 
ture  delivered  hy  him  to  them  until  after  the  attachment.     If 
there  was  a  formal  delivery  of  it  the  26lh,  it  was  of  no  avail, 
and  then  there  was  no  consideratioo,  as  no  creditors  had  then 
signed  ;  and  till  they  executed,  or  some  of  them,  it  was  not  in- 
tended  it  should  take  eifect ;  this  is  a  good  leading  case,  as  it 
shews  what  ought  to  be  done  to  make  one  of  these  voluntary 
insolvencies  valid,  of  the  mere  contrivance  of  the  debtor,  and  of 
a  friend  or  two  of  his. 

^  10.   Fraudulent  tchtdule.      On  a  composition  between  i  H<q>.  Ch.  R. 
debtor  and  creditors,  if  he  furnishes  a  statement  of  bis  affairs,  ^||^^  .i 
as  the  basis  of  tfae  agreement  he  is  answerable  for  the  truth  of  Humpiire;. 
it :  3.  Any  one  material  misrepresentation  avoids  the  whole  :  3. 
He  will  be  obliged  to  account  for  all  the  property  he  held,  not 
in  his  schedule  or  statement,  and  answerable  for  misstating  his^^^pp  g^^_ 
debts.  808. 

See  an  important  case  of  fraudulent  assignment  by  one  insol- 
vent    Ch.  14  a.  3,  25. 

%  11.  United  Statet  debtor  insolvent.  One  who  has  receiv- 
ed his  certificate  of  discharge  from  arrest  and  imprisonment 
under  a  State  insolvent  law,  is  not  entitled  to  he  dischai^ed  from 
execution  at  the  suit  of  the  U.  States. 

^  12.  A  creditor  agrees  with  his  insolvent  or  embarrassed  1  N.  H.  Rep. 
debtor  that  if  he  will  procure  the  security  of  a  friend  for  a  cer-3™- 
tain  part  of  the  debt,  he  will  release  the  residue,  and  the  debtor 
perform  the  agreement,  it  constitutes  a  valid  contract,  and  if  the 
debt  be  due  on  judgment,  and  the  creditor  by  levy  collect  it,  the 
debtor  may  recover  damages  for  the  breach  of  contract  by  ac- 
tion. Stra.  436 ;  Heathcoie  v.  Cruickshanks,  ch.  39  a  3,  s.  2  ;  6 
Co.  237;  1 1  East  370  ;  ch.  32  a.  1 ,  s.  3  ;  ch.  1 ,  a.  22,  s.  1  ;  a.  20, 
s.  3  }  ch.  18,  3,  s.  22 ;  ch.  9,  a.  7,  s.  3. 

^  5,      ^n  ituolvcnt't  fraudulent  poneuion,  a  strong  case.     Abt.  3. 
TiDver  for  three  fourths  of  a  ship ;  plea,  general  issue.     T,        Con. 
sole  owner  of  her,  by  indenture,  June  24,  1819,  assigned  three  J-^"2i^jn. 
Iburtb  shares  of  her  to  the  deft.,  a  creditor,  as  security  for  his  Kj^by  &,     ' 
deft.    By  the  deed  he  was  to  reconvey  the  same  on  payment  ofBlackbuni, 
his  debt  and  had  a  power  to  sell  on  non-payment  before  June  24,  !^|^^^°fc  ' 
1623.      T  was  to  be  jiermitted  to   freight  the  ship,  and  to  load  Hodgiiw. 
cargoes,  from  time  to  time,  &c.  and  to  insure  for  the  amount  of 
the  debt  in  the  creditor's  name,  or  otherwise  to  assign  the  poli- 
cies to  bim.     The  deed  was  in  due  form,  the  certiGcate  of  re- 
.  ^ry  duly  inserted,  he.     When  the  deed  was  executed,  the 
ship  was  abroad,  in  North  America.     She  returned  July,  1819, 
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II-  Ch.  39.  to  her  port  of  registry,  and  was  constantly  employed  by  T,  the 
^rt.  3.      debtor,  from  that  time  to  February  1822,  in  carrying  cargoes 
Con.       '<^r  ^'^  0^°  '^^^  ^"<^  °^  ^^  ^'^  account,  and  he  continued  all 
^.^M.^.-,^     that  time  in  the  actual  and  sole  possession  of  her,  without  the 
interference  or  control  of  the  creditor.  T  having  become  a  bank- 
rupt ;  held,  that  as  he  had  once  owned  the  whole  ship,  and 
had  never  done  any  thing  to  make  il  noiorioiu  to  the  toorld  he 
had  ceased  to  be  the  owner  of  the  three  fourths,  he  continued 
to  be  the  apparent  owner  of  the  said  three  fourths,  with  the  con- 
tent of  the  true  owner,  down  to  the  time  of  the  act  of  bankrupt- 
cy ;  hence  those  shares  passed  to  his  assignees,  as  properly  in 
his  order  and  disposition  within  the  meaning  of  the  21st,  Jac. 
I,  ch.  L9.    The  point,  in  this  case,  was  the  creditor  voluntarily 
and  unnecessarilif  allowed   the  debtor  to  remain  in  the  sole  ana 
actual  posiession  of  the  mortgaged  property,  and  so  the  appar- 
ent owner  of  it  till  he  failed.     The  principle  in  this  case  applies 
to  every  case  of  the  debtor's  insolvency,  m  which  a  question  of 
his  fraudulent  possession  arises.     It  was  said  for  the  deft,  the 
case  was  not  within  the  act,  because  there  was  a  mortgage  or 
conveyance  of  only  a  part  of  ike  tkip,  leaving  the  debtor  te»t- 
ant  in  common  with  the  creditor  ;  the  court  thought  di&renlly^ 
I  conceive,  to  exclude  fraud,  real  or  constructive,  the  true  prin- 
ciple Is,  in  all  the  cases,  t)ie  creditor,   mortgagee,  or  pledgee, 
must,  when  he  can,  in  the  usual  course  of  business,  do  some  act 
to  make  his  interest  notorious  to  the  world. 
Akt  S.         ^  I  con.     A  discharge  of  the  person  and  present  estate  un- 
Con.      der  the  insolvent  acts  of  Maryland,  cannot  be  a  bar  to  an  action 
a  Hum,  98,    in  the  Circuit  Court  in  Massachusetts,  so  as  to  discharge  the 
MKiio*'  '      P"'y  '^°''"  ^^^  common  execution;  the  lex  loci  governs  as  to  the 
remedies.  See  Ogden  v.  Saunders ;  said  acts  were  passed  in  the 
years  1805  and  4809. 
sPick.  146,        ^  6.  The  administrator  on  such  estate  cannot  apply  the  per- 
^bm  B.  Cr«-  sonai  estate  to  redeem  an  estate  mortgaged  by  the  intesute,  the 
creditor  having  a  prior  lien  on  the  personal  estate. 

In  the  Circuit  Court  In  R.  Island,  1829,  decided  that  the  as- 
signee stands  In  the  place  of  the  assignor  as  to  a  mortgage  deed 
not  recorded,  and  the  mortgage  to  a  third  person  is  valid  against 
the  mortgagor's  assignee  created  after  the  mortgage  deed  is  ex- 
ecuted. 
"*^-  R-  §  14  con.  A,  being  tntolvent,  conveyed  his  estate  to  B  and  C, 
Martin  adm  ^"d  took  their  notes  for  the  value,  intending  to  save  bis  estate  for 
>^  Root'ft  bis  family,  and  exclude  his  creditors ;  also,  transferred  to  B  and 
"""'  C,  several  securities  for  the  payment  of  money  to  enable  them  to 

buy  in  a  prior  incumbrance  on  the  estate,  and  promised  them  in 
writing,  their  said  notes  to  him  should  never  be  collected.  A, 
died  insolvent :  his  administrator  recovered  judgment  on  said 
notes  of  B  and  C,  though  more  than  sufficient  to  satisfy  all 
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c\aims  on  the   eitate,  the  surplus  being  for  the  benefit  of  A'sIl.'Cu.  39. 
bmily.     The  facts  were  proved  by  the  confession  of  Hunt  in     Art.  5, 
Writing,  when  become,  also,  insolvent.     Held,   conclusive  on       Con. 
Root.     It  was  the  confession  of  facts  that  took  place  before  the    v^pv^ 
partner^ip  of  R  and  H  was  dissolved  :  see  Sut.  Mar.  13, 1806, 
ch.  90. 

§  1 5  «ffl.  B,  an  insolvent  debtor,  by  bill  of  sale  assigns  in  ^^*-  •*■  "^ 
trust  for  an  bis  creditors,  and  the  trustee  merely  gives  his  note 
10  the  debtor,  without  any  endorser  or  security  in  any  agree- 
ment to  perform  the  trust,  and  some  of  the  creditors  only  assent 
Terbatly,  to  the  assignment,  and  others  not  at  all,  the  assignment 
b  void,  as  against  attaching  creditors ;  and  the  attaching  officer 
when  sued  in  replevin,  on  the  plea  of  property  in  a  ttranger, 
may  prove  the  pit.  claims  under  a  Jratidulent  sale ;  and  on  a 
verdict  for  the  officers,  he  may  have  a  return  though  he  do  not 
avow  for  one.     See  20  Johns.  R.  5,  442-472. 

Two  chizens  of  Massachusetts  contracted  a  debt  by  bond,  in  1  Cowea.lW- 
the  State  of  New  York.  The  obligee  in  his  declaration  on  the  *•*■ 
bond,  said,  it  was  made  to  C,  in  New  York.  Held,  the  obligor 
was  discharged  on  the  insolvent  act  of  New  York,  on  the  prin- 
ciple of  Ux  loci  conlraeliu ;  it  not  appearing  on  ihaTace  of  the 
boqil  it  was  to  be  performed  elsewhere.  The  obligor's  dis- 
charge was  in  1806,  on  the  insolvent  act  of  1801, 

Another  case  of  discharge.     A  ca,  »a.  perpetually  stayed ;  i  Cowan,  1«. 
but  in  a  certain  case,  the  court  opens  the  cause   so  as  to  give 
the  pit.  a  chance  lo  try  the  question;  the  judgment  standing  as 
security.     A  defl.  so  discharged,  was  arrested,  and  gave  bail  toi  Cowen.lTS- 
ihe  sheriff.     Moved  to  be  discharged  on  common  bail ;  refused,  iw  i  '  Cowen. 
as  a  prima  facie  case  of  fraud  was  made  out  against  him  by  ^'  '*'*'      ' 
ajjidavit.     What  must  be  stated   in  pleading  on  insolvent  dis- 1  Co««n,  sift- 
charge;  so  1  Cowen,  356,  357;   other  cases  of  insolvent  dis-**^ 
chaises ;    1  Cowen,  127,  428 ;    3  Cowen,  147  ;  151  id.  159- 
165;  4  Cowen,  143-148  :  the  people  are  not  bound  by  an  in- 
solvent act  unless  named  in  it,  nor  the  United  States  ;  8  Wheat. 
253;  so  United  States  v.  Hoar;  2  Mason's  R.  311,  &c.,  8ic.; 
4jCowen  345-348 :  the  people  have  succeeded  to  the  rights  of 
the  king,  &c.,  not  bound  by  general  words,  in  a  statute  restric- 
tive of  prerogative,  unless  expressly  named  as  insolvent  laws, 
&c.  4  Cowen,  607-612  :  to  whom  the  insolvent  laws  extend. 

^21.  Creditor  made  tnutee  may  be  two  partiet  in  an  inden- 
ture of  three  parts ;  as  2  Pick.  R  129-138,  Harris  b  al.  v. 
Sumner.  Re|ilevin  for  the  ship  John  and  her  cai^o,  attached 
by  the  deft.,  a  deputy  sheriS*,  as  the  property  of  M.  Colman,  at 
the  suit  of  Bradlee  u  al.  Ph.  claimed  the  property  on  a  sealed 
deed,  meant  lo  be  tripartite,  dated  Sept.  7,  1822,  but  in  fact, 
written  and  executed  Sunday  8lh,  by  the  pits,  and  Colman. 
(Two  parts  only  wer«  made.)  '  This  deed  recited  Colman  had 
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II.  Ch.  39.  given  (hem  a  bill  of  sa)e.oftbe  ship,  and  purported  to  he  an  s»- 
Arl.&.  signmeoL  bv  him  of  all  his  property,  as  lie  believed,  (wearing 
Con.  apparel  and  furniture,  but  little  more,  if  any,  than  the  law  ex- 
^^f-v-^^  empted,}  that  is,  all  ihe  cargo  of  the  ship,  he. ;  to  the  pits,  to 
have,  and  to  bold  the  ship,  cargo,  and  other  properly,  to  the 
pits,  in  trust,  to  sell  the  same,  and  with  tlie  proceeds  1.  to  pay 
themselves  $407  35  cts.,  the  dabt  Caiman  owed  them,  and  to 
pay  over  the  residue  to  other  creditors  of  Colman,  who  should 
eicecute  the  deed,  in  proportion  to  their  demands.  The  pits. 
covunanied  to  execute  ibe  trust,  and  the  deed,  also,  contained 
an  agreement  on  (he  part  of  the  other  creditors,  that  the  pits, 
after  paying  themselves  said  $407  35  cts.,  might  pay  Colman 
$1000  if  Uie  residue  should  nett  these  other  creditors  70  per 
cent,  of  their  demands,  and  if  not,  then  such  a  proportion  of 
$1000  as  ibey  should  receive  of  the  70  per  cent.  Colman  kept 
one  deed,  and  the  pits,  the  other.  The  property  was  delivered 
to  the  pits,  the  sacne  Sunday.  Soon  after,  12  o'clock  Sunday 
nigh),  the  deft,  made  the  attachment.  None  of  the  creditors  of 
the  third  part  signed  before  Monday  ;  so  af(er  the  attachment. 
Held,  the  pits',  signing  niigbt  be  considered  as  a  signing  by  a  ' 
creditor  of  the  third  part.  That  the  instrument  was  not  neces- 
sarily void,  because  the  property  assigned  (o  the  pits,  was  much 
more  than  their  debt ;  but  that  it  was  void  on  account  of  the 
reservation  to  Colman  ;  and  as  this  appeared  in  the  deed  itself, 
it  was  a  question  of  law,  if  fraudulent  or  not.  Held,  also,  the 
pits,  were  a  party  to  a  deed  fraudulent  on  the  face  of  it ;  as  in 
Widgery  tj.  Haskell;  Burlington  v.  Bell.  Assigning  large  pro- 
perty to  a  creditor,  whoso  debt  is  small,  may  be  evidence  of 
fraud  i  but,  otherwise,  it  does  not  invalidate  the  assignment. 
§  32.  A  failing  debtor  agreed  to  pay  furniture  in  part  pay  of 
808  wiieeler  ^  '^^'"  >  ^""^  ^^^  agreed  with  the  creditor  to  have  a  lease  of  it 
s.  TnuD.  for  a  year.  Accordingly,  the  transfer  and  lease  were  made. 
Held,  this  was  not  conclusive  evidence  the  sale  was  fraudu- 
lent, as  to  other  creditors  ;  and  if  attached  as  the  properly  of 
the  lessee,  the  vendor,  during  the  year,  cannot  support  any  ac- 
tion. The  possession  in  the  vendor  after  the  sate,  may  be  con- 
clusive evidence  of  fraud  when  unexplairted. 
4  Hek.  aia—  §  23.  Commisnonert  report  how  far  conc/unve ;  as  where 
SIB,  BordBiMi  mutual  demands  exist  in  favor  of,  and  against  the  crediiw 
■dmuMretor  ^f  ^^  insolvent  estate,  are  filed  before  the  commissioners; 
they  report  a  balance  due  to  the  creditor ;  the  report  Is  conclu- 
slusive  on  either  party  who  does  not  give  notice  of  his  dissatis- 
faction with  it  pursuant  to  statute  1784,  ch.  3  ;  as  if  the  credi- 
tor alone  give  notice,  who  brought  his  action  and  became  non 
suit;  held,  tlie  administrator  could  not  maintain  an  action 
againft  the  creditor,  on  demands  in  favor  of  the  estate.  The 
matter  was  specially  pleaded  and  replied,  so  that  the  facts  ap- 
peared of  record.  • 
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^  24.  Auttmptit  on  several  promissory  notes,   dated   after  JI.  Ch.  29. 
March  3, 18Q3,  at  Alexandria  in  the  District  of  Columbia,  made      ^r  .5 . 
by  the  deft.     Held,  1.  An  insolvent  discharge  of  a  neighbour-       Con. 
iug  State,  nhich  exempts  the   person   from  imprisonment,  but    v^rs"-!^^ 
leaves  the  debtor's  future  acquisitions  liable  to  execution,  relates  Wblttemore  <r. 
to  the  remedy,  merely,  not  the  contract,  and  is  not  of  any  force  Adonn,  a^ 
in  New  York  ;  2.  Imprisonment  is  no  part  of  the  contract :    3.  53  **"' 
The  Uxfori  governs  the  remedy :  4.  An  insolvent  law  does  not 
operate  as  a  part  of  the  Ux  loci  contractus,  unless  it  discharges 
the  contract. 

20.  In  equity,  equality  is  the  rule.     Where  a  creditor  has  a  Art.  7. 
lien  on  two  funds  to  pay  him,  and  a  subsequent  creditor  has  a    Con. 
lien  on  one  of  them  only  to  this,  the  first  creditor  must  not  re- 
sort, but  leave  it  to  the  junior  creditor,  if  it  can  be  done  without  Everiwn  o 
injury  to  the  prior  creditor,  or  imparing  his  rights.     But  if  the  Bomb,  on  *p- 
fund  on  which  the  junior  creditor  has  no  lien  bo  insufficient  orP'^l^^'""- 
doubtful,  or  the  prior  creditor  refuses  to  risk  satisfying  his  debt  jg^g^  J^i,,  jt. 
out  of  ii,  eqin'ly  wilt  not  take  from  him  any  part  of  bis  security,  tin-  m,  Htwiey 
less  his  debt  is  paid.   19  Johns.  R.  48G;  on  appeal  from  chancery. "  MmcIus. 

^  2  con.  The  same  principles  held  in  the  state  courts  in  Penn-  Art.  8. 
aylvania.  1  Serg.6iR.339;  2do.326-336;  3<Jo.22;  2Serg.  Con. 
&.  R.  223. 

^  9.  See  decision,  Feb.  1827.  A  State  may  enact  an  in- 
solvent law,  that  may  discharge  contracts  made  o/ier  the  law  is 
enacted:  Judges,  four  and  three.  12  Wheat.  St3  to  369; 
Ogden  dIl  in  error  e.  Saunders. 

In  McMillan  ».  McNeil,  it  may  be  observed,  when  the 
contract  was  made  in  S.  Carolina,  the  insolvent  law  in  another 
State,  Louisiana,  had  no  effect  in  regard  to  it ;  and  hence,  though 
enacted  before  the  contract  was  made,  it  could  not  be  viewed  as 
any  part  of  it,  or  as  having  any  Influence  on  the  minds  of  the 
parties  when  they  made  the  contract. 

Saunders  v.  Ogden.  The  action  was  on  bills  of  exchange, 
brought  in  the  district  court  of  Louisiana,  by  Saunders  of  Ken- 
tucky, against  Ogden  of  Louisiana,  drawn  Sept.  30,  1806,  by 
one  Jordan,  at  Lexington  in  Kentucky,  on  Ogden  in  New  York 
city,  there  a  citizen,  and  there  accepted  by  him,  and  protested 
for  non  payment.  Ogden's  defence,  a  discharge  under  the 
New  York  uisolvent  law,  enacted  April  3,  1801 ;  special  ver- 
dict; judgment  below  for  Saunders.  Ogden  brought  error. 
When  the  bills  were  drawn  and  accepted,  Jordan  and  Saunders 
were  citizens  of  Kentucky. 

1.  As  to  bankrupt  laws,  remedy,  and  acts  of  limitations,  and 
against  usury,  the  same  as  in  Sturgis  v.  Crowningshield. 

2.  As  to  insolvent  laws  enacted  before  the  contract  is  made, 
decided  as  above. 

3.  A  certificate  of  dischai^e  under  stich  law  is  no  bar  to  an 
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11.  Ch,  39.  action  braughl  by  s  citizen  of  another  State,  in  the  courts  of  tlie 
Art.  8.      United  States,  of  any  other  State  than  that  in  which  the  discharge 
Con.       was  obtained  :  four  judges  to  three  on  each  point.    Though  this 
important  case  istoo  long,  too  full  of  nice  distinctions  and  disput- 
ed postEtons  to  be  usefully  abridged,  yet  it  may  be  useful  to  notice 
a  few  material  points  agreed  in,  and  n  few  of  essential  difference. 
It  is  understood  the  seven  judges  agreed  in  the  decisions  made 
in  Surgis  v.  Crowningshield,  not  as  to  what  was  said  in  Mc 
MiDan  V.  McNeil. 

In  Ogden  v.  Saunders,  understood  to  be  agreed,  1.  That  the 
clause  in  the  Federal  Constitution,  s.  10,  a.  1,  which  provides 
that '  No  Slate  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts,' operates  retrotperttvely,  and  forbids  the  several  States 
to  pass  laws  imparing  the  obligalion  of  contracts  previoatltf 
made:  2.  That  a  contract  and  its  obligation  are  diSerent  things; 
3.  When  two  parlies,  in  a  state  of  nature,  make  a  contract,  it  is 
the  law  of  nature,  the  universal  law,  that  constitutes  the  binding 
force,  t\ie  obligation  of  Tiie  conlTBct ,  4.  That  the  constitution  of 
the  United  States,  being  the  will  of  the  whole  people,  is  the  su- 
preme law  of  the  land  on  all  subjects  on  which  it  speaks,  and  on 
no  other  subject:  5.  Tliat  in  construing  the  constitution,  the 
whole  clause  being  one  sentence,  Grst  part,  tenth  section,  first 
article,  is  to  be  taken  together:  6.  That  in  a  state  of  nature 
'  the  natural  obligation  of  contracts  is  coextensive  with  the  du^ 
of  performance.  This  natural  obligation  is  founded  solely  JD 
the  pnnciples  of  natural  or  universal  law,'  by  which  one 
party  has  a  right  to  demand  of  the  other  what  is  due.  It  is  tm- 
derstood  they  disagreed ;  four,  Washington,  Johnson,  Thomp- 
son, and  Trimble,  to  three,  Marshall,  Duval,  and  Story  :  1. 
That  said  clause  as  to  impairing.  Sic.,  does  not  operate  protpec- 
tively,  so  does  not  forbid  a  State  legislature  to  pass  insolvent  and 
other  laws,  '  impairing  the  obligation  of  contracts  made  ajier  the 
law  is  enacted,  four  decided  : '  2.  The  four  held,  as  stated  by 
one  of  them,  that  'the  rights  and  obligations,  resulting  fiyim,  and 
'  founded  solely,'  in  '  the  principles  of  natural  or  universal  law,' 
'  and  subject  to  be  regulated,  modified,  and,  sometimes,  abso- 
lutely restrained,  by  pontive  enactment  of  municipal  law ;'  that 
'  the  natural  obligalion  of  private  contracts,  between  individuals 
ID  society,  ceases,  and  is  converted  into  a  civil  obligation,  by  the 
very  act  of  surrendering  the  right  and  power  of  enforcing  per- 
formance, into  the  hands  of  the  Government.' 

These  positions,  the  three  judges,  as  stated  by  one  of  them, 
directly  denied,  and  held,  the  said  clause,  as  to  wipairing  &c., 
operates,  binds,  and  forbids,  as  much  prospectively  as  retroipec- 
tnely,  and  respects  the  jviure,  as  much  as  the  words  in  said 
clause  respecting  tenders ;  that  the  said  clause,  as  imparing,  &c. 
respects  the  natural  obligation  existing  in  every  valid  contract, 
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forbids  it  lobe  impaired,  though  made  t^er  the  State  law  isen-U.  Ch.  39. 
acted ;  that  the  rights  and  obligations,  founded  in  the  principles     ^rt.  8. 
ofnatuTol  law,  are  not  subject  to  be  regulated,  modified,  or  res-       Can. 
trained,  by  positire  enactments  oimuaidpal  law ;  that  the  nolu-    ^^r^.^-t^ 
ral  obligation  of  private  contracts  between,  iic,  do  not  cease, 
nor  is  it  so  converted  into  a  cieil  one,  but  the  civil  one  adds  a 
peaceable  remedy.    See  further,  ch.  1,  a.  54. 

^  8.  Where    a  creditor  has  a  mortgage  that  secures  but  .aAnx.  9. 
part  of  his  debt,  he  can  claim  before  the  commissioners  only    Con 
the  part  not  secured.     Only  this  part  is  affected   by  the  insol- 
vency.  Point  new.   Coolra,  ch.  112.  a.  7,  s.  22,    16  Mass.  R. 
308,  317,  Amory  o.  Francis,  8tc.  admrs. 

-     ^  9.  Where  A  has  a  demand  against  a  sheriS*  for  his  mis-  IT  Mu>.  H. 
feasance,  or  that  of  his  deputy,  and  the  sheriff  dies  '"solvent,  ^"J^^^^ 
A  must  lay  his  claim  before  the  commissioners,  and  obtain  acrd,  tdin'r. 
probate  decree  in  his  favor,  in  order  to  proceed  on  the  bond 
^ven  by  the  sheriff  for  the  faithful  'performance  of  his  office. 

§   10,  ^Mun^iif  on  notes.     A  debtor   assigns  all   his   P''<'"n.^S8^ 
perly  for  the  use  of  his  creditors  and    in  consideration  thereof  ip^^^,^^  ^ 
they  covenant  that  they  will   receive  the  same  in  full  of  their  ai-n-Nowbdi. 
demands,  and  will  forever  release  and  discharge  him  from  all 
further  claim.     Held,  this  shall  be  construed  as  a  present  re- 
lease :  2.  A  release  of  one  of  several  joint  and  several  debt- 
ors is  a  release  of  all ;  otherwise  a  covenant  not  to  sue  one. 

§  11.  Replevin  for   goods.      Deft,    pleaded   properly  inlTHu>.K. 
Tho.  Hall,  in  bar,  &c,  as  a  deputy  sheriff,  on  an  aiiachment,  ^^|^™^ 
&c.     The  deft,  by  an  indenture  assigned  nil  his  stock  in  trade  B^dwla. 
to  Hall,  a  creditor,  in  trust  for  him  and  clie  defl's.  other  credi- 
tors, who  should  sign  in  a  time  limited.     Held,  a  vahd  assign- 
ment.    No  evidence  any  creditor  signed  but  Hall.    The  value 
of  the  property  did  not  so  much  exceed  his  demand  as  Co  af- 
ford  a  presumption  of  fraud.     Here  Hall  was  both  trustee  and 
creditor,  and  he  and  the  debtor  constituted  the  trusteeship, 
and  the  wtiole  case  depended  on  the  honesty  of  the  two  men. 

^  13.  Case  of  Sturgis,  he.  recognised  in  New  York.  A,  Wendell'i 
October,  1812,  gave  his  qote.  December,  1816,  judgment  JJ^^"**"- 
thereon.  June,  1817,  A  was  discharged  as  an  inaohent  debt- 
or on  the  act  of  April,  1813,  passed  after  the  note  was  given. 
This  act  required  only  two  tkirdi  of  his  creditors  to  petition 
for  his  discharge.  The  act  of  April,  1801,  required  three 
fourths  so  to  petition,  and  was  revived  by  the  repeal  of  tha 
act  of  April  3,  1811,  and  so  in  force  October,  1S12,  whea 
the  note  was  given.  Held,  the  difference  between  the  two 
acts  was  material,  though  parts  of  the  same  system ;  hence  A 
was  not  discharged  on  the  act  o^  1801,  which  required  three 
fourths,  as  abovo,  and  under  the  act  of  1813  was  not  dischai^ 
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II.  Ch.  39.  ed,  because  that  act  was  enacted  after  the  note  was  given,  so 

^rt.  9.     in  lliis  respect  unconsttttitional,  and  the  discharge  was  void. 

Con.        But  20  Johns.  R.  208,  where  the  insolvent  act  was  in  force 

^^rv-^    when  the  contract  was  made  tlie  discliarge  under  it  exoaerat- 

ed  both  the  person  and  estate  of  the  Insolvent.     So  decided 

in  Ogden    v.   Saunders;    20   Johns.    R.  203,    Roosevelt  v. 

Kellogg.     If  the    certificate    of    discharge    does    not    except 

foreigner  creditors,  this  does  not  affect   its  validiiy  as  against 

creditors   in   New  York.     The  insolvent  must  plead  specially 

his  discharge  llie  first  opportunity  he  has.    18  Johns.  R.  330. 

Though  the  statute  be  unconstititlionai  the  discharge  may  be 

pleaded  to  protect  the  person.    16  Johns.  R.  54.    So  the  case 

of  Stiirgis,  8ic. 


CHAPTER  XL. 

INSURANCE. 

Art.  1.  ^  9-    What  is  not  a  contract  ofinsurnnct.     The  pit.  wrote 

Con.  to  the  defts.  inquiring  on  what  terms  they  would  insure  his 

iPick.R.2T8,  vessel.  January  1  they  wrote  they  would  insure  at  a  certain 
tt^  E^e'l^^M  ^""^  '  °^  '''°  ^^  they  wrote  another  letter  relraciing.  The 
Company.  ph.,  before  he  received  the  last  letter,  put  into  the  post  office 
an  answer  to  the  first  letter  and  acceded  to  the  terms  propos- 
ed. Held,  they  had  made  no  contract.  The  pit.  lived  at 
Kennebunk,  in  Maine,  and  the  .defts.  in  Bosion,  and  all  the 
intercourse  was  by  letters  in  the  mail.  The  main  ground  of 
decision  seems  to  have  been  that  they  had  a  right  to  retract 
till  they  received  the  pit's,  answer  accepting  the  terms.  The 
ph.  contended  the  contract  was  completed  and  closed  when 
he  put  his  letter  into  the  post  ofiice  accepting  their  terms. 

%  10.  Commercial  Code  of  France,  arts.  332  to  436. 
Ituurance  generally  is  the  same  in  France  as  insurance  is  in 
the  United  Slates,  except  art.  332  particularly  directs  the 
dote  and  form  of  the  policy.  By  art.  334  the  subjects  of  in- 
surance are  stated.  Projitt  do  not  appear  to  be  inclt>ded. 
Art.  346  .*  if  the  insurer  fail  pending  the  risk,  the  insured 
may  demand  security,  or  the  dissolution  of  [he  contract.  The 
insurer  has  the  same  right  if  the  insured  fail. '  Art.  347,  inc. 
forbids  insurance  on  the  freight  of  goods  still  existing  on 
board  of  the  vessel ;  on  the  expected  profits  on  goods,  fihe 
wages  of  seamen,]  the  sums  lent  on  bottomry,  the  maritime 
profits  on  sums  lent  on  bottomry  ;  and,  generally,  this  code 
forbids  all  kind  of  insurance  that  has  the  least  resemblance  to 
a  wager.  It  allows  only  the  subject  actually  existing  and  at 
risk  to  be  insured.     An.  353;  insurers  not  liable  for  iorra- 
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try  of  lit  wwAt.  An.  356  exlsnd«  the  grounds  of  return  IL  Cb.  40. 
premiunH  much  farther  than  our  law  does.  Art.  356  makoa  ^rt.  1. 
the  insurers  liable  w  an  order  different  from  ours  as  it  appears  •.^■v-mm' 
io  Cabot  V.  Barrell.  By  art.  26S,  if  coDoealment  be  proved 
■gainst  tlie  insnred  lie  pays  the  insurer  a  double  premium ; 
so  if  the  insarer  conceals  be  pays  ibe  insured  a  sum  double 
tbo  amount  of  the  preniiuin  af^reed  oa  ;.  end  each  concealing 
it  also  punishable  by  the  eorreoiive  police.  Art.  369  :  the  iu- 
aund  may  abandon,  if  the  loss  or  damage  of  the  property  in- 
sured amount  at  least  to  three  fourths  of  the  value.  Art. 
373 :  abandonment  must  be  made  to  the  insurers  tvilbb  «x 
months  from  the  day  of  receiving  infonimiioa  of  the  loss,  as 
to  ceriaio  places  named  ;  within  one  year  as  (o  other  places ; 
within  two  years  aB  to  other  ^ces  named.  All  seem  to  go 
on  the  iatdligaue.  Art.  374 :  notice  to  the  insurer  must  be 
in  three  days  after  receiving  the  information.  Art.  401 :  gen- 
eral average  is  borne  by  the  goods  on  board  aud  by  half  of 
tbe  value  of  the  vessel  and  freight,  rateably,  according  to  their 
lespectiw  values.  Art.  414,^.  iu. :  referees  are  generally 
appotnted  by  tbe  iribunsl  of  coamKrco  and  swora.  These  are 
the  most  material  difierences  between  French  and  American 
kunraBce  ;  however,  a  number  of  other  diSereoces  exist. 

§  II  con.    Where  one  hat  am  iiuuraile  intereti.     tJUttun^ART.  2. 
tit  on  A  policy,  &c.  datad  June  1,  1823.     Vesael  valued  at    Con. 
$i,000,aad  insured  for  that  sum  to  Peters,  Poad,  ti  Co.aVhk.R.ia 
or  whom  it  might  cotuxm.     Total  Joss  alleged  by  perils  ©l'^^*'^^ 
tbe  sea,  be.,  aud  also  averred  the  pit.  was  tlien  tbe  owner  li.  In«-  Con. 
and  continued  .to  be  inieratfed   in   her  till   tbe   loss.     The 
pll.  July  1,  made  a  biit]  of  sale  uf  bar  to  C,  who,  in  writing 
promised  tbe  pit.  to  appn^rlate  tbe  firoceeds  of  tlte  vessel 
Io  himself  as  security  for  endorsing   for  the  pk-and  to  pay 
over  the  balance,  if  any,  to  D.     July  19  further  security  was 
^ven  to  C,  and  tbe  writing  was  excbanged  fur  a  deed,  under 
seal,  made  for  the  same  purposes,  wherein  C  covenanted  iha 
tbe  proceeds  of  all  tbe  property  as^gtied  to  tiim,  including 
the   vessel,  should  be  applied  as  before  mentioned.     After- 
wards a  loss  happened.     Held,  there  was  at  ll>e  time  of  (be 
loss  a  siibsisljng  interest  in  the  pk.  protected  by  tbe  policy. 
WsB  surveyed,  condemned,  and  sold  in  Si  DomJngo.     Held, 
iliis  survey  was  not  evidence  of  the  necessity  of  selling ;  if  it 
bad  been,  there  was  a  total  loss  and   nothing  to  Gbaniloh  ;  Ixit 
as  it  was,  property  remwned  in  tlis  pit.,  but  he  cnuki  not 
abandon  by  reason  of  his  conveyance  to  C,  he»co  could  re- 
cover only  for  a  partial  Jotis.     The   pit.  bed  s  small  interest, 
but  inaursble,  and  came  in  under  words  or  vkom  it  may  cor- 
een.    The  pit.  had  an  equit^lo  imereBl,  tts  Mortgagor ;  and 

VOL.  IX.  17 
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n.  Ch.  4<^not  only  ft  morigigor  may  insure,  but  also  a  «tt«i  gve  tnttt. 
Art.  2.     See  7  Cowen,  564; 

■^^'-.^'■^^  ^   15  con.  If  0.  part  of  a  cargo  be  illegal  it  may  not  taint 

the  rest  of  it.     Insurance  on  a  cargo  a  part  of  whicb  (vas  lia- 
ble to    condemnation,    because    imported    from    an  .  enemy's 
country.     The  importation  of  the  rest  was  aulborized  by  li- 
cense.    Helil,  the  insurance  was  valid   as  to  the   licensed 
goods.     Phill.  on  Ins.  31,  cites  Piesrbell  e.  Allnutt,  4  Taunt. 
793;    Builer  v.   Allnutt,    1    Starkte,   322;    6   Taunt.    498. 
^uan,  if  all  be  the  propony  of  the  same  persoo.     Phill.  on 
Ins.  31,  S3,  cited  Parkin  v.  Dick,  11  East,  603  ;   1  Rob.  31, 
339  ;  4  B.  (c  A.  184. 
fiuchuiinD.    .     ^  21.  What  an   insurable   interest.     If    the  owner  of  the 
^^^J"!"' cargo  of  his  own  accord  repair  the  ship  this  gives  him  no  in- 
Sli--sra.    '  surable   interest  in  her.     See  other  cases  nn  this  subject  of 
insurable  interest  or  not.      6  East,  316,  Hodgson  e.  Glover  ; 
IC  id.  2ie  ;   15  Mass.  R.  35  ;  5  Rob.  351. 
AitT.  3.  §  ^  con.  A  domestic  embargo  is  a  peril  insured  against 

Cob.  wilhin  the   meaning  of  the  policy  containing  the  words, '  ar- 

I  Nott  h.  Mc  rests,  restraints,  and  detentions  of  kings,  priiices,  or  people  of 
JJ^'***"      what  nature,  conditiun,  or  qnality  soever.'     The  assnred   may 
abandon  on  detention  by  such  embargo,  though  the  policy  was 
dated  the  day  the  embargo  was  laid. 
Aut.  6.  %  31.  IlUdt  trade.     Other  cases,  3  Sei^.  U.  R.  39,  Fau- 

Con.  ^c'  V-  Phoenix  Ins.  Co. ;  do.  62,  Smith  v.  Delaware  Ins.  Co. ; 

3  Johns.  Cas.  48 1,  further  authorities. 
Akt.  7.  ^3  con.  The  insured  always  has  an  election  to  abandon 

Con.  or  not.  2  Burr.  131 1,  in  Hamilton  v.  Mendes  ;  Idle  -ti.  Roy, 

Ex.  Ass.  Co.  3  Moore,  115.  Where  the  assured  must 
abandon  lo  recover  fur  a  total  loss.  Bell  v.  Nixon,  1  Holt. 
423  :  not  where  there  is  nothing  to  be  abandoned.  2  DalL 
380,  385  ;  2  Johns.  150;  a.  38.  3.  14;  1  Binn.  47.  Alittr 
if  possibly  something  may  remain  to  be  recovered.  4  Binn. 
445.  In  any  event  if  no  abandonment,  the  assured  may  re- 
cover  according  to  his  real  loss  total  or  partial,  as  ilie  jury 
may  find  something,  or  nothing,  left  to  be  recovered.  15  East, 
13,  Mellish  e.  Andrews;  MuJlelt  v.  Shedden,  15  East,  304; 
3  Caines,  308,  in  Lawrence  o.  Sebor.  The  assured  in  mak- 
ing his  abanilonment  must  assign  the  true  cause,  and  abide  by 
that  he  assigns.  1  Johns.  181,  191,  Suydam  &l  a),  v.  Marine 
Ins.  Co. ;  see  art.  14.  s.  9.  As  to  proGis,  see  art.  3.  a.  19  ; 
art.  3 1 .  s.  35  ;  art.  28.  s.  3.  No  abandonment  on  a  wagering 
policy.  12  East,  491 ;  14  id.  465  ;  Millar,  331,  328.  Art.  36. 
8.  9 :  where  the  crew  seize  the  ship.   Art.  21.  s.  30. 

(j  16.  A  master,  who  sells  a  cargo  at  auction,  after  aban- 
doned to  the  underwriters,  and  buys  it  in  at  the  sale  lo  pre- 
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Veni  t  Ion,  does  not  acquire  an  insursbis  interest  therein  :II.  Cb.  40. 
S.  If  (iroperty  be  put  at  atictioa  by  the  maaler  of  a  sliip,  as 
agent  of  the  owners,  and  bid  in  b)-  him  to  prevent  a  loss,  it     •^ri.  7. 
is  no  sale.     '  It  is  impossible,  that  a  person  can,  at  tbe  sanre     --x'^v'^ 
time,  be  buyer  and  seller ;  and  a  person,  who  acts  as  ajrent  in  n*l**"'  ??' 
sellmg,  cannot,  upon  tbe  known   principles  of  law,  become  a  lo*.  Con. 
purchaser  at  tbe  sale.'     In  fact  tbe  master  viewed  this  '  as  a 
purchase  for  the  benefit  of  the  owners,'  and  to  prevent  a  loss 
to  them,  whoever  they  might  be.     'In  so  doing  lie  did  noth- 
ing more  than  his  duty.'     '  The  property  never  passed  froift 
the  owners.' 

3  Mason,  27—90,  Peele  b  al.  v.  Marine  Ins.  Com.  was  a  li- 
bel in  tbe  admiralty  side  of  the  court  on  a  policy  of  insurance. 
Held,  an  abandonment  once  made  and  accepted  cannot  be  re- 
voked :  3.  In  particular  cases  the  assured  may  abandon  even 
if  the  injury  be  less  than  half  the  value  ;  3.  Jn  estimaringtbe 
half  there  is  no  dedaclion  of  one  third,  new  for  old,  as  in  cases 
of  partial  loss :  4.  That  (be  half  value  which  authorizes  tbe 
abandonment,  is  lialf  the  sum  which  the  ship,  if  repaired, 
would  be  worth  after  repairs  made  :  5.  If  when  repaired  opt 
worth  double  (be  costs  of  repair,  the  owners  may  abandon. 
The  deft,  denied  tbe  jurisdiction  of  the  court,  being  an  in-  - 
surance  cause,  and  so  not  of  admiralty  jurisdiction. 

^  18  con.  No  ri^ht  to  abandon,  though  tbe  repairs  exceed- > Mmd,  49a 
ed  half  tbe  vahie.     Hiid,  2.  The  insurer  was   entitled  loT^HI""'- 
have  the  usual  deduction  on  the  repairs  of  one  third  new  for  Unko  Ii>.  Co. 
old,  as  ibe  sale  of  the  vessel  was  by  the  default  of  the  owner. 
Sold  on  tbe  bottomry  bond  given  for  (be  repairs  at  Lisbon. 

^  20  eon.  The  doctrine  of  going  on  (Ae  fact,  and  not  the 
intelligence  has  been  increasing.  See  see.  34 ;  and  4  Cowen, 
223 — ^248,  INckey  v.  the  New  York  Ins.  Co.  Assured  may 
abandon  if  tbe  injury  exceed  half  tbe  value,  iK. :  2.  If  right- 
ly made,  a  total  loss  cannot  be  turned  into  partial  loss  by  after 
events,  as  by  repairs,  &c. :  3.  But  tbe  abandonment  must  be 
before  the  vessel  is  fully  repaired  and  able  to  proceed  on  her 
voyage:  4.  Material  point :  if  she  be  in  fact  repaired  the 
abandonment  is  void,  though  thii  be  not  knoum  to  the  auurtd. 
It  u  the  attwil  ttate  of  ihingt,  therefore,  at  the  lime  of  tbe 
abandonment,  and  flO(  the  Hate  of  iht  party's  information,  that 
decides  the  validity  of  tbe  abandonment.  But  5.  When  (he 
abandonment  is  made  on  the  information,  in  order  to  devest  it 
and  make  it  void,  her  restoration,  must  be  complete  and  per- 
fect ;  and  if,  though  in  fact  restored,  she  still  remains  subject 
(o  a  lien  for  the  expense  of  her  repairs  to  more  than  half  her 
value,  this  is  not  such  a  full  and  beneficial  restoration  as  to 
lake  away  the  right  to   abaodon.     Tbe  judges  agreed   the 
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B.  Ch.  40.  prtncifile  of  lien  to  half  tlie  value,  but  ihougtrt  it  did  not  npply 
^rt.  7.     to  this  case,  as  iLie  /lex,  ibe  reipowientia,  was  on  the  goods  not 
Con.      on  ihe  vessel  insured,  aad  she  was  repaired  aad  fully  respired, 
<„r^^.«^^    in  fact,  before  tbe  offer  to  abandon.     Savage,  C.  J.,  Iioweirer, 
seems  to  ihink  tJie  vessel  was  liable  to  ilie  owner  of  the  goodf, 
so  a  /ten  on  tier ;  bui  )te  finally  decided  tor  a  partial  loss,  ob 
the  decision  of  Story,  J.  holding  where  (he  assured  electa  to 
repair,  as  in  tliis'  case,  lie  cannot  abandon  ;  bat  bis  counsel 
denied  he  did  so  ^ecti  as  ibe  repairs  w««  made  at  the  Isle 
of  France  by  ibe  master's  direction,  and  wiihout  the  assured's 
knowledge  ;  but  wliether  the   master  had   them  made  on  ac- 
count of  tlie  assured  or  the  underwriters  se«ms  to  have  beea 
but  little  attended  to. 

The  main  ground  the  aaue,  6  Cowen,  63—67,  Depau  v. 
the  Ooean  Ins.  Co. 

How  leasonable  .notice  must  be  given  of  abandonment  j 
10  John.  273 ;  1  D.  Si  £.  60S;  6  CraMch,  273.  Most  be 
in  season,,  9  East,  283  ;  6  Cran.  280—284 ;  4  Binn.  446— 
449  ;  3  John.  Cases,  183. 
8  nek.  B.  TO-  %  23  tton.  JUidt  trade.  The  iosurance  waa  on  goods, 
"'m  "^'""ui'*  the  produce  of  the  United  States,  on  board  of  an  Americaii 
lu.  Com.  '  vessel,  '  at  and  from  Soslon,  to  St  Pierre's  Meqtiiloa,  at  and 
from  thence  to  BosUm,  wit^  liberty  to  proceed  to  St  iobos, 
Newfoundland.'  The  assured  went  to  St  Pierre's,  wb^re  be 
sold  part  of  the  goods,  and  with  the  l-esidue  he  proceeded  to 
St  Sahas,  not  knowlag  such  voyage  was  prohibited.  There 
t)ie  properly  n^  seised  and  coodemaed,  because  not  beougbt 
direct  from  the  United  States.  Held,  the  ieds  was  not  cove^ 
ed  by  the  policy,  tbe  terras  being  general,  and  it  not  being 
known  to  the  iqsuier,  that  an  illicit  voyage  was  intended  by 
the  assured.  The  insurer  must  undertiand  he  insures  against 
such  trade.  Several  cases,  Pbill.  on  Ins.  ch.  13.  s.  16  ;  be- 
sides those,  cited  in  this  abridgment, 
spick.  R.46-  §  24  con.  To  cousiitute  a  stranding  or  bilging,  there  muH 
be  a  breach  in  the  vessel ;  not  enough  she  by  BtraistBg,  have 
her  seama  opened  so  as  to  leak  and  wet  tbe  eargn.  See  a. 
21,  8.  23. 

%  30  con^  Insurance  as  to  time,  further  amborities ;  3  Serg. 
U.  R.  25,  Peters  r.  Pbcenix  Ins.  Co  ;  5  Binna.  S46. 
flJi!^.*ia*'  ^  ^  "'"'•  ^*  "''<*«  '''^  ''■"Bee  of  capture  is  certain,  it 
Jahw.  S33.  ■>  B°  arrest  and  restraint  within  the  terms  of  the  policy ;  as 
where  a  vessel  is  in  port,  and  a  number  of  enemies'  armed 
vessels  are  near  by,  constantly  watching  the  port.  See  6  Binn. 
403  ;  ch.  224,  a.  13,  s.  2 ;  a.  21,  a.  23. 

%  34  eon.  Church  v.  Bedient,  1  Caine's  CBseB,2I, above; 
Halleti  V.  Pey(OB.  1  Caine's  Cases,  28  ;  Penney  ftc  ak  v.  ll» 
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N.  York  liH.  Co.,  3 Cainn,  t&&~168 ;  Schis^in  v.  N.  Y.  Ins.  H.  Cr.  40. 

Co.,9  Johns.  231 ;  and  Adams e.  Delaware  Ins.  Co.,  3  Binns.     ^rl.  7. 
3S7;  4  Cranch,  370.     The  casea  s«em  to  proceed  on  the       Con. 
fiKt ;  on  the  vhtAe,  the  late  cbms  seem   best  lo  support  the    v^P>y.i^> 
■add  dedsioas  in  Bainbridge  e.  Neilson,  Gc  Marshall  v.  the  Del. 
las.  Co. ;  ftbo  Muir  b  Boyrl  v.  Unioo  Ins.  Co ;  1  Caines  48- 
54,  fe  4  Dai).  446,  Dnirigh  r.  Gailiff;  see  s.  30,  this  article  ; 
5  Taunt.  7  L 1-716,  834 ;  2  East,  386 ;    1 1  Johns.  382,  total 
loss  bf  capture. 

^  50.  Abandonment  is  not  justified  b^  fear,  unless  for  a  i  nou.  h.  M' 
jnat  cause,  and  well  founded,  such  as  is  caused  by  the  t>u  ma-CKA,m-n9, 
JT ;  as  for  example,  the  fear  of  being  made  a  slave,  or  pris-  ud!Tu?'(^ 
ooer,  or  of  perishing  in  extremity,  when  defence  is  impossible; 
hot  not  threats  without  legal  authority  to  execute  ihem ;  nor 
the  desertion  of  the  crew,  if  another  can  be  procured  ;  no 
excuse  they  oineot  be  fed,'for  the  insurers  are  compellable  to 
pay  the  expense ;  though  the  act  of  Congress  forbids  Amen- 
csn  seamen  to  navigate  vessels  employed  in  the  slave  trade  ; 
yet  it  can  be  no  good  excuse  to  fear  condemnation  in  fore^n 
courte,  since  tbe  admiralty  of  one  nation  has  no  right  to  enforce 
die  laws  of  another.  Hence  fear  is  no  cause  of  abandonment. 
The  act  of  Congress  ptinishes  only  those  -who  votunfatily  en- 
gage in  such  slave  vessde.  When  Great  Britain  and  Spain 
were  at  peace,  a  Britisli  captured  a  Spanish  ship,  and  then  re-  • 
leased  ber,  because  suspicion  was  excited  ot  to  her  neutrality, 
by  ■  nation  thus  at  peace,  and  on  this  account  the  capture  was 
made.  Hold,  this  was  not  sufficient  ground  for  an  abandon- 
Bent,  tt  nttf  haring  been  made  til)  after  the  restoration,  and 
diis  fanwn  to  riie  assured,  and  there  is  en  item  in  the  policy, 
ibere  stoould  be  no  abandonment  till  condemnation. 

^  61.  form  tf  an  ahandonmtnt.  Need  not  foe  in  any 
panicvlu  form,  BeU  v.  Beveridge,  1  Bnin.  53,  n.;  4  Dall. 
377 ;  nor  in  writing,  generally ;  3  Yeates,  378 ;  Read  d. 
Bonham,  3  Bred.  ii.  Bings.  147  ;  must  be  direct  and  absolute, 
1  Jolmi.  181—191 ;  Suydam's  case.  The  assured,  in  making 
bis  abandonment,  must  assign  the  true  cause.  If  he  assign 
an  iRsuffieient  came,  be  is  bound  by  it,  and  cannot  avail  him- 
self of  a  subsequent  event,  without  a  new  abandonment.  ' 
Tbere  is  no  particular  form  of  acceptance  of  the  abandonment. 
It  is  proved  by  luiy  words  or  actions  that  satisry  h  jury  the  un- 
derwriter accepted.  Griswold  e.  New  York  Ins.  Co.,  304-314. 
Sd  e  eonoerto,  and  words  or  acts  wiH  sliow  he  did  not  accept 
'n  the  jvry's  opinion,  evinces  he  did  not.     3  Jolms 


^  63.  The  B»m»  may  be  said  of  the  evidence  of  the  re- 
vocnioa  of  abwidDnaieiu,  u  if,  after  the  asanred  has  abftado»- 
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II.  Cb.  40.  ed  the  ship,  be.  be,  without  eavae,  exercise  any  act  of  owner- 

Art.  7.     ship  over  her,  or  purcliase  her  for  his  account  and  benefil,  he 

Con.        waives   the   abandoDment,   and   can   recover  only  for  h  partial 

^^^K,,-^^    loss.    Abhott  V.  Sebor,  3  Johns.  Cases  39 ;  Saidler  v.  Cbarcb, 

id.  10  Johns.  177  ;  12  do.  25.     Not  a  waiver  if  the  property 

after  abandoned,  arrives  in  safety,  and  is  tendered  to  the  insurer, 

who  refuses  to  accept  it;  a  sale  by  the  assured,  for  (he  benefit 

of  the  insurer,  is  no  v/aiver.     3  Johns,  case,  393;  Caiiies,292. 

Art    8  h  ^'  "^''^  adjustment    may  be  conditional.      Gammon   ir. 

Con.    '       Beverley  ;  1  Moore,  563  ;  Taunt.  119. 

An  adjustment,  made  and  signed,  is  not  to  be  opened  bat 
for  fraud  or  a  mistake  from  facts  not  known  ;  1  Caines,  32—36, 
Dow  V.  Smith  ;  not  for  a  mistake  of  law ;  2  Marsh,  on  Ini. 
540-589,  Bilbie  v.  Lumley  &  al. ;  2  East.  469-472 ;  but 
Ehing  k.  al.  v.  Scott  k.  al.  2  Johns.  157-165  ;  whether  an 
insurer,  who  has  paid  a  loss  under  a  full  knowledge  of  the 
facts,  can  recover  back  the  money  on  the  ground  of  a  mistake 
of  the  law,  dubitatur,  and  12  East,  38. 

^  10  con.  12  East.  486;  13  do.  323;  4  Taunt.  803;  3 
Cowen,210~S30,WI)itneyii.llie  American  Ins.  Co.  AintmptU 
on  a  policy  of  insurance,  cargo  valued  at  $14,000.  This  was 
the  outward  cargo,  and  it  turned  so  badly  that  all  of  it  produced 
a  much  less  return  cargo.  This  was  lost  by  perils  that  were 
insured  against.  Held,  that  assured  was  entitled  to  recover 
tlie  14,000;  but  otherwise  if  only  a  part  of  the  outward  cargo 
bad.been  vested  in  the  return  cargo. 

Adjustment  on  a  policy,  a  partial  loss,  he.  Where  any  of 
the  ship's  materials  are  sacrificed,  one  third  new  for  old  is  to 
be  deducted  ;  thus  where  part  of  the  old  thuttlmig  (copper) 
was  Ifiken  off  and  replaced  by  neto  copper  theathing,  you  most 
first  deduct  the  value  of  the  old  copper  from  the  value  of  the 
new,  then  deduct  one  third  new  for  old  from  the  balance,  and 
the  remainder  formd  the  measure  of  damages;  the  old  mate- 
rials belong  to  the  assured.  'This  calculation  in  N.  York,  has 
no  regard  to  the  English  practice.    Byrnes*).  ifaeNatitnallns. 

Art.  9.        Co.,  1  Cowen,  265—278. 
Con.  ^  12.  ^stumpnt  to  recover  a  proportion  of  expenses  incur- 

f*^c^  '^'""■red  by  the  pits,  in  getting  off  and  securing  the  ship  Pboenix 

Puiwr  fc.  *i.  and  her  car^o,  belonging  to  the  defis.  the  ship  having  been 
stranded.  The  pits,  were  underwriters  on  the  ship,  and  ex- 
pended $2600  for  so  saving  her  and  155  tons  of  iron,  part  of 
bercargo.  Held,  1.  This  iron  was  liable  to  contribute  in  general 
average.  The  court  said  '  when  a  vessel  is  accidently  strand- 
ed in  the  course  of  her  voyage,  and  by  labor  and  expense  is 
set  afloat  and  completes  her  voyage,  with  the  cai^o  on  board, 
the  expense  bestowed  for  (bis  object,  as  it  produces  benefit  to 
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(Al,  so  it  sbiU  be  a  chaise  upoa  all,  accordintE  to  the  rules  of  H.  Cn.  40. 
appanioning  general  average  :'     3.  The  40  tons  of  iron  pre-     ^rt.  9. 
Vioiisly  taken   out  and   saved  at  the  defo'.   expense,  was  not        Con. 
liable  :  3.  The  valuation  of  the  vessel  in  the  policy  was  taken     v^^-v-^^ 
deducting  $1750,  she  was  injured  by  the  strandiog  :  said  to  be 
K  new  case.     3  Pick.  111.  4B>ni.fcC»i. 

In  the  voyage,  the  ship  was  by  tempestuous  weather  forced  ^^■ 
to  tahe  shelter  in  a  harbor,  and  in  entering  it,  struck  nn  an 
■DChor,  and  being  brought  to  her  moorings  was  found  leaky 
and  in  danger  of  sinking,  find  on  that  account  was  hauled  wi[h 
warps  higher  up  the  harbor,  where  she  took  the  ground  and 
remained  fast  there  for  half  an  hour,  held  Ibis  was  a  stranding. 
What  is  average,  be.  1  East.  238.  Boodrcn  «. 

How  far  on  stranding  are  the  insurers  liable?  I"  f^^^^  <>'^Hdt''!ua' 
stranding  or  shipwreck,  the  insurers  on  ship  and  goods  are  re- 
spectively liable  for  the  damage  done  to  the  suhject  iiseif,  by 
the  disaster :  2.  By  plunder  or  other  inevitable  casnnJiy  on 
shore  :  3.  for  all  the  expense  incurred  in  order  to  save  the 
goods  or  to  get  the  ship  afloat.  See  the  clause  in  the  policy 
authorizing  the  assured  (o  sue,  labor,  Su:.,  staled  in  ch.  21,  b 
SCaines  190—196;  Hastis0.de  Peysteys,  items  in  losses, 
be.  Rule  1.  Imerigon,  p.  612-622;  Dig.  14,2,2,  I;  3 
Wash.  Car.  R.  293;  Code  de  Com.  a.  400,  a.  403;  ch. 
103,  a.  4,  s.  19  ;  Abbott  by  Story,  id.  1629,  pp.  343-362; 
inany  cases  cited,  and  different  decisions;  ch.  57,  a.  3,  s.  5. 

^  31.  Pothier,  According  to  him,  his  treatise  on  inari-. 
lime  conlracls,  Ed.  1621,  in  general,  or  aa  he  calls  it,  gross 
and  common  average;  (contribution)  ibese  tilings  are  essei]- 
lial,  and  must  be  shown,  in  conslituiing  and  calculating  such 
average  and  contribution. 

1.  There  must  be  shown  a  sufficient  cause  for  ttie  jettison, 
that  is,  for  throwing  a  part  of  the  goods  overboard,  or  for  tbe 
ransom  from  pirates  or  enemies,  in  order  to  save  tbe  residue 
of  the  goods  ami  the  ship. 

2.  Such  jettison,  or  such  ransom,  must  be  on  consultation 
of  the  persons  on  board,  except  boys  and  fresh  sailors. 

3.  Such  jettison,  or  sucb  ransom,  must  he  with  tbe  design 
and  deliberate  purpose,  of  preserving  tlie  said  residue  and  the 
ship. 

4.  Such  jettison,  or  su'ch  ransom,  must  be  tbo  real  cause 
of  preserving  tbe  said  residue  and  ship  during  the  existing 
stent),  cbase  of  pirates,  or  enemies,  or  other  pending  danger. 

5.  All  these  things  being  eflTeeted,  a  right  to  contiibulion  and 
common  average,  vests,  and  is  complete,  and  has  contribution 
of  die  parts  saved  in  an  after  peril  in  the  same  navigation. 

6.  Id  calculating   such  average  and  conlributkin,  aU   the 
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II.  Ch.  40.  properly  in  danger,  kut  or  |>feMrved,  including  Ibe  fwighl 

jirt.  9.     due,  muat  be  int'luded  in  the  account  except  proviaiom  for  the 

Con.       consumption  of  the  persona  on   board,  and  except  sailors' 

^v■^,.^■B'     clothes  nnd  wages,  in  cases  of  jettison,  but  in  esses  of  ransDin 

their  wages  are  not  excepted. 

7.  The  true  value  of  ail  the  property  liable  to  contribute 
must  be  found  at  the  port  of  discfaai^e,  wfaetber  that  of  the 
destination  or  that  of  neceaaity. 

6.  The  net  value  must  be  taken,  that  is,  fnif^bt  and  charsea 
due  on  the  property,  so  liable,  must  be  deducted  from  the  true 
value,  as  in  the  7th  head  above. 

9.  The  liability  of  the  owner  of  the  goods,  to  contribule,  ig 
found  in  his  contract  of  charterparty,  and,  so  tlie  tnaaier  im- 
pliedly to  indemnify  bim. 

10.  If  the  goods  so  thrown  overboard  be  recovered,  the 
owner  of  them  is  allowed  only  hb  actual  loss. 

11.  There  is  no  contribution  when  the  master  is  liable  for 
the  loss. 

12.  Goods  withdrawn  from  the  ship  before  the  jettison  do 
not  contribute. 

13.  If  damage  be  doiie  to  a  part  with  a  view  directly  to 
preserve  the  residue,  there  is  contribution ;  observing  the  four 
first  rules  above  stated. 

14.  If  monies  be  paid,  or  aliowanoes  made,  on  the  samp 
four  rules,  to  seamen,  be.  with  the  express  intention  to  save 
property  in  danger,  there  may  be  contnbuiioii  according  to 
circumstances.     See  Pothier's  calculations,  pp.  75 — 7fi. 

Abt.  10.  ^9.  Sn  if  A  hire  a  vessel  of  B  for  six  months,  rendering 

Con.  to  htm  half  of  her  earnings,  atid  sails  in  her  htnueJf  as  master, 

he  is  so  far  owner  of  her  that  he  cannot  be  charged  with  bar- 
ratry :  16  Mass.  R.  33G-341 ;  and  such  a  hiring  may  be  by 
parol ;  the  master  to  victual  and  man  her,  be. ;  3  Taunt.  606, 
6  id.  875  ;  2  Campb.  630;   1 1  Jnhns.  40. 

^  13.  Insurers  liable  for  the  frauds  and  crifses  of  the  mari- 
ners ;  Driscoi  v.  Passmore,  a.  13,  s.  43 ;  I  Taunt.  337, 
Toiilmin  c.  Anderson.  Four  marinere  conspired  with  lome 
prisoners  of  war,  and  gol  commRnd  of  the  vessel,  and  tud  her 
aslinre,  and  adjudged  barratry.      See  a.  13,  s.  tt. 

Cases  not  barratry.  Snares  e.  Thornton,  I  Moore,  373 ; 
Hofabs  r.  Hamiam,  3  Campb.  93. 

§   13.  Insurers  not  liable  for  ordinary  losses,  such  as  evefy 
vessel  is  liable  to.     1  Caines,  317-348;  Baniewall  «.  Chttrcfa, 
p.  334.     This  principle  Is  stated  by  Thompson,  J.      See  con- 
cealment, not  sea  worthy,  be.  in  other  places. 
Art.  13.         ^  31  eon.  No  deviation  if  a  vessel  proceed  to  three  or  more 
Con,  ports  to  unioad,  8ic.  if,  according  to  the  course  of  trade  and 
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IWvtgalioa  at  ttte  places.     1  Taunt.  450 ;  3  id.  41d  !  aod  if  U.  Ch.  40. 
no  irtcreue  of  risk,  fi  Pick.  51 ;  4  Barn.  k.  Cres.  538.  ^rt.  13. 

§  34  eon.  No  deviation  lo  sail  unprepared  from  a  port  to  Con. 
avoid  a  seisure  in  it.  O'Kielly  v.  Gome,  4  Camp.  349,  &  v^^v^-^/ 
Peake,  212;  Green  e.  Elinslve,  12  EaM.  653  Intention  to 
deriwe  is  no  devititioD  :  2  Cains,  129-133 ;  Sleenback  v.  Col. 
Ins.  Co.,  &  2  Caines,  172;  11  Johns.  241;  14Jobns,46} 
3  Cranch,  3S7--39S,  &  see  2  Taunt.  43B ;  1  Campb.  263 ; 
3  Wheat,  166. 

^  44.  AMtamptit  on  a  policy  of  insurance.  Question  of  devi-  fgT's!!'  ^"~ 
ttion  in  a  h>ng  voyage  beyond  the  Cape  of  Good  Hope.  HeldgditJ,.  b^- 
1.  Under  a  policy,  granting  liberty  to  touch  at  a  port,  the  shipmao. 
diere  may  take  in  or  dischar^  cargo,  without  its  being  c(mi- 
lidered  to  be  a  deviation,  provided  that  no  delay,  nor  change  of 
die  risk  insured  against,  be  occasioned  thereby,  and  provided 
the  purpose  for  which  the  liberty  was  granted,  be  kept  in  view. 
The  insurance  was  on  the  ship  Marmion  and  car^o,  from  Bos- 
ton, 10  any  port  or  ports  beyond  the  Cape  of  Good  Hope,  one 
dr  more  times  to  ihe  same  port,  for  the  purpose  of  selling  the 
outward,  and  procuring  a  return  cargo,  and  at,  and  from  thence 
to  port  of  final  discharge  in  Europe,  or  the  United  Slates,  (not 
both,)  with  liberty  to  stop  at  the  usnal  places  of  te  fresh  in  ent, 
and  to  trade  there.  She  sailed  first  to  Cochin  China,  to  pur- 
chase a  car^n  of  sugar,  but  her  outward  cargo  consisting  of  gold 
coin  only,  wilh  which  she  ciuld  not  trftde.  Slie  sailed  to  Ma- 
nilla in  sell  her  gold  for  silver  ;  having  done  which,  she  returned 
lo  Cochin  China,  and  purchased  about  one  eiglilh  of  a  return 
cargo ;  but  findini;  she  could  not  complete  hsr  lading  there,  she 
sailed  thence  to  Batavia  in  make  up  her  cargo ;  she  found  that 
sugar  was  scarce  and  dear  in  that  port,  but  ihni  she  tnight  pro- 
cure it  at  an  out  port,  and  have  K  brought  (o  Batavia  in  lighters, 
at  an  expense  of  6fty  cents  a  piciil,  or  she  might  proceed  fo 
Samarang,  and  there  complete  her  lading.  But  by  a  law  of 
Java,  riie  could  not  proceed  to  Samarang  without  discharging 
twr  sugar  brought  from  Cochin  China.  She  sold  that  sugar 
without  any  view  to  profit,  merely  that  ^  might  be  enabled  to 
go  to  Samarang  to  procure  a  cargo.  She  accordingly  sailed 
(o  Samarang,  and  pmcnred  a  cargo,  and  on  her  passage  to  her 
port  of  discbai^e  in  Europe,  she  was  lost. 

Held,  that  neither  the  going  to  Manilla,  and  returning  lo 
Cochin  China,  nor  the  transactinn  at  the  island  of  Java,  consti- 
IMed  a  deviation  or  avoided  the  policy;  and  that  the  policy 
attached,  if  not  in  the  whole,  at  least  in  seven  eights  of  the  cir^ 
kden  at  Saraamng.  Hold,  also,  that  within  Ihe  terms  of  the 
pcAtcy,  the  ship  might  go  to  a  new  place  of  trade  beyond  the 
Cape  of  Good  Hope,  there  being  no  express  restrictbn  to  places 
q(  customary  trade,  and  no  eridence  of  usage  to  cootrol  tbe 
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II.  Ch.  40.  general  import  of  the  terais.  Puinam  J.  dissented.  It  does  not 
ISrt.  12.  appear  the  defi's.  counsel  much  insisted  on  any  geographical 
Con.  deviation  ;  but  strenuously  ur^ed  a  deviation  from  the  purpote 
^^r-yf'^  of  the  voyage  insured,  wliich  was,  they  said,  singly  and  solely 
'for  the  purpote  of  lellinK  the  outward  and  procuring  a  retvm 
cargo : '  that  from  tliis  purpo»e  there  was  a  deviation  at  Batavia, 
in  selling  and  unlading  the  1000  piculs  of  sugar  taken  in  as  re- 
turn cargo,  at  Cochin  China.  This  was  also  the  opinion  of 
Judge  Putnam,  who  thought  this  selling  and  unlading  lengthened 
the  Mannion's  stay  at  Batavia,  and  so  increased  the  risk. 
Whether  so  delayed  or  not,  seems  to  be  rather  a  question  of 
fact.  Parker,  C.  J.,  and  a  majority  of  the  court  thought  there 
was  no  such  increase  of  delay  and  risk,  and  no  deviation  from 
ihe  purpose  of  the  voyage  insured,  and  so  the  reporter  ex- 
pressly states  the  decision.  The  instructions  to  the  jury  were  in 
•  substance  as  above  stated  in  the  beginning  of  the  case.  The  jury 
found  a  verdict  for  the  pit.  See  Stilt  v.  Wardel,  s.  15,  and  a. 
21,s.  13;  Larabre  t>.  Watson,  s.  19;'  Stocker  e.  Harris,  s.  24; 
Grant  e.  Paxton,  1  Taunt.  463;  Same  t>.  Delacour,  id.  466; 
Beatson  v.  Haworth,  this  ch.  a.  12,  s.  17 ;  Raine  o.  Bell,  a. 
34, 9.  20 ;  Solly  c.  Whltmore,  5  B.  and  A.  45 ;  Pucker  v. 
Allnuit,  15East.  278;  SbeHiTo.  Potts,  5  Esp.  R.  96;  Kane 
ti.  Columbian  Ins.  Com.  s.  30,  Phillip,  200;  Kettle  i>.  Wig- 
gin  k  al.  335 ;  this  art. ;  Maryland  Ins.  Com.  v.  Le  Boy  & 
a].,  s.  35,  this  art.,  Hughes  v.  Union  Ins.  Com.,  3  Wheat.  159. 
A.T   lA  ^  ^-  ^^<'  o"  ^l^'B  subject  10  East.  539-440,  Maury  v.  Shed- 

Cm  ''''"'  3  Starkie,  573. 

Art   15  ^  ^^'  ^<^"°''  of  atsvmptit  on  a  policy  of  insurance  made  by 

q'      '     the  defls.,  Nov.  15,  1811,  whereby  they  insured  for  'the  pit. 
iTMui.  R.     himself,  aud  others  concerned,'  j|  12,000  on  thecal^  of  the 
418— «ia,        ship  Rose,  at,  and  from  Canton  to  Nantucket.     Several  counts 
^V^^  *'       in  each,  averred  the  pit.,  with  one  Jedidiah  Fitch  and  one  James 
Carry,  were  the  owners  of  the'cargo  insured,  and  that  the  policy 
was  made  for  the  benefit  of  these  three  persons.     The  pit  s.  in- 
terest was  fully  insured  in  a  prior  policy.     Held,  he  could  not 
maintain  an  action  on  thepolicy  in  his  own  name,  for  the  bene- 
fit of  Fitch  and  Carry.    Each  owned  one  sixteenth  of  ihe  cargo. 
The  pit.  averred  a  joint  interest  in  the  three,  but  proved  none, 
as  his  own  part  had  been  before  insured.     Costs  for  the  defts. 
Abt   16  ^  ^^'  ^       underwriters  on  cargo  are  liable  whenever  the 

Con.  '  ■**'"*'*  "™  compelled  to  pay  an  increased  freight,  as  die  una- ' 
17  Htu.  R.  voidable  consequence  of  the  perils  insured  against ;  so  is  the 
47).  marginal  note;  hut  in  the  case  there  was  no  extra  freight  paid 

for  the  freight  of  the  Jason,  the  original  ship,  lost  at  the  Isle  of 
France,  would  from  thence  to  Amsterdam,  have  been  ^4,500, 
and  the  Dutch  ship  was  hired  for  less,  to  carry  the  cai^  the 
same  passage ;  but  Wild,  J.,  io  giving  ibe  opinion  of  the  court  said, 
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*\f,  howerer,  the  Dutch  ship  bad  cost  more,  the  underwriters  II.  Ch.  40. 
would  not  have  been  liable'  for  ifae  extra  cxpeose.     It  will  be    Art.  16. 
observed,  that  this  extra  expense  or  freieht,  was  no  part  of  the       Con. 
case,  as  it  was.  Dodge,^xecutor;  v.  theUnion  Mar.  Ins.  Com. :    ^^l>v'<^,/ 
but  4  Johns,  Ch.  R.  218,  Searle  v.  Scovill :  the  insurers  are  lia- 
ble for  such  extra  freight ;  other  cases  as  to  insurance  on  freight ; 
3  Brod.  Sc  Bing.  330 ;   13  East,  333;  1  Maule.St  S.  313;  16 
East,  3 IS. 

§22  con,  12  Johns,  R.  214;  19  do.  137;  2  Cowen,  56-  Art.  17. 
118,  New  Torii  Fireman  Ins.  Com.  v.  D'Wolf,  same  princi-  Con. 
pie,  property  not  changed  till  delivered  by  the  neutral  to  the 
enemy  of  the  captor :  see  the  case  of  the  Commercen,  ch.  33, 
t.  3,  s.  4 ;  distinction  between  provisions  of  the  enemy's  or  neu- 
tral growth,  carried  by  a  neutral  to  the  captor's  enemy.  Judg- 
ment of  the  supreme  co^n  for  D'Wolf,  the  assured,  affirmed 
in  the  court  of  errors  ;  sufficient,  1 .  he  concealed  from  the  as- 
surers no  fact  that  did  increase  the  risk :  2.  The  properly  re- 
>  mained  bis  when  captured  by  a  Venezuelan  vessel.  Warranted 
American  property ;  was  flour  and  pork,  American  growth, 
shipped  for  ihe  account  and  risk  of  D'Wolf,  an  American  citi- 
zen, first  for  Havana,  to  be  sold  there  on  his  accnimt,  and  if  not 
sold  there,  then  to  be  carried  to  Laguira  or  Porto  Cabello, 
Spanish  possessions.  Sailed  to  the  Havana,  and  thence  for 
Laguics,  near  which  place  was  captured  by  a  Venezuelan 
privateer,  and  cargo  condemned  as  prize,  &c.,  on  ihe  ground  it 
was  Spanish  property.  Levy,  the  neutml  Dane,  purchased  the 
cargo,  and  was  to  pay  D'Wolf  for  it  when  delivered  at  Havana, 
Laguira,  or  Porto  Cabello.  D'Wolf  was  ignorant  the  cargo 
was  destined  for  the  use  of  the  Spanish  government.  Levy, 
when  he  bargained  for  the  cargo  was  in  New  Tork,  but  acted 
as  Spanish  army  contractor.  As  to  the  change  of  properly,  the 
chancellor  said,  this  case  was  exactly  like  that  <v  Ltidktw 
•.  Bowne,  and  Eddy,  this  section  :  3.  Decided  there  was  do 
fraud  in  the  case  to  subject  the  cargo  to  condemnation.  It  was 
D'WolTs  cai^  and  neutral,  in  the  war  then  existing  between 
Spain  and  Venezuela,  and  destined  to  ports  then  in  the  posses- 
sion of  Spain,  and  for  her  use  the  flour  and  pork  were  not  con- 
trabands of  war,  and  there  was  no  blockade.  D'Wolf  as  a  ' 
neutral,  had  a  right  to  carry  on  this  commerce  to  the  country  of 
of  tbe  enemy  of  the  captor.  A  government  at  war  may,  like 
its  subjects,  contract  to  buy  the  property  of  neutrals,  when  the 
articles  shall  be  brought  into  its  own  dominions,  if  the  property 
be  bona  fide  neutral,  and  not  enemy's  in  disguise. 

^  25.  If  a  vessel  be  desuned  for  a  biHigerent  port,  but  clears'^'^^^^'SOS. 
out  for  a  neutral  one,  this  does  not  avoid  £e  policy  of  insurance, 
where  the  risk  is  not  increased.     This  case  rests  on  a  material 
iuctin  cues  of  insurance,  as  to  which,  a  material  question  often 
arises,  that  is,  the  increase  or  na^  of  the  risks  insured  sgaiost. 
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n.  Cb.  40.      ^1  Cm.  If  the  agent  in  procuring  the  insursnceimisrepresant 

Jjrl.  19.  the  time  of  tlie  vessel's  sailing,  the  policy  w  void,  especially  if  _ 

CiM,       the  difference  of  sailing  is  material  to  the  risk.     3  Mason.  96, 

^^-v'-N^    Baxter  v.  the  New  England  Ins.  Company. 

4  Pick  4M  It  is  not  a  misrepresentation  where  a  master  of  a  vessel  writes 

—443,  Rice  &io  Ilia  agent  that  he  'shRil  sail  the  12ih,  &c.,'  and  ihe  agent,  in 

toraV'New      effecting  insurance  for  liim  represenis  thai  he  '  expected  to  sail 

Enf^Und  Hir.  about   the  13th  ;'    for  the  first  expression  denoted  only  expec- 

-419,  Genenl  ^  *  «"»»  #3,000  dollars  on  tli«  sloop  Harriet,  fee.,  lost  or  not 
iDtereitlni,  lott,  at,  atid  from  Newport,  Rhode  Islund,  to,  at,  and  from,  sU 
Corn.  0.  Kug-  p^^g  and  places  10  which  she  may  proceed  in  the  United  States, 
during  ihe  term  of  six  mmtths,  beginning  Jan.  12,  1824  ;  policy 
dated  Feb.  9,  1B24;  lost  Jan.  19,  1834,  od  Cape  Haiteras. 
The  master  oniitied  to  inform  his  owner  of  the  loss,  with  the 
fraudulent  intent,  that  he  inight  innocently  get  insurance.  The 
owner  so  procured  it,  and  recovered.  Pit.  cited  Park.  209-320 ; 
l.D.SzE.  12;  1  Maul,  b  Setw.  35 ;  9  Johns. ^ ;  Phill.  Ins.  8S 
-97  ;  saifl  the  master  was  not  the  agent  of  the  owner  as  to  in- 
surance, nor  bound  him  as  to  it ;  hence  bis  misconduct  couM 
not ;  that  all  parlies  to  the  contract  acted  in  good  faith,  and  when 
llie  master  misconducted,  hia  agency  in  navigating  the  vessel 
had  ceased  by  th^  loss  of  her  totally;  but  if  agent  to  any,  he  was 
agent  to  the  underwriters,  the  risk  commencing  Jan.  12,  1834, 
before  the  loss,  and  so  before  the  misconduct  of  the  master,  as 
bis  agency  was  transferred  from  the  owner  to  the  underwriters, 
by  the  abandonment.  As  the  abandonment  was  after  the  mis- 
conduct, the  transfer  of  the  agency  was  too  late,  unless  it  re- 
lated back  to  the  total  loss,  and  this,  probably,  was  the  coart^ 
idea,  though  it  said, '  by  the  abandonment,  the  underwriters  were 
substituted  in  the  place  of  the  assured,  and  the  ntaster,  ahboo^ 
the  agentrff  the  owner  tHi  the  hit  occurred,  became,  vpon  the 
aiandonment,  the  agent  of  the  underwriters :'  cited  Fitzherbert 
0.  Matber^  above,  this  section,  Stuart  «.  Dunlop,  4  Bam. 
Pari.  Cas.  and  Park.  320,  Andrews,  &tc.,  v.  Marine  Ins.  Com. ; 
19  Johns.  32-35;  Gladstone  v.  King;  1  Matrie.  &  Selw.  35; 
considered  a  new  question. 
Aht.  20.  ^  14.  Return  premunu.  So  risks  are  dirisable  as  to  proper- 
Con.'  ty  or  profits  at  hazard ;  as  if  A  supposes  honestly  he  shall  have 
^?T««- ^^^10,000  cargo,  and  pays  a  premium  for  expected  profits  oo  that 
SIS.    '  amount,  and  for  some  sufficient  cause  he  has  but  $fiOOO  cargo, 

be  recovers  back  half  his  premium. 

If  the  goods  arrive  safe  as  to  the  perib  insured  against,  so 
the  insurers  are  liable  to  no  loss,  but  th^  arrive  not  safe  as  to 
other  perils  not  insured  against,  there  is  a  return  premium  where 
stipulated,  if  Ibe  goods  arrive  safe.  Here  they  arrived,  but 
were  seised.  Dalgleish  v.  Brooke,  16  East,  395 ;  this  case  is 
not  affected. 
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"By  EeUoer  v.  Le  Mesurier,  4  East  39&-406.  In  this  case  the  I.  Ch.  49. 
*lMp  did  not  arrive  ai  the  ultimatcport  of  dettuuUion.     See  19,   Jirl.  30. 
S  ifaral),  509 ;  4  Dall.  463.  Con. 

^  34  cim.  In  Engtaod  held,  malt,  pease,  and  beans,  are  in-    <^rv-.^ 
eluded  IB  the  description  of  corn.     Man.   226.     But  saltpetre 
H  not  salt.     Journu  e.  Bourdiei),  Parle.  113.     But  slfins  in- 
clude deer  dint.    Bakeffell  v.  United  Ins.  Co.  3  Johns.  Gas. 
246. 

A  cai^o  of  corn,  arrived  at  the  port  of  delivery  so  damaged  ^'^'^  '"* 
in  ibe  vojage  as  to  be  wortli  less  ilian  ibe  freight.  Yet  ilie  skiiny^'' '' 
ship  not  having  been  rtranded,  and  there  being  no  general  aver- 
se. ;  held,  the  insurer  was  not  liable.  .  See  art.  21  s.  23 ; 
Park  1 14  ;  13  Johns  107-738.  The  loss  of  the  sliip  is  not  a 
toul  loss  of  the  wheat,  &cc.  if  another  sliip  can  be  had.  2 
Camp.  636.     jSliler  if  no  other  ship  can  be  had. 

^  31.  Other  cases  of  return  premium — 8  Johns.  491  ;  2 
Btnn.  229 ;  3  Campb.  546  ;  1  East  335 ;  1  Maul.  &,  S.  39  ; 
3  Gran.  385 :  3  John.  Cas.  1 50-269  ;  8  John.  383  ;  17  id.  23  ; 
II  East.  428;  3  Taunt.  299;  9  D.  E.  192-195:  16  East 
214. 

§  9.  Horses  were  insured  from  Liverpool  to  N.  York,  one  Art.  21. 
received  his  death  wound  in  a  storm  in  the  voyage,  and  died  a     Con. 
few  days  after  landed.     Held  the  assured  '  were  entitled  to  re-  C<Ht  v.  Smith, 
cover  the  full  value  of  the  horse.'     The  death  was  only  evi- ''•>•'"-  ^^ 
deitce  of  the  extent  of  the  loss.      See  a.  7,  s.  30  Dorr's  Cas.  . 
See  s.  35. 

4  13  eon.  Policy  on  bones,  warranty  free  from  mortalitysBiro.  ft 
ami  jettison.     In  the  voyage,  in  consequence  of  the  agitation  ofCrt«.79e,  7»8, 
die  wiip  in  a  stonn,  the  horses  broke  down  the  partitions  by  []J^^         '■ 
which  they  were  separated,  and  by  their  kicking  bruised  and 
wounded  each  other  so  much  thnt  they  all  died.     Held  on  a 
fflecial  verdict  that  this  was  a  loss  by  the  perils  of  thv  sea,  and 
the  assured  entitled  to  recover  :  3,  Nor  was  he  bound  by  a 
usage  at  Lloyd's  Cofiee  House,  it  not  being  fiiund  he  was  in  the 
faabit  of  eflectiiK  policies  there.     Sundry  cases  Phill.  on  Ins. 
eb.  13. 

But  die  master  being  oUigod  to  sell  porter  and  claret  in  the 
Wen  Indies  at  a  loss,  to  prevent  dieir  being  spoiled  by  the  heat, 
is  not  8  kiss  whhin  the  policy.  Gould  e.  Shaw,  1  Johns.  Cases, 
2»3  ;  3  do.  442. 

^  S3  con.  As  to  total  ktss.  Marsh.  144 ;  15  East,  559 ;  2 
Mush.  483  ;  1  Holt  349  ;  7  Taunt.  154 ;  2  M.  &.  S.  371. 

^  36.  The  sasra  as  to  a  life  at  sea.  Patterson  c.  Black,  3 
Marsh  676  ;  416-417,  cases  of  insuriog  livee,  be. 

^  39.  Suftdry  auitten.  JlMttmptU  on  a  valued  policy. '4  pkk.  4eg_ 
Held,  1.  Live  animals  and  the  freight  of  them  are  not  pro-  ^88,  Woicot  & 
tected  by  the  gaaeral  terms  upon  '  ca^o  and  freight,'  but  ue  *'  ~  ""'' 
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ir.  Cu.  40.  ihe  subJRCIs  of  particular  insurance:  3.  Nor  are  gcwds  on 
Art.  21.    deck  under  those  general    terms :  3.  Nor  is  provender  for 
Con.       such  flntmaln  :  4.  One  may  insure  under  the  name  of  freight, 
v^iv^^     the  safe  Irnnsportation  of  his  own  goods  in  his  own  vessel :  S. 
Coin  and  the  freight  of  it,  put  on  board  by  the  owner  of  the 
ship,  to  be  invested  by  tbi  master  in  merchandise,  are  protect- 
ed by  a  policy  upon  cargo  and   freight :  6.  If  by  mistake  or 
design,   the    assured  under  a  ralued  policy,  puts  at  risk  only  a 
part  of  the  goods  and  freight  to  which  be  intended  the  valua- 
tion  should    apply,  in  case  of  loss,  he   can   recover  only  such 
proportion  of  the  valuation,  as  the  goods  and  freight,  et  risk, 
bore  to  the  whole  subject  matter  of  the  valuation  :  7.  Where 
insurance  under  a  valued  policy  is  made  for  a  term  of  time  on 
any  voyage  within  the  term,  the  same  evidence  of  interest  at 
risk  is  to  be  required,  as  if  the  insurance  were  on  that  single 
voyage. 
IsWheKt  ^  40.  Inturance  out  and  home,  tic.    A  policy  for  jlO,000 

Im."^  n!'  on  a  voyage  '  at  and  from  Alexandria  to  St  Thomas,  and 
CuieuiD  other  ports  in  the  West  Indies,  and  back  to  her  port  of  dis- 
^"*-  charge  in  the  United  States,  upon  all  lawfur  goods  and  mer- 

chandize, laden,  or  to  be  laden,  on  board  the  ship,  Ecc.  be^n- 
ntng  the  adventure  on  the  said  goods  and  merchandize  frotn 
the  lading  at  Alexandria,  continuing  the  same  until  said  good- 
and  merchandize  shall  be  landed  at  said  St  Tliomas,  Sic.  and 
the  United  States,  aforesaid,'  is  an  insurance  on  every  succes- 
sive cargo  taken  on  board  in  the  course  of  the  voyage,  out 
and  home,  so  as  to  cover  the  risk  of  a  return  cargo,  the  pro- 
ceeds of  the  sales  of  the  outward  cargo :  2.  It  covers  the 
^10,000,  the  entire  voyage,  so  long  as  the  assured  baa  that 
amount  on  board,  not  regarding  a  part  of  the  original  cargo 
was  safely  landed  si  an  intermediate  port  before  the  loss :  3. 
Where  the  cargo,  in  the  outward  voyage,  is  permanently  sep- 
arated from  the  ship  by  the  total  loss  thereof,  and  the  cargo 
perishshte  Jn  its  nature,  though  not  injured  to  half  its  value, 
it  becomes  necessary  to  sell  it,  the  furtlier  prosecution  of  the 
voyage  with  the  same  sliip  or  cargo,  being  impracticable;  the 
loss  is  technically  total,  on  account  of  breaking  up  of  the  voy- 
age :  4.  A  bona  fide  stay  at  a  port  according  to  usage,  to  selP, 
is  no  deviation  :  5.  Where  different  ports  are  to  be  visited  for 
selling  the  cargo,  the  owner  may  limit  the  price  at  which  the 
master  may  sell  to  a  reasonable  extent ;  6.  Freight  is  not  a 
charge  upon  salvage  of  cargo  in  the  hands  of  the  underwriters, 
whether  the  assured  is  owner  of  the  ship  or  not ;  as  to  freight 
justice  Johnson  dissented,  and  cited  sundry  authorities. 

fj  41.   Uiage  explain*.  Sic.     A  vessel  was  insured  from 
Amsterdam  to  Cbarteston  ;  and  the  usage  was  proved  to  bQ 
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tat  vessels  lo  take  part  of  iheJr  cftrgo  at  Amsterdam,  and  then.  Ch.  40. 
rest  at  ibe  Texel,  and  the  vessel  sailed  frnm  Aiustenlnm,  but,   Art.  21. 
while  lying  in  the  Texel,  waiting  for  a  cnrgo,  &tie  was  injured       Con. 
by  bad  weniher.     Held,  the  insurers  were  liable  ihoiigli  ihey     ^^«-v~^ 
refused  lo  Insure  at  and  from  Amtterdam.     See  Noble  v.  Ken- 
noway,  B.  91,  8.  10,  and  Hi.  40,  a.  24,  s.  12—18.    See  Usage. 

§  16  con.   Seaworthy — special  easf.  as  to.     Aisumpnt  on  a  Art.  22, 
pohry  of  insurance  subscribed   by    [lie    defi's.   September  S,    (7^, 
1819,  in  New  York  ;  there  was  this  special  clause  in  it — '  and  T  Wh«aL  SSI- 
lastly  it  is  agreed,  that  if  the  above  vessel,  upon  a  regular  ""■"■fh''p'dE^  Vii». 
vey,  slyiuld  be  thereby  declared  unseaworihy  by  reason  of  her  Com.  in  eiror. 
being  unsound  or  rotten,  then  the  assurers  shall  not  be  bound 
lo  pay  their  subscriptions  on  this  policy.'     The  jury  found  ibe 
Tessel  was  seaworthy  when  she  commenced  the  risk,  and 
when  she  ssiled  on  the  voyage  insured.     Held  that  proof  by 
a  regular  survey  of  unsoundness  at  any  subsequent  period  of 
the  voyage  discharged  the  underwriters  :  2.  An  exempliiica- 
tion  or  the  condemnation  of  the  vessel  in  a  foreign   court   of 
vice   admiralty  reciting  ibe  certificate  of  surveyors  that  the 
vessel  was  unworthy  of  being  repaired,  and  unsafe  and  unfit 
ever  to  go  to  sea  again,  and  produced  in  evidence  by  the  in- 
sured, to  prove  the  loss,  is  '  a  regular  survey '  in  (tic  language 
of  the  above  clause  :  3.  But  the  survey  must  correspond  with 
the  contract,   and  if  the  vessel  be  declared   unseaworlby  for 
any  additional  cause,  besides  being  '  unsound  and  rotten '  it  is 
not    conclusive     evidence    of    unseaworthiness.       Certiorari 
awarded. 

^  17.  10  Wheat.  411-430,  Janney  v.  Columbia  Ins  Com., 
a  similar  case ;  20  Johns.  R.  328. 

^  18.  Seaworlhiness  is  to  be  pre3umed,but  if  a  ship  in  one 
or  two  days  after  she  leaves  port  becomes  leaky  and  founders 
at  sea  without  any  adequate  cause,  then  it  is  incumbent  on  the 
assured,  to  show  she  was  seaworthy  when  she  sailed.  Miller  ^ 
t>.  South  Carolina  Ins.  Com.,  2  M'Cord,  336  ;  8  John.  162  ; 
20  id.  328. 

$   19.  Awimptit  on  a  policy  whether  a  ship  be  so  muchouispick.  61-58, 
of  trim  as  to  be  unseaworthy,  is  a  jury  question  :  2.  Where  a  p''"^  *'  ^^ 
ship  is  GUI  of  trim  during  part  of  the  risk,  but  before  a  loss  s  Pick.  e9-wl 
happens  is  put  into  proper  trim,  the  insurer  is  liable.     No  in-  Houston  ■. 
ceptioD  of  the  voyage,  and  the  insured  may  prove  the  real  des-    '       °*' 
lioation  of  bis  ship  by  bis  orders,  though  not  shown  to  the  un- 
derwriters.    Several  cases  cited. 

^  17  Gon.  1  Hop.  Cb.  R.  263  ;  Fire,  insurance  against,  is  ^^.^  £6 
not  a  charge  on  the   mortgaged    premises   unless   specially    ^^_ 
agreed,  but  taxes  are,  when  paid  by  the  morigagee. 

Case  o[  fire  in  equity ;  who  is  general  agent  or  not.     The 
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II.  Cu.  40.  ^efts.  and  Company  incorporatod   in    New    York  lo   iasuie 
^Art.  26.    against  loss,  &c.  by  fire,  appointed  A  their  surveyor  in  Savan- 
Con.      >xiA,  to  survey  and  return  descriptions  of  property  offered  for 
v^r-^.-w'     insurance,  and  to  state  the  terms  or  probable  rales  of  insurance 
Pcridiu  s.th«  to  applicants,  and  to  receive  from  those  willing  to  pay  premiums, 
Cord''6'joh     proposals,  and  to  send  the  same  to  the  defis.  who   reserved  to 
Cb.  SList.   '  themtehes  the  right  of  deliberating  and  deciding  on  the  appli- 
cationt,  and  to  accept  or  reject  tliem,  in  their  discretion  ;  aad 
their  printed  proposals  stated  that  no  insurance  sltould  be  con- 
sidered as  made  or  binding,  till  the  premium  was  paid,  &u!- 
Held,  A  was  not  the  general  agent  of  the  defls.  for  ejecting 
insurance  in  Savannah,  nor  were  they  bound  by  bis  agreement 
for  that   purpose,  or  by  his  receipts  of  the  premium,  so  as  to 
make  ihem  liable  for  a  loss  happening  before  they  received  the 
premium,  and  before  they  so  ijecidud.     This  was  a  just  decis- 
ion if  the  said  reservation  to  decide,  was  made   kuown  to  the 
applicants,  otherwise,  A's  agency  was  a  deception,  as  ibey  had 
a  light  to  believe  themselves  secure  after  iliey  had  paid  the  pre- 
miums to  him  on  his  agreements.     And  it  may  here  be  c^serv- 
ed,  that  some  insurers  against  fire  have  so  many  provisions, 
exceptions,  and    reservations  in  their  jmlicies,  all  in  their  own 
favor,  that  they  are  not  much  belter  ifaan   honorary  engage- 
ments. 

See  extended  special  pleadings  in  a  case  of  insuraitce,  cb> 

181,  a.  1,  s.  3,  as  to  demurrers. 

6  (^weD,e35-      Iiuitrance   agHJnst  fire  ;  important  case  of  contribution,  Sue, 

among  underwriters,  and  mnking  rateable  payments  nccorHing 

B  Pick. 84-88,  to  certnin  words  in  the  policies.     This  wns  insurance  against 

Ptk  p.  Gen.  j5„  410,000  oil  goods  in  the  pits',  store,  and  by  ihem  held  in 

laL  Im.  Com."'  e        ,  r  m  ,  ,     , 

trust  tor  the  term  or  a  year.  Ihe  pits,  represented  they  were 
in  the  habit  of  receiving  gnnils  for  sale  and  making  advances 
on  them,  and  that  tiiey  wished  lo  obtain  insurance  on  such  goods 
to  secure  themselves  ngninst  loss  by  firi!,  as  the  consignors 
miglit  not  be  able  to  repny  the  advances.  Construing  the 
policy  and  representation  togeilier,  it  was  held  that  the  policy 
altaclied  in  goods  the  pits,  received  as  consignees  ;  but  ctivered 
only  Iheir  interests  in  ihem,  and  not  that  of  tbe  consignors. 
The  court  said,  '  we  can  discern  nnliiing  in  the  representation 
made,  which  manifests  tbe  intention  of  securing  any  interest 
but  their  own.'  The  pits,  were  commission  merchants;  nor 
did  the  facts  agreed  show  any  intention  to  insure  the  interest 
of  the  consignors,  or  to  charge  them  with  any  premium  paid 
by  the  pits,  for  them. 
Art.  29.  ^  19.  Acts  of  agents  may,  by  express  words,  be  insured 
Con.  against,  when  their  misconduct  is  not  owing  to  the  fault  of  tbe 

assured  himself;  that  against  their  negligence  aod  frauds  as 
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well  as  Bi!;ii'inst  barratry,  wiihout  such  express  clause,  the  in-  IT.  Ce.  40. 
surers  are  not  liable  for  the  frauds,  mistakes,  or  negligence  of  jjrt.  28. 
masters  or  agents,   (not  barratry.)      !  Erner.  604,  ch.  12,  s.        Con. 
33;  Bell  v.  Cacslairs,  14  East.  382;    1  Jotius.  Cases,  346j2     w^^ 
N.  R.  336-339,  Hodgson  r.  Malcoljn,  see  a.  10,  s.  10. 

Ship  is  blown  up  by  a  seaman's  carelessness;  insurers  dta- 
cbarged.  As  where  a  vessel  was  loden  in  part  with  powder^ 
and  one  of  the  men  negligently  placed  a  candle  near  the  bin- 
narle,  which  took  fire,  and  by  this  means  the  fire  was  commu- 
nicated to  the  powder,  &c.  Grim  v.  PhceniK  Ins.  Com.,  13 
Johns.  ^51  ;  so  resisting  search,  a.  17,  s.  18,  but  search  maj 
be  resisted  in  some  cases,  see  cb.  227,  s.  84;'ch.  40,  a  17,  s.  3 

Iq  two  cases  the  insurers  hare  been  held  liable,  though  tha 
loss  has  happened  by  the  negligence,  remotely,  of  the  mastec 
or  crew.  2  B.  &  A.  73,  Bush  v.  Boynl  Exchange  Ass.  Com.  ; 
Walker  tr.  Maiiland,  5  B.  &c  A.  171 ;  1  John.  335-339 ; 
negligence  considered. 

Phill.  on  Ins.  230,  says  the  above  (and  other  cases  be  cites) 
prove  the  principle  8tc,  '  that  the  insurers  are  not  answerable 
for  losses  arising  directly  or  indirectly  from  the  fault  or  gross 
negligence,  ignorance,  or  unskilfulness  of  the  agents  of  the 
assured,'  and  refers  to  after  cases  also.  If  a  loss  happens  by 
the  vessels  being  unseaworthy,  the  insurer  is  not  liable,  and 
the  same  reasons  exist  if  it  happens  by  the  fraud,  negligence, 
or  misconduct  of  the  master  or  crew,  appointed  by  the  assured. 
When  the  loss  happens  by  the  ordinary  negligence  or  ignorance 
of  the  assured,  or  of  any  of  those  he  employs,  why  should 
the  assured  makd  the  insurer  pay  or  bear  the  loss  i  The 
common  law  principle  is,  when  a  loss  happens,  and  one  of 
two  parties  must  bear  it,  he  must  bear  it  by  whose  negligence 
of  any'sort,  want  of  skill,  or  good  conduct  the  business  re- 
quires, the  loss  happens. 


CHAPTER  XU. 


§  4  am.  A  gare  a  bond  to  pay  four  per  cent,  interest  on  Art.  i. 
certain  legacies  till  the  legatees  come  of  age,  and  as  each    ^^'^- 
came  of  age  to  pay  him  hb  part  of  the  principal.     Held,J^^'^__^* 
they  were  entitled  to  seven  per  cent.,  the  interest  in  South 
Carolina,  from  the  time  the  principal  became  due,  that  is, 
fnun  each  arriving  to  twentyone  years  of  age:  2.  Where  a 
bond  is  made  in  a  foreign  country,  payable  there,  the  interest 
is  the  legal  interest  of  that  coun(rr> 

rou  IX.  19 
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n.  Ch.  41.      A  bond  is  given  to  pay  a  sum  of  money  in  three  equal  an- 

Jirt.  I.      hub]    payments,  and    interest  on   the  whole  annually.     Held, 

Cor.       tlie  obligee  is  eniiiled  to  interest  on  tlie  aggregate  amount  of 

■^^^N--^    principal  and   interest  of  each  inslnlmenl  as  it  becomes  due, 

1  Noit  k  Me  sod   this  is  not  usury.     Justice  Johnson  dissented.     Reasons 

Cofd.38wB2,ai  large  on   both  sides.     For  the  interest  cited  4  D.  £t  E. 

Gjbh,  B.  chb-  gjg  .  2  jyi„3g   J,    568  .  Taylor's  R.  231  ;  Ord  on  Usury,  36  j 

1  W.  Bi.  267  ;    1  P.  Wms.  653  ;    2  Vern.  135  ;    1  Eq.  Ca. 

Abr.  287  ;  2  H.  Bl.  144.     Cited  against  it,  1  Johns.  Ch.  R. 

13;  1  Salk.  44»  ;  3  Hen.  &.  M.  89,  116;   1  Binn.  165. 

•  Cowen.ST—      When  several  payments  are  made  on  a  bond,  8ic.  on  inler- 

'     est,  the  manner  of  computing  is  as  in  Massachusetts. 

Interest  according  to  thai  of  the  place  where  the  contract  is 
made,  ^liler,  when  it  is  payable  in  another  place.  17  Johns. 
R.  61 1  ;  7  Jobns.  Ch.  R.  69.  3  Cowen,  SB,  89  ;  several  cases 
respecting  interest.  Tbe  same  principles,  1  Johns.  Ch.  R. 
17,  16  ;  2  id.  200  ;  p.  88,  and  references  to  several  Massa- 
chusetts cases  on  the  same  principles,  ('cited  in  this  chapter)  : 
so  in  Virginia,  Kentucky,  North  and  South  Carolina,  and 
Maryland  :  nearly  the  same  in  Connecticut :  so  the  rule  in. 
New  Jersey  and  Pennsylvania  is  stated.  Interest  in  foreign 
counlTJes,  17  Johns.  R.  511,  computed  as  interest  is  where 
the  contract  is  made  ;  but,  7  Johns.  Ch.  R.  69,  otherwise  if 
payable  elsewhere,  then  by  the  rate  of  interest  wbere  made 
payable. 

It  has  often  truly  been  observed  there  is  scarcely  any  subject 
on  which  there  are  so  many  nice  unsettled  questions  as  on 
the  subject  of  interest,  and  such  have  evidently  increased 
with  the  numerous  decisions  made  of  late  years,  in  relation  to 
them  in  England,  and  especially  in  the  numerous  courts  in  the 
United  States. 

^  23  con.  When  a  debt  is  to  be  paid  by  instalments  and 
interest,  though  it  runs  from  the  date  of  the  bond,  is  not  de- 
mandable  till  ibe  instalment  falls   due,  and  a  payment  is  made 
— computation  is — an  instalment  of  jt500  is  due  January  1, 
1825,    with   interest  from  January  ],    1824:  July    I,    J  824, 
obligor  pays  $207,  the  $7  is  six  months  interest,  and  $200 
part  of  the  principal. 
4  Bud.  406—      Compound  interest  will  not  he  allowed  except  imder  spe- 
4l&,CUlden    cial  circumstances :   2.  An  agreemeM  fit  ike  time  of  the  loan, 
■jDmneuid    ,[,m  ^^  ^^^g  g^j  ^f  ^^^^  yg^^  interest  shall  become  principal,  or 
after  interest  has  become  due,  an  agreement  that  it  shall  bear 
interest  preeiout  to  such  agreement,  is  not  allowable  as  tend- 
ing to  Usury :  3.  But  where  a  settlement  of  accounts  takes 
place,  afier  interest  ha*  become  due,  and  an  agreement  then  is 
made,  that  interest  due,  shall  tkereafier  carry  interest,  is  legal : 
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4.  The  principal  and  interest  Rre  computed  in  s  master's  re- II.  Ch.  41. 
porr,  and  tliat  is  confirmed  ;   in  lliese  cases  compound  inleresi     •art.  1. 
IS  lawful:  5.  To  constitute  usury,  tbere  must   b^.  an  intention        Con. 
to  take  more  than  legal  interest :  6.  The  misiake  of  the  scriv-  >^r^^-^ 
ener  in  putting  one  sum  for  another  is  not  usury  :  7.  If  ibe 
creditor  adopt  a  mode   of  culcuklion,  that  gives  to  liim  more 
than  legal  iuterest,  and  he  knows  it  will,  he  is  guilty  of  usury, 
(hough  he  may  not  suspect  he  is  violating  the  law  :    B.  Snfa- 
slance  is,  if  the  parties,  before  interest  becomes  due,  agree  that 
it  shall  draw  interest  when  due,  it  is  lending  to  usury  and  not 
allowable:  9,  But  ajier  interest  is  become  due  and  payable, 
and  is  not  paid,  it  is  legal  for  the  parties  to  make  it  principal, 
or  bear  interest :   10.  When  tending  to  usury  does  not  make 
the  contract  void  :  11.  The  agreement  that  interest  become* 
due  shall  carry  interest,  must  be  proipective  only.     Cited  6 
Johns.  Cli.  313,  319,  Vanbensliooven  v.  Lawson  ;  Thnrnhill 
e.  Ev-ans,  cb.  1 12.  a.  2.  s.  22 ;  Chambers  v.  Goldwin,  9  Ves. 
254 ;  Waring  p.  CunliS*,  1  Ves.  Jr.  99 ;  Connecticut  v.  Jackson, 
1  Johns.  Ch.  R.  13. 

'    AuumpMit  on  a  promissory  note  payable  to  the  pit's,  testa- 1  N.  H.  Bap. 
lor, '  with  interest  annually,'  on  a  certain  sum.     This  is  not  a  J7?|li^'  ■ 
contract  for  anything  more  than  six  per  cent,  on  the  principal.  ezr«.  >.  Bowa. 
But  interest  was  cast  on  the  annual  interest  in  tlie  nature  of 
damages  for  its  detention  and  use,  from  the  lime  it  became 
payable  till  judgment,  not  compound  ipieresl,  but  nmptf  inter- 
est on  interest,  after   it   becomes  due  and  payable  and  is  not 
paid.     For  instance,  January  1,  1820,  A  lent  $1000  to  B  to 
be  paid  on  demand  '  with  interest  annually,'  expressed   or  un- 
derKtood,  January  1,  1821,  $60  interest  becomes  due,  thence 
ibis  $60  is  to  be  on  legal  interest  until  paid ;  and  on  the  gen- 
eral principle,  money  due  and    payable  at  a   time  fixed,  and 
then  not  paid,  injustice  bears  interest  from  such  time — many 
cases  cited. 

§  2S  con.  Legacies  $1000  to  each  of  thiileen  children,  2  Ruid.  409— 
and  the  residue  is  bequeathed  to  them  interest,  from  the  death  ^1;     .  ^ 
of  the  testator.     The  testator  directed  his  whole  estate  to  be  h.  B8.— 2^ 
sold   by  his  executors  when  they  thought  most  expedient,  hisBrowD.itt.ar. 
debts  to  be   paid,  then  these  legacies  according  to  seniority.  ^,,^  ^"^^^^ 
There  was  no  provision  for  these  children  but  said  legacies.  1S9. 
Interest  on  each  instalment.  Sec.  3d  roti. 

§  59  con,  .iKWnpnt,  goods  assigned  lo  a  bailiff  to  sell  and  Jfg*'^;^^, 
render  an  account.  Interest  is  allowable  in  such  cases,  and  Ha'V— ^« 
inactions  for  money  had  and  received  finra  (Ae  time  q/"  (AeiMMMi,  IIT, 
ienand  miit^f!,  where  the  deft,  has  refused  to  account  or  to  ^^l  '"' 
make  payment,  or  bas  convened  the  money  lo  his  own  use. 
Rapelie  v.  Emory,  1  Dall.  349  :  iuterest  allowed  on  luone 
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II.  Ch.  41.  had  and  received  viewed  as  money  lent.    Per  Sbippen,  Preii- 

Art.  i.     dent.     Slate  t>.  Crevar,  3  Biim.  R.   123,  Tilghman,  C.  J. 

Con,        said    itiierest  due  on    money  received  by  one  of  another  and 

v^P-v'i^   detained   against  his  consent.     A  deputy  sheriff  received  the 

Ch.  79.  k.  8.B.  deft's.  money,  under  a  pretence  of  aliaching  it,  and  embezzled 

j^lBinn.      ;,_     jjeld,  the   sberiff  was  liable  to    pny  the   amount  to  the 

deft,  and  interest  _froni  the  time  the  deputy  received  it. 
17Uua.B.  ^  63-  Rules  in   casting    interest  on  bonds,  notes,  Sec.  on 

417,418.  partial  payments  made.  1.  Every  payment  is  to  be  applied 
(o  keep  down  the  interest :  2.  The  interest  is  never  to  be  al- 
lowed to  form  B  part  of  the  principal,  bo  as  to  carry  inicresi. 
Hence,  ihe^  ru!e  is  to  cast  interest  from  the  time  it  commenced 
to  the  time  of  the  Grst  payment  endorsed,  to  add  this  to  the 
principal,  and  from  the  sum  to  subtract  the  payment.  On  the 
remainder  interest  is  cast  to  ibe  second  endorsenient,  which  is 
added  to  the  remainder  mnd  from  the  sum  is  subtracted  the 
second  endorsemenf,  Sic.  and  to  the  time  of  the  jidgment. 
'  This  method  is  correct,  wbenerer  the  payroeni  exceeds  the 
amount  of  interest  due  at  the  time  of^payment ;  but  is  not  to 
be  used  when  the  interest  exceeds  the  payment,  for  the  effect 
in  such  case  would  be  to  give  compound  interest,  wbich  the 
law  does  not  allow.'  In  fact,  the  plain  rule  is  to  avoid  usury, 
never  to  compute  interest  so  as  to  increate  the  principal 
1  Pick.  B.iM  drawing  interest,  and  if  a  principal  of  $1000  be  reduced  to 
-iOS-  $600,  never  after  can  more  than  $600  draw  interest. 

^  63.  There  are  several  cases  in  which  the  law  allows 
compound  interest ;  as  where  in  a  judgment  of  court  both  prin- 
cipal and  interest  are  included,  and  that  judgment  is  sued,  the 
court  cast  interest  on  ib^  whole  amount  on  the  statute  of  1796. 
See  Guardians,  &ec.  ch.  35.  a.  12.  s.  17 ;  2  Rand.  401. 

V64.  Interat  railed  by  law — effect    on  extMting  contract. 
irginia  previous  to  June,  1796,  legal  interest  was  five  per 
cent,  a  year.    In  that  month  it  was  raised  to  six  per  cent,  and 
has  ao  continued.    While  at  five  per  cent.  A  gave  B  a  note  to 
pay  $284  on  demand  with  interest.     In   1S19  the  note  was 
,     sued  and  tlie  debtor  confessed  judgment  in  the  superior  court, 
and  the  court  computed  interest  at  six  per  cent.     In  tlie  court 
y^'^'^^'of  appeals,  held  an  error  in  law,  and  the  interest  reduced  to 
fce,     ■  'five  percent. 

1  Hop.  Ch.  B.       %  ^5.  A  faithful  guardian,  but  somewhat  negligent,  pays 

42i-42».         only  simple  interest  on  his  ward's  money.     All  the  profits  he 

makes:  compound  interest  only  when  grossly  negligent.   The 

guardian  mixed  said  monies  with  his  own,  and  had  the  use  of 

tbem,  was  charged  simple  interest. 

^  66.  An  executor  diiecied  to  vest  the  testator's  personal 
estate  iij  tlie  funds,  unnecessarily  selling  out  stock,  keeping 
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l«rgf!  bnlsDces  in  his  bands,  and  resisting  pnyment  of  debts  by  II.  Ch.  41. 

false  pretences  of  outstanding   demands,  is  charged  with  five     ^rt.  1. 

per  cent,  interest  and  cosLs,  but  the  court  refused  to  make      Con. 

rests  in   ihe  eccoiint.     Tiie  court,  on  examination,  found  the    h^^v-%,,^ 

balances  in  his  hands  from  time  to  time  large  for  eleven  years. 

1  Jacob  b  W.  566,  569,  Crakelt  f.  Beihune  ;    1  Johns.  Ch. 

R.  620;  4  Hen.  8t  Mun.  431. 

§  67,  Ii  is  the  first  duty  of  an  agent,  trustee,  or  executor,  I  Jieob  k  W. 

receiver,  to  be  always  ready  with  his  account,  and  his  neglect'    ' 

in  ibis  is  a  ground  uir  charging  interest. 

^  68.  Is  allowed  on  the  balance  found  by  the  master's  re- 1  Hop  Cb.  B. 

port  from  the  date  of  it  to  which  he  computes  interest.     In-  f*/^,^  ^  yf 

terest  is  not  allowed  on  interest  of  a  bond  debt  computed'in  a  89. 
report,  Stc. 

^  69,  Any  writing  fixing  the  sum  due  exactiv,  and  the ^"^' "-,'*'" 
time  of  payment,  is  a  ground  of  interest.     Hence  an  order  by  q^^  m, 
an  agent   on   bis   principal   for  a  sum  agreed   on  in  favor  of  a 
carrier  for  freight  due,  will  carry  interest  from  its  date, 

^  70.  The  much  examined  case  of  Reid  v.  the  Ransselaer 
Glass  Factory,  3  Cowen,  393  to  438.  ^stvmptit  to  recover 
the  balance  of  an  unsettled  account  brought  by  Reid's  admio- 
istrairix,  he  having  been  the  general  agent  of  the  company. 
Tlie  declaration  was  for  money  paid,  laid  out,  and  expended, 
money  lent  and  advanced,  by  the  intestate  for  and  to  the  use 
of  the  defls.,  money  had  and  received  by  them  to  his  use, 
goods,  &u;.  sold  and  delivered,  work,  iic.  done,  materials 
found  by  him,  Uc.  for  salary.     Account  slated.     Flea,  never 

Sromised.  May  1,  1812,  the  company  contracted  with  said 
■eid  &£  Alsop,  two  stocklioldeis,  for  a  year,  to  conduct  its  con- 
cerns, R.  Sc  A.  lb  make  the  necessary  advances  in  money  and 
receive  intereMt.  May,  1813,  it  appointed  Reid  their  general 
agent.  Large  advances  being  ntceiiary  to  carry  on  the  buti- 
ne*«,  and  the  company  provided  none.  No  salary  was  agreed 
on,  but  the  prior  agent  had  $1300  a  year,  and  this  was  rea- 
sonable for  Reid,  till  the  factory  was  burnt,  May  3,  1815. 
He  continued  agent  till  he  died  in  August,  1821.  Tlie  par- 
ties lived  near  together.  As  agent  he  advanced  for  ilie  busi- 
ness in  6ve  hundred  and  Iweniyseven  items  $107,549,74,  and 
credited  in  seven  hundred  and  eiglHyseven  items  $100,090.88. 
He  never  rendered  any  account,  nor  informed  the  company  of 
any  balance  due  to  him  till  January  2,  1819,  when  he  was  re- 
quested by  one  of  the  directors  to  present  his  account.  After  , 
his  death  his  administratrix  claimed  interest  on  the  advances 
and  salary.      Held,  no  interest  was  due  on  the  salary,  but  two 

judges  allowed  interest  on   the  advances  to  January  3,  1819. 

^oodworth,  J.  gave  no  opinion,  being  a  stockholder.     Nu- 
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II.  Ch.  41.  meroiis  English  aiiUiorilies  in  law  and  ecjutiy  were  cited  by 
Jlrt.  1.  ilie  court  and  counsel,  generally  cited  in  this  work,  and  ad- 
Coti.  milted  liy  llie  court  and  the  counsel  tliat  they  did  not  alfow 
v.^-v-^.'  such  interest.  Lord  Ellenbnrongii  nnd  the  jnrfgea  denied  it 
in  the  cases  of  De  Haviland  v.  Bnwerbank,  1  Campb.  R.  SO, 
A.D.  1 807,  where  lie  said,  when  money  oftheplt.  had  come  into 
the  defl's.  hands,  interest  oneht  not  to  be  recoi'ereri,  wiiliout 
an  ngreemeni,  or  soiiieiliing  from  wliich  an  agreement  niiglit 
be  inferred,  or  proof  the  money  had  been  used.  In  De  Ber- 
nales  e.  Fuller,  2  Campb.  R.  426,  A.  D.  1810,  he  adhered 
to  the  same  rule,  and  the  whole  court  of  king's  bench  concur- 
red, that  the  money  should  not  draw  interest  even  after  a  de- 
mand of  payment  j  and  in  Gallon  v.  Bragg,  15  East,  223, 
A.  D.  1SI2,  Lord  Ellenborough  said  no  case  for  eighty  years 
had  occurred  to  his  knowledge,  where  interest  had  been  al- 
lowed on  monies  lent  without  an  agreement  for  it,  or  for  the 
payment  of  the  principal  at  a  certain  time,  or  under  special 
circumstances  from  which  a  contract  might  be  inferred.  But 
the  two  judges  held  the  American  cases  allowed  interest  more 
extensively  than  the  English  and  cited  cases  in  Pennsylvania, 
Massachusetts,  Conneciicnl,  and  New  York.  Pennsyhania, 
'  Rapelie  c.  Emory,  before  cited,  was  A.  D.  1788,  the  opinion 
of  one  judge  of  an  inferior  court.  Cited  in  Crawford  v. 
Willing,  4  DbII.  289,  A.  D.  1803,  the  opinion  of  Smith,  J. 
he  said,  as  cited,  '  whatever  may  have  been  the  doctrine  in 
former  times,  we  have  traced  with  pleasure,  the  progress  of 
improvement  upon  the  subject  of  interest  to  the  honest  and 
rational  rule,  that  wherever  one  man  retains  the  money  of 
another,  agaimt  his  declared  will,  legal  interest  is  allowed, 
no  doubt  because  he  detains  it  agatntt  the  declared  will  oftfa 
parly.'  In  the  lessee  of  Dilworth  v.  Sinderling,  1  Btnn.  R. 
488,  A.D.  1B08,  Tilghman,  C.J.  declared  the  law  to  be 
~  settled,  that  interest  is  recovernhie  on  an  account  for  money 
lent  and  advanced.  Allowed  a  trustee  on  monies  beneficially 
advanced,  Uc.  The  Slate  against  Crevor,  3  Binn.  123,  A.  D. 
1810,  he  says  it  is  settled  that  interest  shall  be  recovered 
against  a  man  who  receives  (he  money  of  another  and  holds 
it  against  hU  consent.  No  doubt,  for  this  implies,  as  in  the 
case  of  Smith's  opinion,  the  money,  in  some  way,  has  be^n 
demanded,  otherwisi;  how  iq  it  held  against  his  consent. 
In  Brown  v.  Campbell,  1  Serg.  Sj  R.  179,  A.  D.  1814,  he 
ai^ain  says,  Ihe  rule  is  to  allow  interest  when  the  deft,  has  re- 
tained money  of  the  pit.  unlawfully  and  against  his  content, 
again  no  doubt  for  said  reason  just  siated.  In  this  case  of 
Reid  it  seems  to  have  been  agreed,  at  least  by  the  counsel, 
tliat  Pennsylvania  had  gone  further  than  any  other  in  allowing 
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State  interest.  Were  it  necessary  to  question  faer  cases,  itU.  Ca.  '4 
loiglit  be  observed,  lliey,  as  cited,  rested  od  the  opinions  of  in-  Art.  I . 
dividuul  juilgeE.  Con. 

MatsachuMetls.     Cited   Wood  c.  Rohbins,  1 1  Mbbs.  R.  504,    ^^-v'■«^ 
A.  D-  1814;  cited  s.  60  this  article.     In  this  case  the  money 
was  obtained  hyfiaud,  so  the  decision  is  not  questioned.     Win- 
tbrop  o.  Car) Ion— interest  only  after  the  action' brought. 

Connecticut.  Interest  seems  to  be  alloned  only  on  contracts, 
expressed  or  implied,  or  for  the  violation  of  some  duty,  as  in 
Selleck  r.  French,  1  Con.  R.  32-35,  per  Swift  J.  A.  D. 
1814,  stating  cases.  Thompson  v.  Stewart,  3  Con.  R.  171, 
not  much  to  the  point.  Circuit  Court,  Gammell  e.  Skinner,  3 
Gal.  R.  45,  A.  D.  1814  interest  derived  ^n  seamen's  wages, 
UQlil  alter  demand  made. 

.  Aeu>  York.  Cited  Liotard  v.  Graves,  3  Caines.  R.  334 — 
345,  A.  D.  1805,  the  case  most  relied  on  to  support  Mrs  Reid's 
claioi  of  interest  on  money  advanced,  is  said  to  be  the  leading 
case,  (not  ciied  in  Wood  v.  Robbins,)  but  cited  r.h.  30,  a.  11, 
s.  13,  to  anotlier  purpose  as  it  mainly  was.  The  reporter  says, 
'  OQ  an  open  account  current,  interest  is  not  allowable,  unless 
by  the  custom  of  the  trade,  or  by  private  agreement.  In  this 
case  Li«ard  %l  Co.  claimed  interest  by  one  of  their  counsel  on 
British  usage,  by  Benson,  tbeir  other  counsel  in  tbese  word»— 
the  manner  in  which  this  account  is  made  out,  is  in  itself  a 

troof  that  such  was  the  custom  between  the  pits,  and  the  defis. 
t  is,  therefore,  from  the  fact  thus  appearing,  a  matter  of  law 
whether  uterest  be  due  or  not.  Thus  the  claim  of  interest  is 
in  part  made  on  some  tpedal  dreumitancet  in  the  cute,  and  in 
almost  every  American  decision,  allowing  interest  beyond  the  , 

English,  if  not  in  every  one,  this  will  appear  to  be  the  case. 
Such  as  fraud,  detaining  money  after  demand  or  against  con- 
sent, unreasonable  delay  implying  the  money  is  called  fnr ;  some 
usage  between  the  parlies,  as  in  this  case  of  Reid,  administra- 
trix, V.  the  Glass  Factory,  the  deft,  had  allowed  interest  on  mo- 
nies advanced  by  Reid  and  Alsop,  who  preceded  Reid  in  this 
same  agency.  This  circumstance  Savage  C.  J.  noticed  as  be- 
ing of  weight  in  the  cause,  and  his  conclusion  from  all  the  cases 
he  cited  seems  on  the  whole,  to  be  a  fair  conclusitHi.  Ha  says, 
<Mi  (be  whole  I  am  of  opinion,  that  from  the  manner  in  which 
the  business  had  been  done,  the  year  next  previous  to  the  ap- 
pointment of  Reid,  the  agent,  (in  it  such  interest  allowed,)  from 
this  being  done  with  a  full  knowledge  on  both  sides,  that  large  ad- 
vances were  necessary.  If  the  defts.  did  not  mean  to  pay  in- 
terest, they  ought  to  have  informed  Reid,  in  order  that  he  might 
not  be  u«ng  a  large  capital  in  their  service,  when  ii  was  to  be 
totally  unproductive  lo  him.  Page  436  Savage  C.  J.  says  from 
an  examination  of  these  cases,  (several  N.  York  cases  added.) 
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ir.  Cb.  41'.  It  seems  interest  ia  allowed  :  1.  Upon  a  special  agreement :  3. 
An.  1.      Upon  nn  implied  promise  to  pay  it,  and  iliis  may  arise  from 
Con.       usage  between  the  parties,  or  usHge  of  a  jiartictilar  trvde  :  3. 
s^^,~v     Where  money  is  wiiliheld  against  the  will  of  the  owner:  4.  By 
way  of  punishment  for  any  illegal  conversion  or  use  of  another  s 
properly  :  5.  Upon  the  advance  of  cash  on  the  authority  of  Li- 
otard  V.  Graves.     As  to  this  CRSe  it  is  clear  the  interest  was  a 
small  secondary  mailer  in  it  briefly  mentioned  by  each  judge, 
and  no  one  autliority  cited  fay  either  of  them,  the  idea  of  each 
was  that  interest  was  chargeable  on  the  money  advanced. 
Rsdsnlaer  §  72,     See  this  case,  §  70 ;  this  chapter  stated  at  large  ; 

e '  Reid  ^i  '''^  judgment  rendered  by  the  supreme  court  is  affirmed  in  this 
BCowen.WT-court  of  orrofs,  15  (o  10.  There  is  but  tittle  new  in  this  conrt 
ws.  of  errors  in  favor  of  the  interest  on  monies  advanced — bul  se- 

veral new  authorities  and  reasons  against  it,  cited  and  urged,  es- 
pecial)}' by  Spencer,  Senator,  from  page  604  to  633.  He  pro- 
ceeded on  the  principle  there  can  he  no  interest  unless  promised 
expressly  or  impliedly,  eicamined  the  authorities  minutely — 
mges  606,  9,  history  of  the  law  of  interest,  relies  on  Calton  v. 
Bragg,  decided  against  interest  on  mouies  lent,  he.  In  En- 
gland. Jefferson's  tetter  to  Hammond,  page  11,  &c.  cites  sun- 
dry cases  of  implied  promises,  Sec.  as  Eddowes  v.  Hopkins; 
BlaneyB.  Hendricks;  nbbinsonv.  Bland  ;  Day  v.  Brett.;  Brown 
V.  Campbell ;  Liotard  v.  Graves  ;  Ditworth  v.  Sinderling ;  De 
Bernales  ».  Fuller;  Crawford  p.  Witting;  State  v.  Crevor;- 
Wood  V.  Bobbins  ;  Selleck  v.  French ;  Wyman  v.  Hubbard  ; 
Trefawney  v.  Thomas ;  Murray  o.  Coster  ;  all  fomid  in  this 
work,  and  near  all  in  this  chapter.  Spencer  also  cited  from  30 
to  30  other  authorities.  All  tl>ese  many  cases,  rules  and  opin- 
ions, shew  bow  unsettled  the  law  of  interest  is. 

lo  this  case  of  the  Glass  Factory  among  the  aumeroii;  cases 
cited,  in  all  the  courts,  for  and  against  interest,  it  seems  (o  be 
agreed  that  interest  had  been  further  albwed  in  the  Jaw  courts 
of  Pennsylvania  than  many  other  law  courts.  Here  it  must  be 
observed  that  the  law  courts  in  that  state,  because  there  has 
been  no  court  of  ehattcery,  hare,  absolutely,  assumed  chancery 
powers  ;  therefore  their  decifflons  in  equrtaMe  matters,  are  bo 
rule  for  other  law  courts,  especially,  in  N.  York,  where  there 
.  is,  and  ever  has  been,  a  chancery  court,  unless  ibe  law  courts 
there  exercise  powers  in  equity  under  the  revised  constitution. 
ConsJderidering  these  and  other  circumsfaoces,  may  we  not 
well  infer  that  the  legal  rules  as  to  imerest,  are  those  (bund  in 
the  JavB  decisions  in  England  ? 

§  73.  Court  of  errors  in  New  York,  A.  D.  1828,  case  im- 
portant as  to  interest,  to  be  allowed  by  executors,  guardians, 
trustees,  &c,  De  Payster  v.  Clarkson ;  appeal  from  the  decision 
of  Jones,  Chancellor,  held  in  said  court  of  errors :  1.  That  an 


D,=;,lz...,C00gIC 


INTEREST.  153 

eseeulor,  guard'tSD,  or  other  trustee  using  the  monies  oF  the  ^,  Q^.  41, 
trust  estate  himself,  instead  of  investing  them,  is  bound  to  pay    Abt.  3. 
interest  for  the  use  of  such  monies  :  2.  That  such  interest  is  to        Con, 
be  computed,  aDnually,   and  to  be  treated  as  a  disbursement     >^-v^ 
fund,  out  of  Tvhich,  from  time  to  time,  and  ia  the  first  instance, 
aH  payments  are  to  be  made,  instead  of  resorting  to  monies  sc- 
ttta%  received. 

§  74.    Interest  runs  on  arrears  of  taxes  owed  by  a  county  Th«  p«ople  r. 
to  the  &ate,  after  thirty  days,  &c.  act  sess.  48,  ch.  20,  s.  4  :  2.  N'^^dTf 
If  the  debtor  pay  the  amount  of  the  principal,  and  this  is  notcowen, ' 
specially  received  in  extinguishment  of  the  principal  by  the  ere-"!-*"- 
ditor,  he  may  sue  for  the  amount  of  interest.   If  made  generally, 
it  applies  first  to  the  interest,  and  the  balance  is  due  as  principal. 
The  English  authorities  are  denied,  and  a  good  rule  laid  down,' 
that  is, '  whenever  the  debtor  knows,  precisely,  what  he  is  to 

ly,  and  when  be  is  to  pay,  he  ^oll  be  charged  with  interest,  if 
D^ect  to  pay.' 


K^ 


CHAPTER  XUl. 

JOINT  INTEREST. 


^  14.     The  first  endorser  of  an  accommodation  note  cannot    . 
have  contribution  against  the  second  endorser  on  the  ground  be    p '*  ^' 
pays  the  whole  to  the  banli;  and  the  maker  is  insolvent.     Hixon 
».  Reed,  2  litlell,  174.    One  joint  endorser  who  pays  the  whole 
note  to  the  bank,  must  prove  ^e   drawer  insolvent  in  order  1^0  j^^^^  ^ 
have  contribution  of  another  joint  endorser.  Uttell.lss. 

^'|7    con.     A  devise  to   baron  and  feme  is  not  a  joint  ten-   Abt.  3. 
ancy,  but  each  takes  the  entirety,  and  the  survivor  the  whole,       Con. 
not  within  the  Virginia  statute  as  to  joint  tenants ;  the  Virginia  s  {Uad,  its—. 
act  is  in  these  words, '  If  partition  be  not  made  between  joint  ten-  "3iT^^*" 
ants  whether  they  are  such  as  might  have  been  compelled  to  make  "g  johm  R.' 
partition  or  not,  or  of  whatever  kind  the  estate  or  thing  holden  or  iio— e  Joho*. 
possessed  he,  the  parts  of  them  who  die  first,  shall  not  accrue  *'"  ^'  *"■ 
to  the  survivors,  hut  shall  descend  or  pass,  by  devise,  and  shall 
be  subject  (o  debts,  charges,  curtesy  or  dower,  or  transmissible  to 
executors  and  adroitustrators,  and  be  considered  to  every  other 
interest  and  porpose  in  the  same  manner,  as  if  such  deceased 
joint  tenants  baa  been  tenants  in  common.' 

^11  con.  A. D.  1776,  JoftnJIfOTer  conveyed  lands  to JKiry "Mm.  R, 
Muler  and  Lmo/  MMer  'jointly  and  severally,'  habendum  to ,.  umir. 
Uiem  the  said  Mary  and  Ijucy,  their  heirs  and  assigns  forever. 
Mary  died,  and  the  pit.  as  one  of  her  heirs,  claimed  on  the 
principle  she  was  tenant  in  common,  was  clearly  so  on  said  stat- 
ute, and  doubtful  at  common  law  ;  main  point  decided  was  that 
this  an  may  operate  retrotpe^wtiy,  when  to  make  the  estate 
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n.  Ch.  42.  n"*^*  valuable,  as  in  this  case,  and  so  it  is  not  unconstitutional  to 
Art.  1.     make  it  so  operate. 

Con.  ^  14  con.     Though  a  tenant  ia  common  enter  without  claim- 

s^rv^i^    iDg  adverteJy  to  his  co-teaants,  yet  his  possession  may,  after- 
Jiekun  V.        wards,  become  adverse  by  some  open  or  notorious   acts,  and 
Brink,  B  Cow-  claim  of  title,  as  if  he  purchase  the  interest  of  his  co-tenaots, 
«n.  4Bt-48e.    y„jgj  g  jggj  fjQn,  ,j,g  sheriff,  and  this  though  the  deed  be  de- 
fective for  want  of  a  particular  description  of  the  land  :  3.  To 
constitute  adverse  jpossession  it  is  not  necessary  the  deed  under 
which  he  claims  be  valid  :  3.  The  rule  that  an  adverae  possession 
to  bar  au  action  of  ejectment,  must  be  hostile  in  its  inception, 
and  continue  so  for  twenty  years,  does  not  apply  to  the  tenant's 
entry,  but  to  the  act  by  whitA  kU  possession  beconies  adverse  ;  to 
■  become  so  there  must  be  some  notorious  act  or  claim.  5  Wheat. 
124;  7id.l20;  9Johas.l63;  15  id.  501— may  becoraeao. 
16  John.  301  ;  Cowp.    217  ;  7  Wheat  120  ;  3  Cowen  74  ; 
ch.  104,  a.  4,  and  the  words  Possession,  and  Tweoty  Years,  in 
the  index. 
«  Cowen,  es2.     After  an  exclusive  and  uniDtemipted  possession  of  land  by 
*"■  one  tenant  in  common  near  forty  years,  without  any  account 

with  his  co-tenants,  the  jury  are  authorized  to  presume  an  ouster, 
and  an  action  of  ejectment  by  the  co-tenant  is  barred. 


CHAPTER  XLni. 

LEGACIES. 


^^   y  §  5  con.  Facts  agreed  and  held  ;  a  vested  legacy  ;  J.  R.  be- 

p"  '  queatfaed  to  his  neice  M.^C  the  interest  of  $1000  during  her 
lPidi.R.*468-'i'^i  ""<'  ^''^r  ^^^  decease  the  principal  sum  to  be  equally  djvid- 
4TS,  Sbattuck,  ed  among  her  children  and  payable  to  them  at  their  re^ective 
mm'tLni^*^'  ^S^s  of  twentyone  years  with  interest.  A  son  of  M.  C.  sur- 
exn.  vived  the  testator,  but  died  before  his  mother,  after  twentyone 

years  of  age.  Court  cited  2  SaJk.  41  -5 ;  1  Burr.  228 ;  Boras- 
ton's  CBse,.3  Co.  21  ;  3  D.  St  E.  41  ;  14  East  601  ;  1  M.  &  S. 
327;  1  New  R.  315;  Eq.  Ca.  Abr.  548,  pi-  27;  3  Atk. 
428 ;  1  Bro.  C.  C.  298  ;  2  do.  75. 
1  Rand.  SOS—  A  legacy  is  left  in  trust  and  the  trustee  refuses  to  act,  the  ex- 
^1-  ecutor  is  not  bound  to  pay  it  till  a  new  trustee  is  appointed  by 

the  court  of  chancery,  nor  interest  in  the  mean  time.     Cited  3 
Munf.  198,  where  decided  there  is  no  interest  where  there  is  no 
one  to  receive  the  legacy,  it  not  appearing  the  executor  makes 
interest. 
i^^-  '"t     a  testator  directs  his  real  estate  to  be  sold,  and  the  proceeds 
^,i,,^^ht,  to  be  paid  to  particular  persons,  the  interest  of  the  legacies  is 
idmr.     _        a  vetted  interest,  though  the  wilt  may  direct  the  executor  as  to  the 
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time  of  selling  :    3.  The  same  if  the  estate  to  be  sold,  be  a  re-  U.  Cu.  43. 
inaiDcler  ;  3.  A  legatee's  interest  is  not  defeated  if  he  die  be-   jJrt.  l. 
lore  the  sale  :  4.  The  interest  in  the  proceeds  of  the  sate  is  as       Con. 
much  a  vesred  interest,  as  if  the  land  itself  had  been  immediate-    ^^^^.^.-^^ 
ly  and  directly  densed. 

§  6  con.     Several  aulhorilies    as    16    Ves.  489  ;  4   Rand, 
213  ;  3  P.  W.  175  ;  3  Bidst.  101  j  Hob.  285. 

^   16.   Tatalor  namei  one  thing  and  mean*  another,   &££. 
The  testatator  bequeathed  £1000  long  annuities,  'now standing |^^,\''^- 
b  my  name,  or  in  trust  for  me.'     At  the  date  of  the  will  she PtnUtottv.  ' 
had  DO  long  annuities,  but  had  £1000  three  per  cent,  reduced  ^7- 
tnnuities.     Held,  this  sum  passed  by  the  bequest.     It  could 
not  be  found  that  any  long  annuities  ever  belonged  to  her ;  like 
case  D(Ason  p.  Waterman,  2  Ves.   306 ;  Door  v.  Geary,  1 
Ves.  255. 

^  9.  Error  from  the  Common  Pleas.  Aitbmpnt  by  Deyo  ^^.^  q 
and  wife  e.  Kelsey,  for  a  legacy  bequeathed  to  her,  and  alleged  q^^^^  ' 
in  ibeir  declaration,  to  have  been  charged  on  the  real  estate  £,1^7  v! 
devised  to  Kelsey ;  that  he  entered,  &;c.,  and  became  liable  to  Ti»m  tuA 
pay,  and  promised,  81c. :  plea  non  oiiwapsit.  "lifur" 

Held,  1 .  An  action,  at  taw,  lies  for  a  legacy,  directed  by  a  ' 
wilt  lo  be  paid  by  a  devisee  of  the  lands,  and  expressly  chain- 
ed on  them,  if  the  devisee  has  entered  on  them  and  promised 
to  pay  ii :  2.  Part  payment  is  conclusive  evidence  of  such  a  pro- 
mise :  3.  So,  where  from  the  whole  will  It  appears  to  have  been 
the  testator's  intention  that  the  legacy  should  be  a  charge  on  the 
land  devised,  though  the  land  be  not  expressly  charged  with  the 
payment :  cited  for  Kelsey,  3  Johns.  Ch.  R.  319 ;  7  Johns.  R. 
99;  10  id.  30,  Toll.  L.  E.  240;  2  BI.  Cora.  512;  3  Ves. 
Jun.  114-295,  he.,  ha.  For  Deyo  and  wife  were  cited,  3 
Johns.  Ch.  R.  189  ;  7  id.  99,  Toll.  L.  E.  410  ;  9  Ves.  454 ; 
3  Johns.  Ch.  R.  312;  2  id.  314;  Ambl.  33-37;  10  Johns. 
30;  18  Johns.  31,  Su:.,  8z;c.  One  objection  to  the  action  was, 
that  the  legacy  was  not  charged  on  the  lands,  kc. ;  2.  objection 
it  was  a  chaise  on  the  personal  estate,  so  belonged  to  the 
court  of  chancery.  The  court  thought  it  was  the  testator's  in- 
tention, on  bis  whole  will,  to  discharge  his  personal  estate,  and 
chaise  bis  land.  The  court  added  Cowp.  284-289 ;  3  East, 
120;  5D.  and  E.  690. 

^  10.  Anumpnl  for  j^lOO  for  a  legacy  bequeathed  lo  Mrs  To)«  ud  wlfb 
Tole  by  her  father's  will.     Held,  an  action  lies  against  a  devisee,  •-  H«niy.  8 
for  a  legacy,  charged  exclusively  on  the  land  devised  to  him,  orgja™'*"" 
ou  one's  person,  in  respect  to  the  land,  if  he  enter  and  promise 
to  pay  ;    but  the  aid  of  the  personal  estate  must  be  excluded, 
expressly,  or  by  necessary  implication  on  the  face  of  the  will : 
2.  What  is  an  entry  and  promise.  Is  a  question  on  evidence  to 
a  jury  :  3.  The  assent  of  the  executor  is  not  necessary  to  a 
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;,  l«^cy  chareed  on  lEind  :  4.  The  penonal  estate  is  olwaja  the 
pnonary  fund  Ibr  the  payment  of  legacies,  unless  expressly  ex- 
cluded by  the  will.  As  it  did  not  appear  the  aid  of  the  person- 
al estate  was  excluded,  the  court  held,  tbe  case  belonged  to 
chancery,  and  gave  judgment  for  the  deft.,  the  devisee- 

^  14.  A  bequest  of  all  the  testator's  right,  interest,  and  pro- 

fierty,  in  shares  of  the  Bauk  of  the  United  States,  is  a  ipedfic 
egacy.   7  Johns.  Ch.  R.  2&8. 
Ifa  debtor  speciGc  chattel  be  bequeathed,  tbe  speci6c  legacy  is 
adeemed  or  extinguished,  in  the  tesUtor's  life  time,  by  tbe  pay- 
W  lion  ment  of  the  debt,  or  the  sale,  or  the  conversbn  of  the  chattel. 

WtliMi,  7  But  a  pecuniaiy  legacy  bequeathed  generally,  is  not  adeemed, 
Johiu.  Ch.  R.  or  extingulsbeci,  though  the  fund  out  of  which  payable,  be  extio- 
^'  gtiished  :  nor  is  a  legacy  of  bank  shares  de^royed  when  the 

testator's  interest  is  changed,  and  this  is  produced  by  operation 
of  law,  as  wh^re  the  tesUtor  bequeathed  30  shares  in  the 
first  bank  of  the  United  States,  and  before  his  death  the  charter 
expired,  and  all  its  property  and  funds  were  conveyed  to  trus- 
tees, who  divided  the  funds  received  by  them,  from  time  to 
time,  among  the  stock-holders,  and  the  testator  received  divi- 
dends on  his  shares,  but  did  not  sell  or  dispose  of  them.  Held, 
this  was  an  ademption  of  the  leeacy  pro  taiUo  only,  and  that  ihq 
legatee  was  entitled  to  the  dividends  payable  after  the  death  of 
the  testator,  id, ;  so  where  the  testator  bequeathed  to  the  pit., 
two  shares  in  the  Western  ^laiid  Lock  JVavigation  Company  ; 
and  the  shares,  in  the  testator's  life  time,  were,  by  some  arrange- 
ment, increased  to  six,  and  the  stock,  under  an  act  of  the  le^s- 
lature,  vested  in  the  State,  and  a  certain  sum  was  paid  to  the 
stockholders  as  a  compensation  for  its  value*  Held,  tbe  legacy 
was  not  adeemed  or  extinguished,  id. 
Aht.  8.  ^  8.  What  it  al^acy  and  double  remedy,  fyc,  'Facts  agreed, 

Con,.         thatC.  Baker,  father  of  the  pit.,  died  in  1808,  havingbequeatbed 
1  Pick.  R.  819  and  divised.  to  his  son  John  Baker,  bis  heirs,  and  assigns  for- 
"^^^^'j'"'   ever,  all  his  estate,  '  on  condition '  he  pay  the  testator's  debts, 
^iiffn'i»Ti'4f  funeral  charges,  legacies,  and  bequests,  and  should  also  support 
beHunmot    ibe  pit.  in  health  and  in  sickness  during  her  life.     John  Baker 
OmMUiw  Bt-  entered  on  the  land   and  occupied  during  his  life,   mortgaged 
parts  of  it,  and  supported  the  pit.  (a  non  compos)  till  he  died 
msolvent,  Sept.,  1821;  was  executor,  and  assumed  the  trust, 
returned   an  inventory,  but  settled  no  acconnt ;  paid  debts  and 
other  legacies.     Held,  the  provision  for  the  pit.  was  a  l^aey, 
and  judgment  for  her ;  also  held,  she  might  have  entered  far 
condition  broken  :  see  many  cases  cited ;  and  a.  1,  s.  9. 
Aht  9  ^  ^*  •^P^^'^^H  ^'"^  's  no  charge  on  lands  devised,  un- 

p  *  '  less  there  be  express  words,  or  a  plain  implication  from  the 
words  of  the  will.  10  Wheat.  204-243,  Wright  p.  Denn  j  Mar- 
hantv.  Twisden,  Gilb.  Eq.  R.30;  Ctnnbg  v.  Canning,  Mosei- 
ley's  R.  240. 
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^  9.  An  MtioD  for  9  legacy  will  not  lie  uatil  afwr  a  demand  }]■  Ch.  43. 
«D  the  executor.  9  Pick.  31^3S1 ;  Mills  by  prochdii  amie  'Akt.  14- 
«.  Boyden  executor.  C<m. 


CHAPTER  LXIV. 


^  5.  A  tieD  is  not  attacliable,  as  it  is  neither  ajui  ad  rem,  oor  a  j^^,  1 . 
Jut  inn;  is  but  a  bare  right  to  detain  the  thmg,  nor  is  it  a  c^^^ 
cbose  in  action.    T  Mason,  319. 

^  6.  In  New  York  ibe  Hen  on  the  debtor's  real  estate  is  ac- 
quired by  judgment,  on  his  personal  estate,  by  the  delivery  of 
of  tbe  execution  to  the  sheriff,  not  after  verdict,  and  before  judg- 
ment.    Can  a  pit.  atlach,  when  he  lives  in  \ew  York,  as  he  t  Hey.  Ch.  B. 
can  in  Hassachuaetta  ? 

4  7.  When  no  tien  among  ovmert  of  a  vaul.  As  where  A  4  Pick.  4S6— 
owsed  three  founhs,  and  B  one  fourth  of  a  brig  and  cargo,  con- ^w. 
agned  to  tbe  master  for  sale,  in  a  foreign  port.  A  drew  a  bill 
of  exchange  on  him,  ordering  it  to  be  charged  to  himself.  Bill 
is  discounted,  and  the  money  received  by  A.  Master  paid  the 
bill  out  of  tbe  proceeds  of  the  brig  and  cargo.  B  assigned  hia 
interest  in  them  to  C.  Held,  A  had  po  claim  oo  B's  interest, 
other  by  way  oilien  or  setoff,  to  secure  advances  he  made  to 
B,  before  tbe  brig  sailed,  or  between  that  time  and  the  assign- 
ment, or  for  a  general  balance  of  accounts ;  and  A  was  held  to 
show,  B  agreed  the  bill  should  be  charged  to  tbe  whole  proceeds 
of  tbe  brig  and  cargo,  and  not  to  A's  part  thereof. 

%  8,  Lien  claimed  under  a  bailee  cannot  be  tupported.  As 
where  the  pit.  brought  trover,  being  tbe  owner  of  the  goods, 
a^inst  the  deft-,  who  took  them  from  the  bailee.  Held,  the 
deft  could  not  sot  up  his  lien  to  defeat  the  aciion. 

^  5  con.  Appeal  from  the  Circuit  Court  of  the  District  of 
Coluntbia.     Held,  1.  The  vendor  of  real  property,  who  hasAaT.  2. 
not  taken  any  separate  security  for  the  purciia^e  money,  has  a    Con, 
Ken  for  it  on  the  bond,  against  the  venaee  and  his  heirs ;    2.  L'^^r''  *^~ 
This  lien  is  defeated  by  an  alienation  to  a  bona  fide  purchaser,  GreeokSfc 
without  notice :  3.  So,  as  to  creditors  holding  under  a  tonail- 
fide  coDveyance  fiiHn  die  vendee. 

^  7  eon.  Joint  pnrtJuaer't  lien.  A  and  B  jointly  buy  land,  I  Rind.  428— 
and  give  their  notes  for  the  payment  of  the  purchase  money,  and  "'■ 
take  a  eonvevance  from  the  vendor.  B  becomes  insolvent,  and  A 
pays  more  than  his  moiety  of  the  purchase  money.  A  has  a  lien 
on  the  land  tcrreimhurse  him  all  he  has  paid  above  hia  moiety  of 
tbe  purchase  money,  in  preference  to  B's  creditors  claiming  under 
a  deed  of  trust  from  B,  unless  they  appear  to  be  purchasers 
tritbout  notice  :  was  ft  case  in  obaoceiy.     The  vendor  took  no 
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II.  Ck.  44.  security  but  the  said  notes,  so  had  a  )ien  oa  the  land  nhile  ia  the 
Art.  2.       hands  of  the  vendee.     Volunteers  or  purchasers  triih  notice. 
Con.        Taking  a  note  for  the  payment  of  the  purchase  monevi  doea  not 
v^r-v^-^    afiect  the  vendor's  lien ;  aod  if  part  is  paid,  the  lien  is  good  as 
to  the  vendee,  end  the  vendee  becomes  a  trustee  as  to  the  part 
not  paid.    Cases  cited,  6  Ves.  483-769-760;   15  Ves.  328; 
1  Bro.  420,  Sugden's  L.  of  V.  352  ;  4  Hen.  fa  M.    113;  thus 
stood  the  vendor,  the  creditor :    A  was  surety   for  B,   and 
stood  in  the  creditor's  place :  10  Ves.  412, 11  Ves.  22,  14  Ves. 
163;  2  Johns.  554,  4JohnB.  130;  1  Rund.  53,  4  Rand.  275; 
same  lien  as  to  a  joint  purchaser. 
Art.  3.  §  i*  con.  Poltcy  broker's  lien.    Astumpiit  for  money  had 

Con.  °t><^  received  :  facts  staled.     Nathan  Bond  was  formerly  ao  un- 

3  Hck.  424—  derwriier  in  an  insurance  office  kept  by  Joseph  Taylor.     Bond 
Wob^^'"'  ''^''™^  "  bankrupt,  and  the  pit.  was  appointed  assignee  on  his 
estate.     Taylor  kept  a  running  account  with  Bond  of  premiums, 
received,  and  losses  payed  by  him  for  Bond.    Balance  for  Tay- 
lor was  more  tiian  the  sum  sued  for ;  never  paid  nor  claimed 
under  the  commission.     The  deft,  as  agent  of  Taylor  received 
the  monies  in  question,  for  Bond's  losses  under  the   Spanish 
treaty  of  Feb.  1819,  and  Taylor's  executor  claims  the  amount 
of  the  deft.     Taylor  retained  the  policies,  8tc.,  and  deeds  of 
abandonment,  till  his  death,  and,  afterwards,  remained  with  his 
executor,  who  laid  them  before  the  commissioners  under  said 
treaty,  to  support  the  claims.    Held,  Taylor's  executor  had  such 
a  lien  for  his  said  balance  on  the  polices,  kc.,  as  to  enable  him 
to  apply  the  proceeds  to  pay  it ;  pit.  nonsuited ;  the  same  [Hin- 
ciple,  1  Mason,  192,  Gilman  r.  Brown. 
iswheu.177     ^^^  ''°^'  -^s™*  ^i'^fe"**"'*-     Ejectment  from  the  district 
180,  Sinkiii,    court  of  Missouri.     Held,  the  lien  of  a  judgment  on  the  debtor's 
&C.,  piti.  Id     lands,  created  by  statute,  and  limited  to  a  certain  time,  is  not  af- 
«rnir  «.  Scott,  fectedbyihe  pit's,  not  proceeding  on  it  during  that  time,  unless  a 
subsequent  lien  be  obtained  and  carried  into  effect :  2.  It  is  a  uni- 
versal principle  that  a  prior  lien  is  entitled  to  prior  satisfaction  out 
of  the  thing  it  binds,  unless  that  lien  he  intrinsically  defective,  or 
is  displaced  by  some  act  of  the  party  hoMing  it,  which  shall  post- 
pone him  at  law  or  in  equity ;  3.  Mere  delay  in  proceeding  to 
execution,  is  not  such  act. 

In  New  York  ;  1  Cowen,  481-501,  Dickerson  v.  Gelliland  : 
bow  long  it  condnues. 

In  Maryland,  ajudgtnent  is  a  lien  on  land  in  the  tertenant's 

hands,  though  a  purchaser  at  a  sheriff's  sale,  under  ti fieri  fadat. 

•  H»iNkMc.  \  lien  on  lands  by  judgment,  is  preserved  by  the  treaty  ofpeace 

0.140.  of  17 S3,  though  the  payment  had  been  made  in  paper  money 

under  a  Slate  statute. 
1  Muoo,  192       Generally,   there  is  a  lien  on  land  sold  for  the   purchase 
^,  Gilmia  V.  money  not  paid,  as  between  seller  and  buyer,  ao  as  to  after  pur- 


Digilzed  by  Google 


UENS.  Id9 

chasers  {rom  ihe  vendee  with  notice,  the  purchase  otoney  is  un-U.  Ch.  44. 
paid ;  but  ibere  is  do  lien  on  the  lantl  as  to  a  purchaser  bonajide,    Art.  3. 
without  such  aotice ;  but  if  any  pani^  do  an  act  showing,  clear-       Con. 
)y  the  lien  is  not  relied  on,  there  is  none  :  as  if  the  vendor  takes    y^f^^^ 
a  distinct  security  for  the  price  either  of  property  or  of  surety ; 
but  the  bare  note  or  bond  of  the  buyer,  does  not  waive  the  lien. 
A  lien  is  neither  ^'u  ad  rem  nor  j^u  in  re — is  a  mere  thing  in 

Suity  only,  and  its  existence  is  not  to  he  relied  on  until  es- 
ilisbed  in  equity  :   there  is  nocie  such  in  Massacbuseetts  or 
Maine. 

A  judgment  is  not  a  lien  on  a  mere  equity,  and  such  an  inter-  r^^^  ■' 
est  cannot  be  sold  on  execution ;  therefore,  if  A  convey  land  to  comn'i  R. 
B,  to  hold  as  trustee,  under  an   equitable  obligation  to  con-  *S6— «88. 
vey  to  C,  A  has  no  interest  on  which  a  judgment  against  him 
can  be  a  lien,  so  not  to  be  sold  on  execution. 

^  26.  No  lien  on  a  ship  for  supplies  in  a  home  port.  12 
Wheat.  61 1-643 ;  as  s.  26,  a.  3,  di.  44. 

^  8.  LiefU  of  execution*.    If  nothing  be  done  on  afierifadat  Abt.  5. 
£>r  a  year  and  a  day,  it  does  not  lose  its  lien,  but  only  its  active    Con. 
ener^.     The  lien  commences  on  the  delivery  of  the  execution  SonfliC«n>B. 
•  to  Ibe  sheriff;  and  1  M'Cord,  414  :  a  fieri  fadtu  was  lodged^       '' 
in  the  sheriff's  office  in  Cbarlestoo  l>istrict,  marked  '  lodged  to 
bind.'    This,  the  court  viewed  as  a  stay,  and  afterwards,  i  fieri 
fadat  was  delivered  to  the  ci^  sheriff,  with  an  order  '  to  levy 
and  sell,'  and  be  sold  personal  property  accordingly  of  the  deft., 
and  had  the  proceeds  in  his  hands.     Upon  a  rule,  the  court 
held,  the  execution  first  delivered  should  he  first  paid. 

%  9.  Liens  of  jttdgnents.  Two  Judgments  or  executions 
of  the  same  day,  neither  has  the  preference.  Eveiy  judgment 
biads  for  the  same  amount.  S.  Carolina  ;  1  Nott  in  M'Cord, 
405-407 ;  1  Bay.  213. 

^  10.  Lwfu  malerifU  fflro  have  for  building,  rig^ng,  repairing, 
supplying,  kc.,  ships.  Sic.  Seech.  57,  a.  5,  cb.  186,  a.  5, 
a.  11. 

^11.  The  United  States'  prior  lien.  Trespass  for  taking  and  B  Pick.  I»— 
canying  away  goods,  imported  by  one  indebted  to  the  United  "^^™°'••■ 
States  on  customhouse  bonds  due.  On  the  goods'  arrival  they 
were  attached  by  a  private  creditor,  by  a  deputy  sheriff,  and 
the  creditor  held  them,  though  afterwards  attached  end  seized  for 
said  debt  to  the  United  States.  They  having  no  lien  on  Ibem, 
though  deposited  in  their  custom-house.  The  debts  to  them 
■rose  on  goods  previously  imported.  However,  the  court  thought 
the  right  of  the  United  States  to  these  goods  so  attached,  the 
dunes  thereon,  not  being  paid  or  secured,  must  be  tried  in  a  dif- 
ferent action. 


D,=;,lz...,C00gIC 


11.  Cb.  45. 
ArU  3.  CHAPTER  LXV. 


Con. 


MARKETS  OVERT,  AND  FAfflS. 
%  3.  Though  markets  overt,  and  feirs  are  but  little  Imown  in 
the  United  States,  and  actions  relating  to  them  in  England  are 
scarcely  ever  brought  of  late  years,  yet  we  Gnd  in  the  old  uses 
on  this  subject,  some  principles  which  oRen  come  under  COD- 
sideration,  as  appears  in  this,  and  other  chapters  m  this  woit. 
We,  however,  find  one  modem  case  of  importance  in  Barn.  8c 
Cres.  363-375  ;  Prince  &  al.  v.  Lewis.  In  this  esse,  the  [rifs. 
owned  a  certain  toil  market,  called  Covenf  Gronfsn  iMtrhtt,  for 
buying  and  selling  all  kinds  of  fruits,  flowers,  vegetables,  roots, 
and  herbs.  This  market  had  been  granted  by  the  king  to  a  per- 
son, his  heirs,  and  asagils,  in  a  place  described.  The  said 
grantee,  for  his  own  profit,  had  permitted  part  of  the  space  al- 
lowed, to  be  used  for  oihxr  pnrposet  than  those  specified  in  the 
grant.  The  remaining  part  of  the  space  granted,  became  in- 
sufficient for  the  public  accommodation,  and  there  was  not  on 
ordinary  occasions,  space  widiin  the  mericet  for  carts  and  wa- 
gons resorting  there  with  vegetables.  Held,  the  lord  of  the 
market  could  not  maintain-an  action  against  a  pereon,  for  selling 
vegetables  in  the  neigh boutbood  of  the  market,  and  thereby  de- 
priving him  of  his  toll,  even  at  a  time  when  there  was  room  in 
themai^d,  whhout  showing  on  the  day  when  the  sale  took 
place,  he  gave  notice  to  the  seller  that  there  was  room  within 
the  market,  lie  grant  was  made  by  King  Charles  the  II. ;  the 
decision  in  1826.  In  diis  case  is  involved  a  general  principle, 
that  is,  if  ft  man,  by  grant,  has  a  specified  privilege  in  a  described 
place,  and  for  specified  purposes,  with  intent  he  shall  accommo- 
date the  public,  he  cannot  complain  his  privilege  is  invaded, 
unless,  1 .  He  affitrd  the  full  public  accommodation  intended  in 
the  grant ;  when  he  abridges  that  accommodation,  he  cannot 
claim  his  whole  privilege:  2.  He  cannot  complain  his  privi- 
lege or  grant  is  invaded  by  A,  unless  he  oSen  A  sufficient  ac- 
commodalion. 


CHAPTER  LXVI. 

MARRIAGE. 


Art.  1.  ^Scon.  Massachusetts   statutes,  A.  D.   1646,  May   1647, 

Con.  May  1655,  May  1670:  Col.  Si  Pro.  laws,  pp.  161,  152  j  A. 

D.  1696,  aaid  laws  242,  283,  2B5,  416,  462,  679;  laws  for- 
merly in  force  respecting  marriage,  now  obsolete  or  repealed. 

^  4  con.  This  is  still  3ie  law  of  Scotland  :  see  Dr  Haggard's 
Reports,  2  vols-,  of  the  decisions  of  the  Consistory  Court  of 
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Ijondon.  This  is  amply  proveil  to  be  ifae  law  of  Scotland  byU,  Cb.  40. 
Ibe  case  A.  D.  1811-1814,  of  Mrs  Dalrymple,  formerly  Miss  Jlrt.  12, 
Gonlon,  v.  John  William  Henry  DaJrymple,  of  a  noble  Tamily  Con. 
in  Eogland.  Being  an  officer  in  the  king's  dragoon  guards,  •-^■.^-^ 
went  with  his  regiment  to  Scotland  at  the  age  of  19.  There 
he  became  acquatated  with  Miss  Johanna  Gordon,  of  a  respect- 
able family.  Thinking  his  father  would  not  approve  of  his 
marriage  with  her,  they  secretly  made  a  mutual  written  promue 
of  mairiage ;  afterwards,  a  mutual  declaration  and  acknow- 
ledgment of  a  mariiage  ;  and  she  produced  in  court  a  renewed 
declaration  m  writing,  made  by  him  seven  weeks  after  the  first, 
accompanied  by  a  promise  to  acknowledge  her  the  moment  he 
had  it  m  his  power ;  and  an  engagement  on  her  part  that  nothing 
but  the greateit  ntceuiiy shoulacompel her  to  publish tbelr  mar- 
liase.  In  bis  letters  to  her,  he  applied  '  the  terms  of  husband 
and  wife  to  himself  and  hw.'  They  had  clandestine  nocturnal 
interviews  at  Kdinburgb  and  Braid, — the  country  seat  of  her 
father.  He  returned  to  England  1804,  and  1805  he  sailed  for 
MalU)  continued  abroad  till  1808.  His  father  died  in  1807, 
and  he  married  another  lady  in  the  most  formal  and  regular 
manner.  Miss  Gordon,  immediately  on  hearing  of  this  marriage, 
came  into  En^nd,  brought  her  pspers,  and  claimed  him  as  her 
husband  in  a  proper  court.  Sir  William  Scoit  decided  he  waa 
her  lawful  husband,  and  on  appeal  to  the  higher  court  in  the 
case,  that  of  Delegates,  Scolt  s  decision  was  confirmed,  though 
every  posuble  exertion  waa  made  in  defence  of  Mr  Dalrymple, 
he  was  ordered  to  receive  her  as  his  wife.  The  decree  was  'a 
restitution  of  conjugal  rights'  It  is  believed  we  can  have  no 
such  decree  in  the  United  States;  hut  that  there  must  be  in 
some  of  the  Stales  such  marriages,  because  every  other  marriage 
most  he  in  virtue  of  some  special  law  of  the  church  or  Slate, 
that  is,  every  marriage  must  be  by  the  contract  of  the  parties 
only,  unless  ^e  law  or  religion  of  the  land,  adds  some  prescribed 
ceremonies.  These  can  only  be  legislative  acts,  or  canons  of 
the  church :  it  is  believed,  in  some  Slates,  there  is  neither, 
as  ever  has  been  the  case  in  Scotland,  and  was  the  case  in 
England,  till  the  marriage  act.  Hence  it  has  been  well  observ-  m  Geoi^  IL 
ed,  '  it  is  perfectly  clear  that  by  the  canon  law,  which  is  the 
acknowledged  basis  of  the  marriage  law  in  all  Europe,  and  in 
most,  if  not  all  those  States  in  the  Union,  where  there  are  no 
statutes  to  control  it,  consent  atone  to  a  contract  of  marriage, 
per  i>erba  deprattnti,  is  sufficient  to  render  the  marriage  bind- 
ing, without  any  other  act.'  Such  was  the  law  of  New  York  as 
late  as  the  year  1809,  appears  in  the  case  of  Fenton  n.  Reed,  4 
Johns.  R.  53  :  see  s.  9.  What  marriage  law  was  there  in  Massa- 
chusetts before  1639  ? 

A  marriage  produced  by  abduction,  terror,  and  fraud,  is  an- 
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II.  Ch.  46.  nulled  in  chancery.     1  Hop.  Ch.  R.  478-495  ;  Ferial,  by  her 
Art.  1.     next  friend,  v.  Gojon. 

Con.  Marriage  is  a  civil  contract,  and  the  solemnization  of  it  is  to 

v^r-v-^/  give  publicity  to  the  contract ;  and  if  solemnized  before  an  acl- 
aN.  H.  Rep.  ing  magislrate,  or  minister,  though  not  duly  qualified,  the  settle- 
96^988.  mentor  the  female  is  changed  by  the  marriage.  So,  though 
'"  procured  by  one  of  the  towns  liligaling,  if  no  fraud  be  practised. 

A  contract  to  marry  another  at  the  end  of  five  years,  is  void  by 
the  statute  of  frauds,  unless  in  writing ;  and  1  Mod.  1 55 ;  verba 
depresenti,  he. 
Abt.  3.  ^1  con.  Who  is  a  settled  ordained  mnitier,  within  the  mean- 

Con,  ing  of  this  section  :  see  2  Greenl.  102-109,  Ligonia  v.  Buston. 

A  minister  ordained  over  an  unincorporated  religious  society, 
composed  of  members  belonging  to  several  towns,  is  not  such 
minister  of  the  gospel  settled  and  ordained  within  the  meaning 
of  this  section  ;  and  marriage  by  him  is  void  :  2.  A  marriage 
solemnized  by  a  minister  at  his  own  house,  and  neither  of  the 
parties  residing  in  the  town,  is  void  under  the  act,  and  this  is  not 
altered,  in  this  respect,  by  statute,  1811,  ch.  6:  3.  The  re- 
solve of  Main,  March  19,  1821,  does  not  render  valid  a  mar- 
riage solemnized  against  the  laws  then  in  force  ;  4.  It  only  con- 
firms those,  which  through  misapprehension  of  the  law,  were 
defectively  solemnized  ;  the  minister  being  not  a  stated  ordained 
minister,  though  erroneously  supposed  to  be  such ;  a  pauper 
cause.  The  court  used  the  word  slated,  and  italicised  it  instead 
of  aettkd. 
Abt.  3.  ^  2.  con.  Presumption  of  marriage  arising  from  cohabitation 
Con.  may  be  rebutted  by  after  separation ;  as  where  a  man  and  wo> 
^JohD*  R.  man  cohabited  two  years  as  man  and  wife,  and  then  lived  sepa- 
rate forty  years,  without  making  any  claim  on  each  other. 
aNoufcHc  Living  together  as  man  and  wife  appears  to  be  admitted  as 
fis*' "*""  evidence  of  marriage  generally;  further  cases  1  Har,  &t  Mc 
Hen.  152;  1  Taylor  121  ;  2  Hayw.  3;  2  Nott  &  McCord. 
1 1 4 ;  3  Marsh  379.  Demaresly  i>.  Fishly,  3  Marsh.  370,  he. 
marriage  is  a  civil  contract,  and  to  render  it  valid,  it  is  only  ne- 
cessary the  parties  be  able  and  willing  to  contract,  and  do  actu- 
ally contract  :  2.  A  marriage  de  facto,  though  not  de  jure,  is 
valid,  in  most  cases,  as  it  relates  to  personal  matters  and  causes; 
3.  Though  cohabition  is  necessary  to  render  a  marriage  valid 
ivhen  entered  into  per  verba  de  fitturo,  yet  it  is  not  so  when 
the  marriage  is  per  verla  de  presenli. 
'bt**^  ^  ^  ^^'     -^^""^f  '"  another  Stale,  how  valid.     Jlnumptit 

HcdwKj'v-      for  paupel-  expenses.     The   question  was  on  the  validi^of  a 
NMdiuni-       II  arriage  of  Coffee  and  his  wife,  the  pauper.    He  was  a  nwlatto, 
and  she  a  lehUe  woman,  inhabitantsof  Massachusetts  Bay,  when 
married,  and  before  the  year  1 770.     Her  laws  forbid  such  mar- 
■^■t^e ;  they  went  to  Rhode  Island  and  were  married  there  ac- 
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eordbg  to  the  laws  of  that  province,  which  did  not  prohibit  such  U.  Ch.  46. 
marriages,  ^rt.  3. 

Held,  a  valid  marriaKe — and,  geoerally,  s  marriage  valid  in       Con. 
the   couDiry  where   solemnised,  is   valid   in  oiher   counlries.    ^^rv^ 
Though  it  should  appear  the  parlies  nent  into  another  Slate  to 
contract  such  marriage,  with  a.  view  to  evade  the  laws  of  their 
own  country.     But  the  principle  will  not  extend  to  legalized  in- 
cestuous marriages  so  contracted. 

^  20.  ^ttumptit  for  pauper  expenses  of  two  children.   Their  i  Pick.  B.  606- 
fatber,  Bemis,  was  divorced  a  venculo,  for  his  adultery,  from  his  "^  j^"^'™*'" 
first  wife  in  this  State  :  He  married  his  second  wife,  the  mottier  spencer. 
of  said  children,  in  New  Hampshire,  where  the  marriage  was 
legal,  though  his  first  wife  was  living.     Held,  this  second  mar- 
riage was  valid  in  Massachusetts,  but  had  been  void  if  here 
solemnized,      ^uere,  if  he  was  punishable  for  polygamy. 

%  21.  A  having  been  ordained  a  minister  of  the  gospel  ac-i  Pick-iLSW, 
cording  to  the  forma  of  the  Baptist  churches,  and  being  after- ^'*" 
wards  engaged  by  two  Baptist  societies  in  the  town  where  he 
lives,  to  preach  to  them  alternately,  half  the  time  to  each,  is  a 
stated  minister  of  the  Gospel,  and  a  marriage  by  him  is  valid  ; 
90  of  a  Methodist  minister  ordained  and  afterwards  settled  in 
any  town  for  two  years,  according  to  the  usage  of  that  sect. 

^  14.  The  decision  has  been  called  in  question,  and  C.  J.  j^^^  g^ 
Parsons's  opinion  pronounced  inaccurate,  that  is  Milford  o.  ^^^  * 
Worcester. 

%  I  con.  The  court  will  not  grant  a  divorce  for  die  adultery  Ajit.  9. 
of  the  wife  procured  by  the  husband,  and  3  Greenl.  35,  there    (Jq„^ 
must  be  evidence  of  the  marriage  though  the  husband  do  not    pick,  am, 
appear;  page    136,   if  for   adultery,  there  may  be  proof  the^"*"- 
injured  party  has  forgiven  the  o^nce  by  subsequent  cohabita- 
tion ;  and  1  N.  H.  R.  198,  wife  petitions  for  a  divorce,  where 
her  husband  lias  been  absent  3  years,  and  faas  not  provided  for 
her  support,  it  must  be  proved  he  has  property  sufiicient,  be. 
This  divorce  too  is  a  nncuZo. 

^  14  con.   Held,  a  court  of  chancery  baa  power  to  g""^"*  SJ^;„^7 
alimoinr  to  a  wife  in  Virginia,  oven  without  a  conlract  for  separa-  Aiiiond. 
tion,  where  the  misconduct  of  the  husband  is  such  as  to  render  it 
unsafe  for  bis  wife  to  live  with  him,  or  he  turns  her  out  of  doors, 
without  a  support,  and  this  on  general  principles,  there  being  no 
Ecclesiastical  conn  or  statute  on  the  subject  in  the  State.     A  j  g     ^  |, 
final  decree  of  divorce  a  ntenw  ei  thoro,  is  not  made  till  the  real  iie. 
bcis  of  the  case  are  first  ascertained. 

The  laws  of  England  as  to  divorce  have  never  been  adopted  i  Hi^.  Cb.  R. 
in  N.  York.     Her  statutes  as  to  it,  are  original  regulations.  ^^""•'»  ■■ 
Chancery  in  New  York,  has  no  power  to  dissolve  a  marriage  or 
to  decree  a  divorce,  for  the  cause  of  coiporal  impotence.    See 
Art  1,  s.  4.     No  law  in  New  York  autoorizing  a  divorce  till 
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I.  Ch.  46.  March  13,  1787,  and  that  only  for  adultery,  till  April  9,  1819, 
Art.  9.     when  the  legislature  made  a  new  and  extensive  prorisioR  as  to 
Con        divorces  in  specified  cases,  not  including  divorces  for  impotency. 
,,„^^  ].  Hop.  Cb.  R.  584-686,  Paff  c.  Paff.     A  divorce  directs 

the  husband  to  allow  for  the  maintenance  of  children  till  further 
order.  A  new  bill  to  vary  allowance  cannot  be  filed  without  the 
Court's  order :  2.  Applications  to  vary  such  allowance  are  made 
by  motion  or  petition. 
5  Pick.  4n—  ^  29.  Asiumpait  on  a  promissory  note  dated  May  2,  1 825, 
489,  De»D».  made  by  the  deft,  to  thepU.  for  #600  interest,  and  $100  of  the 
principal,  (o  be  paid  yearly.  Nov.  38,  1324,  tlie  pit.  intermar- 
ried with  Ebenczer  Dean,  and  May  3,  1825,  when  they  were 
narried,  she  was  seized  in  her  own  right  of  certain  real  estate. 
This  May  3,  1825,  she  and  her  husband  conveyed  to  the  defl. 
for  a  part  of  the  consideration,  said  note  was  given,  and  the  hus- 
band agreed  she  should  retain  it  as  her  propertj',  and  receive 
the  payments  to  her  separate  use,  and  she  ever  retained  it- 
April  term,  1826,  she  was  divorced  from  htd  and  board,  &C. 
Held,  1,  a  wife  so  divorced  may  sue  or  be  sued  as  a  feme  sole 
for  property  acquired  or  debts  contracted  by  lier,  subsequently, 
to  the  divorce :  2,  The  court  has  no  authority  on  granting  a  di- 
vorce, a  men»a  et  thoro  to  secure  a  restoration  to  the  wife  of  the 
personal  property  tliat  belonged  to  her  at  the  time  of  the  mar- 
riage :  3.  Such  a  divorce  does  not  affect  the  right  of  the  husband 
to  reduce  into  possession  choses  in  action  that  belonged  to  the 
wife  prior  to  the  marriage.  Pit.  non-suited.  The  decree.  Dean 
V.  Dean,  p.  428 ;  is  void  as  the  personal  estate. 


CHAPTER  XLVU. 

MASTER  AND  SERVANT. 


Von   '  ^  ^  ^°^'    ^"^  ^°  action  lies  for  inducing  a  servant  to  leave 

4  Pick.' 426—  '"'^  master's  service  when  the  time  for  which  he  has  hired  bim- 
423.  self  shall  have  expired,  though  he  had,  previously,  no  iotentioa 

of  quitting  such  service. 

Art.  3.  ^  7,  if  ^y  general  agent  lake  up  goods  often  of  A,  and  I 

ViVbL.  R      P"^  ^°^  ^^6in,  I  am  liable,  though  such  agent  in  one  case  take 

as— 183,  Wit-  goods  of  A,  saying  they  are  for  me,  by  a  forged  order,  and 

iiaiufcai.  V.  convert  them  to  his  own  use.     As  where  one  Allen  applied 

Mitdiell.         m   (jjg  p][fg   giQ^g   jg   ^^^  ^00^^  ^oT  X^iB  Ao^i ■ ,  on  six  months' 

credit.      The  pit.  regttired  an  order  from  the  deft.,  in  writing, 

for  the  goodi,     Allen  afterwards  produced  one  and  received 

the  goods,  and  converted  them,  Sic.     The  order  was  forged. 

Pit.  brought  asiumptU  for  the  price,  and  added  the  money 

counts,  and  was  permitted  to  prove  Allen  the  general  agetit 
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of  the  deft.,  and  that  he  had  often  paid  for  goods  taken  tip  U.  Ch.  47. 
hy  Allen,  on  the   deft's.   credit,  and  for  his  use.     JudgiTient    ^rt.  3. 
tor  the  pit.     But  did  not  ihe  pit's,  requiring  the  written  order       Con. 
prove  he  did  not  recognise  and  trust  Allen   us  the  defl's.  gen-    v^rv^ 
eral  agent  on  llAt  nccasioii  ?     As  on  it  ttie  pit.  adopted  a  new 
course,  was  it  not  presumable  they  had  learnt  Allen  was  not  to 
be  trusted?  and  did   not  the  pit's,  requiring  the  order  show 
they  no  longer  considered  Allen  the  deft's.  general  agent,  and 
therefore  required  a  written  order,  a  special  auihoriiy  ?     No 
doubt  they  had  a  right  so  to  consider  the  case. 

It  is  clear  the  pits,  did  not  give  the  credit  on  the  general 
agency,  but  on  the  forged  order :  they  required  an  order,  and 
it  was  their  duly  to  see  it  was  a  forged  order,  and  to  reject  it. 

«iey  were  the  negligent  party.  It  does  not  appear  in  this 
se,  as  stated,  that  Allen  ever  was  employed  by  the  deft,  as 
ageat  between  Aim  and  the  phi.  Now  1  may  give  my  servant 
or  agent  credit  at  the  shops  of  A,  B,  C,  D,  and  E  for  various 
reasons,  and  so  far  make  him  my  agent,  hut  this  by  no  means 
authorizes  F  to  trust  him  ;  so  is  every  day's  practice,  and  ihe 
authorities  ;  and  did  the  evidence  prove  Allen  was  the  deft*9. 
agent  further  than  between  him  and  the  persons  the  deft,  had 
dealt  with  by  Allen  ?  Tlie  verdict  found  Allen  '  was  the 
authonzed  agent  of  the  deft.'  to  purchase  any  articles  ot 
merchandise  for  his  sb^p  in  Bridgewater.  This  verdict  left 
the  evidence  as  it  was  as  to  the  person  of  whom  he  teas  to 
purehaie.  Ii  did  not  find  a  general  agency  as  to  persons  to 
buy  of.  I  see  no  evidence  Allen  bad  any  agency  to  buy  of 
the  pha.  or  that  the  deft,  trusted  him  as  to  them,  though  he 
did  as  to  others.  A  may  keep  a  shop  and  B  may  bo  his 
authorized  agent  to  buy  goods  for  it  of  C,  D,  E,  F,  G,  and 
H,  and  yet  not  of  L,  M,  or  any  other  person  but  those  A  has 
in  fact  dealt  with  by  B's  agency.  It  was  clearly  essential  to 
the  ph's.  recovery  that  the  deft,  should  have 'made  Allen  his 
agent  and  trusted  him  quoad  the  pits,  themselves.  This  fact 
does  not  appear.     Posnbly  it  may  have  been  proved. 

§  10  eon.  The  mortgagee   in  possession   is  liable  to  theAsT.  6. 
master  for  his  wages,  if  the  voyage  fae  performed  for  the  ben-    Con. 
efii  of  the  mortgagee.     Otherwise,   if  the   master   contract '^°^,"■^■ 
with  the  mortgagor,  and   the  morlgagee  has  no  real  interest  in  ,,  gutlM?" 
the  voyage ;  and  a  mortage  may  be  proved  by  parol  evi- 
dence, where  the  bill  of  sale,  on  the  face  of  it,  is  absolute. 
See  the  liability  of  the  mortgagee  to  pay  for  repairs  or  not,  or 
to  pay  wages,  be.  or  not,  well  considered,  Abbott  on  Ship,  by 
Stsry,  A.  D.  1839,  pp.  18,  toe. ;  and   15  Johns.   R.  399 ; 
Md  7  Cowen  R.  697,  Thorn  v.  Hicks.     TTie  main  question 
in  these  ud  sitoilar  cases,  to  whom  is  the  credit  given  ?    And 
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II.  Ch.47.  2  Bing.  R.  179  ;  ]    Payne  &  Carr.  R.  602;  1  Wash.  Oar, 
Art.  5.     R.  226. 

Con.  ^  24.  The  masler  contracts  to  carry  goods  on   freight  and 

^^'~^^«^  is  prevented  performing  by  the  blocicade  of  the  port,  if  enttt" 
led  to  compensation,  Ills  only  remedy  is  an  action  on  (tie  cue. 
Sloughton  V.  Rappalo,  3  Serg.  Sc  R.  559. 

^  25.   The  owner  ii  not  liable,  &,c.      Where   a   ship  is  pui 

up  not  S9  a  general  ship,  but  is  employed  by  the  owner  on  bis 

own  account,  and  the  master  receives  A's  goods  on   board,  as 

a  part  of  his  privilege,  receiving  to  himself  the  freight  and 

KioK  0  Leo-    <^o'>i"''B^'<>'>-     The  owner  in  this  case  is  not  liable  for  embez- 

uox,  19  Johns,  zlemenl,  or  for  Uie  conduct  of  the  master  in  relation  to  the 

R.  235.  goods  he  so  receives. 

GibboMB.  ^  26.   Held,  1.  If  the  owner  of  a  ferry  carries,  or  allows 

Hiiijto'd  2SS--  ^  slave  to  be  carried  away  in  his  boat,  he  is  liable  to  pay  tl9 
371       '  value  of  the  slave  if  the   slave  do  not  return  :  2.  The  owner 

of  a  passage  boat,  who  has  the  management  of  it,  who  ad- 
vertises for  passage  and  receives  the  passage  money,  is  liable 
for  all  unlawful  nets  and  misdemeanors  and  negligences  of 
the  hands  on  board,  in  the  ordinary  course  of  business,  and 
especially  for  all  wrongs  and  injuries  done  to  third  persons, 
notwithstanding  any  private  order  or  covenant  between  such 
owner  and  his  hands  :  3.  Master  is  liable  if  the  slave  enter  by 
stealth  and  conceal  himself,  so  as  to  he  discovered  in  the  usual 
management  of  the  boat  :  4.  In  New  Jersey  all  black  men 
are  presumed  to  he  slaves  until  the  contrary  appears.  Many 
cases  cited,  all  English  nearly. 
Stookcr  V.  ^  27.  The  master  ordered  A  to  build  a  boat  for  a  ship  he 

Con>.li«p.       commanded,  the  owners  living  in  the  place,  and   A  charged 
the  price  to  hini  and  them;  but  when  be  gave  tlie  order  be 
did  mention  or  stale  who  were  the  owners.     Held,  he  and 
they  were  all  liable. 
1  Cowea.Hn-  .   ^  28.  Aimmpxii   for  stores  furnished    by  the   pits,  for  the 
fcM  o  WMt.  ^'"'P  Cadmus, owned  by  A  and   B,  partners,  and  C  and  D, 
lock  and  oib-    partners.     The  pits,  sold  the  stores  to  A  and   B,  ships' hus- 
«'*-  bands,  on  four   monlhs'  credit.     The   pits,  first  charged    the 

stores  to  all  the  owners  by  name.  A  few  days  after  the  sale, 
the  pits,  rendered  two  bills  to  A  and  B,  charging  them  only, 
and  about  two  months  after  the  sale  took  their  note  at  an 
extended  credit  of  eight  months,  receipting  for  the  note  as  full 
payment  for  the  stores.  A  and  B  failed.  Pits,  recovered,  C  and 
D  not  being  discharged,  being  once  liable.  They  were  not 
discharged  by  the  delivery  of  said  bills,  or  the  taking  of  said 
note,  that  not  being  satisfaction  till  actually  paid.  Duties,  &u;. 
of  ships'  husbands  examined  ;  but  had  C  and  D  been  injured 
Arts.  ■.  19  by  said  transaction  they  would  have  been  discharged.  But 
were  not  C  and  D  injured  by  the  pits',  giving  A  and  B  credit 
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til\  xhey  failed,  and  so  fixed  (he  whole  debt  on  C  and  D,  II.  Ch.  47. 

whereas  but  for  such  long  credit  they  miglit  not  have  been     Jtrt.  5. 

held   but   for  a  mniely.     Do   ship  owners  give  power  to  tiie        Con. 

ship's   husband,   ihen,  to   vary  contracts  afier  they  are  once    v^«>-v-<fc/ 

made    in  tlie  ustia]  course  of  business?     There  is  no  case 

cited  or  found  to  justify  a  ship's  husband  or  a  partner  lo  give 

such  a  note  in  such  circumstances,  and    thus  to  vary  the  ori- 

gTnal  contract  itiade  with  the  "owners,  or  contractors,  without 

their  consent.    Owners  are  sureties  for  each  otlier ;  if  one  pays 

more  than    his  part  there  is  contribution.     Such  an  extent  of 

credit  to  the  debtor  till  he  failed,  always  discharges  the  surety, 

or  if  the  principal  fail  and  two  sureties  become  liable  to  the 

creditor  aixf  he  extends  credit  to  one  in  such  manner  till  he 

fails  pending   the  extended  credit  to  bim,  the  other  surety  is 

discharged.     See  ch.  169,  and  oiher  cases.   And  was  not  the 

question,  whether  injured  or  not,  clearly  a  jury  question  ?  The 

note  postponed  the  first  payment.     See  ch.  165.  a.  3.  s.  6. 

Vol.  5. 

^  29.  Masters  end  owners  of  vessels  on  the  high  seas  are 
not  common  carriers,  so  as  to  be  liable  to  all  losses  or  injuries 
that  arise  from  any  other  cause  than  the  act  of  God,  or  the 
enemies  of  the  country  :  3.  In  an   action   against  the  master 
or  owners  for  loss  or  damage  of  goods  for  other  cause,  it  isto  *^°'" /L*'" 
be  submitted  to  the  jury,  on  the  evidence,  whether  they  used  g  co^g„  288- 
ordinary  care  and  diligence.     Asior  brought  aintmpiit  against  269,erTorfrora 
A  and   A,  for  the  value  of  certain  bear  skins,  shipped  on'^IJ*^™* 
board  the  vessel  of  A  and  A,  at  New  Orleans  for  New  York,"" 
which  were  destroyed  by  rati  on  the  voyage :  not  a  sea  peril. 


CHAPTER  XLVIU. 

MINtSTERS  AND  RELIGION. 


§  8  con.  On  (he  whole,  if  our  system  taxes  the  Jew, 
Catholic,  or  Hindoo,  to  support  the  Protestant  religion,  and 
leaves  either  to  pay  his  own  teacher  besides,  it  so  Jar  agrees 
in  principle  with  the  English  sysieni,  by  which  dissenters  and 
Catholics  pay  tithes  to  the  established  church,  and  maintain 
their  own  ministers  besides. 

^11  eon.  As  recently  as  1828  it  has  been  contended  in 
vindication  of  each  gathered  church,  that  it  is  a  body  politic; 
and  that  it  retains,  under  the  old  colony  and  province  laws,  its 
first  and  separate  vote  in  the  election  and  settlement  of  a 
minister ;  and  that  the  decision  in  Avery's  case  is  erroneous, 
wher^  it  is  held,  the  parish  has,  by  law,  the  exclunve  right  to 
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II.  Ch.  48.  elect  and  contract  with  him.  This  is  indeed  strange,  as  tbese 
Ndrv^^  old  laws  are  all  so  expressly  repealed  by  the  statutes  of 
March  4,  1800,  and  June  18,  1811.  Equally  singular  that 
any  one  almutd  urge  the  church  can  choose  a.  potior  and  the 
parish  a  minister.  It  is  conceived  that  though  the  church 
could  so  elect  under  those  old  laws,  yet  it  never  was  so  ft 
body  politic  as  to  Rue  and  be  sued,  make  a  money  contract,  or 
vote,  assess,  and  collect  a  tax,  clearly  not  after  1662,  when 
church  members  ainne  ceased  to  be  voters  and  others  became 
voters  too.  In  advocating  the  ancient  power  of  the  church, 
despotic  (ill  1663,  iite  power  of  the  town  has,  by  mistake, 
been  ascribed  to  the  church,  as  in  ihe  case  of  one  Briscoe  of 
Watertoivn,  A.  D.  1C42,  who  was  taxed  towards  the  minis- 
ter's salary,  and  complnined  and  wrote  against  tbe  tax.  Gov- 
ernor Winlhrop  and  Hubbard  speak  of  it  as  a  tax  voted  and 
assessed  by  ihe  rhunh  ;  but  it  seems  now,  on  examining  the 
Wateriown  record,  it  was  a  tax  voted  by  the  tovm.,  in  a  town 
meeting,  in  which  town  of&cers  were  chosen.  As  then  only 
church  members  were  voters  in  town  meetings,  Winthrop 
might  not  be  attentive  to  distinguish  tbe  acts  and  votes  of  the 
town  and  those  of  Ihe  church ;  and  as  he  confounded  them  to 
Briscoe's  case  it  is  probable  he  did  in  olher  cases.  I  have 
never  seen  tbe  least  evidence  that  a  church,  ni  >ucA,  ever  ex- 
ercised c\til  power  as  a  body  politic,  as  to  sue  or  be  sued  aod 
defend,  or  to  ubo  a  seal,  to  make  money  contracts,  buy  or  aell 
land,  or  vote  and  assess  taxes.  No  doubi  church  members 
atone  voted  the  (ax  in  Briscoe's  case,  because  then  they  alone 
were  voters  in  any  case.  Though  the  church,  at  a  church, 
had  power  to  act  by  vote,  it  was  only  in  church  order  and 
discipline,  but  whenever  they  acted  in  matters  of  property  and 
civil  rights,  they  acted  and  voted  as  a  town.  But  most  clear 
it  is,  that  whatever  the  cliurcfi,  as  luek,  might  do  under  those 
old  laws,  is  now  of  no  importance,  as  those  old  laws  have  all 
been  actually  repealed,  and  new  laws  enacted  on  the  subject  in 
conformity  to  the  constitution  of  1780. 
I  Grteni.  102-  §  12  con.  Who  i>  a  minitter  of  ihe  gospel.  A  person 
'*M^ci"''h  ^'scted  by  a  Methodist  society  to  be  one  of  their  local  preach- 
ers, and  ordained  as  a  deacon  of  the  Methodist  episcopal 
church,  is  titch  minister,  within  tbe  meaning  of  the  statute  of 
1811,  c.  6,  though  he  have  no  authority  to  administer  the 
sacrament  of  the  communion  :  2.  It  Is  sufficient  he  be  settled 
over  a  religious  society,  though  composed  of  members  residing 
in  different  towns :  3.  Not  necessary  it  be  legally  bound,  as 
such  society,  to  pay  him  any  fixed  salary.  Who  is  a  settled 
ordained  nunister  to  marry,  see  Marriage,  ch.  46.  a.  2. 

^  14  con.  Attumptit  on  the  following  note  of  the  deft's. 
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teslKUtr  :  '  Dedhant,  Jun^  1,  1811,  bontuv^d  aad  reoeived  ofll.  Ch.  48. 
'Willard   Gay,  esquire,  treasurer  of  the  t-hifd  parish  in  D«d<     ^.^-v-w 
faao,  sevetityfiva  dollars,  wbidl  sum  I  promise  to  repay  him,  *  ^^^^i  ^23— 
or  his  successor  ia  said  office,  according  lo  \jae  conditions  of  a  J^^^j^  ^ 
doaauea  made  to  v>d  parutt,  and  accepted  by  them,  by  atbediirdpu^ 
vote  passed  May  30li)  1811,  and  recorded  in  ibo  parish  book  Wi 'jj^'^ 
of  records,  refereoce  thereto  being  had,  with  imerest  on  the"' 
first  day  of  March,  aaauatly.'     Held,   1.  This  was  a  valid 
note :  2.  It  ia  legai  for  several  of  the  inhabilajits  of  a  parish 
by  subscription  to  create  a  fund  for  aver  {or  p&ri&h  purposes   ' 
to  be  managed  by  trustees  :  3.  The^e  was  a  good  considera- 
tion stated  in  the  note  ;  4.  That  iliis  the  deft,  could  not  con- 
Iratiict :  5.  That  the  parish  bad  a  right  of  action  in  this  form 
in  the  name  of  the  treasurer  for  the  time  being  :  6.  That  the 
trustees,  in  case  of  neglect,  onay  be  compelled  by  a  bill  in 
chaacei)'  to  appropriate  llie  fund  according  to  the  inmntioQs  of 
the  doDors. 

^  21  com-  Ltt»ds  grauUd  to  future  piovt  uiet,  remain  in  i  aneol.  an- 
the  graalors  till,  6ic. ;  as  wliere  three  propriMors  in  1760,  ^'^•^■P'^'^ 
granted  three  huodred  acres  of  land  '  for  the  sole  use  and  c.'nugr;. 
benefit  of  the  gospel  coogregalioaal  miaistry,  for  the  sole  use 
of  the  niioistry,  so  sooa  as  there  shall  be  one  ordained  and 
settled  properly  in  that  part  of  the  town  which  lays,  Sic.* 
meant  ae  a  parsonage.  Sic.  Held,  1.  The  right  to  the  poasee- 
gioD  remained  in  Uie  grantor  uoul  such  minisVy  came  into  es- 
islence :  2.  If  a  disseisin,  in  the  mean  time,  the  said  proprie- 
tors could  maintain  in  a  writ  of  entry,  counting,  generally,  on 
their  own  »«sin :  3.  But  they  could  not  resume  the  grant, 
nor  could  they  alienate  the  lands  without  such  consent  as  is 
necessary  for  the  allco^ion  of  other  church  property :  4.  In 
a  real  action  the  tenant  is  not  admitted  to  show  a  title  in  any 
person  other  than  the  demandants,  unless  he  can  derive  title 
from  such  person  to  himself,  by  legal  conveyance,  or  oparatioo 
of  law.  The  great  principle  truly  and  correctly  held,  was, 
that  the  fee  remained  in  the  proprietors,  the  grantors,  and  not 
in  a&egance,  till  there  should  be  a  parish  and  a  congregational 
ministry  U)  take.     See  Abeyance. 

^  22  con.  In  January  1816,  the  pit.  left  a  congregational  it  Hul  B. 
society  in  Lancaster  and  joined  a  Universalist  society;  o^  this"''"''^- 
act  of  June  18,  1811,  decided  be  was  not  liable  to  be  assessed 
b  a  tax  granted  by  the  parish  for  the  payment  of  a  debt  in- 
curred under  a  vote  of  it  before  he  separated  from  it.  By 
this  statute  he  could  not  be  taxed  afiiei  he  obtained  bis  certifi- 
cate prescribed  by  it. 

As  the  taw  nas,  before  the  msui  stat.  1821,  ch.  135,  every!  GrwnL  m- 
pcrsoD  resident  within  the  limita  of  a  territorial  parish,  if  otb- ]^'  '^"^ '' 
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11.  Ch.  48.erwise  qualified,  ttbr  ipso  facto  a  member  of  the  same,  imlesi 
■.,^-s/~^  he  nas  regularly  united,  as  a  member^  to  some  poU  parish  : 
2,  On  ceas.ing  to  be  a  member  of  siicli  poll  parish,  lie  iinme- 
diolely  becomes  a  member  of  llie  territorial  pnmli  witliin 
which  lie  resides,  unless  sueli  secession  be  colorable  nnd  frnud- 
ttfent.  The  law  is  siill  such  in  Miissnchiisetis  ;  Lord's  fruud- 
vlent  intention  was  in  seceding  from  a  Biptist  poll  pnrisli,  and 
rejoining  (he  territorial  pirisli,  to  dissolve  it,  and  transfiic  its 
lands  to  the  ton-n  of  Lebanon ;  this  he  declared  to  be  liie  in- 
tention of  himself  and  others.  As  his  intention  was  frauilu- 
IcMi,  his  secession  was  not  eGfectual,  hut  he  remained  a  mem-  . 
her  of  the  poll  parish. 

§  27  con.  Astumpiit  for  monry  had  and  received  against  a 
parish,  tax  being  void. 
4  Welt  set—       ^''"  ^"^  ^  member  of  the  Brattle  Street  Society  in  Boston, 
sea, Slim nr> V.  and  had  an  esiate  in  said   parish  in  Dorchester,  and  became  a 
FirM  Paiiih  In  resident  on  it,  was  assessed  in  1824,  $49,53,  goods  sold,  8ic. 
'■     and  money  paid  into  the  parish  treasury.     Held,    1.   He  Imv- 
ing  on  Stat.    1811,  ch.  6,  6led  a  cerlilicate   with  the  eity  clerk 
of  Boston,  of  membership  in  snid  society,  obtained  A;jril  22, 
1822,  from  its  committee,  and  removed  to  Dorchester,  before 
passing  the  statute,  1823,  ch.  106,  was  not  obliged  to  file  a 
certificate  under  said  statute  with  the  clerk  of  tlie  oldest  soci- 
ety in  Dorchester,  in  order  to  exempt  himself  from  laxatinn 
by  that  society  :  2.  The  tax  levied  by  it  on  bis  projierty  might 
be  recovered  back  in  this  action.     This  stat.  IB23,  ch.  106, 
was  enacted  Feb.  16,  1824. 

Trespass  against  assessor*  of  the  4lh  religious  society  in 
405,  Gage  a.  Newburypori,  for  illegal  tax  on  the  pit's,  pew,  and  on  his  poll 
Currier  &  aL  and  estate,  he  not  being  a  member,  &c.  Held,  they  were 
liable  in  trespass,  they  not  being  within  stat.  1823,  ch.  138,3. 
6,  that  provides  in  certain  cases  assesMrs  shall  be  responsible 
only  for  their  own  integrity  and  fidelity  :  2.  Where  a  person 
separates  from  one  religious  society  and  joltis  another,  filing  with 
the  clerk  of  the  society  left,  a  certificate  of  the  facts  under 
the  hand  of  the  clerk  of  the  society  he  elects  to  join,  is  conclu- 
sive evidence  of  his  having  ceased  to  be  a  member  of  the  for- 
mersociety  :  3.  A  limited  privilege  granted  by  a  special  siatuie 
to  a  few  individuals,  is  merged  in  more  enlarged  privileges 
secured  to  all  the  inhabitants  of  the  Cnmmonwealth,  by  a  sub- 
sequent general  statute,  as  that  of  Feb.  16,  1824,  (ch.  106) 
the  second  section  in  which  provides  that  '  any  persnn  may 
separate  from  one  religious  society  and  join  another,  either  of 
the  same,  or  of  a  different  denomination,  by  filing  with  the 
clerk  of  the  society  left,  a  certificate  of  the  fact,  under  the 
hand  of  ibe  clerk  of  the  society  wliich  such  person  elects  to 
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join.'  The  same  section  further  provides  that  '  any  person  j].  Cb.  48. 
wIm  may  come  to  dwell  in  any  t'lwn  hi  this  Co  mm  on  wealth,  •.^■w-^ 
sball  be  deemed  aud  taken  to  be  a  member  of  the  olilest  reli- 
gious society  in  said  (own,  unless  such  person  shall,  previotis  to 
the  first  day  of  May  following,  file  with  the  clerk  of  such  re- 
ligious society,  a  certificate  thst  he  or  she  has  joined  him  or 
herself  to,  and  is  a  member  of  some  other  religious  society 
within  the  Cttnmon wealth,  under  the  hand  of  rUe  clerk  there- 
ol.'  The  third  section  provides. that  '  it  shall  be  the  duty  of 
the  assessors  of  every  parish,  precinct,  or  religious  society  in 
lliis  Common  wealth,  in  assessing  or  levying  taxes  for  ihe  sup- 
port of  public  worship,  and  all  charges  incident  thereto,  to  as- 
sess ali  the  (iroperly  both  real  and  pi^rsorial,  (not  exempted  by 
law  from  laxaiiiin)  of  all  the  members  thereof,  wherever  the 
same  may  tie  silunled,  wiihin  this  Cnmmonwealth,'  and  his 
properly  can  be  taxed  in  no  other  religious  society.  The  act 
Febrttnry  3J,  1834,  (cli.  138)  s.  5,  makes  all  assessors  liable 
'only  for  their  own  iutcgrily  and  fidtliiy,'  'but  the  liability,  if 
any,  sliall  rest  solely  with  said  ciiy,  town,  district,  parish,  or 
religions  society.' 

^  3'2  con.  And  iliis  first  parish  succeeds  to  all  the  parochial 
rights  tlie  town  had  ;  as  where  lands  were  i^ranied  to  the  (own 
of  Winihrop,  for  the  use  of  the  minUtry.  By  a  resolve  of  iha 
legislature,  the  lands  were  sold  and  notes  taken  to  the  town, 
to  apfily  the  interest  yearly,  to  the  use  of  the  ministry;  after- 
wards a  |)ol1  parish  was  formed  in  the  town,  whence  the  resi- 
due Itocame  a  district,  and  the  first  parish.  Held,  this  residue, 
then  the  first  parish,  succeeded  to  all  the  parochial  rights  and 
duties  of  the  town,  and  reroveied  of  the  town  the  monies  and 
huerest  arising  from  the  sales  of  ihu  lands.  First  prislies  so 
formed  on  Mais.  slat.  K86,  cli.  10,  s.  5;  and  a  poll  parish  is 
sufficient-  iMinot  t>.  Curtis  St  al.  ch.  59,  a.  9,  s.  9  ;  4  Pick. 
222—227. 

Trespass  for  breaking  the  pit's,  close,  8ic.     Held,  the  dea-  S  OrtnU.  2«. 
fons  of  the  societies  of  the  Sha/ren  are  capable  of  taking  and  Jf'J^^SI^. 
ho'ding  lands  in  succession,  within  the  meaning  of  said  act  of       '   ' 
February  20,  1786,  (ch.  51),  and  Maine  act,  1821,  ch.  135  ; 
allowed  to  amend   and  declare  as  deacons  and  overseers,  &c. 
Members  made  witnesses  by  releases  as  to  damages  and  costs 
in  the  action. 

^  43.  In  Maryland,  all  religious  sects,  by  the  form  of  gov- 
ernment, being  Christians,  aro  put  on  an  equal  footing,  and 
equally  protected  in  their  religious  liberty,  and  Christianity  is 
the  established  religion  ;  and  every  endowed  minister  of  any 
cbriatian  sect,  wrongfully  disposseoscd  of  bis  pulpit,  may  have 
a  mandamiu  lo  be  restored  to  his  functions,  anil  to  the  temporal 
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n.  C».  46.  rigliM  itith  vAueh  he  is  endott^d.     4  Har.  fc  WH.  439-4H, 

^#~^>^/     Runkel  V.  Wenemilter :  see  the  fornti  of  tbe  writ  Troin  the 

General  Courts  and  all  the  psrticuUr  proceedings. 

1«  Him.  K.        ^  44.  This  was  an  acticRi  of  replevin,  hy  the  pits,  as  dea- 

*8»-6M,B^r  cons  of  the  first  church  in  Dedhem,  to  recover  sundry  bonds 

'  '*  and  othfer  secnritiea  for  the  payment  of  money,  ti^ether  with 

the  records  and  documents  of  tbe  said  church.     The  points 

decided  were,  that  replevin  ties  for  an  xtnhvMtletainer  only: 

2.  Whe^e  the  members  of  a  congregational  church  separate 

from  the  majorily  of  tbe  parish,  the  members  of  the  church 

who  remain,  though  a  mmority  of  it  constitute  the  church  in 

such  parish,  and  retain  the  righfs  and  property  belonging  to  it. 

Parker,  C.  J.  in   about  thirty  pages,  as  reported,  examined 

rety  fatly  all  the  first  principles  of  our  parish  system. 

MUmi.  R.        ^  45.  One's   being   assessed  in  the   last   parish  tsX,  the 

*'^*  amount  required  by  the  stat.  1766,  ch.  10,  is  the  only  evidence 

of  his  right  to  vole  in  a  parish  meeting. 
IT  Hin.  H.        §  4fr.  Trespass  for  taking  down  the  pit's,  pew  in  the  first 
**b1S'*  *^'  parish  ilk  Dedham ;  facU  agreed.    Tlie  pari^,  by  a  coramrttee, 
''         *"'        proceeded  regularly  to  take   down    all  the  pews ;  each  pew 
was  appraised,  Sic.     The  parish  was  ready  to  pay  the  ph.  the 
apprais^  value  of  liis  ;  tbe  court  decided,  1.  A  parish  is  the 
sole  oWner  of  the  soil  utMJer  their  meetinghouse,  and  of  the 
building  :  2.  A  pew  holder   has  an  exclusive  right  to  occupy 
his  pew ;  3.  He  may  have  trespass  or  a  writ  of  entry  against 
any  one  who  disturbs  him  in  it:  4.  The  parish  may,  when 
necessai^,  lake  down  the  house  and  rebuild  on  the  same 
ground  :  &.  May  aher  the  form  of  it  to  make  it  more  conve- 
,  nient :  6.  If  in  dung  this  the  peWs  are  destroyed,  the  parish 

must  provide  an  indemnity  for  the  pew  holders,  oo  jusi  and 
equitable  principles :  7.  It  is  a  necessary  condition  of  the 
property  in  a  pew,  that  it  shall  be  subject  to  the  regulations  of 
the  parish  for  useful  purposes.  The  atal.  of  1SI7,  ch.  189, 
seems  to  have  affirmed  these  principles.  1  Pick.  R.  102~ 
101 :  same  principles  in  substance.  Pages  91-102,  Milford 
V.  Godfrey  Si  al. :  where  an  ancient  preclUct  may  reorganiEe 
themselves,  and  lawfully  pull  down  their  ancient  meeting- 
house, though  the  town  had  possessed  it  quietly  36  years. 
There  was  some  evidence,  not  much,  the  lawn  possessed  as  (he 
agent  of  the  precincts,  and  at  limes,  tecognised  its  rights. 
iPt^.R.iW.  ^  ^^'  ^here  a  parish  has  built  a  meetiugliouse  and  sold 
the  pews,  an  execution  against  the  corporati<Ni  cannot  be  ex- 
tended on  the  pulpit,  it  goes  with  the  pews,  &c. 
!•  Him.  k.  ^  48.  Pits,  in  error,  assessors  of  ibe  first  parish  in  DrMUt, 
assessed  the  lands  of  the  d^.  in  error,  lying  in  said  ptrish,  he 
bmag  an  inhabkaat  of  Methuen ;  on  the  statute  June  16,  1611, 
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^cfa.  6.)  Held,  i1m  BsSesHnent  was  well  made,  and  that  thell.  Ch.  46. 
laoda  (H  mn-reeidents  were  within  the  act.  The  tax  was  levied  -^^^.^Mt^rN 
t|y  distress,  and  the  deft,  in  error,  original  pit.  brought  treapaaa. 
AsseaooFB  jusii6ed  aa  auch  ;  pit.  replied  ^low  be  was  a  member 
«f  a  nguiar  Baptist  Society  in  Mathuen,  a  dfffwent  teet,  and 
sbow  K  proper  certificaie  filed.  Deft,  demurred,  and  he  bed 
judgnieiA  in  the  common  pleas.  Assessors  brought  error,  and 
it  is  raid,  jadgment  affirmed;  must  mean  reversed. 

%  49.  AfauufBctming  corpmations  are  not  liable  to  be  taxed  '^  ^^  ^ 
for  their  personal  estate  or  stock,  employed  by  them  in  the  towns  **^"*™- 
where  their  manu&otories  are  estaUished,  to  the  parishes,  or  in 
other  miioner.     See  Satem  Iron  Factory  Company  v.  inbabi- 
laM  or  Danrers. 

^  50.  Under  ^tute  1811,  ch.  6,  a.  S.  a  person  may  leavei  Pick.  S.  na 
one  ftlifnaua  society  and  join  another  of  the  tama  denomination,  r*^^',  ^°'' 
aod  fihng  a  ceitiDcate  m  pm^uanceofibe  act,  is  exempted  rrom,.  Haibmook 
taxation  in  the  societ}'  he  leaves.     It  bad  previously  been  de-  h  ■!- 
cided  Ite  act  is  eooBtituttonal,  so  the  important  doubi,  previously, 
removed. 

^   51.   Trespass  de  bonis  atportatu  against   assessors  of 
Granby.     Justification  As  such  ki  18M,  goods  dmtrained,  ^*  i^.'^'tS^.'!*' 
Held,  B  perwA  ordained  as  a  congr^alionel  minister  in  Connec-  ^  q^  g^  ^J 
licut,  ^missed  'm  regular  standing,  and  installed  over  a  (own  in 
Ibis  State,  is  within  ftlaseiiohuselts  act  of  1831,  cb.  6  ;  exempt- 
it^  settled  ministers  front  taxation. 

%  sa.  Pacts  agreed ;  and  held,  land  ■  gi*en  to  a  town  f™"  tl^s  .  pi  u  r  go 
»e  of  *  Ibe  ministry,'  may,  with  the  leave  of  the  legislature,  gj^  Ham^nj 
end  consent  of  all  parties  inWrested,  be  appropriated  to  the  siip-e.'whiuiey. 
port  of  Several  minisle'rs  settled  over  distinct  pans  of  the  tame 
towto-'-suppOBed  the  donor's  purpose  is  iMserved.     The  do- 
toMi<n   was  general  to  the  use  of  the  ministry,  including  any 
christian  ministry ; — in  fact,  for  the  benefit  -of  the  christian  in- 
tnbitHnts  within  the  bounds  of  that  townsbip ;   and  the  new  ap- 
propriatioD  was  so  in  reality,  varied  in  form  only. 

Held,  a  part^  may  receive  and  hold  proper^  for  the  support 
oXtehooft;  so  is  Massachusetts  fFlatute  1789,  chl  19,  s.  S.  3 
Pick.  2K-24«,  First  Parish  in  Sutton  c.  Cole. 

^  53.  A  par^  has  a  right  to  take  down  a  meetinghouse  in 
order  to  rebuild,  without  conforming  to  the  act  of  1817,  ch.  ■  pick.  S44— 
Iif9,  which  is  intended  only  for  proprietors  o/'cburches.  **'■ 

J  54.  Id  Maine,  a  town  in  which  there  is  no  parish,  can  vote 
raise  taxes  for  religious  instruction.    3  Greenl.  86-91,  AIna 
t>.  Plumer. 

^  55.  Decided,  that  the  title  to  lands,  giv6n  to  towns  for  the 
Me  of  the  niinisuy,  is  not  regulated  in  New  Hampshire  ^y\^^^'S^' 
statute ;  and  when  a  new  town  is  ftnined  by  part  of  an  old  one,  ^^^  ^  ^  ^ 
and  such  laads  fall  within  the  new  town,  it  acquires  only  jurudtc-  Wiimo. 
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fl.  Ch.  46.  lion,  and  not  litle  to  tbem.  Abo  held,  a  person  belongs  to  the 
y,^-^^'^,  ministry,  who  has  once  been  admitted  to  preach,  according  lo 
p.  263, 1.on'  forms  of  the  sects  to  which  lie  belongs ;  and  if  he  has  been  once 
dondcrryn.  ordained  according  lo'the  same  fonns,  he  remains  s  minister 
Chester.  jjjj  disfranchised,  whether  settled  or  not  o*er  any  particular 

pp.  SOS-SIS,    parisli  or  society.     Held,  if  lands  given  lo  a  town  for  tlie  use  of 
&piiM  Soc-  V.  the  ministry,  be  afterwards  sold  by  the  town,  the  rown,   as  a 
civil  corporation,  has  the  control  over  the  funds,  and  is  not  lia- 
ble for  any  part  of  them  in  an  action  by  a  religious  society  within 
the  town. 

i§  56.  In  New  York,  Synod's  decision  final.     The  eJaua  of 
i^e TruslTwof  **■  deposed  W.,  a  minisier  of  that  church  at  C,  for  immwal 
ihe  Dutch       conduct.     He  appealed  lo  the  St/nod,  (the   highest  tribimal  of 
Relbrnieil        the  church  ;)  this  reversed  the  decision  of  the  claua.     Held, 
jXiT.'r.  12    'bis  reversal  was  final ;    and  all  the  classes  did  afterwurds,  did 
not  affect  the  case.     W.  was  restored  lo  the  ministry.     Hence 
D.,  who  subscribed  a  certain  sum  for  the  support  of  ibe  minister 
of  the  Church  at  C,  '  as  long  ns  W.  remained  the  regular  min- 
ister,' was  liable  to  pay  (lie  >  mount  of  his  siibscriplion. 

As  to  religion  in  Virginia ;  9  Wheat.  445-469,  Mason's  case. 
The  powers  of  the  vestry,  £ic.,  as  to  title  to  lands. 
S  Pirk.  469—      ^  57.  AiiumftsU  for  a  year's  salary,  ending  Sept.  24,  1826; 
479,  Thoinp-    gigo  >f 40OO  inoucy  had  and  received  :  plea  general  issue  :  pit. 
C»tlyiti'c  Con-  "^*  ordained  Sept.  24,  1800  :  lie  had  a  slated  salary,  but  raised 
EreKaiionsi       from  $350  10  $500  :  points  decided;  1.  If  the  parish  exclude 
™^*jy  '"  *••■  him  from  the  meetinghouse,  it  is  sufficient  he  preaches  in  pinvate 
houses:  2.  A  devise  uf  land  towards  ihe  support  of  public  worship, 
for  the  henefit  of  the  inhabitants  of  a  precinct ;  the  estate  to  be 
leased,  and  the  yearly  income  to  be  paid  to  the  minister.    On  his 
ordination  they  vole  him  a  fixed  salary  and  increase  it,  and  he  re- 
ceives  it  many  years,  making   no  claim  to  the  devise,  though 
exceeding  the  salary.     The  devise  was  to  ihem,   and  he  had 
no  title  to  the  income.    3.  As  lo  the  dissolution  of  the  contract, 
see  Fuller  v.  Princetown,  &c.  above  ;    parol  evidence  admitted 
to  prove  he  gave  up  said  income.    4.  After  ihey  voted  to  dis- 
miss tlie  pit.,  they  could  not  introdirce  evidence  of  his  miscon- 
duct, not  made  the  groun.d  of  charge  against  him  in  the  vote 
of  dismissal,  for  grott  immoralities,  without  a  council. 


CHAPTER  XLIX. 

OFFiCERS'  FEES,  &c. 


iHop.  Cfa.  R-  ^  9  ron.  Held,  1.  Naval,  and  other  officers  in  public  trust, 
J^*^^,^"*^' cannot  legally  make  contracts  for  their  private  advantage:  2. 
■J.  '  An  officer  of  die  navy  cannot  bargain  to  discharge  a  public 
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dvAf,  for  a  private  reward,'  as  to  receive  a  reward  for  protecting  II.  Ch.  49. 
private  property  on  the  ocean,  8tc. :  3.  Such  an  agreement  s,^-v^ 
IS  corru[H  and  void,  and  a  fraud  on  llie  United  Slates  and  other 
nations :  4.  Conlrury  to  the  twenlyserond  article  of  the  navy 
regulations  ;  5.  And,  generally,  when  liie  law  of  the  land  fixes 
a  compensation  for  public  service,  it  excludes,  necessarily,  all 
other  compensation  :  6.  No  contract  made  in  violation  of  the 
law  to  which  the  parties  nre  subject,  is  vaKd. 

^  12  con.  Hvw  a  refine  must  me  for  hiafers.    Assumpsit  for^  Greenl.  wi- 
fees.     Held,  1,  Referees  need  not  join  in  an  action  for  them  :?*^' """"" 

2.  An  action   by  one,  lies,  not   against  the  parties  ytwnf/y,   but  AbhoL  ' 
must  be  against  the  person  or  persons  making  the  demand  :    3. 

If  two  be  sued  on  a  joint  promise,  and  one  alone  appears,  the 
general  issue  is,  that  he  and  the  other  tieft.  did  not  promise,  tic. 
In  indicial  proceedings  it  belongs  to  the  pit.  to  advance  fees. 

The  sheriff  cannot  assign  fee  bills  to  his  deputy,  or  to  any  Jono  ■.  Com- 
otber  person,  so  as  to  enable  the  assienee  to  sue  in  his  o\vn''>™"'"iii>,  2    > 
name  Uu-ssa. 

^  14  con.  Decided  it  is  no  defence  in  debt  on  the  fee  bill,  mim.  r.  4ia- 
(sect.  66,)  ihnt  many  other  officers  of  the  same  coiiniy,  habiiii-*'^' 
ally  received  greater  fees  than  those  the  deft,  has  taken,  &c. 

Debt  on  statute  1795,  ch.  41,  for  penalties.     Held,  an  officerl  Pick.  R.  171 
does  not  incur  them  by  taking  fees  on  an  execution  not  served  ;  "'"• 
S.  Penalty  is   incurred  If  lie  takes  as  compensation   for  extra 
trouble,  greater  fees  for  levj^ing  execution  than  the  law  allows : 

3.  In  an  action  on  the  statute,  evideiice  of  a  usage  to  take  siicb 
extra  fees  is  inadmissible. 

A  constable  to  entitle  himself  to  his  fee  on  an  execution,  must  t  Cowen,  tfi 
levy  tlie  money,  except  » liere  lie  is  prevented  by  the  pit's,  act,  — iM. 
or  by  operation  of  law :  2.  The  same  law  that  govenu  sheriAs 
h  the  execution  of  process  from  the  higher  courts,  governs 
constables  in  the  execution  of  a  justice's  process,  except  where 
some  statute  intervenes :  3.  If  so  prevented  by  the  pit.,  he  may 
recover  his  fees  though  he  has  only  levied  and  not  sold :  4. 
Must  levy  and  sell  in  due  time :  5.  If  no  bidders  attend,  mtist 
postpone  ilie  sale,  and  notify  the  pit.  who  ought  to  attend  and 
Did  himself.  If  he  do  not,  the  constable  is  excused  in  returning  ' 
the  property  remains  fur  want  of  buyers:  6.  (Material)  so  ex- 
cused in  so  returning,  if  be  cannot  sell  'but  at  a  great  xacrijke : 
7.  Yet  after  this,  he  must  proceed  lo  sell  the  first  opportunity, 
and  if  he  do  not  sell  within  thirty  days,  he  loses  his  lien,  as 
against  other  executions.  Thirty  days  to  sell  is  by  statute. 
Cases  cited;  4  Mass.  R.  413;  1  Caines.  192;  1  Cowen, 
256  :  5  Johns.  R.  252  ;  3  Camp.  524  ;  1  Bos.  &,  P.  359  ;  13 
Johns.  349;   14  id.  223,  lu. 

%  35.  The  parents  of  a  child,  a  few  years  old,  died,  and  left  i  U'Cord.  143. 
wme  property,  but  no  executor,  nor  person  to  lake  care  of  Ifae 
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II.  Ch.  49.  child.  A  poor  woman  took  the  child  aod  supported  it  a  yeiq ; 
v^^,.,-^^  then  adminisiraiion  was  granted  on  ilie  estate.  She  recover^ 
of  the  administrator  for  her  expenses  and  troubie,  as  her  poverty 
rebutted  (be  presumption  of  a  gratuity,  snd  the  court  tbougUt 
the  [Kilicy  and  humanity  of  the  law  was  in  her  favor.  Seeing 
to  be  a  just  judgment,  though  a  uew  case.  The  deft  made  do 
express  promise,  nor  Uie  father  any,  nor  did  the  law  raise  any 
inipled  promise  by  liim  nor  by  the  administrator ;  no  previous  or 
subsequent  assent  appears  on  his  part.  It  not  being  gratuitous 
on  the  poor  woman's  part,  did  not  take  this  case  out  (^  that  oC 
Jones  and  Wilson.  In  fact,  the  poor  woman's  case  seem*  (o. 
have  been  a  righteous  one,  but  sui  generu, 

^  36.  Ao  implied  promise  anaitul  txprat  dlttent :  as  where 
the  party  attempted  to  be  chargvd,  expressly  protests  agaiost 
being  charged,  the  law  raises  qo  implied  promise,  or  where  the 
party  attempted  to  be  charged  as  a  county,  with  expenses  of 
a  road,  &«.,  and  ihe  srasions  of  the  county  expressdy  direct  the 
expenses  to  be  paid  by  the  petitioners  who  were  the  coiitmta* 
sioners  of  the  government  for  Ihe  road  from  Maine  to  Lower 
Canada.  Tlie  case  in  principle  was,  A  emplc^s  B  tu  perform 
a  service^  and  st  the  same  time,  tells  hioi  be  must  look  to  Q  for 
payment.  B  makes  no  objection,  and  performs  the  service.  C 
refuses  to  pay,  and  B  sues  A  and  is  nonsuited.  B  may  see  to  bi> 
pay  before  he  performs  the  service.  Sea  Whiting  d.  $ultiraiH 
Qh.  9,  a.  32,  8.  4. 
9  N.  H.  Rep.  ^  37.  A  penally  is  not  incucred  by  an  officer,  if  he  take  s 
^j  compensation  for  services  not  specified  in  the  fee  bill :  3.  But 

Hud.  if  excessive  fees  are  taken  in  any  case,  amta^iit  lies  to  recover 

back  the  excess. 

3  N.  H.  Rep.       ^  38.  An  election  to  an  office  is  the  essential  part  of  the  ap- 

p<»atment ;  hut  to  ^1  the  office  there  mua  be  ao  acceptance  of 

the  trust,  and  in  stxae  cases  an  («th  of  office  ukeu  :  2.  Once 

filled,  is  not  vacant  tilt  the  legal  term  of  service  is  expired,  or 

till  death,  resignation,  or  removal  of  the  incumbent :  3.  Those 

who  appoint  or  recognize  a  person  as  an  officer,  are  estopned 

Jo^DBon  e.       afterwards,  to  question  the  legality  of  the  appointment.     The 

^^t"i?  *'    *"'*  "^  ^^^  office  of  constable,  or  any  other  public  elective  office, 

dlthv.Luir   >3  contrary  to  soundpolicy,  and  anotice  executed  for  the  price 

is  void :  ]  Serg.  ii  R.  50$ ;   4  do.  39J  :  no  fee  but  in  the  fee 

bill. 


CHAPTER  L. 

ORDERS,  CHECKS,  &c. 


HigglnMB  k   vrote  a  letter  to  Thomas  and   Adriao  Cr^neri   RpUerd^ai^ 
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Skying  *  our  friends  and  connexions  Messrs  Stephen  and  11.  Cu.  50. 
Henry  Hi^nson,  contemplate,  under  certain  circumstances,  s^fs/^^/ 
making  a  considerable  purchase  of  goods  on  (he  continent, 
they  wished  to  obtain  a  letter  of  credit  from  us  to  increase  their 
means,  and  to  be  used  or  not,  as  circumstances  may  require. 
As  #fi  are  notv  indebted  to  you,  and  have  no  funds  on  the 
continent  of  Europe,  we  told  them  we  could  not  give  a  posi- 
tive letter  of  credit  for  any  sum,  but  that  we  had  no  doubt 
you  would  be  disposed  to  furnish  them  with  funds  under  our 
'^arsnly.  The  object  of  the  present  letter  is,  therefore,  to 
request  you,  if  convenient,  to  furnish  them  with  any  sum  tliey 
may  want,  as  far  as  $50,000,  say  $50,000.  They  will  reim- 
burse you  the  amount  they  receive,  together  with  interest,  as 
soon  as  arrangements  can  be  marie  to  do  it ;  and  as  our  em- 
bargo caottoi  be  contioued  much  longer,  we  apprehend  there 
will  be  no  difficulty  in  the  case ;  we  shall  hoM  ourselves  an- 
swerable to  you  for  the  amount.'  Held,  1.  This  was  not  an 
absolute  original  undertaking,  hut  a  guaranfi/ :  2.  That  it 
covered  advances  only  to  the  two  partner$,  on  partnership 
acconnt,  and  not  any  to  either  of  the  partners  leparately,  on 
his  teparate  account :  3.  The  guaranty  ceased  on  the  diMolu- 
tion  of  tbe  partnership,  and  after  notice  thereof,  no  advance 
made,  charged  tbe  guarantors :  4.  The  guaranty  authorised 
but  one  advance  of  $50,000  in  all :  5.  Aa  to  applying  pay- 
ments, the  common  principles  :  6.  When  money  is  advanced 
to  a  partnership  under  guaranty,  and  that  is  dissolved,  and  the 
debt  is  then  carried  at  their  request,  to  their  separate  accounts, 
and  the  creditor  discharges  tbe  partnership  account  in  the  usual 
form,  and  no  notice  thereof  is  ^ven  to  the  guarantor,  he  is 
discharged.:  7.  If  on  a  letter  of  guaranty  addressed  to  A, 
he  makes  advances,  A  ia  bound  to  give  notice  thereof,  in  a 
Tetisonable  time,  to  the  guarantor,  otherwise  he  will  be  dis- 
charged. 

A  guarantor  is  held,  as  is  a  surety,  to  nothing  but  what  he 
assents  to.  It  is  clear  in  this  case,  the  defts.  never  assented  to 
the  teparate  credits  or  advances,  oi  to  the  extended  credits. 

^  13  eon.  The  deft,  wrote  on  the  buck  of  a  negotiable  a  Orceol.  Mt- 
note,  thus,  '  I  guaranty  the  payment  of  the  within  note,  in  six  *fl,  CtAb.  fc 
months,  Thomas  Little,  June  3,  1817.'     Held  to  be  an  abso-  *'■  *■  "*^- 
lute  and  original  undertaking,  hence  his  duty  to  see  the  maker 
paid  it  at  the  time  due,  or  to  take  notice  of  his  neglect,  and 
pay  it  bimseif.     Sometimes  a  guaranty  is  conditional,  as  in 
Tylor  V.  Binney,  ch.  20,  a.  21,  s.  49,  vol  1. 

This  WIS  attumpiil  on  a  promissory  note  payable  to  A  or*  Rclc.  sii— 
order  on  demand,  signed  by  B,  and  endorsed  in  blank  to  C.  "j^^.  Sumner o. 
The  payee,may  sue  C,  as  original  promissor,  or  as  guarantor : 


Digilzed  by  Google 


178  ASSUMPSIT. 

IL  Ch.  50.4  Pick.  38-388,  may  sue  C  as  guarantor,  not  as'origiaal 

srf>-v-«k^     promissor. 

isWheat.siB'     Case  of  guaranty.     A  letter  written  to  one  partner  by  a 

mood  s'l^cM-  ^*^^"  engaging  to  guaranty   prooiises  of  his  sod,  construed  to 

BMQ.  extend  to  the  partnership,  it  being  proved  the   transactions  to 

which  the  letter  related,  were  with  the  partners.     A  Judgment 

against  the  principal,  is  evidence  against  the  guarantor,  that 

may  be  admitted  to  certaio  purposes.     Green  v.  New  River 

Company,  ch.  9S,  a.  9,  s.  2  ;  Higham  tr.  Ridgeway,  ch.  6t, 

a.  5,  s.  16;  17  Johns.  R.  134—326,  due  demand. 

^  16  con.  How  the  drawer's  property  in  a  check  may  con- 

iBuo.iiCret.  tinue.     The  defl.  agreed  to  lend  £200  to  A  and  B  for  a  spe- 

^'^-  cific  purpose,  and  drew  a  check  on  his  banker  for  that  sum, 

and  delivered  it  to  them  before  they  became  bankrupts.  They 

did  not  use  it,*  but  returned  it  to  him  after  tbey  committed  an 

act  of  bankruptcy.     Held,  he  retuned  the  property  of  the 

SBMn.fcCrei.checJjj  and  their  assignees  could  not  mainlaio  trover  for  it. 

The  same  principle  as  to  bills  owned  by  A  reroaioing  in  specie  ^ 

in  his  banker's  hands,  when  they  become  bankrupts. 

If  A  draw  a  check  on  his  banker,  and  it  is  altered  so  as-to 
increase  the  sum,  and  the  banker  pays  the  larger  sum,  be  can 
charge  A  only  the  sum  he  drew  for,  though  the  alteralion  be 
so  made  as  to  esckpe  notice,  in  the  common  course  of  busi- 
ness. 5  Bam.  k.  Cres.  T&0»757,  Hall  k.  al.  d.  Fuller  and 
others,  the  check  was  altered  from  £3  to  £200,  the  pits,  in 
account  paid  the  £S00,  finding  the  error,  sued,  and  recovered 
back  £197. 
HumTbai  '•^■■'flipnf  on  a  check  by  the  holders,  against  the  drawer, 
V.  JuiUh.  «  drawn  on  the  Phaenix  Bank,  payable  to  bearer,  dated  May  8, 
^wan,  484- 1818,  for -^5000,  money  counts  only;  when  drawn,  Judah 
had  in  the  bank  about  $500,  and  January  23,  1830,  his  ac- 
count was  closed  with  it.  Held,  l.A  demand  of  a  check 
must  be  made  on  the  drawee  before  the  holder  can  sue  the 
drawer:  2.  \o  particiHar  time  for  the  demand  is  6xed;  3. 
Enough  it  be  within  a  reasonable  time :  4.  As  between  the 
holder  and  drawer,  a  demand  at  any  time  before  suit  brought, 
is  sufficient,  unless  it  appears  that  the  drawee  has  failed,  or 
the  drawer  has,  otherwise,  sustained  injury  by  delay.  3  John. 
Cases,  5  ;  Id.  259,  Conroy  v.  Warren. 

^  25.  One  guarantiet  half  of  a  bill,  fyc.  when  notice  is 

iBam.fcCrM. ""'  tieeessan/.     The  pits,  sold  goods  to  Carter  &  Poot,  and 

10,  Hoibrowfc  took  their  acceptance  for  the  amount,   haif  of  which   was 

«!.«.  wukiiu.  guarantied  for  by  die  defts.     Before  the  bill  became  due,  C. 

and  P.  became  insolvent,  whereof  the  deTt.   was  informed  ; 

aud,  also,  thst  the  pits,  looked  to  him  for  the  amount  of  his 

guaranty.     Held,  not  necessary  for  the  pits,  to  present  the 
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bill  when  due,  or  to  gire  notice  to  the  deft,  of  the  non  payment  U.  Ch.  50. 
c^  it;  cited  in  point,  Smnyard  v.  Bowes,  fi  H.  and   S.  6;    ^^>-v/'^_/' 
contra,  Phillips  t>.  Astling,  3  Tannt.  306  ;  Murray  v.  King,  6 
B. and  A.  165. 

^  26.  A  chose  in  action  as  a  note,  ^c.  cannot  be  taken  in 
execution.  A  party  may  reverse  his  own  judgment  for  error, 
as  for  too  small  damages. 

^  27.  An  order,  made  payable  to  A  or  B  in  the  disjunciive,  De  Fiweat  t. 
out  of  the  proceeds  of  certain  carriages,  whenever  they  should  ^^if-^M* 
be  sold,  is  not  negotiable,  nor  can  A  or  B  alone,   endorse  it ; 
no  partnership  being  averred,  none  can  be  prestimed.  In  such 
case  the  pit.  must  state  and  show  the  original  consideration  of 
the  order  and  the  acceptance. 

§  28,  A  conditional  letter  of  credit  to  pay  the  insolvent's  MTiriind  «. 
debts  in  a  year,  if  all  bis  creditors  made  arrangements  with  him,  Smia^Cow- 
»o  as  to  free  him  for  all.     Held,  no  creditor  could  avail  him-*"'  "*"*"■ 
self  of  the  letter,  but  on  condition  be  proved  such  an  arrange- 
ment was  made. 


CHAPTER  LI. 

PARENT  AND  CHILD. 


^  13.  Minon  enlittiitg  aa  toldiert.  ^1  Mason,  7],  United  Abt.  1. 
States  0.  Bainbridge.     Held,  congress  has  constitutional  pow-    Con. 
er  to  enlist  minors  in  the  army  or  navy,  without  ilie  consent  of 
tbetr  parents. 

^  19.  ^«(umpnV  for  board  and  clothing  furnished  the  defies.  Art.  2. 
minor  son  in  the  West  Indies ;  plea  never  promised ;  and  de-    Con. 
cided,  if  a  minor  son  voluntarily  leaves  his  father's  house  to  16  Uui.  H. 
seek  his  own  fortune,  or  to  avoid  domestic  discipline  and  ^^-y^'ijf,\^ 
Btraint,  the  father  is  not  bound  to  pay  for  his  support.  Verdict 
for  the  pit.,  new  trial  granted  ;  was  admitted  the  pit's,  claim 
was  equitable;  and  it  seems  he  did  not  know  the  son's  situa- 
tion, and  knew  his  father.     The  son  was  indicted  for  a  felony 
and  fled,  and  was  in  distress  in  the  West  Indies.     This  is  an 
important  case ;  no  doubt  law,  but  hard  law  on  the  pit.,  who, 
probably,  had  no  means  of  knowing  the  facts  in  the  case.     It 
seems  after  the  decision,  the  deft,  paid  the  pit's,  demands. 


CHAPTER  LU. 

PABTNERS  AND  PART  OWNERS. 
^  2  con.  See  several  partnership  caSes  in  equity,  ch.  108)  Abt.  1. 
a.  5,  s.  23, 24,  25,  be.  on  stat.  February  10, 1818;  February    Con. 
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II.  Cb.  52.31.  1834,  (ch.  40.)     This  last  prorides  for  bills  of  discovery 

v3rt.  1.     when  property  is  secreted  or  withheld,  and  for  settling  disputes 

Con.       among  partners,  joint  tenants,  8£c.     Evidence  that  proves  one 

.^^•^i,-,^    a  partner,  Su.,  Gowan  r.  Jackson,  20  Johns.  R.  176 ;  5  Barn. 

it,  Ores.  504. 

^  5.  How  nibtcrUten  to  an  vndertaking  may  be  partnen. 

l^io.k.Ciut.  \  number  of  persons  joining  together  and  subscribing  sums  of 
money,  for  the  purpose  of  obtaining  an  act  of  parliament  to 
moke  a  railway,  are  jiartnerf  in  the  undertaking,  two  of  whoot 
were  the  pit.  and  deft.  The  pit.,  who  acted  as  their  surveyor, 
sued  the  deft,  who  acted  as  chairman  at  the  meeting,  whea 
tbe  work'  dona  (was  probably  ordered),  and  the  court  said  he 
might  have  pleaded  that  he  undertook  jointly  with  the  other 
subscribers ;  that  it  is  clear  that  one  partner  cannot  maintain 
an  action  against  his  copartners  for  work  and  labor  performed, 
or  money  expended,  on  account  of  the  partnership.  Henctf 
the  pit.  cannot  support  this  action  against  tbe  deft,  or  against 
tbe  body  of  subscribers  at  large.  See  ch.  42,  especially  a. 
1,  s.  7,  and  the  word  joinder  in  actions,  in  the  index.  Ch.  33, 
s.  33,  seems  contrary.  9  Mass.  R.  600-303,  Sproat  v.  Por- 
ter, and  others.  The  exception  does  not  appear  to  hare  beeb 
taken,  that  the  pit.,  as  a  subscriber,  was  one  of  the  promissors. 
1  Barn.  It  Cres.  407 ;  where  one  partner  alone  is  liable, 
though  he  sign  for  himself  and  his  partner. 

Abt.  3.  ^3  con.  One't  private  dfit  is  his  alone,  &c.     AitumptU 

Con,  against   the  defis.    as   endorsers  of  a  promissory   note,   dated 

«ldt.H.B  n, May  17^  1823,  purporting  to  be  made  by  Edwards  &,  Coffin, 

FrnkliL*  "' payable  to  the  defts.  in  two  months,  kc. ;  Edwards  &  Coffin 
were  partners.  Coffin  made  it  for  his  own  private  debt,  with- 
out his  partner's  assent,  this,  tbe  person  taking  tbe  note 
knew.  Held,  the  other  partner  Is  not  bound,  nor  the  endors- 
ers, without  consideration,  unless  the  holder  proves  they  knew 
tbe  circumstances.  'It  is  deemed  fraudulent  in  the  creditor 
of  one  of  the  partners  to  attempt  to  gel  security  for  his  debt,' 
in  a  contract  in  the  namo  of  tlie  firm.  See  a.  6,  s.  16;  fi.30, 
this  art.,  and  10  Johns.  R.  15't. 

a  Pick.  B.  1T>-      If,  after  It  is  dissolved,  one  partner  deal  with  A,  who  has  no 

o'lij^lri""'  "'"''=«  f*f  til*  dissolution,  this  act  of  one  applies  only  to  trans- 
actions in  the  usual  course  of  business.  One  renewing  a  note 
after  the  partnership  is  dissolved  by  the  abandoning  of  the 
other  partner,  is  not  such  a  transaction,  and  the  note  does  not 
bind  the  firm. 

iwT^  '^  **'  l^  A  and  B  purchase,  not  on  joint  account,  hut  afterwards 
mingle  their  interests,  in  order  to  sell,  they  are  partners  from 
the  time  they  so  mingle  their  interests. 
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^  &  eoH.  4  Bam.  &  Cress.  869.     One  partaer  can  pawn  U.  Ch.  53. 
tbe  goods  of  the  portnership.  ^rt.  2. 

4  Serg.  Ei  R.  356.   Though  the  members  of  a  banking  asao-    Con. 
ciation,  not  incorporated,  promise  to  pay  only,  'out  of  their  join!    v^rv^ 
funds  according  to  their  articles  of  association,'  yet  the  members, 
as  nartneis,  ara  liable  in  their  separate  estates.  H«««.  Wirt 

Where  all  the  partners  are  liable,  though  the  credit  is  given 
to  one  of  them — as  where  A  sella  goods  to  one  of  them,  in  fact 
for  the  use  of  the  firm,  and  charges  the  one  only,  not  knowing  the 
use,  or  of  the  firm's  existence,  held,  all  are  liable.     It  was  «itoyooH,ftj, 

rcial  partnership  iu  erecting  aiTd  furnishing  a  mill.     1  Esp.  v  ci^vduidfc 
29 ;  and  4  D.  b  E.  T23  Saville  v.  Robertson,  7  Johns.  31 1 ;  -i-  <  Cowm, 
1  Cowen  290  ;  Doug.  371.  28WM. 

^  11.  Two  partners,  A  fit  B.  A  ^res  a  lease,  sealed  fay 
his  seal,  and  in  words  to  bind  him  only.  This  is  not  admissible 
evidence  to  support  an  avowry  laying  tbe  demise  by  the  part- 
ners, tboiwh  the  deed  be  expressed  as  '  for  himself  and  hia  part- 
ner,' and  It  is  proved  B  knew  of  the  demise  and  was  satisfied 
with  it.     And  if  C  buy  B's  sliare,  C  is  not  bound  to  pay  am*  Tutu*  «.  Edf 

rrt  of  the  debts  prenoutly  contracted  by  the  firm  of  A  8t  B  rijlje, « Muaf. 
Munf.  418.     One  partner  owes  me  a  debt;  I  cannot  set  i(  oti 
agaiist  one  [  owe  the  partnership.     1  Wash.  77,  and  1  Hen. 
tz  M.  176  ;  5  Munf.  38S. 

In  equity  a  creditor  may  prove  his  claim  due  from  a  partner- L^"""^^ 
ship,  though  be  has  taken  tbe  noto  from  one  of  (be  partners,  in 
his  individual  name.  Against  it  a  suit  may  be  maintained  in 
equity,  if  oae  of  them  be  out  of  the  State,  though  the  remedy 
would  have  been  at  law,  if  both  had  been  resident  in  the  Slate. 
Tbe  goods  were  furnished  the  firm,  for  which  the  note  was  given  Wtuumsa. 
and  its  debt  remained.  ^^!^' 

Tbe  interest  of  each  partner  in  the  partnership  property  isaoJoluuR; 
bis  dnre  in  the  turpltu  after  the  partnership  accounts  are  set- 11- 
lied  ;  and  that  ^are  only  is  liable  to  the  separate  creditors  of 
each  partner.    4  Johns.  Cb.  R.   522.     20  Johns.  R.  611, 
was  on  appeal,  Mumford's  Cases.     19  Johns.  R.  513,  Skinner 
ff.  DaytcMi,  one  parmer  cannot,  by  deed,  bind  tbe  others,  but 
by  tbeir  express  authority.     If  without  it,  he  makes  himself  lia- 
ble peTMOnall^,  but  it  may  be  by  parol,  and  if  they,  by  their 
after  acta,  ratify  the  contract,  they  are  held  rateably  for  any 
damages  that  may  be  recovered,  at  law,  against  the  partner  orggf.  gjlih^ 
associate  who  made  the  contract.  Ch.'tL  ssi. 

Further.     A  Sc  B  own  a  ship  and  cai^o.     A  gets  possessicm  Humbrd  s. 
of  all  the  proceeds.     He  may  retain  them  till  paid  '^^^''^^dcgs^^'*!?*.., 
beydnd  his  shares  for  ouiGts,  repairs,  or  expenses  of  tbe  ship,         '    *    -  - 
lot  ikat  partiadar  voyage  or  adventure,  but  that  only,  not  for 
any  fonner  balance  arising  in  a  former  voyage  of  their's,  even 
io  tbe  same  ship,  they  not  being  general  partners ;  each  adven- 
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U.  Ch.  62.  lure  creates  a  special  partnership  by  itself,  and  terminates  with 
Art    2       each  voyage  or  adreature,  contra  the  same  case.    4  Jdins:  Ch. 

Con.       B.  522. 

^.^os^-v^         But  one  partner  may  sign  a  deed  of  compo^tion,  and  release 

a  partnership  debt.  Though  one  cannot  bind  another  by  deed  to 

17  Johu.  H.    comply  with  an  award,  yet  if  one  be  made  on  such  a  submission, 

and  be  accepts  the  sum  awarded  in  favour  of  the  firm  and  en- 

Buchutan  «     ^OTse  on  the  award,  a  receipt  in  full,  the  firm  is  barred.     This 

Currey,  i»      operates  as  a  rdetue  by  one  partner  or  as  an  award  and  satisfac- 

Jolmi.  R.  187.  tion. 

A  £c  B  are  partners.  A  signs  tlie  partnership  name  to  a  note 
as  suretiet  for  C,  not  autliorized  by  B.  He  is  not  bound,  and 
*»"/ h  ^'^'  *''®  creditor  must  prove  B.  consented.  A  makes  a  note,  and 
...  "''  '  says  /nromtie  to  pay,  iic.,  and  subscribes  the  partnership  name, 
,_  A  6c  Co. ;  the  6rm  is  held  not  A  alone.  A  note  made  by  one 
partner  in  the  name  of  the  firm,  is  intended  to  be  a  note  in  part- 
nership dealings.  And  if,  in  fact,  for  the  debt  of  the  one  partner, 
RobertKinB.  it  is  matter  of  defence  id. ;  the  note  of  four  partners  is  made  to 
Smith,  18  A,  he  t;ets  judenient  against  two  of  them  :  this  bars  an  action 
Joboa.  R.  4S9.       ■    .  •    i    °  °  ' 

*"■  agamst  the  four. 

^  33.  A  Sc  B,  joint  partners  in  a  voyage,  have  a  cargo.  A 
sells  it  to  C,  and  takes  his  notes  therefor  to  A  himself  alone.  A 
dies.  B  files  a  bill  in  chancery  ns  surviving  partner  against  A's 
executor,  chancety  will  decree  him  to  pay  to  B  his  proportion 
of  the  sales  of  the  cargo,  though  A  may  not  have  left  assets  suf- 
Gcieni  to  pay  his  private  debts  decided  in  the  court  of  chancery 
by  the  chancellor.  4  Har.  &,  McH.  167  to  199,  Ridgley  v. 
Carey,  executor.  Partnership  property  is  first  to  be  applied  to 
pay  partnership  debts,  and  private  debts  are  postponed,  id. 

^  25.  A  &£  B  are  partners  in  trade.     A  draws  an  inland  biH 

for  hi*  own  debt  on  the  firm,  and  accepted  in  its  name ;  no  ac- 

4RirfcMc    tion  lies  against  it.     Where  C  is  indebted  to  A  &^  B,  partners, 

H.  8S0-SS1.    and  after  a  dissolution  of  their  partnership,  A  is  declared  a 

bankrupt,  and  C  after  informed  by  an  unaulhorited  person,  pays 

4  H«r  k  Mc  ^^^  ^^^^  *°  ■^'  ^^^  payment  is  valid  ;  that  is,  informed  of  tbe 
H.  406,    .       dissolution  and  banltruptcy. 

5  Plot  40S,  ^  26.  Two,  A  &i  B,  once  partners,  sue.  A  agreed  the  ac- 
Loringfctlle.  tion  be  discontinued.  B  makes  affidavit  that  the  cause  of  ac- 
Bradiett.         ^q„  jg  „  debt,  due  to  the  parmershlp,  and  that  A's  agreement  is 

to  defraud  B,  by  collusion  between  A  and  tbe  deft.     The  court 

refused  a  nonsuit. 

H^i'  *^       ^  ^''  %  ®'"-  ^^^^'  '^-  ^^^'  ""^  tenant  in  common  or  part- 

«.  diadidc?'   1^^  li^s  relief  in  equity  against  the  other.     Yet,  however,  if  the 

ir.  j(Hnt  interest  is  determined  or  partnership  dissolved,  and  all  de- 

mands  settled,  and  a  balance  is  due  from  one  to  the  other.    Ai- 

»umpiU  lies  for  it,  though  there  is  no  express  promise,  and  if 

there  be  three  or  more  partners,  and  one  receives  monies,  tbe 
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piopertf  of  all,  and  they  settle  accounts  and  he  keeps  back  II,  Ch.  52. 
those  monies  privately,  any  Qther  partner  may  have  auamtmt     ^rt.  2. 
for  bis  part.     Same  principle  as  to  tenants  in  common.     See       Con. 
Wilby  V.  Pbinney,  admr.  ch.  6,  a.  2,  s.  6,  and  Bn'gham  ti.  Eve-    v^^^.^ 
letb,  39,  a.  7,  s.  17,  Vol.  2. 

^  28.  If  I  have  a  claim  against  a  mercantile  company,  I 
cannot  set  off  such  claim  against  a  debt  I  owe  to  one  of  the 
partners.  However  I  may  charge  him  in  equity,  for  so  much 
of  the  surplus  of  the  partnership  property,  as  mey  be  due  to 
him  on  the  settlement  of  the  partnership  accounts,  for  the  pur- 
pose of  which  settlement,  and  also  for  that  of  ascertaining  and 
adjusting  bis  own  claims  against  the  company,  all  the  partners 
must  be  made  defts.  in  the  bill,  and  after  tlie  firm  is  dissolved,  ^"^"j- 
one  partner  cannot  bind  the  others  by  settling  accounts.  4^^  '  "  ' 
Munf.  215. 

^  29.  A  Gt  B,  partners  in  trade.  A  gives  a  bond  or  note 
without  B*t  coiuent,  for  a  debt  not  due  from  the  firm.  B  is  not 
faotind  at  law,  nor  wUl  equity  hold  B  bound  on  the  ground  A 
gave  the  bood  or  note  for  goods,  most  of  which  came  to  the  use 
of  the  firm  ;  the  vendor  iuving  retained  no  lien  od  the  goods.      ">>""■  «8- 

^  3  con.     The  partnership  being  dissolved  by  the  death  of  Art.  4. 
one  partner,  the  survivor  assigned  over  the  property  of  the  firm,    Con. 
to  enable  him  to  take  the  benefit  of  the  insolvent  debtor's  act.  !^''?'i/i  "'^ 
The  firm  being  bsolvent^  the  assignee  sued  the  Union  Ins.  Com.  ^_      ~ 
fer  dividends  on  stock  of  the  firm,  which  dividends  accrued  af- 
tex  the  divolulian.     The  company  c^red  to  set  off  the  amount 
of  a  bill  of  exchange,  endorsed  by  the  surviving  partner  after 
said  disaoluiioo,  which  had  been  discounted  by  the  company  and 
ntumed  protested.     Held,  the  set  off  was  not  admissible.  The 
cUvidends  were  thepropertyof  the^^rm.     The  bill  was  the  debt 
of  one  partner.    The  private  debts  of  one  partner  cannot  be 
set  off  against  a  demand  of  the  firm.  s  B*.y,  im. 

The  partnership  funds  must  first  be  applied  to  pay  parlner- 
akgt  debts ;  if  a  surplus  then  to  pay  the  private  debts  of  each  j  j^^^  ^  j^ 
putoer  in  proportion  to  his  share  m  the  funds.  Cord,  ssr. 

After  dtsaolulion,  6tc.,  one  partner  cannot  renew  a  note  in  L^^^' 
bank,  in  the  partnership  nqme,  though  during  the  firm  i^  wrote 
to  the  hank  to  renew  within  a  time  named,  in  which  the  renew- 
al was,  hut  after  the  dissolution.  Held,  here  was  no  power  to 
use  the  name  of  the  firm,  and  notice  of  dissolution  published  in 
a  Gazette  taken  by  the  bank,  is  sufficient  notice  to  it,  though  the ,  ucCord  is 
deft,  had  had  dealings  with  it.  ' 

^  9  con.  Stock  on  a  farm  held  by  A  and  B  jointly,  A  dies, 
his  moiety  goes  to  bis  representatives.  4  Har.  ii  Mc  H.  261. 

^  II.  A  dormant  partner.  A  contracts  to  supply  goods  to 
B,  ^terxMrds  C  is  let  in  to  share  witii  A,  and  aids  in  the  sup- 
f\y  and  is  paid,  C  is  a  witness  for  A  against  B  :  2.  Nor  need 
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II.  Ch.  &3.C  be  joined  in  A's  action  to  recover  paymeot :  3.  If  a  con- 
•Art.  4,  tract  in  writing  be  signed  \>y  the  party  to  be  charged,  it  it 
^•^■vi^  sufficient  to  take  lbs  case  out  of  the  statute  of  frauds,  though 
it  be  not  signed  by  the  other  party  seeking  the  remedy, 
Barstow  c.  Gray,  3  Greeul.  409-417  ;  see  Morton  r.  Lamb, 
ch.  lis.  a.  4.  s.  6  ;  Phillips  t>.  FieldtDg,  ch.  11.  a.  6.  s.  3 ; 
Stargis  t.  Robbins,  cb.  9.  a.  30.  s.  34 ;  ^erton  v.  Matthews, 
ch.  II.  a.  13.  s.  5;  Towers  v.  OsbiHiie,  ch.  II.  a.  4.  s.  8; 
Jones  V.  Berkley,  cb.  101.  a.  2.  s.  18  ;  Allen  v.  BenneU,  cb. 
11.  a.  4.  s.  10;  Mawinan  «.  Gillel,  2  Taunt.  326;  Lloyd  ». 
Archbowle,  2  Taunt.  324 ;  Rawson  v.  Johnson,  ch.  118.  a.  3. 
s.  1,  2;  Waterhouse  v.  Skinner,  cb.  177.  a.  9.  s.  32; 
5  Johns.  179  ;  1  Caines,  45. 

^  13.  Sererai  partners  of  a  firm  may  have  an  action  on  a 
guaranty  given  to  one  of  ibein,  if  there  be  evidence  it  was 
given  for  the  bene6t  of  all.  4  Bam.  b  Cres.  664. 
SBkA.  &  ^  13.  How  a  partner  may  be  long  hdd.      J.  B.  Inglis  and 

CrM-iM-aoa,  James  Inglis,  surviving  partners  of  John  Inglis.  Aitumpiit 
iie^  ''  '  for  money  lent  and  usual  money  counts.  EUice  pleaded  non 
tutumptii,  and  Inglis  and  Inglis  dieir  bankruptcy.  Verdict 
for  (be  two  bankrupts ;  but  the  pit.  bad  a  verdict  against  El- 
lice  for  £13,162  bt.  ed.  He  moved  to  set  it  aside,  be. 
&cts  stated.  Facts:  tbe  pit.  was  a  mercbani,  residing  in 
Canada :  tbe  defts.  and  John  Inglis,  deceased,  carried  on 
business  as  merchants  in  partnership,  in  London,  under  the 
firm  of  Inglis,  £llice,  and  Co.  Tbe  ph.  had  had  various 
dealings  with  the  firm  prior  to  April  30,  1821,  then  Ellice  re- 
tired from  tbe  firra,  and  notice  of  the  fact  was  given  to  tbe  pit., 
a  creditor  of  tbe  firm,  and  the  rcBtaming  partners  continued 
tbe  business,  and  assumed  the  funds  and  chained  themselves 
with  the  debts  of  tbe  partnership.  The  balance  due  to  the  pit. 
was  transferred  to  bis  credit  by  the  new  firm  Inglis  &  Co.  and 
the  pit.  was  informed  of  this  transfer,  and  assented  to  it.  He 
afterwards  drew  on  tbe  new  firm  for  part  of  bis  balance,  and 
they  accepted  and  paid  bis  bills.  The  new  firm  became  insol- 
vent. Held,  Ellice  continued  liable  for  tbe  debt  due  to  the  pit. 
from  the  old  firm.  Tbe  court  observed  here  no  new  partner 
■was  added  ;  but  not  so  in  tbe  three  cases  cited  for  Ellice.  4 
Esp.  205  ;  1  East,  195 ;  5  Taunt.  4SO-5. 
Bdlouc.  4  14.   Who  are  not  partners.    Auumpnt  on  the  following 

SpenceriDd  promissory  note,  '  Lenox,  May  1,  1821,  for  value  received,  I 
Cowm^'iss-  promise  to  pay  Icliabod  S.  Spencer,  or  bearer,  one  hundred 
I6S.     '  and   fifty  dollars,  with  intierest  in  one  year  from  date,  witness 

tny  hand,  William  Bahrie.* 

The  declaration  contained  Ihree  counts.     Tbe  first  stated 
the  defts.  to  be  partners  in  law,  and  to  have  endorsed  the  note 
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fts  such  partners  :  3.  Stated  tbem  to  be  bearers  and  as  sucbQ.  Cb.  ,63. 
lo  bare  endorsed  i(,  not  saying  ihey  were  partners :  3.  Usual     ^rt.,4. 
moaey  counts.     Defts.  admitted  the  endorsement  was  in  the       Con. 
handwriting;  of  one  of  tbem,  namely,  J.  S.  Spencer,  but  de-    v^^f-v*-^^ 
nied  the  other  deft.,  J.  A.  Spencer,  was  bound  by  the  en- 
dorsement.    Pit.  offered  in  evidence  a   sealed   contract   in 
which  the  defts.,  with  C^  for  a  conveyance  from  liim  to  them 
of  B  farm,  and  ihst  they  will  pay  a  part  in  good  negotiable 
protaissory  notes  to  be  endorsed  by  them.     Held,  this  did  not 
coDstiUite  them  special  partners,  so  that  one  could  bind  both, 
"  without  the  knowledge  and  assent  of  the  other.     The  note  so 
endorsed  was  one  of  the  notes  so  given  for  the  farm.     To 
prove  J.  A.  Spencer  bound,  the  pit.  relied  on  Ely  i;.  Adams, 
19  Johns.  313.     The  note  was  to  J.  S.  Spencer  alone.     No 
evidence  J.  A.  Spencer  had   any  interest  iu  it.     Woodworth, 
J.  dissented.     He  cited  4  John.  251 ;   1  Eap.  R.  30 ;  3D. 
&  £.  757,  and  rested  on  the  ground  of  a  special  partnership ' 
in  this  afiatr. 

§  15.  Partnert  teparated,     AttampiU  for  goods  sold  and  Orun  and  to- 
deUvered.    On  dissolution  of  parloersliip,  two  partners  agreed,  "^"s'c^Jjfl 
A  and  B,  that  A  have  the  settlement  of  their  affairs,  he  con-4B»-4M. 
tiauing  the  business  and  assuming  all  debts  and  accounts  out- 
standing and   due,  with  which  the  firm  had  connexion,  until 
they  should  be  settled  ;  that  all  the  monies  contributed  by  3, 
except  what  had  been  drawn  out  by  him,  should  be  p^id  back 
by  A,  within  a  limited  time,  creates  a  separate  interest  in  A  ; 
and  Ws  subsequent  release  of  a  debt  to  o  creditor  having  no- 
tice of  the  agreement  is  void  :  2.  One  partner  cannot  release 
a  debt  due  to  the  firm,  even  during  the  partnership,  in  consid- 
eration of  a  debt  due  from  him  individually .'  3.  If  such  ap- 
pear to  be  the  fact  on  the  face  of  the  release,  it  is  void.     By 
the  above  agreement  B  assigned  his  interest  to  A-     An  as- 
signment need  not  be  in  any  particular  words. 

§  16.  Distinction  between  a  dormant  and  Anotm  partner.  *^5^ 
^snmptil.   The  pits,  sold  goods  to  Hurlburt  one  of  the  defls.  Hulburt,  s' 
in  May,  1823.     Then   nothing  was   said   as  to  his  having  a  Cowen,  SS4- 
partoer,  and  the  pits,  tooii  Hurlburt's  note   for  the  amount,  ^'^■ 
ignorant   he   had    a    partner.     H.  failed.     Fits.,  finding  he 
had   a  partner,  Stewart,  sued  both  for  said  goods  as  part- 
ners.     Held,   1.  Stewart  was  a  dormant  partner  :  2.  Where 
the    acting    partner    makes    the    contract    to   pay   for    goods 
within  the  scope  of  their  former  parthership  ;  this  being  after 
actual  disdoJution,  thougii  no  public  notice  be  given   of  the 
dissolution  ;  and  it  not  appearing  the  vendors  erer  dealt  with 
the  firm  and  never  having  heard  of  its  existence,  held,  also, 
tliat  the  dormant  one  is  not  liable :  3.  Where  a  partnership  i) 
.  vob.  IX.  .St4 
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'  II.  Ch.  52.  publicljr  and  notoriously  known,  all  the  partners  are  liable  for 
Jlrt.  4.  the  contracts  of  each,  within  the  scope  of  the  partnership,  im- 
^.^-v'^'  til  public  notice  of  the  dissolution  is  given  ;  bnt  it  is  otherwise 
of  a  dormant  partner.  Actual  dissolution  without  notice  will 
protect  him.  No  authorities  cited  for  the  pits.  For  the  dor- 
mant partner  cited  4  Esp.  R.  89-91 ;  Doug.  371,  Evans  v. 
Drummond  ;  2  Johns,  304  ;  6  id.  ^44,  In  Evans  p.  Drum- 
mond  it  was  said,  the  dormant  partner  is  held  no  longer  than 
he  actually  iharet  in  the  profitt. 

§  17,  Smith  and  five  others,  plis.  in  error,  v.  Lusher  &  al. 
defls.  5  Cowen,  698-712,  Facts  :  A,  B,  C,  D,  E,  and  F, 
six  feneral  partners,  owe  F,  one  of  them,  JIOOO.  A  makes 
to  him,  in  the  name  of  the  firm,  a  note  for  that  sum  and  to 
his  order.  F  endorses  tt  to  G  :  G  sues  the  six  partners  and 
recovers.  Two  objections:  1.  That  F  yas  debtor  and 
creditor  in  the  same  note,  so  it  was  void,  as  he  could  not  sue 
himself  as  one  of  the  debtors  ;  this  the  court  admitted  ;  but 
when  F  had  endorsed  the  note  to  G  the  case  was  altered,  for 
G  could  sue  as  pit.  F  and  the  other  five  as  defts. :  2.  B 
pleaded  the  note  was  given  without  his  knowledge  or  consent ; 
this  the  court  said  was  no  objection,  for  it  is  every  day's  prac- 
tice for  one  partner  to  give  a  note,  he.  and  bind  the  firm, 
when,  in  the  nature  of  their  business,  another  or  other  part- 
ners do  not  know  the  fact  or  consent  to  it.  All  the  transac- 
tions were  fair  and  honest  for  anything  that  appeared.  See 
Mainwaring  v.  IVewman,  ch,  175,  a,  5,  s.  10  ;  and  s.  9,  Mofiat 
ff.  Van  Millingen ;  cited  Dob  t>.  Halsey,  16  John.  36 ;  Foot 
V.  Sabin,  19  id.  157,  and  many  other  cases,  by  the  counsel: 
none  by  the  conn.  Important  partnership  case,  ch,  16.  a.  2. 
a.  16, 

^18.  Murray,  surviving  partner,  v.  Mumford,  administra- 
tor of  a  deceased  partner,  6  Cowen,  441,  443.  Detinue  for 
certain  books  of  account.  The  pit.  and  the  deceased  were 
partners  in  trade,  and  dissolved  their  partnership,  in  1806,  by 
consent.  Mumford  kept  the  books  to  settle  partnerabip  aSairs. 
He  died  possessed  of  them.  Pit.  sued  is  surviving  partner. 
Nonsuited  below,  on  the  ideir,  they,  on  the  dissolution,  became 
II  v^  5  _  tenants  in  common.  New  trial  granted  ;  and  the  court  above 
16  Id.  67.—  held,  I.  The  dissolution  does  not,  ipso  facto,  destroy  t\ie  joint 
1  Taunt  104.  tenancy  and  create  a  tenancy  in  common.  They  remain  part- 
ners for  the  purpose  of  settling  the  partnership  concerns. 
Dissolution  is  only  as  to  things  future  :  2,  When  Mumford 
died,  all  the  debts  and  other  choses  in  action,  with  the  books 
and  evidence  of  debt,  as  incidents,  survived  and  belonged  ex- 
clusively to  Murray,  whose  business  it  was  to  collect  and  pay 
debts,  in  his  own  name  alone,  subject  to  account  for  the  part- 
nership property  to  the  representative  of  Mumford  :  3.  Held, 
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ibe  pit.  in  detinue  bad  a  light  to  recover  the  partnership  n.  Ch.  63. 
booka  from  the  adrainisiraior  of  Mumrord,  of  course  from  a     jlrt.  4. 
stranger.  Con. 

§    19.  This  WHS  a  habeat  coiyua  to  the  gheriiT  of  Sufiblk,    -^^-v^^ 
to  bring  up  John  G.  Nagro,  who  had  been  arrested  on  a  bill  s  Pick.  S60- 
in  equity  between  two  partners  for  an  account  inserted  in  a*™-^""™"' 
writ  of  atlarbment.     Held,  such  partner  could  not  be  arrest- sumner. 
ed.     The  bill  was  founded  on  the  statute  1833,c.  140.     Na- 
gro discharged. 

^  20.  The  rule,  thai  a  promissory  note,  given  in  a  partner- s  Kck.  ii. 
ship,  shall,  in  the  hand  of  an  innocent  holder,  be  deemed 
prima  facie  as  issued  on  partnership  account,  is  limited  to 
cases  where  the  signature  or  other  circumstances  indicate  a 
partnership  concern  :  2.  If  conducted  in  the  nature  of  an 
iodindual,  a  note  in  common  form  signed  by  him  does  not 
prima  fuae  bind  the  partners.  The  holder  must  prove  it  so 
binds  ihem.     The  onttt  is  on  him. 

^  31.  Auumptit.     The  pit.  and  olbers  being  by  deed  co-5  Pick,  sss- 

proprielors  in  a  distillery,  with  a  right  in   each   to    sell    liis?^;*''^'- 
•v    "       1        I         1  1  1  ■      ■  1  1       I   n        L  J-     1  Smith  and 

share,  the  pit.  sold  his  sixteenth  to  the  deiis.,  they  to  discharge  Horgu. 
bim  of  all  charges  on  his  share.  Ph's.  action  was  for  iheir 
noD-performance.  The  sale  to  be  by  certificate,  in  writing  to  he 
lodged  wiih  the  clerk,  8cc.  Held,  1.  An  assignment  without 
luch  certificate  was  valid.  The  pit,  declared^  that  in  consid- 
eration of  his  assignment,  the  defts.  promised  to  pay  all  ar- 
rearages due  on  his  share ;  proof,  a  promise  to  pay  them  also, 
what  he  had  paid  to  the  company  ($100).  Held,  2.  The 
variance  was  not  material,  being  injurious  to  the  pit.  alone  : 
3.  After  the  pit.  had  so  sold  his  share  to  two,  afterwards,  at 
their  joint  request,  he  made  a  certiG,caIe  to  one  of  iliem. 
Held,  the  certificate  was  not  the  sole,  nor  the  essential  evi- 
dence of  it :  4.  Parol  evidence  was  admitted  to  prove  the 
sale  was  made  to  both.  The  defis.  contended  there  was  a 
material  variance,  and  that  there  was  no  sale  but  by  the  cer- 
tificate, and  that  to  Morgan  alone,  and  parol  evidence  was  not 
admissible  to  prove  Smith  was  a.  joint  assignee,  cited  1 1  Mass. 
R.  27  ;  17  id.  303 ;  3  D.  &  E.,  590.  Court  held  the  pit's, 
toterest  could  be  conveyed  without  deed,  it  not  appearing  in 
ibe  case  there  was  any  disposition  of  real  estate,  and  if  a  cer- 
tificate was  necessary  to  a  sale,  the  giving  of  one  to  Morgan 
only,  at  the  request  of  both,  was  a  virtual  compliance  with 
the  deed. 

%  24.  By  atrt.  42,  Commercial  Code  of  France,  an  abstract  Aht.  6. 
of  the  articles  of  partnership,  whether  collective  or  comman-    Con. 
dite,  must  be  delivered  within  fifteen  days  from  ibeir  -date, 
to  ifae  cterk  of  ibe  tribunal  of  commerce  of  the  district,  (de 
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!.  1'  arron'dissement,)  in  which  ifae  commercial  house  of  llie  patt- 
nership  is  established,  in  order  to  be  Iranscnbed  on  the  regis- 
ter and  posted  up  during  three  months  in  the  hall  of  the 
court;  and  if  the  partnership  have  several  commercial  houses, 
situated  in  different  districts,  the  said  abstract  must  be  deliv- 
ered, registered  and  posted  up  for  three  months,  at  the  tribu- 
nal of  commerce  of  each  district.  If  these  formalities  be 
not  observed  the  partnership  contract  is  void.  Art.  43  :  The 
abstract  contains  the  names,  surnames,  (jualities,  and  places  of 
residence  of  the  partners,  other  than  the  stockholders  of  asso- 
ciations or  commandaiory  partners,  the  commercial  firm  of  th6 
partnership,  tlie  designation  of  those  among  the  partners, 
authorised  to  transact,  manage,  and  sign  for  the  partnership, 
the  amount  of  capital  furnished,  or  to  be  furnished,  by  shares, 
or  in  commandite  partnership,  the  period  when  the  partner- 
ship is  to  commence  and  when  to  end.  An,  55  :  if  one  or 
more  of  the  partners  refuse  to  name  arbitrators,  &c.  they  are 
appointed  ex  officio  by  the  tribunal  of  commerce.  Art.  GO : 
if  the  arbitrators  disagree,  they  appoint  an  umpire  (un  sur-ar- 
btcre,)  if  not  previously  named  by  the  parties,  and  if  the  ar- 
bitrators cannot  agree  in  the  choice  of  an  umpire,  he  is  ap- 
pointed by  the  tribunal  of  commerce.  Art.  61  ;  the  award 
must  state  the  reasons  on  which  it  is  grounded.  It  must  be 
filed  in  the  clerk's  office  of  the  tribunal  of  commerce.  It 
has  the  force  of  a  final  judgment,  without  any  modification, 
and  is  transcribed  on  the  registers  by  force  of  an  ordinance  of 
the  president  of  the  tribunal,  who  is  required  to  render  it  ab- 
solute within  the  space  of  three  days  from  (he  time  6f  the 
delivery  into  the  clerk's  office. 

^  25.  An.  310  :  the  owner  may  dismiss  the  master.  Art. 
219  :  if  the  master  dismissed  be  part  owner  of  the  vessel  he 
may  renounce  his  part  and  demand  a  reimbm'gement  of  the 
value  of  it,  and  this  value  is  ascertained  by  appraiser^ 
agreed  upon  or  officially  appointed.  Art.  321  :  the  master, 
captain,  or  commander,  charged  with  the  management  of  a 
ship  or  other  vessel  is  responsible  for  faults,  even  slight  ones, 
in  the  exercise  of  his  functions.  An.  222  :  he  is  answerable 
for  the  merchandize  whereof  he  has  the  charge.  He  gives  a 
bill  of  lading  for  it.  Arts.  223,  224,  225,  226,  227,  minutely 
and  clearly  point  out  his  duties,  and  arts.  228,  229,  provide  if 
be  neglect  any  of  them  he  is  made  responsible  for  all  acci- 
dents which  may  happen  to  the  prejudice  of  persons  interested 
in  the  vessel  or  cargo  and  other  responsibility.  An.  230; 
he  is  exempt  from  responsibility  only  on  proof  of  stiperior 
force.  Art.  231  exempts  him  and  the  crew  from  arrests  on 
board,  dr  gbing  Oti  board,  in  order  to  sail,  as  to  all  debu  but 
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^ue  coRtnoted  for  the  voyagB  on  which  botind,  and  even  U.  Ch.  Si 
These  if  they  give'  security.    Art.  23S :  the  master  iff  the  pisce     Art.  6. 
of  residence  of  the  onner,  or  of  their  agents,  cannot,  without      Cirn. 
(heir  special  authoriiy,  have  the  vessel  repaired,  buy  sails,    v^-v-«i^ 
cordage,  or  other  things,  for  her  use,  nor  take  up,  for  that  pur- 
pose, money  on  bottomry,  nor  let  the  vessel  to  freight. 

^  36.  l^abiK^  of  certsfn  owners,  as  art.  333  Com.  Code. 
If  the  vessel  be  let  to  freight  by  consent  of  the  owners  and 
some  of  them  r^nse  to  contribute  to  the  necessary  expenses  of 
omfA,  the  master  may  summon  them,  and  after  the  expiration  of 
24  hours,  by  the  judge's  authority,  may  borrow  the  amount  of 
their  cumtingent,  lor  their  account,  on  bottomry,  on  their  part  of 
the  interest  m  the  vessel ;  art.  234  itnpowers  htm  to  borrow  in 
the  conrsb  of  the  voyage,  on  bottomry,  pledge,  be.  for  specified 
purposes,  and  in  a  guarded  manner.  Arts.  236  to  249,  point 
out  his  other  powers  and  duties,  minutely  ahd  clearly. 


CHAPTER  LUI. 


§  9  con.  MiiiW  children  htiviog  their  mother's Sfettlement,  do    *''•  ^' 
not,  hy  the  tommoH  law,  gain  n  new  settleRtent,  when  she  gains      **"' 
onfeby  inarfiagis,  though  they  remcre  wHh  her  to  the  place  of 
her  neiT^  settlem^At.     The  pauper  Was  bom  between  the  years 
1701  and  1707,  in  which  tirhe  the  commbo  latv  prevniled  here,     „      j, 
aj  to  setdeihfants.     Many  cases  cited-.  B»-«"*^ 

A  minor  idebt  emancipated  from  his  patents  may  gain  6  set-SOnenl.  a 
titnwnt  under  Maine  stali  IftBt,  ch.  ISS.  So  an  ideot  or  a"*- 
person  luMi  coMpot,  by  any  mod«  in  the  act  not  requiring  any 
act  of  Tolilion  of  hit  own.  The  pAiiper  ^aa  an  ideot  about  7 
oi  8  years  old  when  his  parents  died,  and  (he  family  was  broken 
if^  and  scattered.  When  about  9  years  old  he  was  removed 
from  Esstpoit,  wh^e  his  parents  were  setded,  to  I^ibec,  where 
be  remained  to  the  corhmencfement  of  die  action,  Aippbrted  at 
bciftrd  at  his  uncle's  expense.  Held,  he  tost  his  dentiatiee  set- 
tlement in  Eastport,  and  gained  one  in  kts  own  right  in  Luhec, 
under  statute  of  Miirch  31,  1631,  ch.  193,  s.  3,  Which  enacts 
that  *  any  person  resident  in  any  tovm  at  tfa6  datti  bfthe  passage 
oT  this  act,  who  has  net,  Within  one  year  previous  lb  that  daiej 
tdceived  supplito  from  some  town  ttS  a  pauper,  shall  be  deemed 
to  have  a  settlement  in  the  toWn  whei«  he  tb«i  dwells,  and  has 
his  home.'  See  1  Greenl.  96.  Ltke  decision  on  a  clause  in 
Mass.  Stat.  1794,  Luhec  v.  Eastpott  |  pp.  SS9-i33.  By  the 
wordt '  tfioe&  and  Aot  hi*  Aome,'  m  said  Maine  act,  the  legialtr- 
tore  nieant  some  permaiient  abbde,  at  least,  not  ^ving  toiy  in-  .j.„j^  _ 
tentitm  of  removing.  -    —  ' 
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n.  Ch.  53.  '§  n  Mn.  A  minor  daugbter  is  cot  emtatdpated  while  her 
father  has  right  to  reclaim  her,  though  he  remove  to  a  distant 
part  of  the  State  and  leave  her.  with  a  friend  to  be  treated  as  ao 
adopted  child  till  18  years  old.  Sumner  v.  Sebec,  3  Greenl. 
523-226  ;  Wscasset  t^.  Waldoborough,  3  Greenl.  388-390.  A 
non  compos  of  age  retains  his  father's  selllement,  he  residing  with 
him ;  what  are  not  supplies  under  Maine  slat.  1S21,  cb.  122.  3 
Greenl.  436-437.  A  temporary  residence  is  not  within  said 
statute.  Such  residence  is  no  domicil  or  Aome.  3  Greenl.  4 53, no- 
tice must  be  two  months  before  an  action  can  be  brought  undei^tat. 
1821,  cb.  122;  see  a.  ll,s.  17,  pages  455-457.  An  alien  can  ac- 
quire a  settlement  under  this  statute  :  nor  is  a  domieil  of  one 
changed  by  5  years  absence,  he  having  left  home  to  seek  tem- 
porary employment,  and  there  being  no  evidence  that  this  pur- 
pose had  been  altered  :  Knox  v.  Waldoborough  :  and  his  wife 
remained  in  the  town  he  let),  and  no  evidence  he  meant  to 
abandon  his  home. 

JJJ^™-^  So  where  a  minor  enlisted  into  the  marines,  and  was  dis- 

charged and  returned  to  his  father's  family,  while  a  minor  r 
Held,  he  was  not  emancipated. 

1  N.  H.  Rep.  194-198,  confirms  sect.  3,  this  article. 
^  5    con.     Same  rule  holds  if  one  becomes  non  comfoi  after 
of  age.     3  Pick.  R.  173-177,  Buckland's  case. 

'J  20.  So  in  Aew  Hamptkire.  Before  Jan.  1.  1796;  2.  A 
bastard  child,  after  7  years  old,  can  gain  a  new  settlement  in  his 
own  right,  by  a  year's  residence  in  a  different  town  :  3.  A  warn- 
ing out  was  invalid,  unless  served  and  returned  to  the  clerk's 
office  within  a  year  from  the  commencement  of  the  pauper's 
residence  :  4.  The  marriage  of  the  parents  q^er  their  child  is 

1 N.  H.  Rep.  born  does  not  legitimatize  it.     And  pp.  264 — 266,  a  legitimate 

■**-**'?°''  child  before  Jan.  1,  1796,  more  than  7  years  old,  and  whose 

V.  ot  ghBm.  fjjjjgj  ^^  dead,  could  by  a  year's  residence  in  a  town,  acquire 
a  settlement  in  bis  own  right. 

Such  defect  in  notice  may  be  waived  if  not  timely  object- 
ed to.  16  Mass.  R.  102 — 105.  Notice  sent  by  the  post  is 
not  sufficient,  110-112.  Notice  to  a  third  town  not  answered 
as  to  C,  does  not  affect  the  case  between  A  and  B.  17  Mass. 
R.  432-433  ;  1  Greenl.  90-142. 

^  21  con.  The  children  of  slaves  in  the  ppovioce,  not  be- 
ing slaves,  derived  no  settlement  from  their  parents  nor  from 
their  parents'  master,  but  were^t  reipviiictf  ;  16  Mass.  R.  74 
— 79.  See  s.  23-25  the  case  of  Perkins,  treasurer,  v.  Emei^ 
son.     Was  three  years  after  the  case  of  Littleton  v.  Tuttle. 

*  "'fSi  ^^'       ^  '^'    "^  pavper't  leitlemtnlfoUowi  the  jurudiction  ds  facto, 
'N^woode.  not  dejwe.  AfurnMtt  for  the  support  of  John  Smith's  children. 

Durhun.  Held,  the  town  of  A  exercising  jurisdiction  for  13  years  and 
more  over  territory  found  to  be  a  part  of  the  town  of  B^    A  is 
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%«b1e  for  the  support  of  persons  Aea  inbflbiting  such  territory,  U.  Cb.  53. 
when  they  hecome  paupers,  for  A  is  estopped  to  deny  the  juris-    Abt.  1. 
diction  it  exercised,  and  whereof  it  had  the  benefits,  and  so        Con. 
must  bear  the  burdens.  '^fv*-' 

^  3l.     Paying  taxes.     Settlement  is  not  gained  by  paying  s  N.  H.  Rep. 
taxes  on  lands  mortgaged,  unless  the  eijuiiy  of  redemption  be  J^Ji^*7gut. 
worth  $150.     A  seUlement  acquired  in  New  Hampshire  is  not  (gn. 
lost  by  removing  into  another  State.     If  a  surveyor  of  highways  P^  ^"■ 
remoTC  from  his  town  before  his  year  in  office  is  expired,  he 
does  not  thereby,  ^ain  a  settlement  in  it.     No  recovery  for«o, 
relief  fiiTuished  more  than  90  days  before  notice.     A  warrant  406. 
of  removal  need   not  be  sealed,  and  may  be  signed  by  the 
town  clerk  or  selectmen.     Notice  defective  as  to  one  of  several  sso. 
persons,  all  in  one  list,  is  defective  as  to  all,  because  the  sums 
expended  for  the  others  do  not  appear. 

^  32.     Overseers  of  the  poor  are  a  quasi  corporation,  and  S  Coweo  SOfr- 
■   their  successors  may  sue  for  a  debt  or  duty  due  to  their  prede-  '^'■ 
cessors  in  their  official's  capacity^    So  as  to  n  debt  or  duty,  their 
contract.    18John.407-418;  Pittstownr.  PlattAurgh  ;  !  Cow- 
en,  670 ;  I  Cowen  260,  Todd  v.  Birdsall  ;  King  f.  Butler,  15 
John.  281  ;  Olney  p.  Wickes,  18  John.  125. 

^  33.    Mother's    binding  out  a   child,  living  the  father,  is 
valid,  if  he  do  not  object ;  and  the  Child  serving  two  years  un- 
der the  indenture,    gains  a  setdement.       It  seems  the  father  ^  co^„  .» 
was  not  a  husband.  S29. 

§  34.     Trespass.     Defts.  justified  as  overseers  of  the  poor 
that  th^y  seized  the  pit's,  property,  under  a  warrant  of  two  jus-j(y*'^(?,"(_ 
tices  issued  on  the  ground  the  pit.  had  left  his  wife  and  children  loo,  6  Coireii, 
a  charge  to  the  town.     Held,  the  defts.  must  state,  affirmatively  ^*r~?^ 
and  expressly,  the  pit.  had  left  his  wife  and  children,  a  charge  2m^   '    '    ' 
to  (he  town  as  essential  to  give  the  justices  jurisdiction  :  not 
being  so  stated,  judgment  for   the   pit.  ;  2.   One   may   and 
must  slate  enough  to  shew  an  inferior  court  has  jurisdicdon, 
in  order  to  avail  himself  of  its  proceedings ;  this  being  done, 
Ibe  parly  may  say  ntch  proceedings  were  had.     In  this  case 
it  was  admitted   on  the  record   the   pit.  had  not  so  left  his 
wife,   &c. 

§  35.  The  settlement  of  the  child  follows  that  of  the  father, «  Cowbd  4S3- 
'  if  he  has  one,  if  not,  that  of  the  mother,  if  she  has  one,  if  not,  the  ***■ 
child's  settlement  is  where  born  ;  but  it  is  only  so  when  the  set- 
dement  of  the  parents  is  not  ascertained. 

^   15    con,     Domicil.     One  may  be  considered  as  dwelling,  Aet.  2. 
and  having  his  home  in  a  certain  town,  though  he  has  no  parti-     Con. 
cular  house  there,  as  the  place  of  his  fixed  abode.     2  Greenl. 
411—415. 

ChUdren   under  age,   they  having  the   settlement  of  their  i  Pick.  B.  189 
mother,  acqtiire  the  new  setuement  Hie  gains  by  another  mar-'""*- 
riage. 
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II.  Cp.  63.     ^  31  ena.    3.    Uli^giiiq^te  chUdren  acqviEe  afttleiaeDt  bj- 
Art.  $.      being  bom  in  A  where  tbear  niotber  lives  at  the  time  of  the 

Ctm.  birth.  1  Pick.  R.  144-1.47. 
^_^n,^.„^  4.  It  is  sufficient  if  the  freehold  of  $10  ,a  yearbe  owned  by 
the  pauper  bb  cetftU  que  trmt.  3  Pick.  S»-32.  But  3  Pick. 
R.  19&-ir-19d,  Western  v.  Lieicester,  Uiere  must  be  an  ^ac- 
tual  aoaual  income  each  of  the  three  years,  of  the  ralue  of 
of  |10.  And  1  Pick.  154. 
SPick.  4«.         If  the  estate  be  doner,  the  three  years  ccnnmenqe  fvitb  ibe 

assignment  by  the  commissioners. 
\^i^  6.     To  gain  a  Eettiement  on  the   clause,  one  must  AveW 

in  a  town  the  whole  year  in  which  he  serves  as  a  town  offi- 
cer :  2.  Town  officers  must  he  inhabitants  of  the  town  in 
which  they  are  chosen,  and  when  they  cease  to  be  inbabitsats 
they  cease  to  be  officers:  3.  The  word  removal  means  a  re- 
moval from  the  town.     Stat.  ,1785,  c.  75. 

But  a  minister  ordained  over  an  unincoiporated  religious 

Society,  composed  of  members  belonging  to  difierent  towns, 

is  not  a  -ataitd  _  Minister  qf  the    Goapd  witbin  the  meaning 

of  Stat.  17B6,  c)i.  3,  June  22,   1786,  the  marriage  a(;t.     Li- 

gonia  V.  Buxton,  2.  foeenl.  1(^-109.     A  marriage  solemnized 

by  saqb  minister. is  not  legal,  and  the  female  does  not  gain  her 

aGreenl  IS-  ^P°^d  husband's  settlement,  and  if  the,  marriage  be  coiifirm- 

ss,  Bruoiwick  ed  by  a  revive;  of  the  legislature,  (JVtarch  19,  1S21,)  it  only 

V.  utdifieM.    respects  her  pauper  support  t^er  the  confirroatiaD  :  but  does 

not  if  the  assessors  for  gopd  reasons  do  not  tax  him,  though 

he  hasiasable  proper^.     2  Pick.  B..535,  Reading  «.  Tewkes- 

,bury. 

As  to  ciUzans  of.  other  States,  see  3  Pick.  28. 

^  25.  Statute  1821,  ch.  94,  provides  thtit  if  the-dell.  town, 

shall,  within  thirty  days  afier  notice,  remove  the  patter  from  the 

pit.  town,  It  shall  be  charged  only  at  the  rate  of  one  dollar  per 

week.     This  removal  is  a  coadiUon  precedent  and  must  be  per- 

4ndi.w—    formed  stEJctly :  opt  enoi^gh  to  prejiare  mronove,  ka.     And 

Wiibrah^      when  this,acl  does  not  apply,  the  case  is  qa  statute  1793,  ch. 

,  89,  above. 

.   4^      3  §  7  con.  B,  aneuiown^is  formed  partly  from  the  town  of  C, 

^  "    ■       B  by  its  act  of  incorponiion,  is  entitled  lo  a  jiroportitm  of  the 

property,  rights,  and  credits  of  C.     Held,,B  is  not  entitled -to 

any  part  of  a  fund  arising  from  the  sale  of  land,  originally  appip- 

16  H«M.  R.    priated  to  the  use  of  the  minutry  in  C.     It  cannot  be  con- 

Ift-:I8,.IIH-    sidered  as  town's  property,  but  as  partaking  of  the  character  of 

nS^  'L         ^^  load,  from  the  sale  of  which  it  grew.    It  is  a  permanent  ;ntn- 

itterial  fund. 

Atmmptit  by  the  town  of  Norton  against  the  town  ofiManafield, 
for  monies  expended  by  ^e  pits.,  to  support  one  L.  Paine. 
Till  April,  1770,  AtaijsG^  was  the  north  parish  in  flottfui. 
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P«uie  derivod  hta  Bettfeomrt  under  bia  great  grandfiither,  wlucb  II.  Cb.  S3, 

ma  in  Nratao.     Tb»  priaciple  decided  «nu,  tfaat  aa  sgraement    jirt.  3, 

ttrnJe  by  tb«  two  towns,  not  included  in  the  act  of  inoorporetioa       Cm. 

of  Mansfiokl,  was  not  binding,  ai  it  was  not  in  their  power  to 

TolB,  to  cbai^  '  the  respe^re  inbabhants,  beyond  tba  legisbn 

live  provisioD.'     Clearly  the  law  only  can  fix  a  pauper  aattle- 

nnnt  md  not  a  tawo  vote-;    16  Mass.  R.  46-53,  Pforton  t>. 

Mansfield  :  anotber  case  of  a  new  town,  16  Mass.  R.  113-116. 

It  may  be  observed  tfaat  tbe  many  pauper  setdenwuls  in  the 

State,  growing  out  of  tptdal  acts  ot  the  le|^slature,  arectjog  new 

towns  out  of  oldones,  depend,  iDvarisbly,  <mi  some  ^>ecial  pro- 

nwMs  in  sucb  acta ;  beoce,  they  afibrd  no  general  rules  or 

principles  in  pauper  oaias,  except  in  a  very  few  cases.    Abo  see 

17  mm.  R.  3S8-fOO. 

%  13  com.  Tbe  ovwseers,  be.,  of  one  town,  send  a  letter  to 
dtcMe  of  another,  in  a  pauper  case :  this  is  received  and  answer- 
ed ;  a  mistake  m  it  is  corrected  in  a  second  letter  received,  but 
B0(  answered :  dte  second  refers  to  the  first  letter ;  but  tbe 
aeetMid  alone  is  defective.  Held,  both  m^  be  taken  tt^etfaer, 
and  constitute  sufficient  notice  from  tbe  time  the  second  is  re-, 
ceivad.  One  named  Saily ;  nodce  SanA  or  StUlyia  sufficient. 
In  tbe  firet  letter  the  pau^  was  named  MsraReed,  in  tbs 
second,  Sarah  iw  SaUyR&ed.  The  notice  maybe  good  though 
not  all  at  one  time.  1  Pick.  470-474,  Shelbume  v.  Rochester ; 
and  6  Greeol.  79 ;  case  of  notioe. 

i>^ecttM  oodee  waived  by  answers,  and  no  objection  to  tbe  s  Oreral.  i,  s. 
Dotica.  iM.ssi.- 

A  wife  lives  separate  firom  h«  husband,  and  receives  supplies  f^*^^-  ^"^ 
as  a  pauper,  without  bis  knowledge,  they  are  not  supplies  to 
him  within  sUtute  1831,  cb.  133. 

^  Id  COM.  Does  an  alien,  gain  a  setdement ;  clearly  not,  noc  i  oi««ai.  iss^ 
can  his  wife  under  him,  nor  can  she  gsin  any  settlement,  but  im,  JafianDn 
under  ber  husband  during  her  coverture.  •■  l*"***"- 

435  con.  A  person  residing  ten  years  in  a  town,  and  paying  ^^  j^,^  j^^ 
way  taxics  five  years,  gains  a  settlement  in  iL  aso— irr. 

^  37  con.  A  person  was  warned,  he.,  and  then  bad  a  otnld 
born :  this  obild  gained  a  settlement  in  the  town  where  bom,  le  Mw.  B. 
by  ayear's  rendeooe  after  of  age,  and  not  warned  to  depart.      ***—«*. 

What  is  BufficieM  wamiog,  ^.,  not  a  record  of  tUe  sesaims,  >  Pick.  S.  4M 
A  mere  ministerial  act.  — *W- 

^  28  COR.  Nor  an  alien ;  2  Greenl.  194-198 ;  as  the  wife  of 
an  a&n  having  asetdementin  a  town  in  Maine,  she  and  her^^^^ 
cUldren  are  to  be  supfmrted  in  that  town.  Hoiiii. 

^  35  con.  A  slave  of  the  administrator's  intestate  escaped  from  s  P]tk.  ii-io, 
Vi^inin  into  tins  State  befiwe  the  owner  died.    Held,  by  United  ^^JJ^- 
Slates'  laws,  2  Cong.  3  Ses.  c.  7,  this  slave  migbt  be  tal&en  witfa-  Griflltti,'''i'l- 
out  a  warrant  by  m  administrator's  agent  though  he  had  taken  mf*.  tgant 

VOL.  IX.  35 
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IL  Ch.  53.  administration  only  in  Vir^Dia,  tbe  service  belonging  to  hiin: 
Art.  3.     that  the  act  of  congress,  is  ccmstitutimal ;  nor  was  a  deed  under 
Con.       seal  necessary  in  the  appointment  of  the  agent.     Was  an  in- 
^^r'^,■^    dicunent  for  assault  and  batter;,  &«. ;  the  administrator's  autho- 
rity  to  seize,  was  his  right  to  the  service,  and  the  Federal  Con- 
stilution  and  act  of  congress. 
•JTmbw  s"       ^  ^®-  •4"w/»»»'  for  monies  expended   for  the  siroport  of 
I«m',tairnof,v.  Hannah  Allen,  s  pauper.     She  had  her  settlement  in  Wendall, 
WmhUJI,  lowD  Hnd  that  town  made  provision  for  her  support.     She  went  ioto 
N.  Salem,  an  adjoining  town.     This  town  incurred  the  expen- 
ses sued  for.     It  knew  of  the  provision  in  Wendall,  as  did  the 
pauper  and  the  person  with  whom  she  resided.     She  was  well 
able  to  walk  to  Wendall.     Judgment  for  the  defts. 
S  Pick-  K-  8M.      ^  40.  Held,  if  a  British  soldier  deserted  from  the  British  army, 
or  was  taken  prisoner,  but  not  confined  in  the  war  of  the  revolution 
( 1 777)  and  voluntarily  has  lived  here  since,  he  is  a  citisen,  and  may 
have  a  settlement,  tiLc.    Both  were  bom  in  Great  Britain.    The 
opinion,  in  these  two  cases,  seems  to  be  grounded  on  Massa- 
cnusett's  treason  act  of  1777,  which  enacts,  'that  all  persons 
abiding  within  the  States,  and  deriving  protection  from  the  laws 
of  the  same,  owe  allegiance  to  this  State,  and  are  members 
thereof.'     Tbe  two  always  paid  taxes,  and  ccnducted  themselves 
as  citizens:  were  pauper  cases,  one  of  them  was  argued. 
^  41.  An  alternative  mondamtu  had  issued  to  the  defts.,  com- 
N.  Toik,  The  roandine  them  to  allow  to  the  overseers  of  the  poor  of  the  town 
S*°'*iThori  ot'*'^  Aureuus  in  said  coun^,  the  Expenses  of  supporting  four  pau- 
tbecoun^  of  pBTS,  claimed  to  he  a  county  charge,  on  the  ground  they  had  no 
Ciynga,  1       settlement  on  the  State.     In  their  return  they  did  not  deny  the 
CowHi,  BSO—  expenses  had  been  properly  incurred,  under  the  order  of  ma^^ 
trate,  pursuant  to  the  twentyfifth  section  of  the  act  for  the  relief 
and  setdement  of  the  poor;  (1  R.  L.  387)  but  stated  that  the 
said  town  had  procured  an  order  for  ibeir  removal  to  the  town 
of  Farmiogton,  &ic.,  as  their  place  of  settlement;  removed  ac- 
cordingly, &c.     Farmington  appealed  to  tbe  sessions,  be. :  then 
Aurelhis  took  back  the  paupers,  and  supported  them,  and  neg- 
lected to  try  their  appeal ;  that  they  rejected  the  application  of 
Aurelius  on  the  ground,  that  until  the  order  of  removal  was  re- 
versed, the  paupers  must  be  adjudged  legally  settled  in  Far- 
miogton :  2.  Rejection  on  the  above  and  ouier  grounds.    Held, 
1.  Said  order  oi  removal  appealed  from,  and  abandoned  by  the 
town  who  removed,  who  coosented  to  take  back  the  paupers 
without  trying  the  appeal,  was  not  conclusive  as  between  that 
town  and  the  county  :  2.  The  county  not  protected  by  it,  from 
maiDiaining  the  paupers,  as  one  having  no  residence  in  the  State : 
3.  Where  a  magistrate  makes  an  order  to  maintain  a  pauper, 
as  8  non  resident  of  the  State,  and  unable  to  be  removed,  this, 
it  seems,  is  conclusive  upon  the  board  of  supervisors.     A  per- 
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empUHy  MOMiintnu  issued :  other  pauper  cases  in  New  York;jl.  Ch.  53. 
2  Cowen,  637-642;  4  Cowen,  137-141.  Art.  3. 

$  42.  If  the  ororseers  of  the   poor  omit  to  apply,  when      Con. 
requested,  to  a  justice  to  obtainBaorderfortherehefofapau-    v^-v-.^ 
per,  settled  in  their  town,  the  proper  remedy  a  mandam^t  to  the 
ovetseers.     If  one  toluntnrlly  supplies  a  pauper,  it  is  no  ground  1  m^^'b.    ' 
of  action  against  the  overseers.     6  Cowen,  376-381.  ^ts. 

^  13.  An  atungaim  no  tetllement;  as  where  a  Counecticul Abt.  4. 
man  io  1759,  removed  to  Nova  Scotia,  and  took  with  him  B,    Con. 
his  minor  son.     In  1797,  he  removed  from  Nova  Scotia  to 
Abochester,  b  Massachusetts,  and  bought  real  estate  in  Man-  ig  Uam.  H. 
Chester,  and  occupied  it  above  ten  years,  paying  all  taxes  assessed  380-288,  Hid. 
on  it.     Held,  he  was  an  alim,  so  gained  no  selllement  m  Man-^^^J^ 
Chester.  21B. 

^  14.  An  overseer  of  the  poor  may,  lawfully,  eodeavour  to 
avoid  a  charge  on  his  town,  by  keeping  the  poor  person  on  his 
journey,  on  Uie  direct  road  on  which  he  is  travelling.  If  the 
overseer  intend  to  do  this,  or  throw  the  pauper  expense  on 
another  town,  contrary  to  statute  1793,  ch.  59,  s.  15,  isa  ques- 
tion for  the  jury ;  nor  is  one  liable  for  a  deviation  from  his 
orders,  if  his  intention  be  found  to  be  innocent.  'There  must 
be  some  culpable  intention  to  give  such  an  act  the  character  of 
crime,'  that  is,  helping  a  poor  wayfaring  man  on  his  road.  This 
was  an  action  of  debt  for  a  penalty  of  £30,  on  said  section.  1 
Pick.  365-470,  DeerGeld,  inliabiunts,  e.  Delano ;  and  16  Mass. 
R.  393-395.  The  ofience  punished  by  the  statute  of  1 793,  ch. 
59,  s.  15,  is  the  bringing  a  poor  person  into  a  town  with  intent  ^^ 
to  leave  him  there,  a  charge  on  such  town.  g_         ' 

^  15.  Jitiumpnt  for  money  laid  out  and  expended  by  tbeisHu*.  K 
pits.,  for  the  use  of  the  deft.,  m  the  support  of  himself,  his  wife,  215— JiT. 
and  children,  for  six  years,  as  paupers;  in  fact,  this  action  was 
grounded  on  the  statute  of  1817,  ch.  186,  s.  5,  Feb.  34,  1818. 
The  pits,  recovered  the  sum  so  paid,  after  the  statute  went  into 
operation.  It  was  objected  that  this  act  was  unconstitutional,  as 
the  money  was  advanced  under  the  injunction  of  law,  in  a  case 
of  chari^,  where,  at  the  same  time,  no  debt  was  created ;  but 
the  court  held  it  was  const! lulional,  but  not  retrospective. 

^  16.  Case  in   equity,  under  statute   1817,  ch.  67,  against  l  Pick. R.  Bia 
Belknap,  and  other  selectmen  of  Framingham.     Property  was^^of&Htf"' 
bequeathed  to  the  town  of  Framingham  ;    the  annual  interest  8udbiu7v. 
thereof,  was  to  be  applied,  under  the  direction  of  the  selectmen  Beiknip**!. 
lor  the  time  being,  for  the  support  of  the  testator's  children, 
grandchildren,  and  great-grandchildren,  if  any  of  them  should 
stand  in  need  of  support;  otherwise,  for  the  support  of  the  poor 
of  the  town.     A  great-grandchild  was  furnished  with  support  by 
the  town  of  East  Sudbury,  where  he  had  his  settlement.     East 
Su^ury  requested  the  selectmen  of  Framingham  to  reimburse 
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n.  Ch.  56.  ^  eocpenses,  and  to  pronde  for  the  fiitiin  support  of  the  pio- 

Art.  4.       Pf<^ )  >°d  afterwards  sued  die  pauper,  and  recovered  judgment. 

Con.       ^h>9  remaiaed  unsatisfied.    Held,  East  Sudfaui^was  entitled  to 

^.^■^^-lt^    be  reimbursed  from  the  tnutjimd,  on  a  bill  in  equity  :  S.  llMt 

1  Pick.  R.  IM  the  town  of  Fruningham,  and  the  eelecunen  thereof  fin-  the 

—109.  time  being,  should  be  made  parties  to  the  bill :   3.  That  the 

pauper  need  not  be  made  a  parly :  4.  I^at  die  court  has  cfaaB> 

eery  jurisdiction  of  the  case,  by  vinua  of  statute  1817,  ch.  8T. 

JP*^^**     ^  17.  An  scticxi  Hes  against  a  town  after  two  yean,  on  a 

''  rerbal  express  promise  of  the  overseen  to  pay  the  eipeosei :  3. 

The  separation  of  Maine  does  not  aSKX.  the  right  «  a  town  in 

Maine ;  and  p.  153. 


CHAPTER  LIV. 

POST  orricE. 


Abt.  3.  See  ch.  130^  a.  5,  s.   S. ;   postmaster-general   sued  on  a 

Con.  bond,  &c. 

^  3.  He  can  take  a  bond  and  sue  in  ihe  circuit  court,  as  ch. 
187,  a.  3,  s.  3,  Earley's  casej  though  strongly  objected  to  in 
both  respects.  The  act  of  congress  of  March  3,  1815,  s.  4, 
declnres,  'that  the  district  court  oTtbe  United  States,  shall  have 
cognizance,  concurrent  with  the  courts  and  magistrates  of  the 
several  States,  and  the  drcuit  court*  of  the  United  States,  of 
all  suits  at  common  law,  where  the  United  States,  or  any  officer 
thereof,  under  the  authority  of  any  act  of  congreu,  shall  sue, 
although  the  debt  claimed,  or  matter  in  dispute,  shall  not  amount 
to  $100.  Earley  contended  bis  case  was  not  one  arising  w^ier 
the  lau)t  of  the  Unxted  Staia^  nor  '  a  controversy  to  whjch  the 
United  States  are  a  party  j '  and  that  the  postmaster  general 
bad  no  power  to  take  the  said  bond.  It  was  aoswered,  that  the 
authori^  to  sue  on  such  a  bond,  given  in  the  twen^ninth  section 
of  the  act  of  1810,  is  an  Implied  authority  to  take  it,  and  a 
legislative  recognition  of  the  notorious  preexisting  practice  of  of- 
fice, confirmed  in  the  for^second  section,  '  saving  all  suits,  and 
the  bonds  given  by  the  postmasters ; '  Dugan  St  al.  v.  United 
States,  cb.  14,  a.  3,  s.  9 ;  see  act  March  3,  1799 ;  and  until 
then  no  postoffice  suits  could  be  brought  in  the  Stale  courts. 
Hence,  of  course,  tbey  were  brought  in  the  federal  courts.  On 
the  whole  it  seems  to  be  a  clear  case. 
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USE  AND  OCCUPATION. 


CHAPTER  LV. 

USE  AND  OCCUPATION. 

<^  S  eon.  In  Marylmd,  held  in  the  sclion  for  use  and  occupa- 
tion of  a  house, the  deft,  is  not  eatopped  to  stiy  the  pit.  had  no  title 
to  tb«  prearises  for  ifae  time  the  deft,  enjoyed  them — ^as  an  ac- 
tion agahut  the  State.  Notice  to  the  Attorney  Genera)  to  ap- 
pear and  defend  the  State.  The  houae  waa  owned  by  a  third 
person  ;  ph.  urged  the  Slate  waa  estopped  lo  deny  his  title. 
3  Har.  «t  M'H.  1—3. 

A*a  land,  in  B's  occupation,  ia  leried  cya -defectively,  B  <='"'•  JL^U'Sj, 
liDues  tinder  the  creditor's  execution  and  pays  him  rent ;  after  ^  Tbmt.  " 
two  yean,  B  purchases  the  fee  of  the  execution  creditor. 
AMther  creditor  of  A,  levies  on  the  same  land  and  holds  the 
fifil  creditor  out ;  also  B,  who  claimed  under  him.  A  has 
no  acdoD  Bgatnat  B  for  the  uae,  be.  between  the  two  levies ; 
Dot  in  atnanpnt,  for  vant  of  privity  ;  not  in  trespaia,  for  oy 
the  first  levy  A  waa  dineised.  The  action  was  atmmpnt  for 
the  renta  and  profits;  no  implied  promise,  as  B  claimed  and 
Md  egaiost  A. 

%  13.  TVnofit'f  dcd  that  prove  tenaney.     Anwnptil.     A  s  Bun.  fc 
Md  Bwaim  under  a  lease  that  expired  at  naidanmmer,  and  ^T^^ 
he  renited  t6  gin  up  lfae  possenion  at  that  lime,  and  msisted  aoiml. 
on  iMtice  to  quit,  atid  afterwards  continued  in  possession  tilt 
Christmas,  and  paid  rent  at  Michaelmas  and  Christmaa.  Held, 
Ats  was  «oechi>ive  endence  of  a  tenancy,  and  that  the  lessor 
was  entitled  to  recover  a  quarter's  rent,  due  at  Lady  Day. 
Held,  wbere  a  tenant  occupied  under  an  agreement  containing 
many  pivriuoDs,  and  among  others,  that  he  should  keep  the    gj~  Qg^,. 
pramises  in  teaantable  repair,  held,  that  the  landlord  might  ■.' strMtoo. 
declare  generally,  '  thai  the  deft,  became  tenant,  and  in  con- 
ndera^n  tbneof  undertook  to  repair,'   inthout  stating  the 


14.  The  acceptance  of  a  bond  for  rent,  is  no  discharge 
of  It ;  and  the  landlord  who  received  a  sealed  note  for  it,  due 
on  a  parol  lease,  may  have  auun^mt  for  use  and  occupadon, 
on  giving  up  the  note,  at  the  trial,  to  be  cancelled.     And  he  conieU  «. 
may  distrain  for  rent  any  time  before  actually  paid.     In  debtLunb,  m 
for  it,  tenants  in  common  must  join  aa  pits. ;  but  in  distress 'S''^^?'i'''' 

-..  r    ^  r  t   ^  j-.*a  JOD1I0.  K. 

nr  It,  and  avowry,  they  must  not  jom,  for  this  savoars  of  thewt. 
rtaby.     In  debt,  the  release  of  one,  bars  all,  but  not  in  avow  ^  '^  -*^' 
ry ;  holding  over  is  at  the  same  rent,  505. 

K  A  hire  the  whole  house  for  a  year,  and  lets  a  part  of  it 
to  B  for  the  whole  year,  A's  only  remedy  for  B's  rent,  is  by 
acikm  on  die  contract.     And  if  a  lessor,  having  no  reversion-  S^SJJIJl  is 

J«tiM.  H.  IW 
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H.  Ce.  59.  ary  interest,  distrain  on  bis  tenant  for  rent,  and  sell  bis  gooiif 
An.  3.     the  buyer  acquires  no  title  to  thenit  and  the  tenant  may  bare 

Con.  trover  for  them. 
^^c.^,,.,^^  §  5.  So  the  deft,  must  not  dispute  the  pit's,  title,  Uc.  aa 
whare  he  brought  attumptU  for  use  and  occupation  against  a 
judgment  debtor,  whose  land  was  set-off  to  the  pit.  on  execu- 
tion, and  the  deft,  denied  the  proceedings  were  regular,  and 
there  was  no  express  promise  to  pay  ;  and  the  deft's  denying 
any  tenancy,  negatived  any  implied  one.  Judgment  for  him, 
3  Greenl.  Wyman  b,  al.  t>.  Hook,  p.  337. 

§  7.  But  (ujumjinf  lies  not  for  use  and  occupation,  when  the 
possession  is  tortiouM  either  against  the  wrong  doer  himself,  or 
his  representative ;  no  contract  can  be  implied  ;  for  attumptit 
presupposes  a  contract,  and  there  can  be  none  where  a  trupau 
or  tortious  acls,  repel  one.     3  Noit.  &£  M'Cord,   156,  Ryan 
t>.  Marsh,  administrator ;  1  D.  6[  E.  378;  6  John.  R.  46,  be. 
Nor  does  atiumptU  li»  for  the  mortgagor  against  tlie  mort- 
gagee, for  the  profits  he  receives  of  the  land  between  his  entry 
m— iffl*'*''   to  foreclose  and  the  redemption.    The  statutes  of  New  Hamp; 
shire,  as  to  mortgages,  are  of  February  16,  1791,  and  January 
16,  1795;  aeitber  makes  any  provision  in  such  cases,  nor 
does  the  common  law  or  equity,  in  New  Hampshire. 
4  B«n.&  ^  IS  con.  One  of  five  tenants  in  common,  brought  core- 

•*•*■  ^^-       nant  on  a  lease  for  rent,  payable  on ;  breach  was,  that  oa 

,  a  large  sum  of  money,  to  wit,  £21,15,  one  fifth  part  of 

the  rent  for  three  quarters  of  a  year,  of  the  term  then  elapsed, 
became  due  from  the  deft,  to  the  pit.,  and  Etill  was  in  a  arrear. 
Held,  good  on  special  demurrer. 
Abt.  5.  ^8  con.  Held,  a  tenant  holding  over  after  a  lease  is  ex- 

Con,  pired,  cannot  deny  his  lessor's  tide,  nor  enable  A  to  do  this  by 

1  Cowen,  67».  taking  a  lease  from  him.  The  court  will  not  permit  him  to 
set  up  any  defence  which  the  tenant  could  not.  A  has  no 
right  to  be  considered  landlord  for  the  purpose  of  such  defence. 


CHAPTER  LVI. 


.    '  ^6.  Astvmptit  for  money  had  and  received  against  a  ttake 

"^  '     '      holder;  prize  money  was  deposited  in  bis  hands  belonging  to 

I Q,^  g^_ several  persons,  for  him  to  keep  till  'legally  determioed'  to 

n,  uinur  fc  which  of  them  it  belonged.     Held,  that  no  action  could  lie 

•L  r.  Pilne.     against  him,   until  the  question  of  property  was  Grst  settled 

among  them,  by  a  judgment  of  law.     The  claimants  were 

bound  first  to  have  the  question  of  property  settled  in  the  prize 

court.     See  Home  v.  Camden,  ch.  334,  a.  13,  s.  13  ;  5  M- 
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bS.  123;  ]2  East.  225;  other  cases,  11  John.  31,  void  as  II.  Ch.  56. 
to  electioD,  one  od  a  life  void,  16  East.  156.  ^rf.  3. 

$  5.  Id  the  electioa  of  a  sheriff  in  Kent  county,  io  Mary-  Con. 
land,  the  pit.  and  deft,  laid  a  wager  of  £30,  and  the  pit.  won  <^>v-h/ 
h  and  sued  for  it,  in  the  county  court,  stating  the  case  at  large. 
The  pit.  waged  A  would  get  600  votes  for  the  office,  Stc.  (see 
the  declaration) ;  plea  not  guilly  ;  verdict  for  the  pit.  £30. 
Judgment  arrested  ;  pit.  appealed  to  the  general  court ;  that 
reversed  the  judgment,  hecause  it  '  could  not  intend  the  pit. 
and  deft,  were  residents  of  Kent  county,  and  voted  at  the 
election,*  but  if  such  facts  were  in  the  record,  the  general 
court,  said,  it  would  have  at  once  decided  the  wager  was 
against  sound  policy,  and  void.  It  involved  the  parties  and 
their  friends  in  such  case,  in  undue  influence,  and  as  the  gen- 
eral court  gave  judgment  for  the  pit.  for  £30  damages  on  the 
verdict,  and  for  costs,  on  the  general  principle,  the  court  above 
will  give  such  judgment  as  the  court  below  ought  to  have  given. 
4  Har.  &.  M'H.  284-287,  Wroth  v.  Johnson,  cited  S  Bac. 
Ahr.  230 ;  feigned  issue,  2  Cowen,  465 ;  form  of  it. 

^  6.  Wagers  are  only  illegal  when  forbidden  by  sotne  Stat-:  1  NottbMc 
ute,  8ic.  where  calculated  to  injure  third  persons  and  thereby  *^"^>  ***"'**■ 
disturb  the  peace  and  comfort  of  society ;  or  when  against 
morality,  or  the  sound  policy  of  the  Slate.     The  act  of  De- 
cember 19,  181^,  does  not  include  horse  racing;  but  such 
wager  is  illegal  by  9tb  of  Ann,  ch.  14. 

^  7.  Money  deposited  on  an  illegal  wager,  may  be  '■^*'*'^f"l'Sf'*lS^« 
ed  from  the  stake  holder,  who  has  paid  it  over  o/rernotice  not^*^"' 
to  do  it,  but  otherwise,  if  fairly  paid  over. 

^  8.  May  14,  1821.  '  This  day,  S.Ivcs  beHflOO  vrith  J. 
Phillips,  that  Napoleon  Bonaparte  will,  at  or  before  two  years 
from  the  above  date,  be  removed  or  escape  from  the  island  of 
8t  Helena.  It  is  understood  between  the  parties  that  if  Bon- 
aparte should  die  within  the  above  period  of  two  years,  and 
on  the  island  of  St  Helena,  that  Ives  loses  the  bet.'  The 
wager  was  adjudged  void,  three  judges  to  two;  Supreme 
Court  of  Pennsylvania.  Bonaparte  did  die  on  the  island, 
irithin  the  two  years,  or  was  dead  May  14,  1B2I.  The  de- 
cision was  on  the  ground  the  inquiry  might  he  injurious  to  his 
feelings,  and  that  other  men  had  no  right  to  affect  them,  tn 
answer  their  purposes  of  caprice,  malice,  curiosity,  or  their 
other  purposes. 
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CHAPTER  LVU. 

WAGES  OP  SEAUEN. 

^  3  con.,  ffaga  payable  tekere freight  it  not;  rs  nbere  * 
vessel  was  chartered  '  for  a  voyage  to  be  made  from  PortlaoA 
to  sea,  and  take  a.  cargo  from  on  board  tbe  British  brig  Fotob- 
tain,  and   proceed  wilb  tbe  asme  to  one  or  more  porta  io  the, 
*  Weti  India,  and  from  thence  to  Portland.'     HoldeatobeouB 

entire  voyage ;  yet  in  such  case,  seamen's  wages  are  due  at 
the  port  of  destinalioD  in  tbe  f^at  Indiu,  tbou^  tbe  payment 
of  tne  cbartei  was  made  expressly  to  depend  oo  the  comple- 
tion of  the  voyage  at  Portland,  where  the  vessel  never  arrived, 
being  lost,  while  lying  at  her  outward  port,  that  is,  at  St  Bar- 
tholomew's, in  tbe  West  Indies.  The  court  observed  the 
owners'  right  to  freight,  depended  on  tbe  cb^rterparty.  '  But 
the  right  of  seamen  to  their  wages,  ia  not  afiected  by  that 
condition,  unless  they  have  assented  to  it  by  exjveas  stiff  ulatiofi.' 
Franch  Com.  ^  3  con.  Same  principle.  If  some  part  of  the  vessel  be 
Code,  ut  209.  sgved,  the  seatnen  engaged  for  tbe  voyage,  or  by  tbe  month, 
are  to  be  paid  theii  wages,  already  due,  out  of  the  wreck  thiw 
saved;  a.  261.  In  whatever  manner  the  seamra  may  be 
hiDttd,  they  are  to  be  paid  their  day's  work  while  employed  io 
aaviag  the  wreck  and  the  efibcts  on  board;  a.  262.  Seamen 
are  to  be  paid  tfaeir  wngea  and  receive  nedioal  treatment  at 
the  expense  of  the  shi{],  if  they  become  sick  during  tbe  voy- 
age, or  be  wounded  in  the  service  of  the  ship  ;  a.  363.  The 
seaman  receives  medical  treatment  at  the  expense  of  tbe  ship 
and  cargo,  if  be  he  wounded  in  fighting  a^ainet  enemies  or 
pirates ;  a.  364.  If  a  seaman  leave  the  ship  without  leavs, 
and  is  wounded  on  land,  the  expenses  of  his  medical  treat- 
meat  are  at  his  charge,  and  the  captain  may  discharge  him. 
His  wages,  in  this  case,  are  paid,  but  in  proportion  to  ^«  bme 
he  serves ;  a.  366.  If  a  seaman  die  in  ^e  voyage,  and  is 
engaged  by  the  monlh,  his  wages  are  paid  to  his  heirs  or  as- 
sigoees  up  to  tbe  day  of  his  death  ;  and  if  engaged  for  the 
voyage,  one  half  of  his  wages  is  due,  if  he  die  on  tbe  voyage 
out  or  at  the  port  of  destination  ;  the  whole,  if  he  die  in  re- 
turning. If  engaged  on  tlie  proSt  or  freight  of  the  vessel,  bis 
whole  share  is  due,  if  he  die  afier  the  commencement  of  ibe 
voyage;  and  if  killed  in  defending  the  ship,  all  his  wages  are 
due  for  the  whole  voyage,  if  she  arrive  safe.  Arts.  366 — 
373,  bia  other  rights,  liens,  and  duties,  in  cases  of  capture, 
ransom,  !£c. 

^  Id.  Pothier  on  Maritime  Contracts,  edition  1831,  Part 
3.  In  this  valuable  little  work  we  find  some  rules  and  doc- 
trines founded  in  sound  reason. 
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WAG£B  OF  SEAMEN.  SOI 

1.  If  &  ssilor  eogage  for  a  royage  described  ia  tbe  ship  U,  Ga.  07. 
Julia,  A  B,  master,  and   during  the   i^oyage  aootber  ship  is     ^ri,  i. 
substituted,  or  anoiher  master  takes  tfae  place  of  A  B,  tbe       Cm. 
sailor  is  beld  to  eootiotie  the  vo)rage.   TIbs  commercial  policy    -^g-.-^- 
.  requires,  and  his  contract  is,  in  substance,  with  the  owner, 
wbose  agent  the  master  is. 

3.  But  if  a  longer  voyage  be  substituted,  the  seamBQ  is  not 
bound  10  urre  in  it ;  his  contract  is  not  for  this. 

3.  If  ihe  sailor,  by  bis 'own  faulty  fail  to  fulfil  bis  contract) 
be  is  Dot  entitled  to  any  wages. 

4.  Generally,  if  he  fail  so  to  fulfil  by  reasoo  of  souae  acci- 
dant  of  miperior  force,  he  is  eolitled  to  wages  only  for  tbe 
time  he  baa  served.  Superior  force  is  tbe  act  of  God  wad  of 
aoTcreign  power ;  as  laws  of  non-intercourse  enacted,  defeat- 
ing tbe  voyage,  arrest  of  priQcea,  stofms,  shipwreck,  strandisg 
or  capture  of  the  ship,  sickness  or  death  of  the  mariner. 

5.  Sailors  employed  in  saving  the  property  in  danger  have 
a  lien  on  tbe  property  saved  in  preference  to  all  others.     See 

.   sect.  3,  Frolbingbam  s.  Prince.     But  when  nothing  is  saved 
freight  and  wages  are  all  lost. 

6.  Tbe  sickness  or  death  of  a  sailor,  (being  aeddents  of 
superior  ibrce)  which  prevents  his  affording  tbe  asaiUance  to 
tbe  master  stipulated,  does  not  deprive  him  of  all  his  wages. 
Hence  if  either  prevent  bis  sailing  in  tbe  ship,  his  wages 
never  commence,  if  be  his  laboured  m  preparing  for  the 
voyage  he  or  his  executor  is  paid  for  that. 

7.  But  if  tbe  sailor  be  sick,  or  dies,  or  is  wounded  in  de- 
ience  of  tbe  ship  in  the  course  of  the  voyage,  if  be  lives  be 
has  his  wages,  if  he  dies  bis  executor  or  adniinistrator  has 
them,  and  if  there  be  a  loss  and  some  property  saved,  he  or 
bis  representative,  aa  the  case  may  be,  may  be  paid  out  of 
the  goods  saved  as  well  as  the  wreck  of  ihe  ^ip.  The  in- 
demnity due  in  the  case  being  common  aversge,  to  which  tbe 
goods  ought  to  contribute ;  but  tbe  fighting,  in  case  of  tbe 
wound  of  ibe  sailor,  or  his  being  killed,  must  prevent  tbe  cap- 
ture, for  if  that  be  made  there  is  no  oonirifoution. 

8.  If  a  seaman  be  discharged  for  bis  own  fault,  ai  ioten- 
perance,  or  incapacity,  theft,  being  refractory,  or  quarrelsome, 
he.  so  as  to  produce  disorder  in  the  ship,  he  has  wages  only 
10  tbe  6me  of  his  discbarge.  Mar.  Ord.  1661. 

9.  If  tbe  discharge  be  by  the  master's  fault  and  unreason- 
able tbe  seaman  has  his  wages. 

^  5  coa.  On  a  libel  fw  seaman's  wages  the  court  will  to-j^^^  j. 
force  the  payment  of  the  three  months,  required  by  the  act  of    q^j^ 
Congress  of  February  S8,  1803,  cb.  63,  where  seamen  are 
VOL.  ix.  36 
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n.  Cb.  57.  dischai^ed  abroad  withoui  the  payment  of  iheni.     Ab  (o  mas- 
Art.  2.     ter's  wages,  2  Mason,  91    and    96,  Willard  v.  Dorr.      1  Md- 

Ctm.       son,  45,  Cmeraoii  v.  Rowland. 
^^'v'^^       ^  7.   Catei  of  tic&aui.      Suit  for  subtraction  of  wages 

SMiMD-aK.    enrned  by  the  pit.,  as  mate,  on  a  voysge,  from  Portland  to. 

?*^'^fc^""  Guadaloupe  and  a  marker,  and  back  to  Portland.     The  libel, 

A  d."ia«sier'™  also  included  a  claim  for  the  expenses  occasioned  by  ibe  pit's. 

uid  owner  ot  sickness  in  a  foreign  port  in  the  course  of  the  voyage.    Held, 

toJLriM  ^  1.  These  expenses  were  a  charge  on  the  ship,  by  the  mari- 
time law ;  and  in  this  charge  are  included  not  only  medicines 
and  medical  advice,  but  nursing,  diet,  and  lod^ag,  if  the  sea- 
man be  carried  ashore :  3.  The  act  of  Congress,  as  to  sea- 
men^  Sec.  has  not  changed  the  maritime  law,  except  as  to 
medicine  and  medical  advice,  when  there  is  a  proper  medi- 
cine chest  and  medical  directions  on  board  the  vessel.  The 
charges  of  nursing  and  lodging  are  not  affected  by  the  act : 
3.  The  court  of  admiralty  has  jurisdiction  to  enforce  the  pay- 
ment of  these  expenses  by  a  libel,  for  they  are  in  the  naiur« 
of  additional  wages,  during  sickness :  4.  A  stipulation,  the 
seaman  shall  pay  for  medical  advice,  he.  is  void,  as  contrary 
to  the  policy  of  the  act  of  Congress  :  5.  As  to  a  receipt  in 
full  of  all  demands,  it.is;irtnia/acte  evidence,  but  maybe  ex- 
plained. '  A'sick  seaman,  while  on  bdard,  is  entitled  to  re- 
ceive suitable  sustenance,  and  attendance  from  the  ship  and 
crew,  during  his  illness ; '  and  the  marine  ordinances, '  evi- 
dence of  the  general  marine  law,  authorise  a  similar  allow- 
ance, when  he  is  put  ashore.'  The  seventh  article  of  the 
laws  of  Oleron  is  thus,  '  If  it  happen,  that  sickness  seizes  on 
any  one  of  the  seamen,  while  in  the  ship's  service,  the  master 
ought  to  set  him  ashore,' '  also  to  spare  him  one  of  the  ship's 
boys,  or  hire  a  woman  to  attend  him,  and  to  afibrd  him  such 
diet  as  is  usual  in  the  ship.'  The  nineteenth  article  of  the 
laws  of  Wisbity  is  thus,  '  If  as  eeman  fall  ill  of  any  disease, 
^nd  it  is  convenient  to  put  him  ashore,  be  shall  be  fed  as  he 
was  aboard,  and  have  somebody  to  look  after  him.'  The 
fortylifth  article  of  the  Hanseatic  ordinance  is  thus,  '  If  any 
mariner  fall  sick  of  any  disease  hs  shall  be  put  ashore  and 
maintained  in  like  manner  as  if  he  were  on  ship  board,  and 
be  attended  by  another  mariner.'  The  French  ordinance 
provides  he  he  cured  at  the  expense  of  the  ship.  See  art.  5. 
s.  13  ;  see  3  Mason,  160,  174. 

12  Serg.  &  R.  266,  Buck  d.  Lane ;  if  a  seamen  embezzle, 
kc.  he  clearly  forfeits  his  wages.  Other  cases,  2  Mason's  R. 
319;  3  Mason's  R.  161. 

Abt.  S.  ^  '3-  Posttngert  in  ships  and  vetirlt.     Act  of  Congress, 

Con,  March  3,  1819,  directs,  that  not  more  than  two  passengers  be 
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Uken  -in  to  five  tons  of  shipping,  in  veseels  coming  to  or  going  U.  Ch.  57. 
from  the  United  States,  cusiom-bouse  measure,  exclusive  of    Art.  b. 
tbfl  usual  number  of  seamen  to  navigate  the  ship  or  vessel.       Con. 
Penally  on  tbe  person  who  takes  in  and  on  the  owner,  sever-    \^~v^^' 
ally  f  150  for  each  psssecger^yond   such  proportion  ;  and  if 
the  extra  number  be  twenty  or  more  passengers  in  the  whole, 
then  tbe  ship  is  forfeited  to  the  United  States,  as  is  also  said 
penalty. 

%  19.  MoMter,  hate  liable  for  good$  nnt  by  afreighier  ot-2Pick  R.SIB 
not,  .^Mtmnptit  against  tbe  deft,  on  bis  undertalfing  to  carry  ^^3' "'  ^°'''" 
lo  Virginia  and  a  market,  boxes  of  marble,  with  orders  to  dis- 
pose of  them  for  the  most  he  could  obtain.  He  could  not 
find  a  purchaser,  and  left  them  in  the  hands  of  a  merchant,  in 
good  credit,  to  be  sold  for  the  owner.  I^t.  contended  tbe 
deft,  was  bound  to  sell  at  any  rale,  or  if  he  could  not  sell  he 
was  bound  to  bring  tbe  articles  back  to  Salem.  The  court 
held  there  was  no  order  to  bring  back  the  articles,  and  added, 
'  it  ia  well  known  law,  that  if  a  consignee  cannot  sell  without 
a  great  sacrifice  of  the  property,  be  is  not  obliged  to  sell ; 
such  a  circumslance  being  considered  as  an  unexpected  con- 
tingeocy.'     See  ch.  30.  a.  11.  s.  9  ;  1  Pick.  R.  343. 


CHAPTER  LVIU. 

CASE  ON  TOUTS. 


^  11.   Catefor  not  authorizing  the  discharge  of  a  dthtor,  Abt.  1. 
8lc.     Held,  a  creditor  is  bound  to  accept  from  the  debtor  to    Con. 
custody  on  a  ea.  la.  the  debt  and  cosis  when  tendered,  and  to4  Barn,  fc 
sign  an  authority  to  the  sheriiTto  discharge ;  and  if  the  credi- ^,^^,^ 
lor  refuse  to  do  this,  case  lies  against  him,  and  such  refusal  is 
evidence  prima  fadt  of  malice,  in  the  absence  of  circumstan- 
ces to  rebut  tbe  presumption. 

§  12.   Can  agaitut  aMiignee  in  tort.     The  pits.,  lessees  o'^p**"^£;-,, 
a  term  by  (/Mdj>o/2  assigned   to  the  deft,  he  to  pay  rent  and  g^^it  ^  ii. ' 
perform  covenants  in  the  original  lease.     Deft,  occupied  and  ein.  of  Bur- 
before  the  term  expired  assigned  to  C,     Tbe  lessor  sued  the  °""'- ^3™™' 
DOW  pita,  for  breaches  of  covenants  while  the  defts.  occupied 
and  recovered  damages  against  them.    Held,  the  present  pits, 
might-  have  case  tn  tort  against  Lynch,  assignee,  for  neglect- 
ing to  perform  the  covenants  while  assignee,  whereby  ihe  pits. 
sniuioed  damages. 

^  17  eon.  This  maxim,  nc  vtere,  &c.  was  applied  in  the  Art.  2. 
following  case,  and  numerous  authorities  cited.     There  was  a   Con. 
milldam  across  Turkey  river  in  Concord,   and  mills  at  ^^i^i^.'^'^^ 
nortli  and  south,  end  of  the  dam.     A,  owning  tbe  dam,  &tc.acu«.  Buiiu. 
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n.  Ca.  5S.  sranied  to  B,  by  deed,  «ne  half  of  it,  witb  the  privilege  of 

t^i.  3.     taking  the  water  from  any  part  of  the  half  granted.     Hdd, 

Con.       the  deed  passed  the  right  to  the  use  of  one  half  of  the  waUr 

t^>v'<^'    ""'yi  ^"^  tiiat  case  raiglit  be  maintained  by  A  against  B  (ot 

taking  more  than  half  of  ibe  water  to  the  injury  of  A.     The 

action  was  for  opening  sluiceways  in  the  dam,  and  diverting 

water  from  the  pit's,  mills.     The  deft.,  under  B,  conteeded 

he  had  a  right  totally  to  destroy  the  north  half  of  the  Tniildam, 

or  to  draw  water  from  it  as  he  pleased.     The  pit.  claimed  as 

the  court  at   last  decided,  for  on  exsmiDalion  it  cbftnged  iu 

opinion  in  some  respects. 


CHAPTER  LIX. 

AGENT  AND  PRINCIPAL,  tc.  AS  TO  TORTS. 

Art.  1.  ^fc"*-  But  generally  the  employer  or  master  is  not  responsi- 

Con.  We  for  the  Kiyiil  and  unauthorised  trespass  committed  by  his 

agent,  overseer,  or  servant.  Harris  o.  Nicholas,  5  Munf.  483. 

Abt.  5.  ^  li.  Attumpnt  by  the  principal  against  his  attorney  for 

Con.  moneys  had  and  received  by  him  for  lands  sold,  and  held,  the 

SS^t"wr    ^^^°^  ''y  '^  ^^^  ^^^*-  retained  the  money  :  2.  The  deeds  ex- 

6  Cdwcd,  9o1  ecuted  by  the  attorney  expressed  the  consideration  received. 

108.  Held,  prima  facie  evidence  of  the  receipt  of  ihe  money '. 

3.  When  an  agent  is  authorized  to  receive  money  for  his 
principal,  or  do  any  other  thing,  his  drafts,  receipts,  accounts 
stated,  or  admissionB  relative  to  the  subject,  or  his  agency, 
and  e^cially  when  all  these  are  offered  in  connexion,  con- 
stitute a  part  of  the  ret  getta,  and  are  competent  though  not 
conclusive  evidence  against  the  principal.  Thtlhimer  o.  Briao- 
kerhoff,  ch.  302.  a.  9,  Champerty,  a.  3.  The  deft.  wBs  the 
attorney  of  Teller,  who  claimed  the  land  and  sgreed  to  allow 
the  pit.  one  fourth  of  what  he  should  recover,  he  to  pay  half 
of  the  costs,  &c.  Pit.  sued  for  bis  fourth  part  of  the  money 
deft,  received  for  the  land,  by  compromise,  975,000.  Tbe 
deft,  set  up,  in  his  defence,  that  he  did  not  know  the  pit.,  or 
of  his  agreenseut  with  Teller,  till  after  he  had  paid  to  TeHor, 
and  be  had  discharged  the  deft,  of  all  the  moneys  he  bad  re- 
ceived, and  that  Teller  was  in  tact  the  pit's,  igeot  to  receivv 
the  money,  or  otherwise  lo  discharge  the  claim  for  it.  But 
the  court  thought  the  evidence  proved  that  the  deft,  cariy 
knew  of  the  agreement  between  Teller  and  the  ph.  Deft. 
had  his  power  of  attorney  from  Teller,  ander  which  he  com- 
menced the  action.  The  coun  tboogbt  tfan  piL  most  have 
known  the  pr<^ress  of  the  foustness  and  imf^iedly  atseoled 
that  Teller  slmld  settle  dw  whole  affiar  with  ifae  dtft.  and 
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viewed  Tdler  as  his,  the  pit's,  agent,  and  looked  to  him  forll.  Ch.  59. 
the  pit's,  prrt  of  the  money.     The  plu  did  permit  Teller  to     ^rt.  6. 
act  88  bis  *feat.     New  trial  graBted,  there  beiiig  a  verdict       Con. 
below-  for  the  pit.  for  $13,500;  but  whether  the  evidence    ^.^-v^ 
proved  die  deft,  had  fully  settled  with  Tell«  or  not,  was  left 
to  a  new  trial.     Not  necessary  to  call  Teller  as  a  witness  to 
prove  such  seiUeaienis,  as  his  receipts,  admissions,  8tc.  were 
evideDRe  as  part  of  (be  rei  ge»ta,     3  D.  2c  £.  454 ;  7  id. 
665;  4  TauDl.  511,  663,  663;    10  Johns.  44;  2  Campb.  R. 
5&5  ;  2  Wheat.  380. 

AooUier  case  of  an  attorney's  or  agent's  power,  how  con- 
strued.    6  Cowea,  354-359. 

.^  10  CM.     Case  for  seducing  and  debauching  Jane  Morsn,  Abv.6. 
ibe  daughter  and  servant  of  the  pit.  per  ^od  Mrvitium  amint.    Con, 
The  action  was  brought  by  the  mother,  the  head  of  the  family,  ^^"^  *- 
'  and  obiectjon,  the  action  should  have  been  tretpau.      Held,  in     ****  - 
genera),  the  |rit.  has  his  election  to  bring  case  or  trespass  for 
this  iojuiy  :  2.  To  establish  the  relation  of  master  and  servant, 
in  this  case,  the  slightest  acts  of  service  are  sufficient.      See 
art.  7,  s.  4 ;  12   East  409  ;  3  Burr.   1878  ;  2  D.  8i  E.  166, 
for  trespass,   for  case,  2  Chit,  PI.  266—268,  1  Chit.  PI.  137 ; 

2  Bl.  Com.  459,  andMartin  v.  Paine,  9  Johns.  R.  387 ;  to  prove 
the  relation  of  mistress  and  servant  was  established,  were  cited. 

3  BL  Com.  142,  note  by  Christian  ;  Selw.  N.  P.  967  ;  2  Phil. 
El-id.  156  s.  7  :  court  cited  in  support  of  case  Reeves'  Dom.  R. 
293  ;  3  Sere,  k  R.  315  ;  Selw.  N.  P.  1083  ;  Ld.  Raym.  1032. 

§  11.  Like  action  brought  by  the  mother,  a  widow,  for  the 
seduction  of  her  daughter,  who  at  the  time  her  child  was  be- 
gotten, was  an  indented  apprentice,  but  before  the  child  was 
bom  the  indentures  were  vacated,  and  the  daughter  returned  to 
her  mother's,  and  there  the  chiH  was  bom ;  the  daughter  was 
die  prbcipal  witness :  Held,  1 .  The  action  lay  :  2.  The  jury  arc 
judges  of^ihe  w^ght  of  ei^dence  :  3-  They  could  not,  by  law, 
give  damages  for  bringing  up  the  chiM  :  4.  In  such  case  the 
court  win  not  grant  a  new  trial  for  excessive  damages,  nnless 
dw^  be  such  as  to  show  partiality,  passion,  or  corruption  in  die  satgeot «. 
'ury.     Ph's.  counsel  did  not  contend  there  was  any  seduction, .  * 

tut  only  tiitt  the  deft,  was  the  father  of  *e  child.  Verdict  for  J^""  ^'*- 
tbe  pit.  $9S0.  Some  of  the  jury  swwe  Ihey  allowed  $900  far 
briogittg  up  dte  child,  and  only  $&0  for  the  expensoB  and  kns 
of  aervice,  and  nothing  for  violaiing  ^le  daughter's  chastity,  or 
cemipliDg  her  morals.  On  the  fint  point  the  court  cited  Martin 
v. Payne, 9  John.  38,  [admitted  if  dwiademures  had contiaued, 
the  nMher'fl  aotieo  bad  failed.]     Bennet  v.  Aileott,  3  D.  £i  E. 

1«8;  1  Saac.806;— ^  pomt,  3  Jt^n.  182-a6ft-S70;  Ifi  id. 
4»6;-^paiDt,9  J(^R.  SI  j  13  id.  3S6;  10  id.  446;  4  D.  b 
£.  461 ;  &  T«um.  377  ;  11  £ut  a&.     New  trial  granlod  h»- 
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n.  Ch.  59.  cause  the  jury  mistook  the  law  in  sliowing  damages  for  bringing 
Art.  9.     up  the  child  :  also  some  new  evidence,  * 

Con.  ^  2  eon.  Trespass  against  assessors.     If  ihey  show  by  the 

s.^^^,,.^/     records  they  were  duly   chosen  at  a  town  meeting,    legally 
iPick.R.io»- warned,  they  are  not  bound  to  go  beyond  the  records;  and  to 
pp'm    ifli    ^''°"  '^°  warning  officer  proceeded  regularly  ;  and  by  statute 
178fi,  ch.  5,  the  State,  county,  and  town  taxes,  are  required 
,  to  be  separately  assessed  and  put  into  separate  lists;  but  the 

Slat.  1833,  ch.  138,  passed  since  this  decision  was  made. 
2  Pick.  R.  892.      It  is  illegal  for  the  assessors  of  a  parish,  to  make  an  assess- 
ment on  a  valuation  made  by  the  assessors  of  the  town,  '  a 
usage  adverse  to  law  cannot  repeal  it.' 
2  GrMDl.  191-      ^  g  con.  A  town  has  no  power  to  assess  the  inhabitants  to 
Oiimore'^^     ''^'^c  money  to  buy  an  exemplioD  from  toll  for  them  at  a  toll 
bridge.     Necessary  charges  mean  only  charges  relating  to 
corporate  du'ies. 
Art.  10.  §  3  con.  Was  case  for  rashly  setting  a  fire  on  land  of  the 

Con.  deft.,  which  fire  was  so  negligently  guarded,  that  it  spread  to 

KM^M  ^1  '*"''  °^  *''®  P''*'  ^^^  there  caused  much  damage.  Plea  gen- 
ma  e.  Fev«r-  ^-^^^  issue,  point  decided ;  when  a  servant  ads  under  the  spe- 
■y.  cial  orders  of  his  master,  the  master  is  not  liable  for  his  negli- 

gence in  doing  business  not  ordered.  In  this  case,  the  master 
directed  his  hired  labourer  to  set  (ire  in  one  place,  this  he  did ; 
and  of  his  own  accord,  causes  fire  to  be  made  in  another  place, 
and  it  was  this  second  fire  that  spread  and  injured  the  ph.  ; 
master  not  liable  :  cited  6  D.  &i  E.,  125-411,  and  some  oth- 
ers of  the  numerous  cases  in  this  chapter,  relating  to  masters 
and  servants,  principals  and  agents,  &c. 
MmSftV'  ^  '*'  ■^^'''  telling  laitdi.  An  agent  is  empowered  to  sell 
Tcmll.  lands;  Bbuysof  him,  hecannotinsistona  valldsale,  if  he  know 

of  any  fraud  or  breach  of  trust  in  ihe  agent ;  3.  If  B  fails  to 
inspect  the  agent's  written  power  to  sell  real  property,  this  afiects 
B  with  notice  of  any  defects  or  qualifications  in  the  writing. 
Bulk  of  Ntiw-      ^  ^'    ^>  o^ing  ^^  P'^-  they  agreed  he  should  sell  on 
bcRi  V.  Pu^,  credit,  and  take  bonds  payable  to  tbetn,  to  take  such  in  pay- 
1  Htwki.  198.  ment  as  they  approved.     A  sold,  and  gave  them  notice  of  the 
kind  of  bonds,  and  took  from  the   deft,  for  his  purchase,  a 
bond  payable  to  the  pits.     This  being  offered  to  them,  they 
refused  it,  and  it  was  returned  to  A,  to  use  as  bn  saw  6t. 
Held,  A  became  the  agent  of  the  bank  to  take  and  receive 
the  delivery  of  the  bond  from  the  deft.,  aad  that  the  bood,  by 
the  delivery  to  A,  was  complete. 
ai>«Miu>.  116.      §  6-  -^i)  agent  who  receives  money  due  to  bis  principal,  on 
bond  or  judgment,  is   liable,    merely  as  a  simple    contract 
4  do.  70S.       debtor.    How  an  agent  entrusted  to  sell  his  principal's  property 
and  buys  it,  ought  to  prove  clearly  fairness  in '  all  respectt 
whatever :  Butler  v.  Haskell. 
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CHAPTER  LX. 

BASTARD  CHILDREN- 
^  3  con.  As  to  the  oiother's  waot  of  chastity,  &c.  see  ch. 
84,  a.  3,  a.  8. 

When  the  mother  of  such  child  makes  her  charge  before  a  i  Rand.  iSt— 
magistrate,  the  charge  must  be  taken  down  in  writing  under. 
the  sUlute :  2.  On  an  appeal  from  an  order  of  a  comity  cowt 
providing  for  the  support  of  the  child,  it  is  error  fi»  the  ap- 
pellate court  to  receive  oew  evidence  of  the  facts,  not  before 
the  county  court ;  3.  The  right  to  appeal  iTomfacIt  is  confined 
to  cases  of  mills,  roads,  the  probate  of  wills,  and  certificates 
tot  obtaining  administration.  In  Vir^nia,  the  county  is  charge* 
able  in  such  case ;  farther,  ordered  to  pay  $30  a  year  for  ten 
years ;  about  56  cents  a  week. 

Provision  for  the  mother  of  a  bastard  and  her  iofanl,  is  a 
sufficient  consideration  to  support  a  bond  made  by  the  father 
of  the  child  for  that  purpose.  1  John.  Ch.  R.  329,  Buun 
e.  Winlhrop. 

^  6  con.  To  make  the  mother  a  competent  witness,  she  Art.  3. 
must  be  eumined  in  ibe  time  of  her  travaily  and   accuse  the    Con. 
deft,  of  being  the  father,  and  before  the  child  is  bom.  &  Pick. 
63 — 64,  Bacon  v.  Harrington. 

-    ^  7  con.  Under  MassachusettsStatute  1785,ch.66,MaiDej^^^  ^ 
Statute,  1821,   cb.  72,  a  bond  is  not  necessary  to  give  tlie    q^ 
Common  Pleas  jurisdiction,  if  the  deft,  appear  in  person  orgoreeni.  IW- 
by  attorney  :  S.  The  court  may  render  judgment  of  JUiatian  ITS<  Muian 
on  default :  3.    DeA.  may  waive  a  jury  trial,  as  it  is  for  his^^,^^^ 
benefit :  4.  The  statute  authorizes  an  order  the  putative  father 
pay  a  weekly  sum  till  the  further  order  of  the  court .-  6.  So 
judgment  for  costs :  6.  The  rigbt  to  issue  a  capiat  is  incident 
to  the  jurisdictinn  of  the  Common  Pleas,  in  alL  cases  of  con- 
tempi.     See  ch.  150,  a.  B,  s.  14. 

A  bond  to  prosecute,  given  under  said  acts,  conditioned  the  s  OimbI.  4R- 
defl.  appear  and  abide  the  order  of  the  court,  holds  him  to  pay  *H. 
such  money  as  the  court  orders  for  the  maintenance  of  the 
child,  as  well  as  to  give  a  new  bond  to  perform  such  order. 
The  new  bond  the  court  may  require,  as  only  one  superadded ; 
and  ibis  the  accused  may  avoid  giving.  See  Merrill  d.  Prince, 
ch.  l&O,  a.  6,  s.  14. 

^  3  eon.  4  Pick.  93-96.  The  mother  of  a  bastard  child  Art.  6. 
cannot  inherit  his  estate ;  otherwise  by  Mass.  act,  March  3,  Con. 
1^9,  see  cb.  136,  a.  1,  s.  3. 

%  13.  Debt  on  a  penal  bond  pven  to  R.  and  F.  as  over- 
seers of  the  {Kwr  of  the  town  of  Clermont,  conditioned  to  in- 
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II.  Ch.  60.  demDJfy  as  well  such  overseors  as  all  and  every  other  inhabituit, 
Art.  6.      iic.,  against  all  coats,  chargea,  rates,  assesstnents,  damages, 
Con.       expenses  whatever,  for  or  by  reason  of  the  birth,  education, 
■^•■sf-^J     Bnd  maintenance,  of  a  bastard  child,  begotten  by  said  Donely, 
DoMijro-       flic,  describing  the  mother,  &c.    HeU,  1.  The  action  did  not 
Fdter  I^CoiT-  "^'  unless  the  overseers  proved  they  had  been  damnified  by 
tn,  292-360.     actual  payment  or  other  disbursemBots  in  support  of  the  child  ;. 
Error  fhiin  (he  that  a  mere  liability  to  mRintain  it,  wss  not  sufficient :  3.  An 
jf    '°°°     **ord^  of  filiation  against  the  putative  father,  charging  him  with 
a  weekly  paymeot  of  money  for  past  ^penses,  &c.  is  not  ad- 
missible in  evidence  in  such  an  action.     The  order  was  made 
by  two  Justices,  chaining  Donely  with  the  payment  of  f  16, 
lying  in,  and  other  past  expenses,  and  60  cents  weekly  there- 
after.    No  disbursements  by  the  overseers  proved,  be.  but 
about  $50  were  due  on  the  order,  at  the  time  of  the  trial. 
Woodworth,  J.  dissented  ;  cited  for  Donely,  Chilton  v.  Whif- 
fin,  3  Wils.  13;  Griffith  v.  Garrison,  1  Salk.   196;  1  Johns. 
R.    486;   13  id.  1B5  ;   13  id.  380;  18  id.    123;  407,  &c. ; 
against  Donely,  1  Johns.    R.   491  ;  1  H.  Bl.  353,  Hays  v. 
Bryant ;  3  Johns.  R.  26 ;  9  id.  367  ;  16  id.  15S ;  1 8  id.  352,  be. 
^^■U'n^"      ^  ^*'  •^"""V**  f'"'  f  es'i  drink,  8tc.  provided,  and  work 
6  Cowen  2^  "''''  l"bor  in  and  about  nursing,  dbc.  Catharine  Trovinger,  the 
26T.  pit's,  daughter  and  her  two  infant  children,  at  the  deft's.  re- 

S|uest,  and  on  his  promise  to  pay,  &.c. ;  be  was  the  putaUve 
Bther.  Held,  a  promise  to  pay  for  the  board  of  a  woman 
and  her  bastard  child  by  him,  the  purpose  of  both  parties  ex- 
press or  tacit,  being  to  faciliiBto  a  continued  state  of  cohsbi- 
lation,  between  the  promisor  and  the  woman  is  void  :  hut  3, 
the  purpose  must  be  clearly  proved ;  and  is  not  to  be  inferred 
from  a  previous  cohabitatiwi  between  them,  witb  the  knowledge 
of  the  promisee ;  3.  The  fact  is  not  a  sufficient  ground  for 
the  jury  to  infer  consent  to  a  subsequent  cohabitation  in  a  case 
where  the  woman  is  the  daughter  of  the  promisee :  4.  It 
makes  noihing  toward  such  an  inference,  and  should  not  he 
submitted  to  the  jury.  See  Decfaer  v.  Livingston,  15  John. 
479  ;  Uoyd  v.  Jonnson,  1  Bos.  and  P.  340,  utd  cans  cilad. 


CHAPTER  LXI. 

COPY  RIGHra,  kc. 


Art    1  ^  ^*  ^"^^  P^^ten  may  bt  rettrmaed  at  tommon  law.     As 

^gj,    *       where  a  bookseller  employs  a  printer  to  print  so  many  copies 

of  a  work  for  the  bookseller  and  no  more,  and  with  the  types 

'  set  up,  the  printer  prints  an  extra  number  for  his  own  use  and 

sale,  be  is  liable  to  pay  damages  to  lbs  bookseller,  though  he 
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prova  tw  special  damagea.     Cootract  one  thousand  copies: II.  Cm.  61, 
printers  printed  fifteen  Imndred,  and  sold  mo  hundred  and     Sri.  1. 
fifif,  Sec.  for  tbeir  own  use.    The  plis.  relied  on  usage  among    Con. 
printers  and  booksellers.     Tlie  copy  right  was  not  secured.         ^.>•-v-•^ 

^  5.  Action  for  infringing  the  macbine  in  the  case  of  V»*t.  46s- 
Evans  v.  Eaton,  art.  3.  s.  1.  Held,  the  sixth  section  of  the  ^t^^^"' 
patent  act  of  1793,  ch.  156,  which  requires  a  notice  of  the 
special  matter  to  be  given  in  evidence  by  the  deft,  under  the 
general  issue,  does  not  include  all  the  matters  of  defence 
wiuch  the  deli,  may  be  legally  entitled  to  make ;  and  where  a 
witness  was  asked,  whether  the  machine  used  by  the  deft, 
was  like  the  model  exhibited  in  court  of  the  pit's,  patented 
mackine,  held,  that  no  notice  was  necessary  to  authorize  the 
inquiry. 

%  6,  The  first  publisher  of  a  libellous  or  immoral  book  t>  Bun.  k. 
cannot  mainuin  an  action  against  any  person  for  publishing  a*'"*'  ^^ 
pirated  edition. 

Supreme  court  of  the  United  States,  January  term,  1829, 
decided  that  an  inventor,  who,  before  he  applies  for  his  patent, 
saStrs  his  invention  to  be  publicly  used,  cannot  afterwards 
have  a  patent.     His  so  doing  is  an  abandonment  of  his  rigbt. 

^11  con.  Action  of  covenant  broken.  The  declaration  Akt.  2. 
stated  that  the  pic.  and  defl.  were  the  joint  inventors  of  two  Con. 
machines  for  dying  and  drying  silks.  The  one  called-  the  i  ^ck-  R-  445 
reel,  and  die  other  the  lap-frame  j  that  they  mutually  cove- J^^""""' 
oanted  so  to  cooperate  as  to  secure  to  themselves  the  benefits 
of  the  same,  and  that  for  this  purpose  they  covenanted  that 
the  deft,  should  have  secured  to  him  the  exclusive  use  and 
sale  of  the  machines  in  Massachusetts  and  Rhode  Island,  and 
the  pit.  in  the  rest  of  the  United  States ;  that  neither  should 
use  or  sell  the  machines  within  the  district  of  the  other,  under 
the  forfeiture  of  jtlOOO  for  each  machine  so  used  or  sold. 
Yet  the  deft,  made  fifteen  machines  to  be  used  in  Staten 
Island  in  the  State  of  New  York,  and  employed  the  same  in 
that  place,  by  which  he  forfeited  and  covenantad  t»  pay 
^15,000.  The  deft,  pleaded  six  several  pleas,  &u:.  Points 
decided  :  1.  It  was  ill  to  plead  neither  party  was  the  inventor, 
or  separate  patents  to  them  before  agreement,  or  a  subsequent 
joint  patent,  was  void :  2.  To  a  plea,  that  each,  supposing 
himself  the  inventor,  procured  a  patent  and  entered  into  the 
agreement,  expecting,  by  his  patent,  to  enjoy  the  exclusive 
ri^ht  within  his  district,  and  that  the  patents  were  void,  a  re^ 
pbcadoD  traversing  that  they  entered  into  the  agreement  under 
that  Eupposiuon  and  expectation,  was  held  sufficient :  3.  The 
agreement  was  not  void  as  being  in  restraint  of  trade,  there 
being  a  reasonable  consideration  :  4.  After  obtaining  the 
VOL.  IX.  27 
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II.  Cb  6I.  joint  patent  neither  party  could  set  up  the  prior  separate  pS' 
^rt.  2.     tents,  and  that  neither  was  estopped  by  them   from  alleging 
Con.        the  invention   was  joint:  5.  If  the  joint  pateut  was  void,  still 
•'^r-v"^'    the  agreement  was  valid,  the  patent  forming  no  part  of  the 
consideraiion :    6.   Covenant    was  the    proper   action    in    the 
case  :  7.  Said  forfeiture  was  a  penalty,  and   not  4iqi)idated 
damages. 
Abt.  3.  ^  1.  It  is  no  objection  to  a  witness's  competency,  in  a  pa- 

Con,  tent  cause,  that  he  is  stied  in  another  action  for  an  infringe- 

ment of  the  same  patent :  2.  It  is  no  objection  to  a  witness 
tbat  he  is  suhject  to  fits  of  derangement,  if  sane  at  the  time 
of  giving  testimony.  T  Wheat.  356  to  652  ;  and  see  Evans 
o.  Hettich,  7  Wheat.  4S3-470. 

§  7.  An  edition  of  the  laws  of  a  Stale,  revised  and  collect- 
ed by  A,  under  n  resolve  of  its  legislature,  is  not  such  a 
Work  as  entitles  A  to  secure  the  exclusive  copy  right.    4  Har. 
&;  Mc  H.  345,  346,  Kelley  v.  Green. 
1  Pick  R  ISS      ^  ^'  ^"^"^p^  t°  recover  damages  for  the  breach  of  a 
i«g.  'warranty  made  on  the  sale  of  certain  machine  cards.     The 

declaration  alleged  the  defts.  warranted  them  to  be  good  and 
merchantable.  Held,  proof  of  a  warranty  they  were  eqtuU 
to  any  in  America,  does  not  support  the  declaration. 
SWlirat.eos-  %  ^-  Proceedingt  to  repeal  a  patent.  Process  was  the 
8i^E«p»H6  act  of  Congress  of  February  21,  1793,  c.  11,  and  the  judge 
of  the  district  court  of  the  southern  district  of  New  York 
granted  a  rule  on  Cb.  Wood  and  Gilbert  Brundage,  on  the 
complaint  of  Jethro  Wood,  to  show  cause  why  process  should 
not  issue  against  them,  to  repeal  a  patent  granted  to  them  for 
a  certain  invention.  July,  1833,  rule  made  absolute,  and  that 
said  patent  be  repealed  ;  that  process  issue  to  repeal  the  said 
patent,  ix.  The  patentee  moved  the  court  to  direct  a  record 
to  be  made  of  the  whole  proceedings,  and  that  process  in  the 
nature  of  a  tcirefadaa  issue  to  try  the  validity  of  the  patent. 
The  court  denied  the  motion  on  the  ground  that  these  were 
summary  proceedings;  and  that  the  patent  was  repealed  de 
facto  by  making  the  rule  absolute,  and  that  the  process  to  be 
issued  was  merely  to  repeal  tlie  patent.  In  the  supreme 
court  of  the  United  States,  held,  1.  The  patent  was  not  so 
repealed  de  facto :  2t  The  proper  process  is  in  the  nature  of 
a  scire  facia)  at  common  law,  to  the  patentee  to  show  cause 
why  the  patent  should  not  be  repealed  with  costs  of  suit : 
3.  On  the  return  of  such  process  duly  served,  the  judge  is  to 
proceed  to  stay  the  cause  on  the  pleadings  filed  by  the  parlies 
and  the  issue  joined  thereon,  to  the  jury,  or  the  court,  as  the 
issue  may  be.  Record  to  be  made,  &cc.  as  requested  by  the 
patentees  as  above.     A  mandamm  issued  to  the  district  court 
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to  make  aach  a  record  and  to  issue  such  process  in  the  nature  II.  Ch.  61. 
of  a  tdrefacioM,  Uc.  as  the  patentees  asked  for ;  this  was  tlie     ^ri.  3. 
true  course  in  order  to  try  the  cause  on  such  a  proper  issue       Con. 
in  laiv  or  fact,  as  the  parties,  in  their  pleadings,  might  form.         -.^i-^.-^^ 

How  far  B's  contract  wiih  C,  for  the  use  of  A's  machine,  ^?-?'""' "" 
invades,  or  not,  his  patent-right,  itc.     Deft,  pleaded  the  gea- 
enil  issue,  and  gave  notice   of   what  he   meant   to  prove. 
I  N.  H.  Rep.  347-350,  a  patent  case. 


CHAPTER  LXn. 


^  1  eon.  The  ground  of  this  action  is  fraud,  and  it  liesAiiT.  1. 
against  an  infant  on  a  warranty,  for  the  sale  of  a  horse,  even    Con. 
when  the  form  of  the  action  is  ex  conirtutu,  and  the  substance 
w  delicto.  1  Nott  b  Me  Cord,  197-200. 

1  Greenl.  376-394,  Cross  k  al.  ».  Peters,  held,  1.  To  en- 
able the  vendor  to  rescind  a  contract  for  the  sale  of  goods, 
and  reclaim  them  on  account  of  the  vendee's  fraud,  it  must 
appear  that  deceptive  tuiertioiii  and  false  representalioni 
were  fraudulently  made  to  induce  the  vendor  to  part  with  the 
goods  :  3.  The  mere  insolvency  of  Ihe  vendee  and  the  lia- 
bility of  the  goods  to  immediate  attachmAit  by  his  creditors, 
though  well  known  to  himself  and  not  revealed  to  the  vendor, 
will  not  avoid  the  sale.  The  vendor  brought  replevin  against 
a  deputy  sherifT,  who  had  attached  them  as  the  property  of 
the  vendee.  Plea,  property  in  him  and  not  in  the  pit.  and 
issue.  The  vendee  was  admitted  as  a  witness  not  having  paid  Bam  «.  Beu, 
for  the  goods.  This  case  is  largely  considered  and  numerous '^''i*'-  *■  "■ 
cases  cited. 

^  13  con.  The  principle  a  sound  price  implies  warranty  of 
a  sound  article  sold,  is  a  principle  of  the  civU,  not  of  the 
cotRiAon  law.  In  South  Carolina,  that  of  the  ctW  law  seems 
long  (o  have  been  adopted.  See  1  Bay.  66,  334;  3  Bay.  19, 
380,  334 ;  1  Constitutional  Reports,  (are  of  a  court  of  ap^ 
peals  only,)  183-360  ;  3  do.  143 ;  1  Nott  h.  Mc  Cord,  142, 
194;  2  Nott  Be  Mo  Cord,  60,  76.  153,  156,  265;  1  Mc 
Cord,  100-537.  Bui  in  South  Carolina  this  implied  warran- 
nr,  resting  on  a  tound  price,  is  not  extended  to  sheriff 't  sales, 
for  in  thein  there  are  no  implied  warranties;  but  is  to  thescouLR 
sales  of  executors  and  administrators,  and  the  tender  of  tbe^**- 
property,  found  to  be  defective,  must  be  unconditional,  defi- 
lute,  and  cerUin.  1  Nott  &  Mc  Cord,  194,  I9T,  Nor  does 
an  implied  warranty  extend  lo  the  moral  qualities  of  a  slave. 
1  He  Cord,  320.  But  it  extends  to  avetion  sales  ;  sales  even 
by  executors  aad  administrators.  2  Nott  ScM'Cord,  153-156. 
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II.  Cu.  62.     4  Rand.  5,  8,  said,  bo  is  ihe  civil  law  rule  adopted  ui 

Jlri.  1.     Nonh  Carolina,  but  the  common  law  rule  is  adopted  in  Vir- 

Cen.      ginia.     Pages  8  to  18  :  there  is  no  implied  warranty  in  aber- 

\^r>s^^H'    iff's  sales;  the  rule  caveat  emptor  apices  to  such  a  ease. 

4  Barn.  k.  Cres.  106,  is  the  principle  of  the  comiwHi  law. 

Seech.  116.  a.  2.  s.  8.  Vol.  4. 

3  litt  12T.  If  the  purchaser  cannot  see  the  property  when  purchased, 

and  Ihe  vendor  must  undenuod  the  purchaser  relies  wholly  cm 
his  representation,  the  rule  the  buyer  is  bound  to  notice  pal- 
pable defects  does  not  apply. 

^  16  am.  But  if  the  vendor  or  lessor  falsely  affirms  a  fact 
in  bis  own  knowledge  alone,  to  the  injury  of  the  vendee  or 
lessee,  6ic.  sn  action  lies  ;  as  where  the  vendor  of  a  public 
house,  pending  a  treaty  for  selling  it,  made  certain  deceitful 

^,^^3,^20  representations  as  lo  the  amount  of  business   done  in  it  and 

— Seeut-S.  T.  the  rents  received  for  parts  of  the  premises,  whereby  the  pit. 

«ri—\tYaMt.^^^  induced  to  give  a  large  sum  for  them.     In  an  action  on 

e.  '  the  case  the  ph.  recovered. 

Abt.  2.  ^  '"^  <^''^-  ^  purdiaser  of  a  parcel  of  wheal,  by  sample, 

Con.  ^^^  ^  right  to  inspect  Ihe  whole  in  bulk,  at  any  proper  and 

1  Bmd.  It       convenient  time  ;  and  if  the  seller  refuse  to  show  it,  the  buyer 

Cm.i-a.       njgy  rescind  the  contract. 

8Ci)weD,8S4-     On  a  sale  by  sample  the  vendor  is  responsible  that  the  bulk 

"k  ^^^^^^  ^^^  commodity  ^all  be  equal  in  quality  lo  ihe  sample ;  and 

*■    "**  an  agent  or  broker,  not  restricted  expressly  in  his  power,  may 

sell  by  sample,  or  with  warranty.  His  power,  in  some  cases, 
grows  out  oP  the  nature  of  his  business. 

8  HuoD,  101.  ^19  con.  Bui  this  action  caanot  be  supported,  if  the  re- 
presentation be  in  substance  true  according  lo  the  parly's 
knowledge  and  belief;  the  gist  of  ibis  action  is  fraud.  6 
Cowen,  346-354. 

The  person  who  recommends  another  must  know  him  not 
trKstworfhtfof  the  credit  proposed  to  make  bim  liable.  3  Rand. 
410-434,  Lang  o.  Lee  k.  al. 

SPick.  R.214     ^  21.   Warranty,   what — agent  personally  liahle    on   it. 

^^^^^f' Atsumptit.     Whereas,  in  conaideratioR  the  pit.  would  buy  of 

Jr.  '    the  deft,  two  thousand  gallons  of  winter  oil,  of  prime  quality, 

the  deft,  promised  the  pit.  that  the  said  oil  was  of  a  good  and 
superior  quality,  to  wit,  prime  quality  winter  oil.  He  the  pit. 
did  buy  the  two  thousand  gallons,  yet  the  oil  was  not  prime 
quality  winter  oil.  The  warranty  was  proved  thus, 'Boston, 
April  llih,  1822,  sold  Mr  E.  T.  Hastings  two  thousand  ,  gal- 
lons prime  quality  winter  oil,  half  in  tierces,  half  in  hogsheads, 
at  eighty  cenU  per  gallon ;  six  months'  credit,  deliverable 
within  ten  days,  credit  lo  commence  on  delivery.  William 
Ijovering,  Jr.*     Was  delivered. 
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3.  It  is  not  a  nwlerial  vartaece  lo  deotare  on  such  a  oon-n.  Ch.  62. 
tract  as  an  ondertaking  tfaat '  the  oil  was  of  a  good  and  supe-     .^rt.  2. 
rior  qinliiy,  to  nit,  prime  quality  winter  oil.'  Cos. 

3.  As  the  faOoF  gare  the  bill  to  tbe  pit.  without  denptating  i^^v-^ 
that  be,  the  factor,  «eied  as  bd  agent,  was  held  personally  lia- 
ble, thonf^  be  hod  settled  with  bisprincipal  before  notice  of 
tbe  breach  of  warranty ;  and  though  b^re  the  oil  was  deliv- 
ered, and'tiie  bill  of  pateele  made  oiti,<tbe  owner  of  the  oil 
bad  inibnned  the  YBifdes  that  it  was  sold  on  his  account,  and 
before  tbe  action-was  brought  tho  a^ent  ako  ioforined  hiiu  of 
the  same  fact.  The  deft,  denied  there  was  any  warranty  in 
the  bill  of  sale.  Above  fifty  anthorities  were  cited  in  diis 
ease  by  tbe  counsel. 

§  22.  3  Bolst.  95,  per  Croke,  J.  '  fraud  without  damage, 
or  damage  without  fraud,  gives  no  cause  of  ac^on  ;  but  where 
these  two  do  coocur,  there  an  action  lieth.'  See  Haycraft  ». 
Creasy,  2  East,  92-109  ;  an.  3.  s.  19 ;  Clifibrd  v.  Brooks, 
13  Ves.  138;  Benson  v.  Bronson,  7  Johns.  Ch.  R.  202. 
'  Fraud  and  damage  coupled  together  will  eutide  the  injured 
party  to  relief  in  any  court  of  justice.'     Pasley  ». .Freeman. 

^  33.  To  constitute  an  express  warranty,  it  is  essential  that 
the  affirmation  at  the  time  should  be  intended  as  a  warning ;  Swett  •.  Col- 
otherwise  the  affirmation  is  rnerely  the  judgment  or  opinion  of  S"'"- *"■*"• 
the  vendor. 

%  24.  Bntthougb  in  an  action  founded  on  a  warranty  of  sound< 
ness,  it  is  necessary  to  prove  the  warranty,  yet  it  is  enough  to 
show  the  vendor's  intention  to  warrant, — not  necessary  to  prove  jg^^^^' 
it  was  made  in  express  words.    That  is  necessary  only  when  the  Johu.  B.I^- 
plt.  proceeds  on  an  express  warranty.     See  s.  4,  S.  3.  ^- 

^2S.  No  particular  form  of  words  is  necessary  to  constitute  <Cowen,*40- 
a  warranty  of  goods,  but  must  be  express  and  positive  ;  one  the  **"■ 
vendee  relies  on  :  2.  In  common  sales,  where  the  vendee  may 
exanune  die  goods,  the  vendor  is  not  answerable  for  any  latent 
defects,  without  fraud  or  express  warranty.    Other  pointq  stated, 
many  authorities  exainmed  by  the  court,  Ecc. 

4  4  eon.  But  held,  if  A  sell  shingles  not  of  the  size  prescribed  Art.  3. 
by  statute,  and  take  the  buyers  note  for  the  price,  A  caimot  re-  .  Con- 
cover  on  the  note.  Written  arguments ;  a  long  and  much  con- 
tested case :  many  authorities  cited ;  the  principal  one,  the 
shingles  were  sold  in  direct  violation  of  the  statute  1783,  ch.  It: 
see  «b.  196,  a.  9.  s.  3,  ch.  40,  a.  6,  s.  20;  17  Mass.  R.  256 
to  26 1 ,  Wheeler  v.  Russell. 

"Hie  piL  sold  to  the  deft,  leghorn  haU  at  an  agreed  price,  apd  ^JJ  \e^**' 
of  a  certain  quali^,  and  then  agreed  to  deliver  extra  crowns  to  johu.  R.  144. 
stut  the  hats,  free  of  charge ;  but  the  crowns  sent  did  not  match 
the  bats.    The  deft,  did  not  return,  or  ofier  to  return  the  hats- 
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II,  Ch.  62.  The  pit.  sued  for  tbej  price,  and  therefrom  the  deft.,  was  al- 
Art.  3.    lowed  to  deduct  the  amout  of  the  loss  she  bad  sustained. 

Con.  So  in  bd  action  for  the  price  of  a  chattel,  the  defl.  may  prove 

.^^~^^-,^  a  deceit  in  the  Bale,  and  that  the  chattel  was  of  no  value,  so  de- 
BMciter «.  feat  the  pit's,  action ;  or  if  the  unsoundness  produced  only  a 
Troooiai,  18  partial  diminution  of  the  value,  that  the  deft,  may  show  in  mid- 
John..  B.  80!.  g^jjjj^  jjC  J  j^gggg  claimed  by  the  pit. 

Sill  tr  Bood  la     ^°  ''^  ^  °°^  ^^  given  for  the  price,  and  is  sued,  the  deft,  may 
Johiu.  R.  vso.  show  the  deceit  in  the  sale ;    and  a  fraudulent  representadon 
of  the  vendor,  renders  such  note  void.     On  the  whole,  tlie  de- 
cision in  Everet  c.  Gray,  may  be  questioned,  though  in  Ken- 
tucky the  principle  of  it  seems  to  have  been  adopted,  as  in  aa- 
ntmpiit  for  goods  sold.    Held,  it  is  not  available  in  defeoce  that 
the  article  purchased,  is  of  less  value  than  was  represented,  ^it 
Notte,  1  lilt  """  received,  and  was  of  any  value,  and  uxa  %ued  by  the  oij/i. 
XlB.  And  as  to  the  uting,  this  case  does  not  support  Everet  e.  Gray. 

The  deft,  may  have  accepted  the  gun  locks  before  he  could 
well  know  their  defects ;  had  he  uted  them,  the  case  had  been 
more  against  him. 
aoneni.  is»-     ^10.  The  tkipper  deceiving  the  ttuuler,  fyc.    A,  the  master, 
143,  Header-  received  diverse  casks  of  hme  on  freight,  consigned  to  him  for 
""*■     **''■  sale,  duly  inspected  and  branded,  and  represented  by  B,  the 
owner,  as  good  lime,  and  the  master  sold  it  as  such.     In  fact, 
it  was  of  00  value.     The  vendee  sued  A  and  recovered  dania> 
ges.     A  gave  notice  to  B  of  the  action,  and  sued  him,  and  re- 
covered the  amount  of  the  judgment  against  A,  with  all  costs 
and  expenses  necessarily  incurred  in  the  defence  of  the  suit  of 
the  vendee,  A  having  uithfuliy  and  prudently  defended  it.     In 
A's   action  against  B,  a  copy  of  the  judgment  against  A  was 
deemed  admissible  evidence,  though  not  exclusive.     See  Con- 
ner V.  Henderson,  15  Mass.  R.  319  ;  cited  ch.  132,  a.  2  s.  18. 
The  action  of  Henderson  was  for  money  bad  and  received,  &c 
he  having  paid  to  Sevey  the  amount  of  the  sales ;   but  deceit 
was  the  essence  of  tbe  action. 
Art.  4.  §  Scon.  Held,  on  a  sale  with  warranty  of  soundness,  or  where. 

Con.  by  the  special  terms  of  the  contract,  the  vendee  is  at  liberty  to 

IS  Wbeit.iSS  return  the  articles  sold.  An  oSer  to  return  it  is  equivalent  to 
tmi^iLta"er-  ^"  °^"  accepted  by  the  vendor,  and  the  contract  being  thereby 
roTP.  Wfna.  rescinded,  it  is  a  defence  to  an  action,  for  tbe  purchase  money 
brought  by  the  vendor,  and  will  entitle  the  vendee  to  recover  it 
back  if  it  has  been  paid :  2.  But  if  the  sale  be  absolute,  and 
there  be  no  subsequent  consent  to  take  back  the  article,  the 
contract  remains  open  and  in  force,  and  the  vendee  must  sue  on 
his  warranty,  unless  it  be  proved  the  vendor  knew  of  the  im- 
soundoess  of  the  article,  and  the  vendee  tenders  a  return  of  it 
in  a  reasonable  time  :  3.  If  the  sale  be  absolute,  and  the  ven- 
dor afterwards  consonis  unconditionally/  to  take  back  the  article^ 
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fte  ocMitraot  is  at  an  end,  as  first  above  ;  and  1  Stark.  51 ;   see  II.  Ch.  63. 
a.  2,8.33.  jJrt.  4. 

^33  am.  But  1  N.  H.  Rep.  174-J77, -Reed  v.  Prentiss:  "  Con. 
Aawmpiit  on  a  note  given  by  the  deft,  to  the  pit.  for  sise  the  >.^•^/'w 
ph.  sold  the  deft.,  was  found  to  be  bad ;  but  no  deceit,  no  fraud, 
or  warranty ;  tbe  pit.  recovered  ;  but  said  ex  gratia,  and  au- 
tfaoriiies  cited  to  each  point^the  defence  had  been  rood.  1. 
Kthe  property  had  never  passed  to  the  vendee  :  3.  Had  fraud 
beea  found  to  have  been  practised,  or,  3.  An  express  warranty 
broken.  Jones  v.  Scriven,  ch.  179,  a.  9,  s.  II ;  Kimball  v. 
Cumungham,  cb.  32,  a.  4.  s.  3 ;  Parkinson  «.  Lee,  ch.  63,  a. 
3,s.  IT;  Defre^eo.Trumper.ch.  63,  a.  4,  a.  16;  Emerson «. 
Brigham,  ch.  62,  a.  3,  s.  8 ;  Pollard  v.  Lymsn,  ch.  115,  a.  4, 
3.  11  ;  Holden  v.  Dakin,  ch.  63,  a.  4,  s.  16,  &c. ;  and  cases  ' 
hernn  cited,  abo,  3  Cfattty's  PI.  100 ;  6  Johns.  6 ;  7  do.  331 ; 
13  do.  363;  1  Jt^ns.  96,  138,  374;  3  Johns.  179  :  4  do. 
431;  Sdo.  354-403;  6  East.  110;  all  these  are  authorities 
cm  tfae  point. 


CHAPTER  LXIU. 
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^econ.  1  Nott&lVrCord,  164,  185:  tocal)  one  a  mulattoAsT.  3. 
is  actionable  perte;   1  Bay.  171  ;  so  the  words  'you  are  a    Con. 
counterfeit ; '  2  Con.  R.  408. 

l]fords  impulJDg  weakness  of  intellect,  are  not  actionable  i  Nott  ft  Mc 
though  spoken  of  a  candidate  for  congress.     So  where  words       '  ''^~'^- 
are  innocent  or  jusdfiable,  not  actiooabfe,  though  tbey  may  have 
created  some  special  damage.     Words  that  charge  a  woman  q^^  ^m  am. 
with  a  breach  of  chastity,  not  actionable  unless  special  damage        n  » 
be  proved,  nor  to  say  she  is  a  whore. 

The  sense  in  which  words  are  received  by  the  world,  is  the  L^"8-  *  B- 
3eaae  courts  of  justice  ought  to  ascribe  to  them  in  slander. 

It  is  actionable  to  say  of  another,  he  made  and  published  a  ^^^-  ^  ^^ 
t3)el.  But  it  seems  it  is  not,  to  say  he  committed  an  aaiatdt 
and batttry,forcihU  entry,  fyc.  To  call  a  womnn  a  whore  i3pp,2fi6.sei. 
actionable  in  Pennsylvania,  without  special  damages  for  fornica- 
tion is  indictable,  and  inc)ude3  moral  turpitude,  id.,  and  3  Sei^. 
li  R.  266.  Words  ought  to  be  taken  as  the  hearers  understand 
them.   1  Nott  &  M'Cord,  316-390. 

^  38.  Calling  a  man  rogtie  and  villain,  and  saying  he  had 
ruined  many  families,  and  the  curses  of  the  widows  and  chlMren 
were  on  him,  and  that  he  had  wronged  the  deft's.  father's  estate, 
and  cheated  the  deft's.  brother  Thomas,  is  actionable,  •^'0"B*il^  Jm**" 
the  pit.  has  stated  in  his  declaration  that  he  was  a  merchant  at  S'^ji ,,' 
the  tinie,  &c. ;  and  it  was  proved  he  was  not  a  merchant.  AddiwD. 
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II.  Ch.  63.     ^  3d.  So  wbero  tbe  deri.  called  tbe  pit.  *  a  bloodj  dusT,'  it  ms 
jlrt.  2.     held  these  words  were  acdonable,  though  accompanied  by  otber. 
Con.       ezpieisioiis  which  made  it  doubtful  if  the  defL  meaoi  a  charge 
.^^-.^-^^    of  felony.    Fishor  «.  Roberson,  2  M'Cord,  189. 
Glbbs  e.  ^  40.  Slander  of  a  witoen  in  BsyJog  he  banded  papers  to  ajuior 

Dewey,  B       to  iafiueDce  tbe  jury,  or  to  toflueaoe  and  bribe  the  juiy.     Held, 
&wflii,  BOS— ^g  ^^  defamatioo,  as  axnountiQj  to  a  charge  of  emhracery, 
which  is  an  attempt  by  either  party,  or  a  stranger,  to  corrupt  or 
iafluence  a  jury,  or  to  inclioe  tbem  to  faror  odo  ude,  by  gilts  « 
promises,  threats  or  pursuasioos,  or  to  instruct  them  in  the  cause 
any  other  way,  except  by  opening  and  enforciog  tbe  erideoce 
b^  aigument  at  the  trial.    Several  counts,  one  bad  g^ieral  Ver- 
dict, thereon  judgment  arrested. 
Art.  3.      *     ^  22.  Loss  of  marriage.     Declaration  aUsdged  a  contraa  of 
Con,  marriage  between  the  pit.  and  P.  Balier,  and  that  Ute  deft,  to 

Moody  V.        prereni  it,  declared  to  Baker  that  be  had  had  carnal  intercourae 
CoiraD,  861—  ^^  ^  P''-'  ^y  '^^'O"  whereof,  B.  refused  to  many  her.    Ver- 
ses.   '  diet  for  the  pit.  for  ^1450.     Motion  in  arrest  of  judgment  for 
the  insufficiency  of  the  declaration,  and  for  a  new  trial  on  a 
case :    motion  denied,  and  on  the  ground  of  tpecial  damage, 
Savage  C  J.,  dissented.     Seems,  1.  Because  her  remedy  was 
against  Baker,  who  broke  bis  contract  of  marriage :   2.  Tbe 
judge  admitted  improper  evidence. 
Art.  4.  %  28.  Case  for  defamation;  simply  lo  bum  one's  own  store  is 
Con.          not  unlawful ;  nor  !s  it  actionable  to  say  A  maliciously  burnt  bis 
?^^^"m'  **"  *'^"'  store.     To  make  his  words  actionable  there  must  be  a 
«.  Toray.        coSo^itiiK  or  en  averment,  stating  such  circumstances  as  will 
render  such  burning  unlawful ;   and  it  must  appear  the  words 
were  ^token  of,  and  concerning  such  circumstances ;  and  tbe 
want  of  sucb  coUoquivm  or  avumeot  is  not  cured  by  an  mnuen- 
do.     There  were  no  words  in  tbe  declaration  which  cbarged 
the  pit.  with  burning,  or  with  a  design  to  bum  the  property  of 
another  person,  or  his  own  property  insured,  but  in  tbe  innuen/o, 
which  cannot  enlarge,  or  add  anything,  but  to  make  more  clear 
by  explanation  the  sense  of  the  words  averred,  to  have  been 
spoken.     The  facts  and  circumstances  which  constitute  the 
crime  imputed,  must  be  stated,  and  then  it  must  be  averred  the 
words  were  spoken  of,  and  concerning  the  pit. ;  iCowp^  672  ; 
see  a.  5,  s.  8,  a.  8.  s.  10,  cb.  219,  a.  1,  s.  3. 

^  39.  Nor  m  South  Carolina  is  it  actionable  to  call  a  woman 
a  whore;  1  Const  Rep.  101  :  see  sect.  20  above;  remedy  pro- 
bably as  in  England. 
PoweriD.  %  30.  Nor  are  words  charging  tbe  pit.  with  false  swearing, 

^'^"■■*  Mc  or  subornation  of  purjury,  unless  it  appears  by  a  colloquium, 
or  by  tbe  words  themselves,  that  they  had  reference  to  an  oath, 
taken  in  the  course  of  a  judicial  proceeding. 

Count  in  slander  charging  the  deft,  uttered  and  published 
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then  wwds, '  be,'  (meaning  tbe  said  1,  the  pit.) '  has  been  wilhu.  Ch.  63. 
a  sow,  aad  I,  (meaning  the  said  C,  ibe  deft,)  can  prove  it ;  pre-     ^rt.  5. 
ceijed  and  followed  by  a  recital  and  averment  tliat  the  words        Con. 
were  intended  lo  charge  the  pll.  with  the  crime  against  nature,    ^^^^,'•^ 
tec     Held,  sufficient :  2.  Where  words  are  of  doubtful  import,  Omcirich  «! 
the  iury  are  to  find  their  meaning  ;  3.  The  oiEce  of  an  innucn-  '^'x*"'^' 
do  a  merely  esplanatory.     It  cannot  enlarge  the  meaning  ofj^*!^"'      ~ 
words  beyond  their  natural  signification.     Verdict  for  the  pit. 
Motion  in  arrest  of  judgment.     Judgment  for  the  ph.     Judg- 
ment affirmed  in  tlie  court  of  errors;  4  Cowen,  714. 

^  20  con.   1  Hop.  Ch.  R.  347-353,  held,  1.  A  neiespa- AnT.  7. 
per  alalilishment  is  a  subject  of  property  and  of  contract,  and    Con. 
a  right  Id  it  may  be  protected  in  chancery.     One  who  has  Snowden ». 
sold  out  may  only  set  up  a  rival  paper,  not  conlinve  the  form-    '^' 
er ;  if  doubtful  which,  no  injunction  issues,  which  is  a  writ  to 
protect  rights  that  are  clear  ;   at  best,  not  reasonably  doubled. 
One  reason  slated   tn  the  bill  was,  that  Noah,  the  deft.,  was 
intoleenl,  and  the  pit.   had   no   remedy  but   in   prevention. 
8  Ves.  Jun.  315 ;  17  do.  336  ;  and  4  Barn.  &  Cres.  35,  as 
to  libels. 

^  27.  This  was  an  indictment  for  publishing  an  obsceneuMw-R. 
book,  entiiled  the  '  Memoirs  of  a  Woman  of  Pleature,'  ^■'"'tf^t^ 
Held,  it  is  sufficient  to  give  a  general  description  of  the  of-ug|Q,,«, 
fence,  or  of  the  libel,  and  lo  aver  iis  tendency,  without  copy- 
ing the  book,  or  minutely  describing  the  prints.     It  can  never 
be  required  to  spread  such  a  book,  ai  large,  on  the  record  of 
tbe  court.     To   do  this  the   public  itself  would  give  perma- 
nency  and   noiorieiy  to  the   indecency  in  order  to  punish  it. 
The  common  pleas  succeeds  the  sessions  and  has  jtinsdiction 
of   libels.     The  book  is  in   evidence :   is  the  form  of  one 
count.     Several  counts^-one  good,  and  a  general  verdict  is 
applied  to  tbe  good  one. 

%  28.  2  Pick.  R.  113-121,  Clark  v.  Binney,  held,  the 
following  publication  was  a  libel.  Binney,  a  public  officer,  in 
a  report  of  an  official  investigation  into  his  conduct,  published 
the  testimony  of  a  witness  with  these  comments :  '  I  am  ex- 
tremely loath  to  impute  to  A,  (the  witness,)  or  B,  his  partner, 
improper  motives  in  regard  to  the  false  accusation  against 
me,  yet  I  cannot  refrain  from  the  remark,  that  if  their  motives 
have  not  been  unworlhy  of  honest  men,  their  conduct  in  fur- 
nishing materials  to  feed  the  flame  of  colamny.  Sic,  has  been 
such  as  to  merit  the  reprobation  of  everj-  mnn  having  a  parti- 
cle of  virtue  or  honesty,  Sic. :  they  have  both  much  to  repent 
of  for  the  groundless  and  base  insinuntlons  they  have  propa- 
gated against  me : '  2.  In  an  action  for  a  libel  a  verdict  will 
not  be  set  aside  for  excessive  damages,  unless  they  are  so 
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II.  Ch.  63.  Sagraiitly  outrageous  as  manifestly  to  show  (hat  the  jury  were 
Ah.  7.     actuated  by  passion,  partialily,  prejudice,  or  corruption.    Tbe 
Con.       publicotion  was  in  a  pamphlet.     Deft,  pleaded  a  special  jusli- 
ji-v-^     ficatioD.     Jury,   on  issue,   found  a  verdict  for  the  pit.  and 
jtlOOO  damages.    Motion  in  arrest  of  judgment  on  the  ground 
(be  remarks  were  not  libellous,  and   for  a  new  trial  because 
ilie  damages  were  excessive.     The  court  adopted  the  defini- 
tion of  a  libel  in  Commonwealth  v.  Clapp.     Judgment  on  the 
verdict. 
2Pick.  R.  8ia     ^  39.  Case  for  a  libel,  published  by  the  defi.  concerning 
-^18, RBTDing- tiie  pi(.     pien  not  guiliy.     Held,   1.  If  n   member  consent 
den, '       ^~   the  church  may  investigate  apy  complaint  made  against  him 
in  writing,  by  a  person   not  a  member,  no  action  lies  against 
(he  person  making  the  complaint,  without  showing  express 
malice  :  3.  Tf  the  judge  state  to  the  jui-y  there  is  no  evidence 
of  such  malice,  when  there  Is  some  slight  evidence  of  it,  but 
not  sufficient  to  support  a  verdict,  this  is  not  cause  for  a  new 
trial:  3.  Evidence  tending  to   prove  the  truth  of  the  charge 
in  such  complaint  may  be  admitted   under  the  general  issue, 
for  the  purpose  of  showing   probable  cause  for  the  complaint 
and  rebutting  the  presumption  of  malice. 
8opM>W.  '^  30.  Case  for  a  libel.     Plea,  general  issue.     The  pU. 

Ben^Ouwd     ""'  ^  ^^^^S  ^^^Y  ^^  SW)d  character,  mucli  employed  in  keep- 
.kngooa.    .^^  school,  &tc.  of  good  connexions,  &«;.     Held,  1.  A  false 
complaint  made   with  express  malice,  or   without   probable 
cause,  to  a  body  having  competent  authority  to  redress  the 
'  grievaace  complained  of,  may  be  the  subject  of  an  action  for 
a  hbel,  and  the  question  of  malice  is  for  tbe  Jury.     So  held 
in  the  case  of  a  letter  from  an  inhabitant  of  a  school  district 
to  tbe  school  committee  accusing  the  schoolmistress  of  a  want 
of  chastity:  2.  When  one  deliberately  publishes  a  calumny, 
when  be  has  no  reason  to  believe  it  true,  is  conclusive  evi- 
'  dence  of  malice.     Deft,  was  a  man  of  wealth  and  influence. 
Verdict  was  for  $1400  damages,  and  a  new  trial  refused. 
4  Birn.  fc  '^'"'  delivery  of  a  newspaper  to  the  officer  at  the  stamp  of- 

Cru.  30.         lice  is  a  sufficient  publiceiion  to  support  an  indictment  for  a 
libel  in  that  paper. 

Evidence  in   mitigation,  he.  of  damages.    See  ch.  63.  a. 
3  Biro.  &.       7.  5.  9  con.    In  an  action  for  a  libel  the  deft,  cannot,  in  bar  of 
C«i.  Its.       tijg  Qction,  or  in  mitigation  of  damages,  give  in  evidence  libels 
published  of  him  by  the  pit.  not  distinctly  relating  to  the  same 
p. «».  subject.     Case  for  slander.     Deft,  defaulted.     Writ  of  inqui- 

ry. Pit,  offered  no  evidence.  Jury  assessed  £40  damages. 
Adjudged  correct.  Sec  ch.  85.  Evidence  in  mitigation  of 
damages.  See  Matson  v.  Buck,  5  Cowen,  499,  500.  Case 
for  slander  for  saying  of  the  pit.  as  a  superintendent  and  soli- 
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chor  irf  tfae  Brie  canal,  <h«  has  oheaied  the  State  ;  he  hasjl,  Ch.  63< 
taken  a  receipt  hi  ten  dollars  and  paid  but  one  dollar ;  he     Art.  7. 
has  taken  a  receipt  for  thirteen  dollars  and  paid  but  six  dol-       Con. 
lars.'     Held,  the  deft,  could  not  show  in  mitigation  of  dama-    v,^>-v-<«^ 
gea,  or  otherwise,  that  the  charge  was  generally  reported  to 
,    be  true.     The  court  considered  the  reports  as  unfounded,  be- 
cause the  deft,  hatl  attempted  to  prove  ihent  and  failed.     Re- 
Ued  much  on  Wolcott  e,  Hall,  6  Mass.  R.  514.  See  s.  34. 

Words  must  be  proved  as  laid.     It  is  not  sufficient  to  prove  fq,  ,.  vu- 
eqairalent  words.     Words  to  the  same  effect  are  not  the<i"'t>«ck,  b 
same  words.     The  pit.  need  not  prove  all  the  words  on  re-  bi*^"*' 
cord  ;  but  he  must  prove  so  much  of  them  as  will  support  his 
action.     The  words  must  be  stated  and  proved  in  substance. 

^  51.  When  the  evidente  vartu/roni  the  plea,  the  pit.  hasAsT.  6. 
judgment,  as  3  Bam.  in  Cres.  678,  679,  Weaver  o.  Lloyd.  Con. 
Case  for  a  libel  published  in  an  (>xford  newspaper.  The 
libel  charged  the  pit.  with  various  acts  of  cruelty  to  a  horse, 
and,  among  others,  with  knocking  out  an  eye.  Deft,  pleaded 
the  charge  was  true  in  substance  and  effect.  The  jury  found 
that  it  was  true  in  ail  parttculars,  except  that  the  eye  was  not 
knocked  out.  Held,  the  justi6cation  was  not  proved.  Judg- 
ment for  the  pit.  It.  damage.  Cited  Edwards  v.  Bell,  1 
Bing.  403. 

^  53.  In  defamation,  or  slander,  the  deft,  may  show  that 
the  words  charged  were  foHowed  by  others  explanatory  of 
the  meaning,  and   modifying  expressions,  so  as  to  render  the  i  Coiut.  Rep. 
words  charged  not  actionable.  '*■ 

^  53.  In  a   declaration   for  slander  it  is  soflicient  to  state  2  He  Cord, 
the  substance  of  the  words  spoken;  therefore  it  is  sufficient '"'■ 
to  sute  that  the  deft,  lately  published  and  declared  that  the 
ph.  had  stolen  liis  potatoes,  &c.     It  is  necessary  to  slate  and 
aver  that  the  deft,  spoke  and  published  the  slanderous  words. 

^  54.  How  far  the  deft,   may  justify  speaking  words  he 
bears.     It  seems  be  may,  if,  at  the  time  of  speaking   them, 
he  names  the  person  of  whom  he  heard  them,  and  if  he  did 
in  fact  hear  them;  but  justification  is  not  to  bar  the  action, 
but  cmly  is  admitted  to  prove  there  was  no  maUce  in  the  deft, 
when  he  spoke  or  repeated  the  words.     Hence,  if  the  deft.  HiUer«.  Kerr, 
affirm  the  truth  of  the  words,  he  is  liable,  though  he  adds  he  **'  c<»<*.«w, 
heard  them  uttered  by  another.     As  where  the  deft,  said  of 
the  pit.  'he  atde  a  cart,'  but  added  that  he  heard  the  words 
spoken  by  A  B ;  and  the  ph.  may  give  in  evidence  the  speak-  !<). 
ing  of  the  same  words  by  the  deft,  after  the  action  is  com- 
menced. Id. 

%  55.  Evidaife  of  general  character.    Defamation,  for  that  ^^<''i°"<'  ■- 
the  deft,  had  chained  the  pit.  with  arson,  so  being  a  thief  and  f^^;  su 
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IT.  Cb.  63.ateBling  apples.     PIar,  not  guilty.     1.  Evideaee  of  Iris  f^' 
Art.  8.      eral  character  was  admitted   in  mitigation  of  damages  under 
Con.       said  issue :    2.  Secus,  it  seeiiis  if  the  deft,  justifies  :  3.  In 
■.ri'-v'x^     slander,  in   penal   eciion,  actions  for   libel,  and  otber  aciions, 
vindictive  in  tlieir  nature,  a  new  trial  will  not  be  granted  mere- 
ly because  ihe  verdict 'is  azainst  the  weight  of  evidence. 
Dam>m(  v.         ^  36.  CasQ   for  defamatinn  brought  by  a  minister  of  the 
Cowcn'TS  90  B™P^''  stated  his  situation,  salary,  &c.  deft,  intending,  be.  on 

■  ,  at ,  snid  '  his  sister  P.  bad   been  delivered  of  a 

child,  and  that  the  domini  was  the  fattier  of  said  chihl,  and 
he  laid  it  on  Tirootby  to  clear  himself,  but  he  believed  it 
was  the  domini's,  and  that  ilie  domini  had  draired  him  lo 
make  away  with  it,'--— adding  in  the  proper  places  the  mean- 
ings, Sic.  Other  counts  varying,  some  stating  special  dam- 
ages, iic.  Plea,  not  guilty.  The  words  were  spoken  in  the 
low  Dutch  language,  taken  down  from  a  witness,  at  the  trial, 
by  two  ministers,  and  translated  by  sworn  interpreters.  Tbe 
words  were  not  proved ;  but  many  different  words,  in  two 
converrations,  but  in  substance  lo  the  same  amount.  Verdict 
for  tbe  pit.  and  motion  in  arrest  of  judgment.  Motion  denied. 
Many  authorities  were  cited  by  counsel.  The  court  held,  1. 
They  '  take  it  for  granted  the  words  were  proved  as  laid,  and 
with  the  idtention  imputed  '  in  the  declaration  :  3.  Words  are 
now  to  be  construed  according  to  tbeir  plain  meaning  and 
natural  import, '  according  to  the  ideas  they  are  calculated  to 
convey  to  those  to  whom  they  are  addressed.'  Cited  Good- 
rich V.  Woolcott,  3  Cowen,  S39,  &u:. :  3.  '  It  is  tbe  province 
of  tbe  jury,  when  doubts  arise,  to  decide  whether  tbe  words 
were  used  maliciously,  and  with  a  view  to  defame  ; '  4.  '  And 
for  the  court  lo  determine  whether  such  words,  taken  in  tbe 
malicious  sense  imputed  to  them,  can  alone,  or  by  the  aid  of 
circumstances  suted  on  the  record,  form  a  legal  basis  of  an 
action:*  5.  Courts  and  juries  will  understand  them  in  the 
Waikn  «.  same  way  that  other  people  would  :  6.  The  words  prove  (he 
Se4'  ^  R-  P'''  ^PP"'^''  "^  ^^  ^^^^'  ^'^  destroy  the  child,  to  commit  mur- 
4BI.  der,  they  prove  something  more  than  wicked  intention,  '  there 

'    HMfoH  Cro  ''  ""  '"^'  '^'"l'"S  **^  carry  such  evil  intention  into  effect : ' 
EI.  TST.—     '  7*  The  words  are  actionable  in  ibemselves,  whether  spoken  of 
Jj""*""-       a  clergj-man  or  otber  person  :  8.  The  charge  of  incontineocy 
«o-S3.''    '       against  a  clergyman  is  actionable.    Sundry  cases  cited. 
1  Pick.]  to  19,     ^  57.  Cage  for  slander  charging  the  pit.  with  the  crime  of 
fJ^.*"  '■     «<'"l'e'7  •'  1-  Plea,  not  guilty  :  2.  Special  plea  in  justification. 
This  adjudged  bad.     In  it  he  admiued   tbe  speaking  of  the 
words.     Held,  this  special  plea  might  be  used  on  the  trial  of 
tbe  general  issue  as  evidence  to  prove  tlie  speakmg.     Pit. 
produced  uo  other  evidence  to  prove  the  speakii^  of  tbe 
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words  chained:  9.  Evidence  of  f^cls  tending  to  show  tbetl.  Cs.'63. 
vrards  spohen  were  true,  or  of  otli«r  fncts  of  the  same  ten-     ^rt.  8. 
dency,  or  of  a  general  report  ttiat  the  pit.  tcss  giiili)'  of  said       Con. 
crrme,  (lannot  be  received  on  such  trial  in  mitigniion  of  daimt-    s^r>^^ 
gn.     See  eh.  63.  9.  33;  Jnrkson  v.  Stetson,  ch.   130.  a.  3. 
s.  4.     In  the  above  rase,  Jsckson,  J.  givii^  the  opinion  of  tlie 
court  at  great  length,  said   as  to  (he  first  point,  <  we  have  not 
been  able  to  find  any  crso  in  which  this  point  ia  expressly  set- 
tled.*    See  b  Taum.  383;  ch.  171.  a.  13.  a.  13;  ch.  171. 
a.  4.  a.  4.     The  couK  sMid  it  was  well  settled,  'tlie  jury  are 
Dot  to  inquire  gf  that  which  is  agreed   by  the  pani«.'     Ttiis 
is  true  where  the  parties  agree,  and  mean  to  agree,  in  any  fact 
or  facts.     But   suppose  the  apparent  ogreement  grows  out  of 
the  mere  forms  of  pleading,  and  especially  in  pleading  double 
on  \he  statute  of  Ann.  See  ch.  180.  a.  3.  s.  S.  double  plead- 
ing  not   allowed.      One   case   not  guilty   and    justification. 
5  Serg.  &  R.  393. 

Case  somewhat   similar,   3  Pick.  376 — 379,  Sophia  W. 
Bodwell  V.  Swan  and  wife. 

(j  58.  Case  of  defamation  charging  the  pit.  with  theft,  b  Pick,  tat. 
Plea  of  justi6cation  alone  pleaded  of  the  truth  of  the  words  •"•■  *"*•■ 
spoken.  Such  case  does  not  come  within  the  statute  1836,  ""^' 
ch.  107,  s.  2.  Hence  if  the  deft,  fiiil  lo  establish  his  plea 
malice  is  to  be  inferred,  and  evidence  that  he  spoke  tlie 
words,  believing  (hem  to  be  true,  cannot  be  received  in  miti- 
gation of  damages.  Said  second  section  provides  that  in  ac- 
dona  for  slander,  whenever  the  deft,  may  plead  the  general 
itcue,  and  also  in  juBtiScBlion,  that  words  spoken  were  true, 
such  plea  in  justification  shall  not  be  held  or  taken  as  evidence 
that  the  deft,  apoke  such  words.  Aor  thaU  tueh  plea  ofjtu- 
t^cation,  if  the  deft,  fail  to  establish  it,  be  of  itself  proof  of 
the  malice  of  such  words,  but  the  jury  shall  decide  upon  the 
wboki  case,  wbetaer  such  special  plea  was  or  was  not  made 
with  malicious  intent.  It  seems  if  the  deft,  had^aleo  pleaded 
tbs  general  iaaaeffaia  ctsehad  been  widiia  said  eecood  ■ectin. 


CHAPTER  LXIV. 

DISTURBANCE. 


^  19.   CUmmon  ef  muiitre.     Common  of  ertovera  and  of^^n,,  3,- 
pasture,  Ste.  exist  in  the  State  of  New  York.    When  common    (;„„. 
appurtenant  belongs  to  land  owned  in  common  or  parcenary,  Lcynui  e. 
■«c.  all  the  owners  must  joti  in  the  common  form  in  *<>'"sy"'i5*'''n*Ba 
ine  such  oommon.     It  descends  to  all  tbe  children  of  the  in-  ' 
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IL  Ch.  64.  tegUte,  by  statute  law  :  3.  The  grantee  in  fee  of  a  right  of 
Art.  3.      common  id  grou,  and  without  number,  may  alien  it,  and  it 
Con.        descends  to  bis  heirs,  but  it  cannot  be  convened  in  such  a  way 
\^-s>~«„/    at  to  give  ibe  entire  riKht  to  severAt  persons,  to  be  enjoyed 
by  them  separately  :  3.  When  this  cocmnon  in  grou  descends 
to  several  persons,  as  tenants  in  commoo,  or  parceners,  it 
cannot  be  divided,  but  they  must  jointly  enjoy  it,  and  so  con- 
vey it  jointly. 
Art.  4.         ^  8  con.   A  fisherman  lives  in  his  boat  in  the  sumnier ;  Am 
Con.  domicil  is  in  the  place  where  he  most  usually  reswis  in  the  win- 

8Qreei>l.S54.  wr  for  board. 

4Mck.  118-  ^  iQ  Action  on  statute  1822,  c.  104,  agaiost  a  collector 
of  taxes.  Held,  15  days  before  the  first  Monday  in  March  is 
the  fixed  time  for  his  retumiug  the  list  to  the  selectmen  of  the 
persons  from  whom  be  has  received  payment  of  a  state  or  county 
tax,  and  the  return  cannot  be  made  sooner. 


CHAPTER  LXV. 

ESCAPES,  FALSE  RETURNS,  AND  RESCUES. 

Art,  1.  ^3    con.  1  N.  H.  Rep.  138 — 139.     No  escape  where  the 

C«n.  execution  is  not  under  seal.     2  N.  H.  Rep.  318 — 491,  how 

arrest  is  made,  Su:. 

No  action  lies  for  an  escape  on  mesne  process,  except 


when  the  pit.  can  maintain  his  oridnal  action  against  the  prison- 
er. 1  Greenl.  68—73,  Riggs  ».  Thatcher,  sheriff,  fac.  Was 
a  case  of  larceny.  Sec  Alexander  v.  Macauley,  and  Guntere. 
Cleyton,  this  art.  s.  6. 

**»•  »•  §  13  con.     Same  principle,  Hubbard  v.  Mack,  17  John.  R. 

lii^Guuel  ^^'^''  ^"^  16  Johns.  R.  287.  In  order  to  arrest  a  debtor,  a 
'  sheriff  may  break  open  a  warehouse  or  store,  or.  bam  not  an- 
nexed to  a  dwelling  house,  or  forming  any  psrtof  the  Gurtilve, 
as  well  as  tnnfr  doors,  of  a  dwelling  house,  trunks,  chests,  be. 
To  make  a  levy  of  goods  Talid,  the  sheriff  must  have  tbem  in  his 
view  and  within  his  power,  not  enough  to  seize  a  few  goods  on 
the  out»de  of  a  store,  when  others  he  means  to  levy  are  inside ; 
he  must  break  the  door  and  enter,  view  all  the  goods  and  have 
them  in  his  power,  and  generally  he  ought  to  make  an  inventory 

1  B*r-  ''B-     of  them,  id. 

%  29.     The  sheriff  may  lawfully  eater  the  def^'s.  bouse  in  a 
vnit  of  replevin  to  search  for  goods,  end  if  not  found  there  he 

s^«Tg.  fc  B.   jji  ^(  g  treepasser. 

1  Hawb.  M6.     ^  30.  An  officer  cannot  break  open  an  outer  door  or  win- 

st^  ».  Arm-  dow  to  execute  civil  process ;  and  if  the  door  be  partly  closed 
by  those  within  who  are  resinu^  his  entrance,  and  the  door  be 
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not  Mfmfy  tkvi,  he  is  a  trespasser  if  he  oppose  them  with-ferce  n.  Cb.  6ft. 
and  so  enters.  ^.  4. 

^  6  «m.     As  to  a  demand  oa  or  perfonniDg  a  conuact  (xi    Con. 
Sunday,  see  ch.  177,  a.  9,  s.  9 ;  as  to  sales  on  Sunday,  see  the    ^^p^,•i^ 
cases  ctrftecied.     I  Cowen  T6. 

§  17  eon.  If  a  foreJEn  consul  be  sued,  and  it  does  not  ap- 
pear in  the  proceeding  be  is  sucb,  and  judgment  by  defauh  in  a 
State  court,  and  teire  faciat,  issued  agamst  his  bail,  he  can-8  pick.  r.m, 
not  object  to  the  want  of  jurisdiction  in  the  origuial  action.  HiUs-Toaiig. 

As  to  punislunent  ex  pott  fact,  see  2  Pick.  R.  165 — 173. 

^  38.  Debt  against  the  deft,  for  ±e  escape  of  one  Ames,  a  s  Pick,  zw, 
fooT  pritorter  committed  on  execution  ;  deft,  relied  on  Mass.  bioo^.  ''■"%- 
Ad,  1831,  ch.  22,  which  provides  when  any  person  confined  in  *""*"■ 
a  dose  prison  on  mesne  process  or  execunon,  shall  clsun  relief  as 
a  pauper,  the  keeper  of  the  prison  after  24  hours,  didl  furnish 
relief  at  the  chai^  of  the  ci«ditor.   Held,  the  gaoler's  demand 
of  sectnity  for  the  board  need  not  be  made  in  any  precise  form, 
it  is  enough  if  understood  by  the  creditor,  fizc.  and  that  the 
debtor  claim  relief  as  a  pauper. 

§  29.  A  sberifT  having'n  deft,  in  execution,  is  bound  to  obey 
a  htbeoM  corput  writ  ad  tettifkandvm,  and  if  in  so  doing  he 
takes  hia  prisoner  out  of  his  county,  and  returns  him  seasonably, 
it  is  no  escape :  2.  In  such  case  he  is  not  bound  always  to  keep 
his  prisoner  in  sight,  or  with  the  same  strictness  as  before ;  and 
if  the  prisoner,  of  his  own  accord,  goes  about  his  own  ^s>»*>s>  GrifaD°u 
a  riurt  time,  out  of  the  sheriff's  view,  it  is  no  escape.  jomu-'s.  4S. 

It  is  a  rescue  if  one  take  cattle  from  the  lawful  custody  of  a   Art.  7 
field  driver  he  is  driving  to  pound,  though  they  are  never  out  of    Con. 
his  view,  and  are  finally  yielded  to  him,  and  they  are  im-  it  Mw.  b. 
pounded.  M3-"*- 

A  debtor  is  arrested  in  Massachusetts,  on  mesne  process,  and  L^^^^if** 
escapes  into  New  York,   and  b  retaken  on  fresh  pursuit,  and  is  biowd. 
rescued  by  virtue  of  legal  process  in  that  State.     This  is  no  de- 
fence to  an  action  against  the  sheriff  in  Massachusetts,  for  the 
esrape  from  one  of  bis  deputies. 

§  12.  Falie  return.     Case  against  the  late  sheriff  of  Surrey,  Art.  9. 
for  a  false  return  of  nuUa'bona  to  a  writ  of  Jieri  facias  endors-    Con. 
ed  to  levy  jSSOS  upon  the  goods  of  R.  Gooch ;  plea  not  guilty. 5.^**"^^=-, 
The  sheriff  proved  he  seized  all  the  debtor's  goods  under  a  fieri  wvinoii  k.  ii! 
^^icwu,  sued  out  by  one  Kaight,  Dec.   17,  1624.     Dec.  20,  v.  Young. 
1834,  the  pits,  sued  out  their  fieri  faaaa,  that  his  said  seizure 
was  before  their  writ  was  delivered  to  him.     The  pits,  proved 
Knight's  judgment  was  entered  on  a  warrant  of  attomey,^au<2- 
vUialu  executed  by  Gooch,  to  defeat  the  pit's,  execution,  and 
that  they  gave  notice  to  the  deft,  to  retain  the  [Hx>ceeds  of  the 
goods  levied.  The  deft,  the  lirst  day  of  the  next  term  was  served 
with  a  rule  to  retura  tbe  writ  of  fieri  fiddat  sued  out  by  Knight ; 
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II.  Ch.  65.  tb»  d^fl.  did  noi  give  milice  to  the  pits,  that  hp  had  been  eervtd, 
Art.  9.  ^'''i  BU'^'i  B  '"'^1  Bnd  at  the  expiration  of  the  six  days  inealioii- 
Con.  ^  ■[>  tbat  rule,  tlia  sherifa  officer  paid  over  the  proceeds  sf  the 
y^^^,,^^  goods  levied  to  Knight.  Held,  this  wes  mi|<;ondiuct  in  the  deft, 
and  rendered  him  liable  to  pits.  Waroaall  and  anotlwr.  Tbe 
jury  round  the  frauduleM  werraot  of  altome;  ;  tbe  13  El.  ch. 
&, '  declares  jut^nents  fraud ulently  contrived  nitb  intent  to  de^ 
lay  creditors  to  be,  as  against  ihein  utterly  void,  and  of  none 
effect' — cited  Dewey  v.  Boynton.  6  East  257 ;  2  D.  b  £. 
603  i  Kempland  v.  Macauley,  ch.  76,  a.  16,  s.  28 ;  2  Starkie, 
21S.  Judgment  against  the  deft,  seeqis  to  have  been,  because 
he  did  not  give  notice  to  tbe  pits,  of  tbe  service  od  him  of  ihe 
six  days'  rule.  This  neglect  the  court  thought  was  lending  him- 
self to  Due  party  against  the  other ;  court  doubted  if  the  sheriff 
WHS  held  to  inquire  into  the  validity  of  Knight's  judgment. 

Abt.  11.  ^  6  con.  When  the   creditor  gets  judgment  and  esectilioa 

Con.  i^ainst  bis  debtor,  lie  remains  liable  except^  1.  He  satisfies  it: 

8.  His  body  is  arrested  and  taken  into  custody,  and  is  discharg- 
ed and  set  free  by  the  ph't,  connat :  3.  He  be  dl<vbarged  by 
•wne  statute,  as  of  banicruptcy,  insolvency,  &c.  So  in  Penn- 
„     sylvania ;   where  it  seems  tbe  process  of  insolvency  does  not 

a^erg.  fc  R.    discharge  the  debt,  but  only  the  body. 

I  Cowen,  46,       The  officer  takes  the  debtor's  negotiable  note  for  the  amount 

*'^-  of  the  execution ;    eftdorsea  the  amount  on  it,  and  returns  it 

stlis&ed,  without  any  authority  froin  the  creditor  or  his  attorney, 
the  deft,  is  still  liable  to  the  pit.  In  such  esse  the  officer  does 
not  act  in  the  regular  and  legal  course  of  his  official  duty.  Seve- 
ral cases  cited  allowing  when  the  debtor  is  discbai^d ;  and  see 
a.  &.  But  I  Cowen,  66-67 ;  a  ca.  aa.  executed,  is  a  satisfao- 
tion  of  the  debt,  where  not  otherwise  provided  for  by  statute. 
The  judgment  debtors  were  imprisoned  :  see  ch.  136,  a.  17,  s. 
0  Foster  o.  Jackson  ;  and  Sirai^e,  663. 

1  N.  H.  Rep.       ^  8.  A  criminal  case.     Held,  «■  officer,  for  tbe  purpose  of 

Ittto'v^Smith  **"''"B  ^  process  in  any  criminal  proceedmg,  may,  after  a  de- 
'  mand  and  refusal  to  open  the  doors  of  a  bouse,  break  iliero ; 
and  he  may  do  this  in  the  night  as  well  as  day :  decided  in  tbe 
case  of  an  indictmeot  for  resisting  tbe  officer,  tic. 


CHAPTER  LXVI 


Abt.  1.  ^^-  Pf'tKlirc  how  proved.     Trespass  for  taking  and  carry- 

Coti.  '"S  '^"y  *'i^  P't'^-  sheep,  ttc.  Plea  oy  the  defi.  be  found  them 
2  Greenl.  iz~  damage  fetuant  in  his  close,  and  impounded  them,  Sec.  Repli- 
IB.  Heath  V.  cation,  the  sheep  escaped  from  the  pit's,  close,  adjoining  to  the 
^^^^     *^   deft's  close  into  it,  where  his  fence  was  defeotire.  l>eft.  rained, 
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'  that  the  sheep  did  not  escape  through  the  deficiency  of  hisQ,  On.  6£ 
fence,'  aod  issue.     Held,  parol  prodf  of  usage  in  maintaining    .^,  ], 
and  repairing  separate  portions  of  partition  fence,  is  admissible      Con. 
evidence  to  show  prescription.     The  pit.  o&red  a  witness,  to     y^^-,,;-^ 
prove  the  deft,  showed  bim  which  part  of  the  fence  was  the 
pit's,  and  which  was  the  deft's.,  and  to  prove  the  part  the  deft, 
showed  as  his,  was  in  a  rmnous  condition,  and  wholly  insufficient. 
The  court  below  rejected  the  witness, — pit,  excepted.     Court 
above  admitted  his  testimony.     Tt  seems  the  deft,  might  have 
demurred  to  the  pit's,  replication,  because  be  did  not  specially 
reply  a  prescription.     Tbis  in  practice  is  a  very  useful  and  im- 
portant case,  and  it  may  also  be  very  convenient  to  have  the 
manner  of  pleading  in  it,  adopted  in  practice.     When  creatures 
escape  from  the  lands  of  one  man  into  those  of  another,  it  is 
almost  daily  inquiry  through  whose  bad  fence  the  escape  is,  and 
so  whose  fault,  to  find  where  the  fault  and  defective  fence  is, 
and  the  escape  through  it,  and  the  cause  is,  in  fact,  decided  on 
its  merits.'   Nothing  is  more  simple  and  clearly  understood  than 
the  making  and  repairing  of  partition  fences,  in  practice. 

§  9.  Fence  hy  pretcription  :  5  Pick.  50S-506,  Binney  e.  The 
Proprietors  of  the  common  and  undivided  lands  in  Hull,  was 
debt  on  Massacbusett's  act  1785,  ch.  52,  to  recover  double  the 
value  of  fence  erected  by  the  pit.  between  his  land  and  that  of 
the  defis.  The  defts.  pleaded  that  the  pit.  and  those  under 
whom  he  claims,  have  time  out  of  mind,  built,  and  still  ought  to 
build  and  maintain  the  division  fence  between  the  lands ;  and 
on  this  issue  was  joined.  Held,  1.  Evidence  that  the  pit.  and 
his  ancestors  had  for  56  years  maintained  the  fence  :  that  56 
years  ago,  the  fence  was  a  bad  one,  and  at  that  time  the  pit's, 
ancestor,  being  owner  of  the  land,  said  it  had  been  always  main- 
tained by  himself  and  his  ancestors.  Held,  sufficient  to  support 
the  plea,  that  is,  oi  yre$cripiive  obligation  on  the  pit.  to  maintain 
the  fence :  2.  Prescriptive  obligation  on  the  owner  of  land  to 
maintain  partition  fence,  is  not  destroyed  by  his  becoming  s 
tenant  in  common  of  the  adjoining  land.  The  pit.  and  bis  ances- 
tors, time  out  of  mind,  owned  and  occupied  eleven  144  parts  of 
said  common  land  the  lands  of  both  parties  were  improved  lands. 
The  proprietors  of  the  common  lands  were  incorporated  by 
statute  in  1811. 

§  1  «m.  The  principlee  estaUisbed  in  Rust  v.  liow,  and  Do-j^„_  g_ 
natoa  and  Payne,  ate  recognieed,  that  is,  the  publit  have  only    Qg^_  ', 
8  right  to  pass  and  repass  in  highwi^s,  arid  cannot  turn  their  ig  mw.  r. 
caale  thereon  ibr  the  purpose  of  erasing ;   and  if  cattle  so  S8— ss. 
thereon  escape  into  the  adjoinbg  hnd,  it  is  no  «icuse  to  their 
owner,  the  fence  is  not  aufficient.  - 
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^  3.  The  colony  law  of  1641,  describes  two  kinds  of  ferries, 
public  and  private  :  those  which  pay  rent  to  the  country,  aod 
those  that  do  not ;  the  last  are  private  property :  also  grants 
'  the  sole  liberty  of  transporting  passengers,'  &c. ;  and  3  Bl. 
Com.  210  ;  'if  a  ferry  is  erected  on  a  river  so  near  to  another 
uncient  ferry,  as  to  draw  away  its  custom,  it  is  a  nuisance  to  the 
owner  of  the  old  one.'  id.  This  was  law  in  England  as  early  as 
A.  D.  1443:  22  Hen.  6-X46  :  see  the  colony  laws  of  1641, 
Abt.  3.       J644,  1646,  1647}  C.  and  P.  laws,  pp.  110,  111. 

Con.  §  3.  A  ferryman  is  liable  as  a  common  carrier,  and  by  law 

3  Nott  ft  Mo  he  has  a  right  to  judge  when  it  is  safe  and  proper  to  pass  over 
Corf.  1^7^-  or  not :  was  a  special  action  on  the  case,  against  the  deft,  as  a 
dio.  '''  "'  common  carrier;  and  1  M'Cord,'l67,  and  statute  of  1809  ;  and 
as  soon  as  a  carriage  is  fairly  on  the  slip  or  drop  of  a  flat,  though 
iMe  Cord,  driven  by  its  owner's  servant,  it  is  in  the  care  and  possession  of 
the  ferryman,  and  then  he  becomes  liable  for  all  damages,  &c. 
Joliiuoo  p.  An  action  lies  for  representing  the  pit's,  ferry  not  so  good  as 

Hitchcock,  16  another  rival  ferry,  and  pursuading  travellers  to  cross  at  the 
JohDi.  E.  186.  otj,e,.  gnj  not  at  the  pit's,  ferry. 

I  Hufph.  2T9.     The  county  court  may  grant  to  a  man  the  privilege  of  a 
ferry,  though  he  does  not  own  the  land  on  either  side  of  the 
river  or  creek,  &c. 
riT^Ttyl^       When  A  has  a  right  to  a  ferry,  and  B  sets  up  a  free  ferry  in 
112.  the  neighbourhood,  whereby  A  loses  his  profits,  an  injuction  will 

not  be  granted  to  stay  B's  ferry,  because  A  has  an  adequate 
remedy  in  a  court  of  law.  So  A,  the  owner  of  an  old  estab- 
lished fenr,  has  a  right  of  Action  against  one  who  keeps,  in  his 
a  Murph  67  neighbourhood,  a  free  ferry,  or  a  toll  ferry,  and  is  not  autho- 
rized by  the  county  court  to  keep  such  ferry. 


CHAPTER  IJCVIII. 

-  FISHERIES,  FLATS,  AND  RIVERS. 

/t'    '         ^2.  And  taking  toll  forty  years,  is  endeoce  of  pretcriptite 
'^'^'       right :  2  Brod.  8i  Bing.  403,  Chad  t..  Tilsed ;   I  Bam.  &  Aid. 
662  ;  1  Conn.  R.  3S2 ;  and  a  right  of  fishery  acquired  by  pre- 
scription is  divisible  ;  may  be  lost  as  to  part,  and  preserved  as 
to  part ;  Rogers  v.  Allen,  Camp.  R.  309. 

^  3.  Another  general  principle.  Wherever  the  tide  ebbs  and 
flows,  the  right  of  fishing,  as  is  that  of  navigation,  is  common  to 
all.     But  in  rivers  above  tide  waters,  the  proprietors  of  Uie  soil 
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have  iho  exclusive  right  of  fishing  opposite  to  their  land,  to  the  II,  Ch.  68. 
inlddle  of  die  river:  20  Johns.  R.  Hoolcer  e.  Cummings;  and     Jlti.  1. 
Merrit  v.  Brinfcerhoff,  306  ;  15  Johns.  R.  213,  Piatt  v.  ^hnson.       Con. 

^  4.  So  granting  an  undivided  share  of  a  stream  ttT'A,  does    v^-v-*^ 
not  empower  him  to  use  the  stream  to  the  injury  of  others  jointly 
concerned  in  it;  Vandenburgh  v.  Van  Bergen,  13  Johns.  R. 
212. 

.The  public  fishery  does  not  give  fishermen  a  right  to  draw 
their  nets  on  the  flats  j  14  Johns.  R.  255,  Brink  v.  Richtmyer. 

^  5.  No  person  has  a  right  to  dicert  a  water  course  on  his « lUnd.  68-67. 
own  land,  so  as  to  turn  it  from  the  )and  of  his  neighbour  lower 
down  the  stream. 

^  6.  5  Bam.  8c  Cres.  8T5-886,  Held,  where  a  subject  is 
owner  of  river  or  fisliery  in  a  navigable  river,  where  the  tide 
flows  and  reSows,  granted  to  him,  as  must  be  presumed  before 
magna  charts,  by  the  description  of '  aeparalis  piacaria,''  that  is, 
on  incorporate,  and  not  a  territorial  hereditament,  and  a  term 
for  years  in  it,  must  be  by  deed  ;  2.  It  seems  that  the  owner  of 
a  several  fishery,  in  ordinary  cases,  and  where  the  terms  of  the 
grant  are  unknown,  may  be  presumed  to  be  owner  of  the  soil. 

^7.  In  New  York,  Gould  v.  James,  6  Cowen,  36&-376, 
error ;  Gould,  the  pit.,  brought  trespass  against  James,  for 
entering  his  close  at  Lloyd's  Neck,  in  the  town  of  Oyster  Bay, 
(Long  Island)  and  catching,  taking,  and  carrying  away  oysters. 
Plea,  that  the  locus  in  quo,  whs  at  the  lime  when,  8ic.,  a  navi- 
gable river  or  arm  of  the  sea,  and  a  free  fishery  for  any  of  the 
dtizens  of  (his  State  :  the  replication  took  issue  on  the  facts ;  ' 
the  pit.  claimed  the  loau  in  quo,  as  belonging,  in  fee  simple,  lo 
the  mhabitants  of  Lloyd's  Neck,  and  proved  the  pit.  held  exclu- 
sive possession  of  a  farm  under  a  lease  from  a  tenant,  by  the 
curtesy,  situated  on  said  neck,  end  adjoining  Lloyd's  Harbour : 
so  defined  his  possession  on  the  flats.  Three  points  decided  :  1 . 
Said  inhabitants  claiming  6y  prescription  an  exclusive  right  of 
fidir.g  for  oysters  opposite  their  respective  farms,  in  said  arm 
of  the  sea,  and  one  of  them  being  pit.,  as  above,  held,  another 
of  tbem  interested  as  a  remainder-man  in  a  farm  adjoining  the 
loais  in  quo,  was  a  witness  for  the  pit.     His  proving  the  pit's. 

Kescriptive  right  did  not  prove  his  own  :  3.  The  inhabitants  of 
untittgton  claimed  that  the  locus  in  quo  was  a  free  fishery  for 
them.  The  deft.,  one  of  them,  justified  as  above,  held,  the 
others  were  witnesses,  though  liable  to  actions  for  fishing  there 
if  he  failed :  3.  As  to  the  right,  the  true  principles  are  found  in 
Carter  r.  Murcot ;  cited  a.  2,  s.  7.  The  law  is  the  same  in 
New  York  and  England. 

^  3  con.  These  exceptions  :    1.  Tide  waters,  flats,  fish,  &c.,  j^j^.^.^  g, 
therein  remain,  as  at  common  law  in  Neiv  Hampshire,  8ic.  See    ^^ 
a.  9,  the  several  States. 
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U.  Ch.  6S.      If  a  tova  grant  to  A  the  privilege  of  fishing,  coodition  tSae 

Art.  2.      towa  sliall  gr&Dl  no  further  privilege,  but  it  grants  a  privilege  to 

Con.       B)  the  town  can  hiivB  no  action  against  A  for  tfae  purcbaae 

money,  though  the  sale  to  B  be  void^  and  though  A  join  B  in 

the  use  of  his  privilege.     4  Pick.  275-277. 

^  5  con.  But  it  has  been  decided  that  bathing  in  tfati  sea,  &£. 
is  not  a  common  law  right.  Blundell  v.  Catterall,  5  Bam.  tt. 
Aid.  91. 

Nor  will  the  court  presume  a  grant  of  soil  to  a  town,  undec 
navigable  waters.     It  must  be  proved.  6  Johns.  133. 

New  Jersey.  HighU  in  rivert,  fyc.,  have  been  much  contested, 
and  finally  settled:  Post  r.  Munn,  1  South.  61:  held,  in  a 
navigable  river,  in  which  the  tide  ebbs  and  flows,  the  ri^it  of 
navigation  is  paramount  to  the  right  of  fishing.  Hence,  the 
master  of  a  vessel  is  not  bound  to  change  his  course  or 
slacken  his  sail  for  the  convenience  of  a  fisliing  net. 

Arnold  v.  Mundy,  1  Hals.  1-94 ;  in  this  important  and  late 
case,  reported  in  94  pages,  several  important  matters  are  de- 
cided.  1.  Navigable  rivers,  where  the  tides  ebb  and  flow,  the 
ports,  bays,  coasts  of  the  sea,  including  land  and  water  thereon, 
for  passing  and  repassing,  npvigsiion,  fishing,  suitanance,  and  all 
other  uses  of  the  water  and  its  products,  arn  common  to  all  the 
people  of  New  Jersey.  2.  By  the  grant.of  Charles  II.,  to  the 
Duke  of  York,  those  royalties,  of  which  the  rivers,  ports,  bays, 
and  coasts  were  part,  passed  to  the  duke,  as  governor  of  the 
province,  exercising  the  royal  authority,  and  not  as  ihe  proprie- 
tor of  the  soii,  and  for  his  own  use  :  3.  Upon  the  revolution  all 
those  royal  rights  vested  in  the  people  of  New  Jersey,  that  is, 
therightsofg'ope/'nnien^;  4.  The  proprietors  of  New  Jersey  did 
not  under  his  grant,  take  such  a  property  in  the  soif  of  navigable 
rivers  in  the  State  of  New  Jersey,  that  they  could  grabt  several 
fisheries  therein :  5.  A  person  who  plants  oysters  in  the  bed  of 
a  nangable  river  bdov}  low  water  mark,  has  not  such  a  proper^ 
therein  as  to  enable  him  to  maintain  trespass  against  a  person 
taking  them  away,  though  the  oyster  bed  is  adjacent  to  his  own 
shore.  [Note,  his  bed  was  on  the  iJtaimel  of  a  tide  xiver.]  6.  A 
grant  of  land  bounded  on  a  freth  water  stream  or  river  where 
there  is  no  tide,  extends  adjUum  aqua ;  but  a  grant  bounded  on 
a  navi^ble  river,  extends  to  the  edge  of  the  water  only.  Navi- 
gable rivei',  here  must  mean  tide  river. 

It  is  said,  the  duke  did  not  grant  the  $oU;  and  for  a  good 
reason ;  the  king,  the  original  proprietor  of  ii,  did  not  grant  it 
to  him  :  hence  the  duke  (2  above)  had  it  not  to  grant,  and  his 
mere  right  of  c-oDemmen^,  in  the  resolution,  passed,  of  course,  to 
the  State.  This  grant  to  the  duke,  is  very  difierent  from  the 
charter  of  W.  &,  M.  stated  sect  3.  above,  on  which  I  know  of  no 
judicial  construction  as  yet  made,  as  it  now  respects  the  different 
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Sbrtw  in  the  Unkn.     By  the  reservation  in  this  charter,  lights  iJ,  Ca.  68. 
vested  in  English  subjects  gfiiioraUy,  to.  G^  in  all  the  tide  waters,     jfri.  %. 
See  s«id  third  section.  Qoih 

See  much  of  the  learning  of  this  cliapter  repeated,  and  the    ^^  —^. 
authorities  again,  cited  in  {KtrC,  in  the  cass  of  Jennings,  6  Cow- 
en,  518—554. 

^  7  ton.  17  John.  R,  195,  the  People  o.  Plait  b  al.  where 
a  fishery  belongs  to  several  heirs  they  divide  the  profits  by 
each  taking  hi9,number  of  fish,  and  20  John.  90,  New  York, 
adopts  the  common  law  docUiae,  as  to  rivers  not  navigable ; 
same  in  Connecticut,  Adams  t>.  Pease,  3  Conn.  R.  481,  and 
5  Day,  72,  a  proprietor  of  laod  adjoining  on  Connecticut  river, 
has  an  exclusive  right  to  fish  on  hu  otcn  land;  but  the  rig|u 
of  fiabine  in  that  and  other  navigable  rivers,  u  frtt  to  all. 
Lay  V.  Kdg-  This  must  mean  tide  waters,  for  in  Adams  v. 
Pesae,  cited  above,  it  was  held  that  owners  of  land  adjdning 
navigable  rivers  i^ove  tide  water,  have  the  excliuive  right  ^ 
juhing,  and  the  community  have  a,  right  of  passing  them  as 
highwayt.,  with  every  kind  of  water  crafi. 

The  right  of  fishing  for  shell  fish  on  the  land  of  an  individ-Px^  ■■  Lo<^' 
ual,  between  high  and  low  water  mark,  is  a  public  right,  and  21,  '  '' 
does  not  belong  exclusively  to  the  owner  of  the  land. 

The  bed  of  a  navigable  river  and  ihe  water  thereof,  aren&iiiv.  Olm- 
common  to  all  the  citizens  of  the  State  ;  and  where  Ewy  per-  ^'  ^  '*°°'- 
son  clears  a  fish  place  in  the  bed  of  the  river  and  continues  lo 
occupy  it,  he  acquires  an  exclusive  right  to  fish  in  that  place 
50  long  as  he  keeps  up  his  occupation  in  tbe  proper  season  for 
fishing,  and  2  Conn.  R-  584,  a  special  right  to  the  use  of  the 
water  of  a  river,  difierent  from  tbe  general  right,  may  be  ac- 
quired by  an  adjoining  proprietor,  by  grant,  or  by  such  length 
of  time  as  will  furnish  presumptive  evidence  of  a  grant,  and 
such  occupancy  or  enjoyment  need  not  have  been  advene  to 
those  afiecied  by  it.  The  English  and  American  rule  is.A^A 
water  mark,  of  ordinary  tides.  Lord  Hale,  several  places. 
Sloror  e.  Freeman,  &u;.  s.  4;  Cortelyou  v.  Brundt,  3  John. 
R.  357,  before  cited;  2  Bl.  Com.  14,  this  seems  to  be  the 
true  rule  ;  1  Serg.  &;  Lowb.  240,  is.c..  Miles  v.  Rose  ;  2 
Conn.  R.  481. 

When  lands  are  conveyed  as  boanded  on  a  riuer,  it  ^''Wnds'''^''''^ 
to  the  centre  of  the  stream  ;  islands  as  in  other  such  cases ;  j 
nor  can  the  parol  .declarations  of  former  owners  of  the  premises 
be  admitted  to  contradict  this  construction  of  the  deed  of  con- 
veyance; but  it  may  be  shown  by  parol  evidence,  that  the 
quantity  of  water  was  such  on  each  side  of  an  island  in  the 
river,  as  to  be  called  by  the  name  of  the  river ;  and  then  as  a 
latent  ambiguity,  it  may  be  explained  by  other  testiuooy  what 
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11.  Ch.  68.  the  parlies  probably  intended  by  the  expression  used  in  ifae 
•Sri.  2.    deed;  Claremont  proprietors  o.  Carlton. 

Con.  %  10.  Trespass  for  taking  and   carrying  away  mill  logs. 

sjF.^-^  Held,  Rivers  and  streams  above  llie  flood  of  the  tide,  if  they 
8  Greeoi.  26^  have  been  long  used  for  the  passage  of  boats,  rafts,  and  timber, 
a  in  eriw  o  ^''^  public  highways,  and,  like  other  highways,  are  to  be  kept 
C*rt«r.  open  and  free  from  obstruction  ;  2.  If  the  property  of  a  per- 

son happen  accidentally,  to  lodge  on  the  land  of  another,  or  in 
waters  of  which  he  has  the  control  as  private  property,  the 
latter,  in  removing  it  from  the  premises,  is  bound  to  do  it  with 
as  little  injury  as  possible. 
^- H.Hep.       The  conveyance  of  a  part  of  a  stream  of  water  running 
RuiiiifllA  *(»eB  between  ceHain  termini,  passes  a  right  to  use  all  that  part  of  the 
ch.  S8,  a.  3,  a.  Stream  between  those  termini,  and  so  much  interest  in  the  soil 
in'     ..  r^      under  the  water,  as  is  necessary  to  the  use  of  it.     Held,  flow- 
910-siT,  Wii-'"g  water  is  puohn  jaru,  and  an  individual  can  only  acquire  a 
jkmi  p.  MoT' right  to  it  by  appropriating  so  much  of  it  as  he  requires  for  a 
beneficial   purpose,  and   therefore  pit.    (who   complained  the 
deft's.   new  erected    dam    disturbed  the   stream)    could    not 
recover  damages  for  the  mere   erection  of  his  dam,  but  the 
pit.  was  bound  to  allege  and  prove  that  he  had  sustained  an 
injury  from  the  want  of  a  sufficient  quantity  of  water. 
See  indictment  for  a  nuisance  in  a  river,  ch.  208,  a.  12. 
§   14  con.  The    king  holds   them  in  trust  for  his   subjects, 
especially  so  in  his  Colonies,    and   when  by  his  charters  he 
granted  tide  waters  and  soils  under  the  same,  to  the  Colonies, 
the  legislatures  thereon  acquired  his  powers,  and  they,  and  the 
Colonists,  all  the  rights  of  property  and  legislation  over  the 
same,  to  be  exercised  as  in  a.  3. 
Art.  3.  ^4  con.  This  law  of  1641,  does  not  apply  to  a  grant  of 

Con.  thatch  bank,  or  land  covered  by  the  sea  at  high  water.     The 

|g^'^;j2^~  pit's,  grant  was  of  a  thatch  lot ;  he  sued  the  defi.  for  digging 
Hwkell.        '  clams  bedded  on  his  lot  and  the  channel.     Held,  also,  the  in- 
habitants of  the  town  were  not  witnesses :  see  vol.  3,  p.  415, 
(ch.  yo,  a.  4,  s.  3.) 
Aet,  4.  ^3  con.  In  this  case  the  true  course  was  taken;  it  was 

Con.  left  to  the  jury  under  the   direction  of  the  court,  as  a /ac*,  if 

the  deft's.  wharf  was  an  encroachment  on  the  navigation  privi- 
lege or  not,  where  public  and  private  rights  may  interfere  or 
not,  it  is  law  the  private  must  yield  ;  but  in  collision,  or  not, 
beyond  law  and  usage,  it  is  a  question  of  fact,  depending  on 
many  circumsiancus, 

A  wharf  that  incommodes  the  public  cannot  be  erected  by 
a  corporation,  though  it  is  to  preserve  a  navigable  river,  and 
owns  the  soil.  The  navigation  is  a  superior  right,  but  if  in- 
commoded, or  not,  is  a  question  a  jury  must  so  decide.    This 
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wu  the  question,  and  these  the  points  id  Rex  v.  Lord  Grosv-'H.  Ch.  G8. 

enor  and  others,  3  Serg.   61  Lowb.   453,  and  2  Siark.   610,    jirt.  4. 
waa  an  indictment,  anil  the  defta.  were  permitted  to  attempt  to       Con. 
prove  to  the  jury  their  embankment  was  a  benefit  to  the  navi-    s^^-v-^^ 
gation  of  the  river,  (Thames)  but  the  whole  evidence  proved 
it  was  a  nuisance,  and  made  the  navigation  less  convenient,  Au:. 
aod  1  Dal.  l&O. 

^  7.  Land  not  appurtenant  to  land.  Trover  for  2  bargessBuD.fcCra*. 
distrained  by  the  deft,  on  the  river  Thames,  lying  between  m- 
high  and  low  water  mark,  and  attached  by  a  rope  to  a  wharf 
as  to  which  the  rent  was  due.  SoEcial  verdict  stateti-lhat  the 
exclusive  use  of  the  land  between  high  aod  tow  water  mark, 
whether  dry,  or  covered  with  water,  was  demised  as  appurien- 
anl  to  the  wharf,  but  that  the  land  ittelf  between  bigh  and  low 
water  mark,  was  not  demised.  Held,  if  from  this  finding  it 
was  to  be  inferred  that  the  exclusive  tue  whs  appurtenant,  it 
would  be  a  mere  easement  or  privilege,  out  of  which  no  rent 
could  issue,  and  if  the  finding  meant  the  land  between  high 
and  low  water  mark  ivas  appurtenant  to  the  wharf,  it  was  the 
same  as  finding  one  piece  of  land  was  appurtenant  to  another, 
whicli,  in  point  of  law,  could  not  be. 

^  10.  Added  further  nuthorrtres  :  17  John.  195  ;  20id.  90;  Art.  6. 
Hop.  Ch.  R.  416-421  ;  3  Greenl.  74-76}  Ch.  79,  a.  2,  s.  Con.  ' 
9,  10,  bow  far  usage  gives  public  rights  ia  rivers. 

^  8.  See  also  acts  of  Congress  ss  to  the  fisheries,  July  29,  Abt.  S. 
1813;  February  9,   1816;  April  4,  1818;  March  3,  1819.    Con. 
In  these  long  acts  important  provisions  are  made. 

Held,  the  shipping  papers  founded  on  the  aforesaid  several Ij^"^?*— 
acts  of  Congress,  do  not  conclusively  determine  who  are  theGibb*  fc  «1. 
owners,  nor  with  whom  the  contract  is  made  ;  but  a  seaman 
may  have  his  remedy  for  his  share  of  the  fish  taken  against 
all  the  owners,  and  he  may  show  those  he  sues  to  be  owners 
by  other  evidence  than  the  vessels  papers,  and  by  parol  and 
other  evideucc.  By  act  13,  Congress  sess.  1,  ch.  3,  it  is 
provided,  tfaat  nothing  therein  contained,  shall  prevent  any 
fiaherman  from  having  his  action  at  common  law,  for  bis  share 
or  shares  of  the  fish  or  the  proceeds  thereof. 

^  2.  On  the  general  principle  the  king  in  his  charters  es-  Axt.  9.' 
tablisbed  in  New  England,  the  citizens  of  one  State  have  a     Con. 
right  to  fisb,  Sec.  in  the  tide  waters  of  other  States,  unless  ex- 
eluded  by  something  special  in  those  charters,  or  by  Colony  or 
State  laws.     In  this  respect  we  may  take  the  States  in  the 
usual  order. 

Maine  is  in  the  same  situation  Massachsetts  is. 

New  Hampshirer  emains  at  oomoion  law.  -* 

Rhode  Island,  the  same  generally. 
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n.  Ck.  €6.      Connecticut,  on  (be  ground  of  Anstin  v.  CaMCr,  tind  b.  S,  i. 

Art.  9.     9>  1  Svift's  System,  841 ;  1  Conn.R.  86S~&I0  ;  5  Day.Sd. 

Con.  New  York,  see  Cortelyou  v.  Bundt,  see  a.  3,  b.  7 ;  3  John. 

s«.v-«^     K-  313  ;  I  Cainea  R.  643,  varies  some  from  the  common  law. 

New  Jersey,  exception  as  to  navigation  tide  waters, 'soil  un- 
der them  flod  all  therein,  are  private  propettj  of  the  Hdjoiniag 
owners,  in  which  there  is  dower,  curtesy  and  'ejactmeot  liee, 
iic.  ;  but  see  ante,  a.  3,  s.  5. 

PennsyiTsnia,  fisheries  regulated  by  statutes. 

Delamire,  fishery  seems  to  be  by  usage,  and  varying  ttom 
the  cotnnion  law. 

Maryland,  king  in  his  charter  reserved  fishing,  txfo.  to  his 
subjects  of  England  and  Ireland  ;  by  fair  construction,  it 
seems  to  the  people  of  Maryland  also,  1  Hnr.  b  M'H.  564-565. 

Virginia,  as  above ;  a  law  of  ihe  State  enacted  February 
16,  18L9,  saving  the  navigation,  extends  the  rights  of  the  own- 
ers of  the  lands  adjoining  salt  waters,  to  low  water  mark. 

North  Carolina,    >    remain  at  common  law,  no  statutes  or 

South  Carolina,    3   decisions. 

Georgia,  (see  below)  as  in  Virginia,  except  in  Georgiti,  feh- 
ing  is  by  usage  and  statute. 

Alabama, 

Mississippi 

Louisiana,  fishing,  &c.  is  mainly  by  the  civil  law. 

The  other  States  do  not  border  on  tide  waters  ;  See  3  If  4 
Ann,  law  Reg. ;  Hall's  law  Journal ;  Angel,  on  Tide  Waters, 
octavo  vol.  published  in  the  year  1^6;  also  in  this  work, 
many  other  important  matters  as  to  tide  wjters,  and  the  various 
rights  in  them. 
iH'Cotd,580.  South  Carolina.  The  rule  of  the  English  common  law, 
that  no  river  is  navigable,  except  where  the  tide  ebbs  and  Hows, 
is  not  applicable  to  South  Carolina  :  2.  A  river  »  not  public 
when  so  naturally  obstructed,  as  there  is  no  passage  for  any 
boats  :  3.  But  if  capable  of  being  made  navigable,  Ihe  public 
tnay'use  its  waters,  but  this  does  not  impair  the  right  of  the 
individual  to  the  soil  and  use  oflbe  waters  aa  far 
with  the  public  right. 


^    remain  at  common  law. 


CHAPTER  LXIX. 

AS  TO  LAKTM. 


Akt.  3.  ^1  con.  3  Camp.  514.  It  is  said  one  may  lose  his  rigbt  as 

Con.  to  lights,  by  twenty  years  noo'uaer ;  bence  aacinBl  wiadbws, 

shut  up  twenty  years,  lose  their  former  right. 
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Bot,  3  Oreenl.  13X^136,  TinUiara  «.  Aroold,  tbe  undisturbed  U.  Cs.  70. 
eiyojrmflDt  t^  am  knovnt  legal  light,  sucb  as  Sowing  of  lands   Abt.  3. 
fot  tbe  smiport  cu  mtllB,  &c.  tor  any  term  of  tinw,  furnisbes  do        Con. 
presumptive  evidflsee  of  a  grant :  3.  Tbe  presumptioo  ariaes     ^^^-v-^^ 
oolf  in  cases  where  i-  i  user  or  occupancy  would  (Kberwiee  be 
uohwful :  3.  Wbera  a  legal  title  to  bold  Unds  is  dtsclosed,  the 
party  is  not  admitted  to  say  be  holds  by  wrt»g :  4.  In  a  case 
reserved  on  the  report  of  tbe  judge,  no  point  is  open  to  the  par^ 
ties  except  tbose  appealing  m  tbe  report.     Tbe  deft,  by  bis   ' 
tnillHam  bad  floweo  the  lands  about  fbvty  years,  but  bis  ri^t  to 
flow  commenced  under  a  deed)  March  I,  1783;  deft,  cited 
Hokraft  v.  Heal ;  Bealy  v.  Sbaw ;  Wild  v.  Htnnby,  Sic  Sic. ; 
the  pmumption  of  a  grant  of  easement,  &c.  in  the  land  of 
aootber,  is  grounded  on  his  long  acquieiicence,  knowine  of  the 
lufawM  use.     Steams,  340 ;  the  sutuie  of  1714  made  tbe  flow- 
ing Ittv^l.    See  ch.  74,  a.  !0.  ^^ 

&  S.  Case  fi>r  diTCrting^water  frofa  the  pit's,  mill.  The  pes- ^^q;^  ^ 
ciple  settled  was  that  tbe  owner  of  land  bordering  ob  a  stream  Hull, 
has  no  ri^  to  divert  tbe  vfff^er  for  the  purposes  of  irrigation, 
asd  thereby  dimiaisb  the  quantity  which  has  been  ac<;ustoDied 
to  flow  to  a  mill  of  4Q  years  standing,  so  as  to  impede  its  ope- 
rauoa  alter  the  pit.  bad  enjoyed  the  stream  above  SO  years. 
The  deft,  very  much  enlarged  the  outlets  lor  irr^tioo. 

^  6  ccn.  This  was  case  for  digging  down  tbe  street  ^*^^^  4i|!^^nd. 
the  pit's,  dwelling  bouse  in  Boston  and  taking  away  ^tbe  earth  soiKujars! 
as  to  Is^  bare  the  fbuodation  wall  of  the  bouse,  end  to  endaoger  UvA. 
■  its  tslling,  wherebytbe  pit.  was  put  to  great  expense  to  build  up 
Mw  walls,  be.  The  deft.,  a  surveyor,  pleaded  notguilty,  and 
filed  a  brief  statement  of  facts ;  |ril.  proved  tbe  diggiogi  and  his 
expense,  8ic.  His  bouse  was  built  about  twenty  years  befi»e 
the  trial,  and  after  tbe  street  was  laid  out.  Held,  1.  Tbe  atat. 
of  1786,  a.  81,  s.  3,  as  to  tbe  selectmen'a  assigning  limits  to 
surveyors  of  byways,  respectively,  is  only  directory  :  3.  A 
nirvOTOT  has  power,  by  the  statute,  to  dig  down  or  raise  a  street, 
and  if  he  does  it  with  discretion  and  not.waoKxily,  the  parqr  in- 
jured has  DO  action  :  3.  Such  digging  down  or  raising  is  not  aa 
aiUnUion  within  the  meaning  of  the  act:  4.  Amendbg  as  used 
in  it  comprebends  making  better :  &.  Tbe  statute  is  not  contrary 
to  the  10th  article  of  the  biU  of  vighie  which  has  never  been. 
ctastrued  to  give  a  right  to  compensation  for  an  indirect  or  cod- 
aequeatial  damage  or  expense  resultJiig  from  the  right  use  of 
property  already  beloogtng  to  the  public.  By  the  first  sect,  of 
this  act,  surveyors  have  power  to  remove  '  trees,  bushes,  stones, 
faoces,  rails,  gates,  bars,  inclosures  or  other  matter  or  thii^ 
that  shall  any  way  straheo,  hurt,  hinder,  or  incomtaode  the 
highway  or  townway,'  to  dig  for  roatwiah  in  lands  not  planted 
or  inclosed.  Sic. '  provided  so  lUcv^Qr  of  highways  shall  cauM 
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19.  any  W8(er  course,  occasioned  hy  the  wash  of  any  bighwey  or 
townway  to  be  so  conveyed  by  the  side  of  such  highway  as  to 
incommode  any  person's  house,  8ic.  without  (be  consent  of  tbe 
■electfoen.'     The  first  section  also  provides  highways  and  town- 
ways  '  be  kept  in  reptttr  and  amended,  from  time  to  time,  that 
tbe  same  may  be  tafe  and  comenietit  for  travellers,  with  their 
boraes,  teams,  carls,  and  carriages,'  &c.  at  the  town's  expense. 
'  If  tbe  public  safety  and  convenience  require  the  levelling  of 
the  rond,  be,  (tbe  surveyor,)  must  do  it  with  as  much  cere  in 
relaticm  to  property,  bordering  on  tbe  road,  as  it  is  possible  for 
JW^*"'  ^    '■'"  '"  ""  >  "  ^^  ^°  ""^  ^^  "  liable,  8ic. 
]  Hop.  Cb.  B.      Similar  principles,  as  to  water  courses,  as  above.     If  several 
fcti**nift^  P'^P''^*"'*  "^  '''*  same  stream  have  it  diverted  to  their  injury, 
g^ '''         'and  their  rights  being  clear  and  ancient,  they  can  join  in  the 
same  proceeding,  in  equity.    The  general  principle  established  is 
that  when  two  or  more  persons  have  a  stream  ninnbg  through 
their  lands,  no  one  has  a  right  to  divert  it  from  its  sncirait  and 
natural  course. 

^  17  con.  Thirlyeig/U  years  deOned  ancient — As  where  tbe 

Silt,  and  deft,  had  adjoining  lands ;  tbe  pit's,  bouse  was  abotrt 
bur  feet  from  the  boundary,  (this  made  no  difierence.)  Some 
witnesses  bad  known  it  tfairtyeigbt  years,  and  during  that  time 
the  pit's,  windows  looked  towards  the  deft's.  land.  Long  before 
be  bought  it,  it  had  belonged  to  a  family  living  at  a  distance  ; 
no  proof  that  family  ever  saw  it,  and  it  had  been  occupied  by 
the  same  tenants  the  last  twenty  years.  About  two  years  before 
(bis  action  on  the  case  was  brought,  for  obstructing  ^e  pit's,  an- 
cient windows,  the  deft,  purchased  the  lot  and  built  on  it  a 
house,  and  thereby  darkened  the  pit's,  rooms.  Held,  that  after 
an  enjoyment  of  thirt}'eight  years  in  the  absence  of  any  contra- 
dictory evidence,  the  windows  were  to  be  deemed  ancient  win- 
dows. Judgmenj  for  the  pit.  2  Bam.  &  Cres.  686-691, 
Cross  B.  Lewis.  See  ch.  74,  a.  10,  s.  2.  3  Bam.  b  Cres. 
33^-341,  Moore  v.  Rawson,  Sec. — Case  of  obstructing  lights; 
plea  not  guilty.  Held,  as  a  right  to  light  is  acquired  by  enjoy- 
ment, it  may  be  lost  by  the  discontinuance  of  the  enjoyment.  In 
this  case  lost  in  seventeen  years ;  but  it  is  preserved  if  the  party 
who  ceases  to  use  it,  at  tbe  same  time  does  some  act  to  ^ew  be 
means  to  regain  it  in  a  reasmable  time.  . 
^ao^^i^  §  19.  Words  that  cwivey  an  eatement  and  not  the  land.  In 
ter,  iibtUt-  ITSS  the  proprietors  of  Worcester  '  voted  that  one  hundred 
■intiof,  V.  acres  of  the  poorest  laud  on  mill  stone  bill  be  left  comioon  for 
"•"■^  the  use  of  the  town  for  building-sKMies.'      Held,  Aese  words 

only  conveyed  an  easement  to  the  town  or  the  inhabitants,  and 
that  tbe  land  itirlf  did  not  pass :  S.  These  parties  were  nctf 
aflected  by  a  judgment  between  said  proprietor!  and  one  under 
whom  tbe  den.  claimed ;  tbe  j^tt.  were  not  parties  to  that  suit. 
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wid  eitopp^  must  be  lUDtual.     A  grant  of  mines  of  vettvra  n,  Ch.  69. 
tame,  otierbagiam  terra,  to  dig  turf,  does  not  grant  the  land  or    ^rt.  3. 
fee.  Co.  Lit.  4, 164  ;  1  Taun.  529  ;  4  East  469  ;  1  Ventr.  393.        Can. 

^  30.     Case  for  abstnicting  and  diverting  a  water  course,     v.^-^-o'' 
The  owner  of  land  tbrough  nbich  &  streBui  flows,  diverts  it  to  irri-  s  Pick,  its— 
gate  his  land, whbout  returning  the  surplus  into  the  natural  cliannel,  '^*£|^°^ 
whereby  the  owner  of  the  land  below,  entitled  to  use  the  water"'     '' 
in  the  same  manner,  i^  deprived  of  his  privilege  ;  the  owner  so 
diverting  the  water  is  liable  to  an  action.   This  case  difiers  frmn 
*"       no.  Alden,  which  has  been  questioned. 

1  cott.     Error  from  the  Common  Pleas.    If  a  tenant  Abt.  4. 
e  repairs,  he  cannot  recover  of  his  landlord,  unless  there  be    Con. 
a  special  agreement  to  pay  for  tbern  :  3.  Nor  has  one  tenant  in  Humrord  s. 
commoD  against  another,  anumptU  for  repairs  ^though  necessary,  [^""afj^"" 
whbout  a  previous  request  to  join  in  the  repairs  made,  and  a  re-    ' 
fasal  by  the  one  to  be  charged :  3.   ^Ktrt,  if  atnutquit  be  the 
proper  remedy. 


^  11  ( 
make  rep 


CHAPTER  LXX. 

MALICIOUS  PBOSECUTIONS. 


4  1.     4HairsLaw  Journal,  102;  3  Esp.  7 ;  Cro.  E1.871  ;.At.  1. 
retv.  105  ;  6  Mod.  35 — 73.   Shewing  that  malice,  and  want  of  C«n. 
prvbabk  eaiue,  are  both  necessary  m  support  this  acuoo,  for  a 
malicious  prosecudon. 

§  11.  Case  for  maliciously  arresting  the  pit.  and  holding  him  8  Mamn  lot- 
to bail  in  a  civil  action,  in  $10,000.     The  main  defence  was  J^^""' 
that  Little  acted  by  advice  of  counsel,  and  so  to  prove  no  ma- 
lice.    The  court  decided  that  such  advice  can  avail  only  when 
even  on  a  true  state  of  &ct9,  and  before  the  actiou,  supposed  to 
be  malidous,  is  commenced. 

^  13.  Want  of  fTobable  caute.  Held,  1.  The  essential  iGreani.us- 
foundation  of  thb  action  is  that  the  ph.  has  heen  prosecuted  ^^^l™"'- 
without  pnAable  caute  :  3.  This,  in  general,  may  be  under- 
stood to  be  such  conduct  on  the  accused's  part,  as  may  induce 
the  court  to  infer  the  prosecution  was  undertaken  from  public 
motives  :  3.  Whether  the  circumstances  relied  on  to  prove  the 
existence  of  probable  cause  be  true  or  not,  is  a  fact  to  be  found 
by  the  jury  :  4.  But  whether,  if  found  to  be  true,  they  amount 
to  probable  cause,  is  a  question  of  law,  many  authorities  cited  ; 
generally  found  in  this  chapter ;  need  not  be  here  cited. 

^  13.  Where  a  party  acts  bona  fide  in  consuhing  counsel,  and  *  Pick  S89— 
pursuant  to  his  advice,  commences  a  suit,  believing  he  has  good  ^ii^  *' 
cause  of  action,  he  will  not  be   answerable  iii  an  action  for  a 
malicious  suit.     4  Hall's  L.  J.  102 ;  1  Esp.  7 ;  Cro.  El.  871 ; 
Tel.  lOS;  6  Mod;  26-73. 
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n.  Ch.  to.      %  14.  MUIsv.  McCoy  b.  wife,  4  Cowen  106—411.      Gate 

Art.  1.     f^  qltnder  and  malicious  pnnecutiwi.     In  a  dedaratioD  fer  a   ' 
Con.      tnalicious  prosecution,  tettiog  ibnh  a  search  walraot,  detentioii, 
iadictinent,  and  acqaittd,  the  search  narraot,  detention,  lie.  are 
mere  matters  of  inditcemeDt,  tod  seed  act  be  proved :  3.  Db- 
clanng  tbe  search  warrant  commanded  to  bring  ttie  penon, 
whereas  it  commtaded  to  Jinns  both  the  person  and  ibe 
coods,  is  no  material  variance.     Tbe  deckratioa  boc  Mofess- 
mg  to  set  forth  the  search  tvarrertt  in  kae  veria :  3.  Declai- 
ing  the  deft,  caused  tbe  pk.  to  be  carried  before  O,  and  de- 
tained tiQ  she  gave  bail ;  whereas  she  was  in  fact  oonnnlted  Air 
want  of  sureties  by  H,  and  aiVerwards  brat^^  before  O,  and 
bailed,  is  no  variation :  4.  DeclarTag  that  tbe  pit;  was  oommitled 
on  an  indictment,  and  that  tbe  prosecution  was  ended  and  deter- 
mined, and  stating  a  judgment  of  court  to  tha  efiect,  whereas 
tbe  record  stopped  with  a  verdict  of  not  guilty,  and  did  notooa- 
SEuttM;  7  'Bi"  any  judgment  of  acquittal,  is  no  variance  :  5.  On  a  verdict 
Tiunt  >M;  4  of  acquittal,  if  the  dell,  be  in  prison,  he  is  immediately  discharged 
D,  &  E.  (»o.    ji^j  jf*  Qm  Qjj  j)g3^  ],jj  recognizance  b  ipio  facto,  discharged 

without  any  further  entty. 
Art.  2.  ^  7.     Case  for  a  malicious  arrest.     It  appears  there  were 

Con.  mutual  dealings  between  tbe  ph.  and  defl.,  and  items  known  to 
r^*Tii.i*i  ^  ^^^  '*"  ^^"^  ^'"^^  °'^  *^®  account.  Held,  on  the  English 
jlJ^  ,D,I>.' statute  of  set-off,  that  in  such  a  case  die  balance  only  is  the 
DUB.  proper  debt  for  which  tbe  psrw  is  to  be  arrested  ;  balance  here 

£A.  Arrest  for  £30.  l^e  charges  of  the  defl.,  ph.  in  the  first 
aciion,  were  over  £20.  And  as  he  arrested  for  the  £23,  the 
action  was  malicious,  and  without  probable  cause.  So  Drone- 
Geld  V.  Archer,  5  B.  ScA.  513;  odiermse  a  nisi  prius  case, 
Brown  v.  Pigeon,  2  Csmpb.  594.     See  4  Bur.  1996. 

^  8.  This  action  lies  if  the  deft,  maliciously,  and  with  intent 

to  vex,  distress,  and  impoverish  the  pit.  directs  the  sheriff  to  levy 

near  double  the  sum  due  on  a  judgment  obtnined  by  the  deft., 

but  die  pit.  must  prove  an  injury  and  damage  to  himself,  occa- 

4  Bwg.  It  R.   sioned  by  some  malicious  act  of  the  deft. ;  but  malice  may  he 

»■  inferred. 

Akt.  8.  ^1  con.  In  ibis  action  it  is  a  good  defence  that  the  deft.. 

Con.  when  he  caused  Ihe  pit.  to  be  arrested,  acted  bonajide  on  the 

'^■™-A  opinion  of  n  legal  adviser  of  competent  skill  and  ability,  and 
believed  he  had  a  good  cause  of  action  against  tbe  ph. ;  bat 
if  any  indirect  motive  appear  in  making  the  arrest,  it  may  be 
left  to  tlie  jury  to  decide  if  the  deft,  so  acted.  Jury  found  he 
did  not  so  act. 
1  Cowea,  MO.  ^  |9.  Ip  juch  case,  Uie  venue  will  tie  changed  to  the  coun- 
ty where  the  cause  of  action  arose,  disregarding  the  number 
of  witnesses,  unless  the  pit.  will  stipulate  to  give  material 
evidence,  arising  in  the  county  where  he  has  laid  his  venue. 
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MILLS,  LANDS  FLOWED,  UILL  STBEaMS. 

TSmmtf  jwoTf'  ^iwemwi— bog  nridsnce  of  thle. 
wordi  TiMRty  Fsort  in  the  Inri^x,  bUo  ch.  IM,  a. ' 
94;  ch.  17B.  b.  SI. 

^  13.  Ths  geoanil  positioB  is  that  dtft  quiet  flnjajment  of 
«  water  coane,  &c.  twenty  years,  girea  a  right,  as  to  private 
property — not  agunt  the  piMie  r  a  title  w  pretmrn^.  This 
fs  quits  B  taodem  doctrine,  «»1  respe<^  incTponal  ri|fati. 
See  3  SauDd.  bj-  Wbu.  Yard  v.  Ford,  176.  a.  b.  c.  d.  a. 
WiUiaim  states  the  iodiridual  opioiona  of  amerwi  jadgw,  and 
the  case  of  Holcroft  v.  Heel,  1  Bos.  &  P.  400 ;  ace  oh.  74, 

a.  10;  <^.  46,  a.  1,  s.  6;  a.  2,  s.  16. 

^  14.  Baltaon  «.  Baosted,  1  Camphell,  463,  held,  as  to 
wpnog  of  waOr,  that  twenty  years  excfanive  enjoymeat  of 
water  in  any  particular  iDaniier,  ifibrds  b  ooQciustTn  pretmmp- 
fMn  of  ri^t  to  the  pany  so  «iijoying  it. 

^  15.  Lord  Mau^eld  said  a  jury  any  {yesimie  tha  fact  Ibr 
ihe  purpose  of  quietiog  a  long  possessioa.     This  does  not  re-  Cowp.  lis. 
£er  in  aay  particular  to  twenty  years.     Tfan  case,'ch.  94,  a. 
»,  a.  U  i  a.  4,  s.  4. 

A  tasaot  lor  life caooot  grant  an  eaaameat  so  as  to  afiaet^Biin.'fcAU. 
the  revaisioaer,  hanoe  such  grant  will  not  he  presumed  ;  hot 
if  the  tanaat  Icng  yield  avaluaUe  interest,  then  imj  be  aiiEMt,ST4. 
proanMption  against  bini,  end  aleo  Us  lessor. 

4  16.  The  nunt  mBterial  questioa  is,  whether  twenty  years 
possession  is  b  bar  to  an  action,  or  to  be  left  toajufyontheevi- 
deaee  to  jmcNone  a  grant.  The  better  inference  is,  it  is  so  leit, 
and  is  ooc  a  bar  as  in  the  acts  of  limitation.  S  Shnnd.  1^ 
Wna.  175;  Cowp.  103,  Mayor  of  Kingston  v.  Homer.  So 
left  to  presume  on  360  ysan'  possession ;  cited  ch.  161,  a.  11, 
s.  1 ;  Cowper,  216,  same  principle;  before  cited,  IS  East, 
339.  In  &ct  all  these  cases  rest  on  the  ground  of  preraa^ 
iim,  in  which  then  must  be  a  jury  to  presume  if  the  delt.  re- 
qnm  oae,  but  acu  of  linhatioa  are  positive  bare,  and  withoot 
trial  by  jury.  So  ch.  179,  a.  19,  s.  35,  36,  the  same  grotmd 
of  presumption  is  relied  upon, '  where  circumstaneas  may  raa- 
araiaUy  justify  it.'   See  12  Ves.  286,  Gray  v.  Boud ;  3  Brod. 

b.  Biog.  667  ;  1  SimoDB  it  Stuart's  R.  190,  203,  Wright  «. 
Hawanl. 

^  17.  Adretse  posiesBion  of  m  equity  of  redemp^on  for?'»*<*  *  '^^ 
matf  yaon  is  a  bar.     Nor  is  there  any  relief  in  equity  after     ^^ 
tweo^  yenrs,  even  in  cases  aaalogous  lo  those  in  which  a 
nrrt  «f  right  wstdd  lia  at  htw.     Ner  after  twenty  yean  «iH[>.  m. 
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III.  Ch.  71.  equity  allow  the  mortgagee  to  sell  under  a  tnift,  when  be  hti 
Ari.  2.     liad  no  posseisioD  and  there  has  beea  no  payment  of  iaterest, 

Cor.       no  demand  and  no  acknowledgment  within  that  period, 
s^^v-^^        ^  16.  Complaint,  for  overnoning  the  meadow  of  the  coin- 
S  Pick.  182-    pliinant,  against  a  mill  owner.     On  a  trial  in  court,  on  a  par- 
^  D^md"  '''^"'^''  ^"y  ^""^  °"  particular  days  before  and  after  to  the  date 
of  the  complaint,  the  evidence  it  seems  is  confined  to  the  spe- 
cified period  :  3.  And  the  jury,  in  deciding  if  any  damages 
be  sustained,  may  consider  any  benefits  derived    from  the 
overflowing.     First  plea,  not  guilty.     Second,  the  overflowing 
did  not  do  any  damage.     Issues  on  both.     See  staL  1824, 
cb.  153,  s.  3,  allowing  the  jury  to  consider  such  benefit.  This 
statute  enacts  the  sound  principle  of  the  common  law.     See 
Ways,  ch.  79. 
BPkk.  MS-        ^  19-  Trespass.    Held,  a  mill  owner  may  create  a  reservcMT 
^B,  Wolccitt,  of  water  for  the  benefit  of  his  mill  by  erecting  a  dam  remote 
■Lv  UpiMiD.  ^^'^  that  on  which  the  mill  is,  and  the  owner  of  land  lying 
between  the  two  dams,  overflowed  by  the  water  from  the  re- 
servoir, must  apply  for  damages  in  the  mode  pointed  out  in 
the  statute  1796,  cb.  74.     The  upper  dam  was  three  miles 
above  the  lower  one. 
AxT.  4.  %  ^  '"''■  Complaint  by  the  owner  of  meadows  in  Andover 

Cofi,  V.  mill  owners,  for  flowing,  &c.     Held,  the  verdict  and  judg- 

17  MuL  R.     ment   under  the   mill   act  is   final  on  both  parties  as  to  the 
'•^■'^"^  height  of  the  dam  and  the  portion  of  the  year  the  flowing 
k  (L    ^^    niay  be,  except  in  certain  cases,  as  where  the  mill  owner^ay 
have  erected  new  mills  or  introduced  new  machinery  into  tlw 
old  mills,  requiring  a  greater  head  of  water  to  work  them ; 
and  17  Mass.  R.  443. 
SHuDB,  iM,      A  devise  of  a  mill  with  the  appurtenances,  cooreys  with  it, 
wUbiB.Al>  the  land  under  and  adjoiDing  it,  necessary  to  its  use,  and  ac- 
'     *^       tually  used  with  it.     Also  see  6  Mass.  R.  332 ;  1  Bos.  &  P. 
53  ;  Cro.  Car.  17,  57,  168;  3  Wila.  141  ;  3  W.  Bl.  1148; 
3  D.-b  E.  496-504  ;   Com.  D.  Grant  E.  9,  10;    17  John. 
R.  213. 

^  4  con.  Irrigation.  How  far  this  may  be  extended  is  a 
questioD  in  the  books.  Hr  Angeli,  in  bis  treatise  on  wafer 
courtea,  pages  31  to  39,  published  A.  D.  1834,  denies  Wet- 
ton  V.  Alden,  and  similar  cases  in  Connecticut,  to  be  law ; 
and  thinks  them  overruled  by  the  decisions  in  Hodges  v. 
Raymond,  cited  a.  b,  s.  16,  and  Colbam  tt.  Richards,  cited 
a.  3,  s.  7,  ante.  The  first  was  a  dispute  about  a  unUfmti. 
1%e  second  was  about  mUU  and  jlomng,  and  the  court 
thought  Weston  e.  Alden  did  not  apply.  Mr  Aagall  appears 
to  be  better  supported  by  the  established  principle  of  the 
common  law,  and  English  authorities ;  as  Beasley  e.  Shaw,  6 
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£ut,  S(e  to  319;  Sbary  v.  Pifgot,  Bulstrode,  339,  cited  HI.  Ch.  71. 
Angell's  Aj^ndiz,  181,  184,  and  pages  193-196,  Street  v.      Art.  4. 
BoTington    b   at.   6   EiptD.  R.  56 ;    Palm  n.   Hebletbwait,        Cm. 
Skinner's  R.  65-176;    Sands  «.  Trefuses,  Cra.  Car.  575;    ^,«-v-«^ 
Brown   v.    Best,   cited   art.   3,  s.   1 ;    PaJoier  v.  MulligaD, 
3  Caines'  R.  307  to  320 ;  Paltner's  R.  390,  Bowler's  case ; 
Jebb  V.  Povey,  1  Esp.  679.     In  these  aod  a  few  other  casei, 
of  less  importsnce,  cited  by  Mr  Ai^U,  only  one  appears  to 
respect  irrigBtion,  and   tbst  rather  turned   on  the  pleadings  ; 
but  all  tend  to  show  that  where  there  is  a  itream  of  water  in 
which  each  of  sereral  persons  has  an  interest,  or  use,  no  one 
of  them  can  Tary  the  usage  without  consent  of  the  others, 
expressed  directly,  or  proved  by  usage  among  them  a  suffi- 
cient leugth  of  time,  usually  twenty  years,  where  tbe  party  en* 
croached  on  \\nknoviingly  yielded  a  renl  interest  or  betuJieiiU 
use  0^/  that  time.     The  law  arises  on  the  acquiescence  of  (he 
psrty- encroached  upon  so  long  a  time,  wherein  all  the  mean 
time  he  yields  e  real  interest,  and  if  he  has  title  has  real 
cause  or  reasons  to  resist  the  encroachment. 

^  1.   Cate  for  diverting  the  Itream,  fyc.liet.    A  was  seised  Art.  5. 
of  an  ancient  mill  with  a  stream  of  water  turned  out  of  a  river    Con. 
and  Sowing  to  his  mill,  and  B  possessed  of  other  mills  with  a  *  Bun.  fc 
stream  turning  out  of  the  same  river,  above  A's  stream,  by ,  jtotita. 
means  of  a  head  wear  flowing  through  A's  land  to  B's  mills 
as  appurtenant  thereto.     B  erected  on  other  lands  below  A's 
land,  and  near  the  said  water  course,  two  other  mills,  hence 
traming   more  water  he  widened  and   deepened   his   water 
course  in  A's  land  and  raised  said  head  wear,  and  thereby  so 
deprived  A's  mill  of  water  that  it  became  of  no  use.     A  sued 
B  and  recovered  damages. 

^  19.  A  erects  a  mill,  afterwards  B  erects  one  above,  this 
is  injured  by  back  water  caused  by  A's  dam.  B  has  no 
cause  of  action.  Hatch  v.  Dwight,  17  Mass.  R.  289-399  ; 
Sanadors  V.  NeWman,  Bam.  k  Aid.  368;  Vandenhnr^h  *. 
Van  Bergen,  13  John.  R.  313. 

If  A  acquire  a  right,  by  a  dam,  of  a  certain  height  to  raise  Alder  v.AtU 
back  water,  be  may  keep  it  back  longer  than  usual,  if  he  doj^  'Tiumt 
not  raise  it  higher  than  usual.     Tbe  action  was  for  flowing 
the  ph's.  meadows ;  and  it  seems  the  longer  flowing  was  oc- 
casioned by  the  mill  works  of  the  defts.  being  made  tighter 
and  being  kept  in  better  repair  than  thirty  years  before. 

The  true  common  law  principle  aqua  currit  et  debet  eur- 
rere.     I  Coxe's  R.  460-466. 

Case  for  obstructing  a  mill  and  flowing  back  the  water  by**^ 
means  of  a  dam  across  the  water  course  lower  down,  Sec.^',^ 
Plea,  not  guilty      B,  owner  of  (he  lower  dam,  lowers  it  two 
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in.  Cb.  71.  fMt,  tul  it  ramuDBd  lo  tbirljreight  jevn-  Diving  this  period 
At.  0.  the  upper  null  ia  Dot  t^iMruoted,  owned  b;  A.  B  then  seU* 
Cm.  the  kxrec  nuU  to  A^  wbo  afterwtrdt  teUe  the  tower  nUl  to  C. 
\,^v-^^  Held,  by  lapse  of  time  end  tmitif  nf  peNewion,  the  rigbt  to 
raise  the  lower  dsm  two  feet  was  jjooe.  The  <lacirion  pro- 
ceeded oa  the  preewnption  of  &  grant  is  the  tbirtyeight  yeers. 
And  the  court  uid,  as  'lo  incorporeid  beredittineols  and 
easenwDts,  such  si  ways  and  water  privil^es,  tbt  rule  of  kw 
is  well  esubliabed,  thai  «d  uninterrupted  possesaoD  and  nae 
fitT  Aeenfy  yeorr  is  prima  fieU,  and,  if  unexplained,  concluiTe 
evidence  (^  a  right'     '  A  right  of  water  couree  does  not 

^urrr^  ^'  seem  to  be  extinguished  hj  ututy  of  pottettion  in  any  case.* 

FigDtc,  Pi^h-  For  it  b  exjmre  natttra  and  not  by  pre*ery>ti9n.     See  11  H. 

*»•  >B6.  7,  3£.  Otherwise,  if  during  the  uoi^  «  tbs  possession  the 
water  course  be  destroyed.  Cro.  J.  131,  Niebolas  «.  Cham- 
beriain.  See  the  Civil  Code  of  Louisiana,  art.  801 — 810, 
word  aerntudu,  art.  801  is  thu»— £very  servitude  is  extio- 
guiahed  when  the  estate  to  which  it  is  due,, and  the  estate 
owing  it  are  united  in  the  sanM  bands.  But  it  ia  necessary 
the  uAoJe  oi'  the  two  estates  do  belong  to  the  same  propriettw. 
Other  articles  admit  a  su^iensioo,  or  an  extingui^ment  m- 
cording  to  ciroumstKaces. 


CHAPTER  LXXIi. 

MISFEASANCE. 


.        ,  ^14  con.  TrespessforkillingtfaedogoCEawraaDeommetksed 

Cm   *       berare  a  justice.     Held,  1.  If  one's  dogt^iaass  or  worrieacMfe, 

pt^i^  ^       an  action  lies  against  him,  if  he  have  notice  (be  dog  is  io  the  habit 

EaienM,  4     of  doing  this :  3.  No  one  has  a  right  for  this  reaaon  to  Idl  the 

^wen,  3S1—  dogi  except  he  worry  sheep ;  and  so  the  case  is  brought  within 

thestaiute,  i  R.L.  169:  3.  To  justify  killiaghiai,(exceptu  to 

sheep,)  it  must  be  shown  he  could  not  otherwiHi  be  separated : 

4.  When  a  dog  attacks  persons,  he  may  be  killed  as  a  coamoo 

nuisance:  5.  So  if  lie  attack,  and  actually  kills  domestic  uii- 

mab  on  the  owner's  land :  see  ch.  ISO,  a.  10,  s.  46;   3  Lev. 

38 ;  1  Saund.  84 ;  13  Johns.  313. 

Abt.  3.  £8  Revenue,  further  cases. 

Con.  t)ebt  lies  in  favor  of  the  United  States  against  the  importer, 

for  duties  on  goods  imported :  3.  So  if  he  smuggles  gooos :   3. 

So  where  sbort  duties  only  have  been  paid  :   4.  So  where  the 

duties  are  not  paid  by  mistake,  accident,  or  fraud,  and  do  bond 

is  fpven  to  secure  them :  6.  Information  of  debt,  or  an  infonna- 

tion  in  the  nature  of  a  bill  of  discovery  and  account,  is  a  proper 

remedy  for  the  United  States,  for  the  duties  where  goods  have 
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bawnniMis^;  so  in  «id  third  Bod  fbortb  WW:  «.  TberjgMHI.CH.  73. 
to  doties  accrues  on  tba  invportaaoa,  with  jateatiou  to  unlade,  and  jirt.  3, 
daey  E>ecoiii8  a  persooal  caug/»  sod  debt  on  the  importer :  7.  A      Con. 
bond  taksn  to  secure  tbws,  due  by  tbe  ia^mrter,  does  not  ex- '  v^>v-«^ 
ttneiusb  the  debt  so  acrru<)d;  only  secures  tbe  payment:  8.  United  statM 
On^  tba  owner  OT.ooasignee,  or  bis  aseot,  oon  ent«-  and  bond  ■  Lynuq.  t 
goooa :  9.  And  sw^  bead  ow  be  takea  oaiy  from  penoos  le-  ^^'  *^'~ 
galtr  entided  to  enter  them. 

^  9.  In  case  of  a  seiaaie  I7  tbe  cc^otor  for  a  breadi  of  tbe  1  UiMa,  4n. 
rereuie  laws,  aftet  a  final  coadwmwtioa  not  appealed  frotn,  the  j^  *^  ^*'' 
secretary  of  tbe  treasury  has  no  power  to  remit  the  cdlector's 
abore  of  the  forfeiture.  It  is  a  vested  and  absolute  right.  When 
bigher  seouri^  isgirenfor  duties,  it  firuru/ocwextiDguisfaeg  the 
debt  aiimag  on  importatkin..  Not  so  when  tbe  bond  is  gjven  by 
s  tUrd  person.  1  >'*««>  *^- 

^10.  Vahiation  ^  tateabie  good*.  Held,  an  appratseinMit^Muoa,  asi- 
regiilarly  made  under  the  act  ofcongrsas  of  ISthof  April  1818,  ^^'^w^^ 
ch.  74,  for  the  purpose  of  ascertaining  die  velue  of  goods  sub-  UnUed  aww! 
jeet  to  aa  ad  muorem  duty,  is  conclusiTfi  as  to  the  value  on  which 
tbe  du^  is  to  be  estimated  :  2.  That  act  isstricdyoon^tutiooaj: 
3,  It  has  not  cfaanged  tbe  basis  of  the  valuation  on  which  dutiet 
are,  ordioarily,  to  be  estimated.  The  '  actual  cost,*  is  stilt  the 
true  bans;  and  an  appnusement  under  the  eleventh  section,  is 
never  to  be  ordered  by  the  collector,  unless  he,  personally,  sus- 
pects that  the  invtHca  is  undervalued  ;  for  that  secti(Mi  applies 
M^  to  fraudulent  invoices.  Confess  has  power  '  to  lay  and  col- 
lect taxes  and  duties ;'  benca  may  piesorifae '  tbe  mannn  in  which 
duties  shall  be  levied,  and  tbe  value  of  tbe  goods  shall  be  ascer- 
laiimd,*  &c.  Said  act  of  1818,  'is  an  uniform  law  in  the  smse 
c»f  ifae  coQstitutioD,  in  relation  to  duties,  for  it  is  in  its  terms 
equally  milicable  to  >11  parts  of  tbe  United  States,  and  makes 
an  distinotwo  benreen  them.' 


iritbin 


Slrer  dollars-  ate  '  goods,  wares,  and  merchandise,' 

dte  fiftieth  section  of  tlw  revenue  act  of  3d  March,  1 799, 

ch.  138,  for  tbe  landi^  of  which  a  permit  from  the  custom-  - 

bouse  is  necessary.     "Diis  section  requires  such  a  permit  foe 

idiog  aU  goods  exeeeding  ^400  in  value.    3  Mason,  98,  man- 

r  of  calcokting  doties  on  tbe  act  of  1818,  ch.  74,  pages 


$  12.  Sheriff's  sale  of  land  for  taxes.  The  purchaser  must 
ace  tbe  oficer  exactly  pursued  the  power  the  law  gave  him,  and 
«U  the  steps  of  die  bw,  in  the  caw.  4  Rand.  5Sd-597 :  see 
ch.  136.  a.  15,  s.  4,  be. ;  Greenl.  339-349,  void  in  part,  void 
baU. 

%  la  Sale  of  land  for  direct  tax  of  the  year  1813.  EiUn/ 
tur  diuieim,  tenant  claimed  under  such  a  sale ;  the  pit.  the  origt- 
□al  owner.    Held,  I.  Not  necessary  die  deft,  show  the  collector 

VOL.  a.  31 
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73.  had  given  braid,  be.,  tfaia  being  oniy  for  the  securi^  of  dMi 
United  States :  2.  The  edminiBtering  the  oatb  of  office  to  the 
assistant  assessor,  may  be  proved  by  potW.*  bis  oath.  As  to 
filing  a  certificate  of  his  oath  in  the  collector's  office,  the  act  of 
congress  is  merely  directory.  Act  July  32,  1813,  a.  3. 
S  Grefcol.  376  ^  14-  Oeer  atmrment,  though  imaUj  maka  the  tax  void  ;  as 
—vn.  where  the  assessment  ezaeedea  the  sum  voted  to  be  raised,  and 

five  per  cent,  thereon,  though  the  excess  be  of  a  few  cents  only, 
the  whole  is  void,  and  the  assessors  are  liable  in  traptut,  to  the 
party  whose  goods  have  been  distrained  for  the  tax.  Tax  in  a 
school  district  in  Belfast :  excess  87  cents. 
3Qrwii1.8T8  ^  1^>  The  coUeetor^i  covtjuint ;  ita  aouttruetion ;  this  in  his 
—^1,  Stubbi  deed, '  that  the  taxes  aforesaid  were  assessed  and  published,  and 
'■  ^*f-  notice  of  the  intended  sale  of  the  said  lands  given  accnrding  to 
law,'  is  B  stipulation,  not  only  that  the  taxes  were  in  fact  assess- 
ed, but  that  the  assessment  was  legallif  made.  When  a  deed 
conveys  no  seisin  in  deed  or  fact,  the  measure  of  damages  is 
the  consideration  money  and  interest.  The  collector  covenanted 
he  had  good  right  and  full  pawer,  to  sell  aud  convey  to  the  pit. 
to  hold  as  aforesaid.  As  no  seisin  passed,  the  ph.  could  not 
recover  the  costs  of  the  owner's  action  against  him :  see  Cush- 
man  v.  Blancbard. 

^16.  Where  a  tax  is  assessed  on  A,  and  it  is  acknowledged 

to  be  due,  and  his  land  is  sold  for  it  to  B,  he  need,  in  ejectment 

brought  against  him  by  A,  only  show  (be  sheriff's  deed  of  the 

IHuipb.  811  i  land.     Where  a  man  neglects  or  refuses  to  make  a  due  return 

6i?^'2  Bur'    °"  ^^^^  °^  ^^'  taxable  property,  he  is  liable  by  the  law  (of  South 

344.'  '    Carolina)  lo  double  taxes,  which  are  a  lien  on  bis  estate. 

OnvMii.  Hay-     ^  17.  A  purchaser  of  land  sold  for  nnn  payment  of  taxes, 

den,  a  Liu.  66.  i,Q|(jg  adversely  to  the  former  owner,  and  may  avail  himself  of 

twenty  years  possession :  3,  This  power  to  sell  is  entire,  and  the 

officer,  who  sells,  must  convey,  though  his  office  has  expired  be- 

fore  the  conveyance  is  made ;  and  3  Litt.  37. 

Biity  >.  Rhei,     ^  18.  It  IS  sufficient  for  the  purchaser  of  lands  sold  for  taxes, 

i^eon.  R.      (o  s},o„  gu^i,  proceedings  as  the  law  requires  lo  be  of  record  ; 

the  rest  are  presumed  to  be  regular.     When  land  is  sold  for 

taxes,  it  must  be  proceeded  against  in  the  name  of  the  real 

Buah  V.  Wll-  °^^^''t  °'  ^y  B"^'>  description  as  to  make  it  known  ;  2.  If  it  ap- 

Uu>ii,c'.C.  A.pear  from  the  record  that  the  land  was  not  advertised  as  the  law 

8.  Cooke,  881.  requires,  the  sale  is  void. 

4  Cowen,  Mfr  §  19,  The  real  and  personal  estates  of  manufacturing  com- 
panies are  taxable,  by  the  act  of  April  23,  1823,  uid  repeals 
the  act  exempting  them.  Sic. 

^  20.  By  an  act  passed  in  Massachusetts,  Feb.  1829,  no  es- 
tate is  exempted. 
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CHAPTER  LXXni. 
NBOUOBNCZ. 

^  7  con.  If  a  wharfinger  be  not  directed  to  store  rice,  he  is  not  i  jrcoid  aai 
liable  for  the  loss  of  it  on  bis  wharf  after  weighed,  for  the  wbarf- 
mge  paid  is  oot  a  consideratioo  for  liie  safe  kee|Hng  of  it. 

^  13.  Decided  a  citizen  is  not  liable  to  a  petulty  for  non  op-   j^^,  3 
pearaaa  at  a  company  trBining,  Sec.,  until  six  mootbs  after  ae    q^_ 
IB  notified  of  his  first  enrolment  in  the  militia.     3  Pick.  R. 
Haynes  v.  Jenks,  pp.  172-183. 

Charles  Jones  Hall  was  enrolled  in  the  militia  by  the  name  of 
Ch&tles  Hatl.  Held,  not  duly  enrolled.  3  Pick.  262-264, 
Commonwealth  «.  Hall.  JJ"*-  "*- 

A  person  subject  to  militia  duty,  liring  within  the  limits  of  ones  Pick.  M4— 
brigade,  cannot  lawfuilv  enlist  in  a  volunteer  company  in  another  '^i  ^^ 
brigade.   4  MaM.  R.  566;   11  do.  239;  16  do.  194;  2  Cong.  " 

1  ;^.  ch.  33  .  Massachusetts  statute  1809,  ch.  108. 

3  Pick.  386,  387 ;  Smith's  case,  Held,  if  a  private  in  a 
miUtia  company  be  excused  for  a  time  on  a  surgeon  s  certiGcate, 
from  military  duty,  on  account  of  bodily  infirmity,  he  is  not  ex- 
cused meeting  for  the  choice  of  officers. 

3  Pick.  390-394,  Stacy  c.  Lyou ;  statute  1809,  ch.  108,  s. 
4,  exempting  schoolmasters  from  military  du^,  extends  Ki  ma^ 
tera  of  private  schools. 

By  statute  1826,  ch,  153,  it  was  intended  when  any  aie  is  ^^ 

enrolled  in  a  standing  company  io  the  militia  and  notified  thereof,  5^5  7^-^ 
he  mutt  show  by  the  certificate,  the  act  required  that  he  is  notv.  Sticj. 
liable  to  such  enrolment,  file.     Sometbiog  more  is  required  than 
mere  eolittinenl  in  the  voluntary  company,  that  is,  that  he  ac- 
Ually   does  dtJty  therein,  when  required,  and   keeps  himseir 
•vmed,  equipped,  and  uniformed,  as  a  member  thereof. 

1  Greenl.  408,  409.  Held,  excuses  for  non  appearance  at 
miHtary  inspection,  must  be  offered  to  the  commanoing  officer  of 
tba  company  within  eight  days  after  the  inspection,  unless  the 
party  be  prevented  from  oSering  such  excuses  by  severe  sick- 
ness ;  Maine  statute,  ch.  164,  s.  44  {'justice's  judgment  revers- 
ed:  but  2  Greenl.  181-185,  ibis  does  not  apply  (o  one,  who, 
ibough  notified  in  the  prescribed  manner,  yet  had  no  actual 
notice  to  appear.     A  captain  imprisoned  for  debt,  may  issue 

orders  for  a  company  training.  Gutter  c.Tde. 

In  an  action  for  the  penalty  under  the  militia  act,  the  decla- 
ration must  lay  the  odence  as  committed  '  agamst  the  form  of' *'™»'-  >*. 
the  statute  in  that  case  made  and  provided.'  v.  Weitoo"*' 

2  Green}.   349-361  ;   Pitts  in  error,  v.  Weslon:    in  such  ' 
actioQ  for  neglect  of  military  duty,  it  is  sufficient  for  the  defi.  at 
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ID-Ch.  73.^  ^ii^i  ^  "ho^  '^Bt  by  reason  of  pemanent  bodiM disabiUty 

Jlrt.  3.     ^  ^*^  '"''  liable  to  be  eproUed  as  &  stddier.     He  need  not 

Con.      produce  the  surgeon's  certificate,  nor  offer  his  excuse  witbin  the 

^^..^^    e^t  days.     These  reguiadons  appfy  only  to  cases  of  temporary 

disability. 

4  K«k-  ***—     One  who  has  served  seven  years  in  a  volunteer  company  of 

militia,  is  ipio  facto  discharged ;  and  unless  tie  reenlista,  is  Ke- 

ble  to  be  enroUed  in  a  standing  company. 

10  Wheat.  406-410  ;   bow  one  eniided  to  a  priae  in  a  lot- 
tery must  sue ;  13  id.  40-63,  Clark's  case :  6  Pick.  \B9-^9, 
cases. 
Buih*.  ^  17>   Cote  for  negligence.     Tboueh  the  defl  be  negti^t, 

Bralnud,  1  yet  he  Is  not  liable  to  the  pit  if  he  sunfers  loss  by  his  own  nult : 
Cowen,  18-00.  ^  ^e„  j^  left  gyrup  in  the  woods  not  inclosed,  and  exposed  to 
cattle  running  at  large,  and  B's  cow  did  drink  of  it  so  uiat  ^e 
died  ;  held,  A  was  not  liable,  because  B  had  no  right  to  pennit 
his  cow  to  go  at  large  there.  Otherwise,  had  the  cow  been 
there  by  A's  permission,  or  lawfully  there.  Savage,  C.  J.  said,  . 
'  in  all  cases  where  damages  are  sustained  by  the  ph.,  in  conse- 
quence of  the  use  the  deft,  makes  of  his  own  property,  it  is 
necessary  to  inquire,  not  raily  whether  die  defi.  has  been  guihy 
fA  culpable  negligence  on  his  part,  but  whether  the  pit.  is  free 
from  a  similar  charge  :  see  ch.  69,  a.  3,  s.  14 ;  d\.  TS,  a.  t,  s. 
15;  ch.  73,  a.  3.  s.  10;  eereral  other  cases;  1  Coweu, 
78-80. 
Newton  e.  1^13>  Pope  hired  Newton  to  drire  a  bad  with  Pope's  faorsee, 

l^ '"  *"^  *°  ^^^ooBwdout.  In  d>e  journey  Newton  so  misused  <Hie  of  tbe 
1  Cowen,  i*'*' bones  that  he  was  neaiiy  ruined.  Held,  he  was  not  liable,  be- 
cause the  borse  was  not  injured  through  Newton's  MukSfiiiHar, 
"  rcKM,  or  wilfiU  mucmutuet ;  was  no  evidence  of  either. 
e  rule  allowing  the  ph.  to  try  only  one  of  scFvera!  causes, 
where  the  question  and  the  evidence  is  the  same  in  all,  pay.  no 
costs  for  not  trying  the  others,  and  is  confined  to  proptrty,  and 
extends  not  to  n>ati,  as  to  which,  damaget  mutt  be  atieued  by  a 

Ann  HcAiUa-  §  ^^'  ^"^  ^^^  drivmg  s.  horse  and  gig  so  aegligeail^  sod  ua- 
lerbybcr  skilfiiDr,  &c.,  as  to  run  aninst  the  pit.,  knock  bw  down,  uid 
«>|rt&fcwd,  e.  injure  her,  file. ;  plea  norguilty.  Ph.,  a  child  Bot  two  yeara 
^^^Sa—  Old,  in  a  public  street  in  New  York.  Verdict  for  the  pit.  f  700. 
•tf.  Question  left,  if  the  action  should  have  been  trespass.     Judg- 

ment for  the  pit.  Held,  where  an  injury  d<»ie  to  another  try 
negligence,  b  both  dtred  or  immediaU  and  conuquentuU,  (as  m 
this  case)  the  party  injured  may  elect  case  or  trespass :  cited 
Blinti.  Campbell,  14  Johns.  4^;  Pai«iv«l  e.  Hickey ;  18  id. 
367-383 ;  5  Boa.  &;  P.  nou  ;  1  Com.  D.  Day's  ed.  934 ;  8 
Campb.  188;  3WihbS36. 


ntgljgenet,! 
The  rule 
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9  31.  U(M,  ki  Gaorfn,  b  judge  n  not  liable  fin  his  netrioc^  UL  Ch.  73. 
B^  to  i|q>mr  ia  tbe  miljua,  and  that  he,M  all  judicial  omcen     ^ri.  3. 
■m,  is  Bumpced  on  itic  princi^es  of  ue  cmniaon  law.    The        Cm. 
Sum  •.  Fort-  srf'-v-w 


CHAPTER  LXXIV. 


^  2  con.  A  landing  place  is  not  a  way,  and  a  town  has  noAsx.  &. 
toower  to  discoDtinue  it,  at  it  has  a  -my  :  3  Pick.  R.  44-47,    q^ 
Cominmwealdi  v.  TiK^er  :  and  tbe  wlectiseo  have  no  power 
to  lay  out  a  landing  place.  i  OtmiiL  ill; 

^  1&.  It  baa  bean  laiit  ibii  rule  of  twenty  years  !•  analo-ABT.  10. 
gooi  to  ejactment,  that  cannot  be  lupported  but  on  a  right  ot   Con. 
Botrj,  and  that  on  21  Jam.  I,  which  enacts  tliat  no  peraoti 
shall  enter  into  lands  but  within  SO  years  after  title  accrued, 
dkc. ;  but  this  ia  itelufs  law,  limiting  positively,  the  right  of 
entry,  and  docg  not  apply  where  there  is  no  aucb  law.     And 
dntni^  one  may  not  enter  after  20  years,  yet  he  oan  bring  In 
writ  of  entry  and  racorer,  if  he  prore  Minn  within  30  years, . 
and  his  writ  of  right,  if  within  40,  SO,  or  60  years,  as  the  actt 
of  limitBlions  nay  be. 

§  16.  3  Brod.  k  Ring.  667,  Chief  Justice  Dallas,  aays 
*  whan  lapse  ai  time  is  said  to  afibrd  such  a  presumption  (20 
years)  the  inference  also  is  drmwn  from  accompanying  facte ;  * 
mmd  tMM  mtiat  be  itfi  to  thmjurjf  to  prenimt,  tec. ;  this  direction 
of  his  oeuld  not  be  disputed  ;  and  Burroughs,  J.  said  '  every 
CHS6  of  this  Knd  depends  on  its  own  circumstances.'  See 
CamidMlle.Wib(iQ,cb.79,a.3,*.16;  3Ea$t.3»4-S08.  Where 
dM  presumpdoQ  is  repelled  on  facts,  the  jury  oouM  believe 
tlte  SO  yeavs  was  claimed  only  on  the  lean  orfawr  of  the 
other  party,  and  not  advertely  u  a  right. 

^  17.  It  is  the  acquiescence  of  the  party  who  complains  ofl^Cot^a. 
a^ury  a  long  time,  which  afibrds  the  presumption  of  a  £rant.  ^  Q^^^g^ 
llie  court  limited  the  presumption  tq  16  years,  as  so  is  the  actSH,  Ingnhun 
of  limiutions  of  Connecticut.  «.Hmdiin««». 

Swifi,  C.  J.  stated  tbe  true  principle  of  the  common  law, 
and  tbe  exceptions  as  in  Brown  ff.  Best,  1  Wilt.  174 ;  Beatly 
s.  Shaw,  6  East.  206  ;  doet  not  admit,  Perkins  v.  Dov,  1 
Root,  636 ;  nor  Howard  «.  Mason,  537,  the  cases  of  irrigation) 
and  says  Howard  v.  Mason  is  overruled  by  the  case  of  Sher- 
wood V.  Burr  k  al,  4  Day,  344,  cited  ch.  109,  a.  4,  s.  20,  to 
KBoiher  purpose. 

Oonld,  J.  dissented,  and  gave  his  reasons,  in  eight  pages, 
and  ihsrein  cited  many  eases,  gener^ly  above  stated ;  among 
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III.Cu.74.otl>era  Weston  v.  Alden,  as  good  law:  alH,  Uokraft  v.  Hall, 

Jirt.  10.    Bnd  laid  atreu  on  tbe  deft's.  encroachment  conamenciii^  Vn 

Con.       wrot^,  so  no  leare,  faror,  or  indulgence ;  Daniel  v.  North, 

'^r^^,-^     II   East.   373,  Uugal  e.  Wilson,  373.     It  is  in  each  for  the 

jury  to  presume,  as  slated  ch.  71,  a.  2,  s.  12. 

Nor  is  the  public  limited  to  30  years,  but  may  suppress 
nuisances  of  longer   standing,  7  East.   195 — 200,  Weld  v. 
Hornby;  2  Barn.  k.  Aid.  R.  662,  Vooght  o.  Winch.     Nor  is 
the  pubticright  lost  by  non-pser  for  20  years,  in  public  riverS) 
&«.  the  same. 
Conwrv  Bit-     §  ^^'  Time  is  not  counted  irhere  there  is  no  injury.     As 
bcr,!  Taunt   if  A,  50  years  ago,  began  to  flow  B's  land  when  in  a  wild 
*•■  condition,  and  the  flowing  was  no  injury  at  all,  A  has  ever 

continued  to  flow.  Ten  years  ago,  B  cleared  his  land  and 
built  a  bouse  on  it,  and  made  his  cellar  under  it ;  since  so 
building,  the  flowing  has  often  causei^  water  in  his  cellar,  and 
great  damages;  all  the  time  before  tbe  10  years  is  not  to  be 
reckoned.  Tbe  principle  of  this  case  often  exists,  as  where 
A  passes  over  B's  waste  lands  many  years;  then  B  clears  it, 
ploughs  and  sows  it.  If  it  be  said  B  may  sue  A  for  passing 
over  his  land  when  toa$te,  and  recover  a  mill  damage,  the  an- 
swer is  de  minimit  non  curat.  There  are  other  answers,  one 
tbe  law  presumes  sucb  harmless  passing  is  permitted  by  B, 
till  it  ceases  to  be  harmless.  On  this  principle  men  are  never 
sued,  who  go  a  bunting  or  gunning,  over  the  lands  of  others, 
where  they  do  no  hurt.  Jn  this  end  other  ways,  tbe  passing, 
easement  or  usage,  may  be  explaitud,  as  by  leave,  favor,  in- 
diligence,  misiske,  &».  3  Saund.  by  Wms.  175— 176  e; 
3  East.  294 — 303,  and  cases  therein  cited. 

^  19.  In  New  York,  the  chancellor  required  25  years  ad- 
vene possession,  to  give  a  tide  whereon  to  order  a  conveyance, 
as  a  specific  performance.     1   Hop.  Ch.  R.  486'— 456,  Sey- 
mour V.  Da  I^ncey  Sc  al. 
SOreanl.  Ito-     ^  ^0.  So  no  grant  is  presumed  where  A  claims  an  easement 
us,  (MS  ch.  in  B's  land,  as  to  flow  it,   itc.  if  A   has  a  right  so  to  do,  by 
"■'■*■■■'■' deed,  or  by  statute,  as  by  Mass.  statutes   1714,   1796,  &c. 
giving  one  a  right  to  flow  another's  land  by  a  mill  dam,  paying 
damages.     In  such  cases  there  is  no  need  to  presume  a  grant. 
The  user  is  accounted  for  in  another  way. 
4Plck.>i5—       ^  31.  Adterie  possession  of  land  for  30  years,  does  not, 
^^-  of  itself,  raise  a  presumption  of  a  grant  to  the  tenant ;  but 

circumstances  may  be  such  as  to  enable  a  jury  (o  presume  a 
grant  of  the  land. 

If  an  ancient  window  has  been  completely  shut  up  with 
brick  or  mortar,  above  30  years,  it  loses  its  privilege  ;  and  if  a 
building,  after  having  been  used  for  SO  ywrt  as  a  malt  house. 
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is  cODverttd  into  i  dwelling  bouse,  it  >s>«ntilled,  in  its  new  HI,  Ch.  T4. 
state,  only  to  ifae  sime  degree  of  light  it  possessed  in  its  for-   ^t.  10. 
mer  state.     So  where  an  old  house  is  pulled  down,  and  a  new       Con. 
ooe  built,  the  light  in  the  new  house  must  be  in  the  same  place,     >^^w 
of  the  same  dimensions,  and  not  more  in  luiraber  than  in  the 
old  bouse.     Eden,  165. 

^  2S.  Chancery  has  concurrent  jurisdiction  with  courts  of  Oardnsi-v.Ote 
Uw,  io  a  case  of  private  nuisance,  by  diverting  or  obstructing  ^',^^^  ^ 
an  ancient  water-course,  and  may  issue  an  injunction  to  pre- Jiduu.  db.'R. 
rent  the  interruption.     In  this  case  many  points  are  decided,  ^^'  ^^'' 
and  more  stated,  as  to  adverie  possasiions,  from  all  of  which  |j,  tn^Vta 
the  following  principles  may  be  extracted  :  1.  I  own  a  tract  Bergen  d.  Bar- 
of  land  in  fee  ;  A,  to  have  advent  possession,  must  ^^teron^'^^^^ 
it  in  a  manner  hotlUe  to  my  tide,  denying  it,  and  independent  JakiM,  Ch.  'b. 
and  exclusive  of  it,  chiming  entire  title.     His  possession  """'Siiiln^'"'' 
be  advene  in  ilt  inception,  and  ab  initio ;  and  tbe  title  be  p.  Bnia'ini. 
claims  must  be  entire,  for  his  possession  is  not  advene  if  he  B  Cowea'a  R. 
admits  any  higher  title.     If  he  so  enter  and   claim,  and  so'^'"*^' 
continue  to  possess  and  claim  30  years,  my  entry  is  barred  by 
statute  law :  S.  If  I  contract  to  convey  the  land  to  A,  and  he 
entera  under  the  contract,  his  possession  is  not  adverse,  and  if 
cootinued  30  years,  bars   not  my  entry :  3.  Nor  can  he  con- 
vert this  into  adverse  possession,  by  changing  his  mind,  but  to 
do  it  he  must  do  some  act,  that  manifests  his  intention  to  con- 
vert his  possession,  under  me,  into  one  advene  to  me,  to  the 
people  of  tbe  county.     This  he  may  do  by  taking,  openly,  a 
deed  of  the  land  from  B,  conveying  an  entire  title  thereby  in 
acltoa,  at  least,  denying  my  title,  as  be  claims  to  possess,  sole- 
ly, under  B's  deed,  and  by  this  act  so  manifest  his  intention  to 
hold  under  B's  deed,  and  no  longer  under  my  contract.     A's 
advene  possession  -  commences  from  the  time  he  takes  B's 
deed,  and  if  A  continues  his  possession  so  claiming  >inder  B's 
deed  20  years,  my  entry  is  barred  by  the  statute,  by  positive 
sutute  law :  4.  So  where  A  and  B  are  tenants  in  common, 
aed  A  alone  possesses  and  occupies  the  land,  the  law  intends 
he  holds  according  tOrtheir  titles  under  both,  till  A  makes  the 
contrary  appear  by  some  overt  act  or  acts  of  his,  proving  he 
hcrids  advenety  to  B's  title.     This  be  may  do  by  forbidding  B 
to  enter,  by  refusing  him  any  part  of  the  profits,  or  by  selling 
a  part  to  fee  to  be  held  in  severehy,  tie.  :  6.  This  bar  by 
statute  is  one  thing,  presuming  a  deed,  after  SO  years  possession. 
Is  quite  another.     This  presumption  is  founded  on  all  the  cir- 
cmnstances  of  the  case,  and  ever  is  to  be  made  by  the  jury ; 
in  msking  which  the  acquietcence  of  him  against  whom  to  be 
made,  is  the  most  essential  circumstnnce.     However,  possibly, 
there  may  be  a  case  in  which  the  circumstances  are  so  dear 
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ni.  Ch.  74.  'od  strODg  in  rapport  of  the  prMuinption,  tint  tbs  cwurt,  ia  itf 

jlrt.  10.   diKrelioD,  may  itiifllcit  unneceBMryto  refer  tbfl  caaetoBJuiy; 

Con.      «vfln  this  may  bs  doubted,  if  the  party  lo  bs  bound  by  tb« 

%^>v"^     presumption,  claima  a  jury  trial :  6.  ^cquittcentt  of  tba  party 

to  be  barred,  may  bare  been  so  complete  and  ao  maay  yeara 

as'in  itself  to  prore  adverte  pogsesaion  in  anotber,  as  in  tba 

case  above  atated,  B's  acquiesocDoe  tniy  bavs  been  uninter- 

^    rupted  above  60  ysara* 


CHAPTER  LXXV. 

OFFICERS,  AND  OFFICES. 


Art.  1.  %  8-  If  tv^o  offices  be  iocoinpatibla,  a  peraon  reUnquiaha 

Con.  o*^  wben  elected  to  the  other  and  aecepta ;  though  tbe  election 

be  void,  and  be  is  officer  in  the  netr  office,  but  de  fact».     6 

Bam.  b  Cres.  888. 
Wtttiea  utd        §  d.  The  officer  is  bound  to  execute  a  habaat  corptu  ad 
^^f*'-         reifoadendHm,  if  issued  by  competent  authority,  and  Dothiog 
BCoweD  176-^  ^PP^'^  ^'^  ^°  ^^'^^  "^  '')  ^  show  it  is  Toid,  aad  numerous 
ISi.       '        caaes  cited  by  oounae) ;  by  tbe  court,  Hanam  v.  Ghiffia,  18 

John.  48 ;  5  id.  357 ;  3  Esp.  R.  383 ;  3  Burr.  1340 ;  4  East 

687  ;  i3  John.  444 ;  19  id.  39  ;  I  Cowen.  309.     Mostly  to 

abow  the  judge  had  power  to  issue  the  writ. 

Art.  2.  ^  ^  '"'*'  l"^'^  exemftfion  of  a  judge,  applies  to  caaes  within 

(^0„,         his  jurisdiction }  but  this  rule  does  not  bold,  if  be  exerciaes 

Elya.Thainp- authority  where  be  has  none,  or  assumea  juriadictioo  without 

■Ml,  8  HuA,  miy  poirer;  but  tbe  mere  circutufltaBce  of  a  judge  having 

been  engaged  in  a  cause  as  counaal  for  one  of  the  parties, 

does  not  disqualify  him  fior  aittii^  in  the  cause.     Owings  «. 

Gelaon,  3  Mar^,  517. 

^  12.  Where  a  deputy  dieriff  attached  a  veasel,  and  the 

sheriff  was  sued,  the  deputy  was  admitted  as  a  witoeaa,  being 

released  by  tbe  siwriff.     16  Mais.  R.  161. 
Art.  3.  ^1    om-     This  wea  trespass  against  the  riieriff  tie  iomt  «»> 

Con.  purtatit.    Held,  the  aotion  did  not  he,  as-tfaere  bad  been  a  jud^ 

1  Pick.  R.  9t-  ment  in  a  like  actioa  againat  hia  deputy,  and  hia  body  lawn  a 
^'phT''^"  ^^^"'><M  ^'  ^  ^*^'^  cauMi  though  the  judgmeot  was  dm 
'■     '  *"■       satisfied. 

s  N  H  Rw  ^'"^  liat^  iffter  out  of  office.  Held,  tbe  sheriff  is  liaUe  for 
184,  Hone  tt  goods  attached  fay  hia  depuq^,  though  be  utd  his  deputy  be  both 
■l.«.Bettaa,— outof  office  when  the  goods  are  demanded.  It  is  his  du^  to 
iB^JohM.  B.    pgy  ^  ^|g    1^  without  request,  monies  collected  on  execubon* 

and  for  neglect  to  do  so,  he  may  he  attached ;  not  sufficient  be 
IS  do.  4S6.      returns,  be  has  the  money  subject  to  the  pit's,  order.     If  he 

neglect  to  return  an  executioo,  the  pit.  may  have  case  or  so 
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«tUcbmeDt  against  him.     It  is  his  duty  to  fetum  writs,  though  m.  Oh.  75. 
not  requested  to  do  it.  id.  The  people  v.  Spraker,  IS  Johns.  R.    ^rt.  3. 
S90.     The  pit.  to  have  the  benefit  of  the  sheriff's  bond,  rausl    Con. 
first  get  a  judgment  against  blm  in  an  action.     Not  enough  he    \.^>v^ 
has  been  attached.     20  Johns.  R.  297—300. 

^4.     If  a  depu^  sheriff  have  a  writ  of  attachment,  and  re-'I^R-wi- 
ceive  moDey  of  the  debtor,  and  make  return  that  he  considers^  Btrtl^ 
h  as  personal  property  attached,  and  embezzles  the  money,  and      * 
the  debtor  is  compelled  to  pay  the  debt,  the  sheriff  is  liable  to 
him  for  the  amount  of  the  money.     Official  act  means  any  act 
done  noder  or  by  virtue  of  an  office.     The  money  was  '  pre- 
tended to  be  attached,  and  the  deputy  acted  under  colour  ot  his 
office  f  interest  allowed  from  the  time  of  payment.     If  a  writ  J^'^lJ^J**^ 
be  delivered  to  an  officer  with  directions  to  attach  property  if  cttot  ■.  Law- 
practicable,  otherwise  to  make  no  ser^ce  :  held,  it  Is  his  du^'il- 
to  make  diligent  search  for  property,  and  if  none  is  ibund,  to 
make  a  seasonable  return  of  that  fact,  on  the  writ,  in  his  official 
capacity,  as  a  reason  for  omittine  to  serve  tbe  writ.     2.  If  a 
deputy  sheriff  have  a  writ  for  service,  and  receive  the  money  of  ' 
the  debtor,  and  make  no  service  of  the  writ,  the  sheriff  is  liable 
under  a  charge  for  neglecting  to  serve  and  return  the  wrh,  to  the  ' 
amouDtoftbe  money  and  interest,  and  without  previous  demand 
on  the  officer. 

^  4  con.  If  a  justice  of  tbe  peace  act  in  a  case  in  which  j^^t.  4. 
be  has  no  jurisdiction  whatever,  his  acts  are  coram  non  judice,  (fg,,, 
and  void ;  nut  if  he  has  Jurisdiction  and  err  in  exercising  it,  his 
acts  are  only  voidable.  As  where  he,  having  jurisdiction,  gave 
judgment  for  above  $5  costs,  besides  the  damages,  (the  statute 
limtting 'costs  to  $5  ;)  held,  his  judgment  was  only  voidable, 
and  the  justice  not  liable  to  an  action  of  trespass  and  false  im- 
pristHiment  at  the  deft's.  suit,  who  was  imprisoned  on  such  judg- 
ment. Butler  t).  Potter,  17  Johns.  R.  145.  He  may  try  a 
cause,  and  especially  with  a  jury,  though  half  urtck  to  the  pit's. 
wife.     Do.  133;  19  Johns.  R,  172-375. 

A  court  of  common  law  lias  concurrent  jurisdiction  with  the  le  John*. R. 
inttance  Court  of  Admiralty,  of  a  marine  tort.  267, 

If  a  court,  not  having  jurisdiction,  take  cognizance  of  a  cause 
wiAout  gaining  jurb diction  of  the  deft's.  person,  by  having  him^ 
before  it,  as  the  law  requires,  its  proceedings  are  void :  S.  If  of 
a  limited  jurisdiction,  and  the  magistrate  attempts  to  enforce  a 

Eroceeding,  founded  on  any  judgment,  sentence,  or  conviction, 
e  is  a  trespasser  :   3.  And  Uie  party  afleoted,  even  in  a  colla- 
teral action,  when  tbe  conviction  is  set  up  in  defence,  may  show 
tbe  want  of  jurisdiction  of  the  person  convicted.    4,  Whenever  ^j— low  « 
a  new  power  is  given  to  a  justice  of  tbe  peace,  he  must  proceed  ateuna,  i» 
in  tbe  mode  prescribed  in  tbe  sutute.  '"'""■  ^  ■■■ 

VOL.  IX.  32 
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HI.  Ch.  75.     The  jurisdiction  of  the  superior  court  can  be  taken  sway  only 

Art.  4.     hy  express  negative  words ;  and  where  the  circuit  court  has 

Con.      original   iurisdlction  in  a  cause  transferred  from   the  county 

^,,-^,..>^    court,  without  trial   first   had  in  it,  and  the  cause  is  tried  in 

1  Temieuee    the  circuit  court,  judgment  will  not  be  arrested  ;  otherwise  if 

^-  ^'  the  circuit  court  had  only  appellate  jurisdiction.   Elktns  v.  Sams, 

3  Hayw.  44 ;  4  do  54.  A  State  court  has  jurisdiction  to  interfere 

in  the  case  of  a  fine  levied  under  a  law  of  the  U.  Stales,  for 

„   .         ,.    delinquency  as  a  militiaman,  where  the  fine  was  assessed  by  a 

U.  Sum*.       State  court  martial. 

A  plea  in  abatement,  the  pit's  demand  is  not  of  the  value  of 

£100,  is  not  the  proper  mode  of  taking  advantage  of  the  want 

I  Hayw.  4U.  of  jurisdiction.    In  debt  on  a  bond  for  less  than  ^100,  since  the 

Shepinrd  v.     statute  of  1830,  advantage  of  a  want  of  jurisdiction,  can  be  taken 

^^'  ggg     by  plea  in  abatement  only. 

j>^     '-  ^3  eon.  Trespass  is  the  proper  action  against  the  sheriff  for  an 

f,'    '       injury  done  by  his  deputy  to  the  person  or  property  of  another, 

17M*M.R.     where  trespass  is  the  proper  action.     Case  does  not  lie;  this 

244—247.        injury  was,  the  deputy  took  tbe  pit's,  goods  and  sold  them  on  an 

execution   against  the   Chester   Glass  Company ;    case   was 

brought ;  the  action  must  be  the  same  against  the  sheriff  or  hb 

8  Greanl.  4IB-  deputy  ;  the  party  injured  has  his  election  to  sue  either. 

^^  %  i.    But  if  judgment  for  the  deft,  the  officer  may  recover 

1^'    '         the  expense  of  the  pit.  on  his  implied  promise  to  indemniiy 

n.     '  What  u  pouation  ?     Ad  officer  having  a  writ,  Sic.  goes  to 

the  debtor's  store  in  his  absence ;  but  bis  clerk  locks  the  store 
containing  the  goods,  and  delivers  the  key  to  the  officer ;  this  is 
a  good  attachment  and  possesion  of  the  goods,  and  isst^against 
another  officer,  who,  afterwards,  by  the  debtor's  contrivance  at- 
tached and  removed  the  same  goods.  16  Mass.  R.  430,  Denny 
V.  Warren,  page  465-470 ;  Gordon  c.  Jenny,  the  same  princi- 
ple. One  deputy  may  have  replevin  against  another  of  the 
same  sheriff,  on  his  prior  attachment  of  the  goods.  Such  depu- 
ties act  independent  of  each  other,  and  the  one  who  first  attach- 
es, acquires  a  special  propertVi  which  entitles  him  to  an  action 
against  any  person  who  interferes  with  his  possession. 

A  constable  can  serve  a  writ  where  the  sheriff  or  his  depu^ 

is  a  par^,  if  the  damages  sued  for  or  recovered,  do  not  exceed 

$70.     He  may  attach  property  in  his  own  town,  though  the 

17  M«a>.  B.     debtor  be  not  an   inhabitant  or  resident  in  it.     An  officer  may 

f^J^^'         attach  a  boat,  cable,  and  anchor,  appurtenant  to  a  vessel  at  a 

Bb'snge.         wharf,  if  not  necessary  to  her  safety. 

aoreenl.  821-  §  10  COB.  Expejiia  of  keeping  tkutgs  oUached.  See  s.  8. 
MS,  '^ombif  Where  the  original  debtor's  goods  are  attached,  and  he  charges 
weiij  iheri^  ^^  officer  with  having  lost  or  wasted  a  part  of  them,  he  may 
kc.  excuse  himself  by  shewing  he  has  applied  tbe  amount  to  tbe 
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pit's,  use,  by  therewith   paying  the  expenses  of  keeping  thein.Ce.  75. 
goods :  2.  These  expenses  ere  a  lien  on  tne  goods ;  and  it  is  not    Jlrt,  8. 
adected  by  the  court's  allowing  a  sum  for  that  purpose,  in  taxing       Con. 
costs  for  the  origina)  pit.  in  the  action ;  was  case  against  the     t^v-s-^' 
sheriff  for  the  neglect  of  one  of  his  deputies. 

And  if  a  deputy  sheriff  release  the  goods  attached  before  the 
thirty  days  are  expired,  he  is  liable  to  an  action  on  his  bond  to  "  ""•  ^- 

^  12  con.   An  equity  of  redemption  on  personal  property  is  2  N.  H.  tUp. 
not  attachable,  and  ue  officer  must  hare  possession  of  personal  '^- 
property,  or  the  control  of  it  or  he  fails;  but  every  article  at-gi;. ' 
tached,  need  not  be  touched  or  removed,  if  all  be  inventoried 
and  left  in  the  custody  of  bis  agent. 

A  valid  attachment  subsisting,  made  by  one  officer,  prevents  >  "-  H-  ^' 
a  difftraU  officer's  attaching  the  same  property  :  2.  When  the 
articles  attached,  are  delivered  to  a  third  person,  and  his  receipt 
is  taken  for  their  safe  keeping,  his  power  is  subordinate,  and  he 
cannot  sell  or  loan  them.  -  IS6— 149. 

'nie  pit.  attached  goods  and  carried  them  to  Rhode  Island,  i  Pick.R.  283- 
and  delivered  them  to  a  keeper,  and  look  his  receipt ;  and  he  ^'  ^T*'^"' 
put  them  into  the  deft's.  hands  to  keep.     Held,  the  ph.  could  „.  HuKbeMer 
have  trespass  and  recover  the  value  of  the  goods   against  the  *■  »l-  " 
said  strangers.     The  pit.  retained  the  special  property,  and  a 
coastructive  possession ;  his  keeper  was  his  servant,  bound  to 
deliver  them  to  him  ;  the  sheep,  6£c.  being  carried  into  Rhode 
Island  made  no  difference.  4  Pick.  395-398,  Bayley  p.  White. 
.  Where  an  officer  attaches  goods  but  does  not  retain  possession 
of  tbem,  notice  of  his  attachment  will  not  preserve  his  l\en,  ff .  h.  Rcd. 
against  ifae  attachment  of  another  officer.  ST  i  S  id.  sr. 

§  32  con.  No  overt  act,  by  the  "sheriff,  is  necessary  to  con- 
stitute an  attachment  of  property  previously  in  his  custody.  16 
Mass.  R.  181-188,  Turner  p.  Austin.  Sheriff  was  deft. ;  pro- 
perty in  the  custody  of  his  deputy,  he  was  admitted  as  a  witness, 
being  released  by  the  deft. 

^  40.  Officer  liable  to  nominal  damaget,  though  he  neglect 
to  keep  fat  (Utachtnent  made  by  him,  that  is,  where  thereby  the 
creditor  sustains  no  loss,  the  attachment  being  of  no  value. 
16  Mass.  R.  294—299,  Rich  v.  Bell. 

^  6.  Where  a  deputy  sheriff  attaches  goods,  he  has  such  bAat.  10. 
properly  in  tbem,  that  on  his  death  his  executor  may  maintain    Con. 
trover    against    a  ttranger    who    converts    them.     Against  aCh.  I13,*.T, 
jtranfcr  possession  is  sufficient  on  general  principles.     See.*-"*- 
Trover  and  Possession. 

§  2  con.  So  a  writ  of  error  from  the  supreme  court  of  the  Art.  11. 
United   Sutes,  to  reverse  a  judgment  of  the  supreme  judicial    Con. 
court  of  Massachusetts,  before  execution,  dissolves  an  attach- 
ment mads  at  the  commencement  of  the  action,  when  a  cause 
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III.  Cr.  7S.  ia  80  removed.     The   act  of  finl  Congress,  1  ses.  ch.  1%  i. 
Art.  13.    32,  (should  be  cb.  30.) 

Con.  ^  18  COR.  It  seems  the  principles  in  this  section  are  not 

v.fTv-v'    supported  by  a  decisioo  ia  New  Haropsbire.     N.  H.  Hep. 
269 — 295,  Poole  v.  Symonds.     This  in  New  Hampshire  was 
very  much  evsojined  and  numerous  cases  cited. 
Walkwo,  ^  33.  Trespass  foi  talcing  a  horse  from  the  pit.,  a  deputy 

aaSBLSt^***^  the  deft.     The  pit.  had  properly  attached  the  fawse  and 
914.  delivered  him  to  A  to  keep  and  return,  taking  his  receipt,  8ic. 

and  made  due  return  of  bis  writ  and  his  doings  thereon.  In 
this  Mile  of  the  case  aoother  deputy  of  the  deft,  having  an 
ezecutioo  against  the  same  debtor,  seized  the  horse  in  A's 
hands,  and  sold  him,  ii.c.  though  forbidden  to  do  so  by  A. 
Ph.  was  nonsuited  below  and  a  maw  trial  was  granted.  Held, 
1..  A  deputy  sheriff  in  Maine  acquires  a  special  property  to 
himself  m  the  goods  he  attaches,  which  the  sheriff  cannot 
devest  or  control.  He  is  very  unlike  the  sheriff's  servant  or 
deputy  in  England.  Were  cited  many  Massachusetts  ewes. 
Art.  30.  ^  11.  ^#  to  an  officer,  a  member  ojf  a  corporation,  serving 
Con.  °  writ  for  or  againat  it,  this  distinction  has  been  made  :  as  to 

quati  corporations,  as  towns,  parishes,  8cc.  which  have  no 
corporate  funds,  each  inhabitant,  or  corporator,  is  a  party  to 
the  suit,  QB  his  private  property  is  liable  on  the  execution  ;  but 
-  in  proper  corporations  as  banking  companies,  &«.  it  is  other- 
wise, Qs  no  property  is  liable  to  be  taken,  but  the  corporate. 
Hence,  in  an  aclion  against  a  banking  company  in  which  & 
deputy  sheriff  was  a  stockholder,  held,  the  writ  could  be  served 
Adamio.  ffii-by  him  wiihin  the  Maine  act,  ch.  93.  Also  held,  the  deputy 
to^L'^-  *  "°^  """  "  i""''y  "  the  suit.  But  decided,  Brewer  v.  New 
sw,ple>in  Gloucester,  14  Mass.  R.  316,  that  each  inhabitant  of  a  toim 
is  a  partv  when  it  sues  or  is  sued.  Court  cited  7  Mass.  R. 
169}  2D.  &i  E.  667;  7  Mass.  R.  188;  Cowp.  86;  5 
Mass.  R.  530.  ^<ere,  as  to  the  real  difference  :  ultimately 
tbe  member  of  the  town  or  bank  is  equally  liable  to  pay  bis 
part  of  the  judgment  against  it.  A  town  owes  a  debt  of 
$1000  to  A:  he  gels  judgment  for  it:  ultimately  B,  an  in- 
babilaol,  pays  his  part  of  It,  and  is  tliereby  discharged  of  his 
part  of  the  debt.  So  a  bank  owes  a  debt  of  $1000  to  A: 
be  gets  judgment  for  it,  and  ultimately  B,  a  corporator,  pays 
his  part  of  it  and  is  discharged  thereby  of  his  part  of  the 
debt.  In  point  of  interest  it  comes  to  the  same  thing  in  the 
end.  As  to  the  inconvenience  stated,  it  may  deserve  much 
attention — but  even  this,  is  it  not  a  subject  of  legislation  ? 

.     .         ^  12,  Sheriff's  bond,  sureties,  &c.     The  sheriff  is  not  lia- 

Hawks,  8H.    '''^  '"  ^^^^  ^^  ^'^  official  bond  for  not  taking  bail,  when  he 
executes  ^  capiat  in  civil  cas^s  j   tint  must  be   proce^d^tl 
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Bgaiiut  a;  bail  hy  wu-e  fadaa.     If  a  person  elected  sheriffm.  Ch.  7$. 
voJuDtar;  gives  a  boad  with  surety^  in  a  peaalty  greaCei  thao    ^rt.  20. 
ibe  law  requires,  and  enters  on  the  duties  of  his  o&«,  ho       Coo. 
aod  his  sureties  will  be  liable  for  a  breach,  though  not  by  sum-    v^>^,-^^ 
mary  process  :  3.  In  a  suit  on  such  bond  it  is  not  necessary  GoTenior  t. 
to  show  that  the  governor  has  sustained  damages.     A  sherifr^*||^'^ 
ia  not  liable  foe  misfeasances  in  offices,  by  levying  on  lands  mc  Coy  •. 
when  the  deft,  in  the  execution  had  sufficient  personal  proper-  Beard, » 
ty,  unless  shown  be  knew  it  was  the  deft's.  property  ;  or  un-    *"  '' 
less  pointed  out  to  him  as  such  an  indemnity  offered  to  tell  it. 

The  sureties  to  a  sheriff's  bond  for  the  year  1821  are  Dot^"ii  '■  Hawk- 
liable  for  «ny  taxes  received  by  their  principal,  under  the  lists  ^  '"^ 
furnished  by  him  in  1820,  but  the  sureties  for  1820  are  iiable. 

^  13.  He  must  be  pursued  to  insolvency,  and  nulla  bona 
rf turned  jbelbre  his  sureties  can  be  sued.    1  Mc  Cord,  184. 

^  14.  In  an  action  on  the  sheriff 's  bond,  where  the  pit.  Cammoo- 
declares  lor  the  thirty  per  cent,  damages  given  by  the  statute  g^^w**! 
for  failing  to  return  an  execution  for  one  month  or  more,  if  the  Litt.  48.' 
deft,  demur  generally,  the  pit.  may  recover  such  damages  as  Hairiwa  v. 
he  has  sustained  in  fact.     Judgment  against  him  for  failing  tofj^^'* 
reUun  an  execution,  he  may  avoid  it  in  equity  by  showing 
that  es  between  the  pit.  and  the  deft,  in  the  execution,  it  ought 
not  to  have  been  collected. 

§  15.  An  allegation  he  has  levied  a^./a.  on  property  of  Com«n«- 
ooe  of  the  d  efts,  sufficient  to  satisfy  the  execution;  that  he^3^(,^^ 
advertised  the  property  for  sale,  and  liiat  it  was  not  sold,  for 
want  of  bidders,  is  not  a  sufficient  averment  of  a  breach  of 
his  official  bond. 

%  16.  He  is  liable  in  trespass  if  his  deputy,  on  an  execu- 
tion against  A,  takes  the  property  of  B.     So  for  uking  insuffi-3M>Card,4]0. 
cient  sureties  on  a  bond  for  prison  bounds,  though  sufficient J^'^j^P- 
when  taken.     So  for  an  escape,  though  the  prisoner  be  desti- 
tute, and  the  pit.  refuse  to  pay  for  bis  support,  or  to  give  secu- 
rity for  it.  1 


CHAPTER  LXXVI. 

PHOPERnr  SPECIAL. 
^  4.  4  Pick.  268-275,  Ingrabam  v.  Wilkinson  U  al.,  the  Art.  1. 
same  principle,  where  decided  that  the  proprietors  of  the  banks   Con- 
of  a  river  not  navigable,  own  respectively  the  soil  to  the  middle 
of  the  river :  2.  An  island  in  it  one  side  of  the  dividing  line,  be- 
longs to  the  owner  of  the  bank  of  that  side ;  if  in  the  middle 
of  the  river,   it  belongs  in  severalty  to  the  owners  of  the 
banks  OD  each  side ;  and  the  dividing  line  will  run  in  the 
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IIT.  Ch.  76.  same  manner  as  if  there  were  no  island  in  the  river.     This  is 

Art.  1.     American,  English,  French,  and  Roman  law. 

Cim.  ^  6.  3  Bam.  8t  Cres.  91—108,  The   King  e.  Lord  Yar- 

'.^N'-^'     borough,  held,  alluvion  made  gradually  by  the  sea  throwing 

up  sand,  be.  belongs  to  the  owner  of  the  adjoining  land  and 

not  to  the  public. 

B  Pick.  ITT,         ^  6.  The   pit.  found  boards,  and   a   workman   agreed   to 

fiteveu  B,       make  him  a  desk,  while  making  it  was  atUched  as  his  proper- 

*^  ty,  held  it  was  the  pit's,  property. 

Abt.  3.  ^   13-  ^**vmpiit  to  recover  about   ^3,000,  with  (wo  per 

Con.  cent,  interest.  Held,  1.  The  holder  of  bank  bills  is  entitled 
3UuoD,  I,  to  be  paid  in  specie  only  on  demand,  within  the  usual  bank- 
SuSiik  Buk  jp„  hours  of  the  day  of  demand,  Site.,  and  if  in  foreien  coins. 
But  hy  weight ;  2.  A  bank  is  bound  to  keep  money  counted,  or 

weighed,  or  to  employ  persons  so  as  to  pay  all  demands  made 
in  said  hours :  3.  The  pits,  were  not  bound  to  receive  their 
own  bills  in  payment,  of  course  not  bound  to  receire  the  bills 
of  other  banks  or  a  draft  in  payment.     Verdict  for  (he  pits, 
including  the  (wo  per  cent,  a  month.  Like  case,  5  Cowen,  161. 
t  Umoo,  SOS-      ^   14  con.  Bit)   in  equity  brought    by   several    holders    of 
^^^<>^">dthe  bank  bills  of  the  Hallowell  and   Augusta  Bank,  against 
•r  uxl  othen"  Oumer  and  others,  part   of   the   stockholders.     Before   the 
charter  expired,  the  stockholders  divided  three  fourths  of  the 
stock  among  themselves,  and  did  not  leave  enough  to  pay 
their  bills  in  circulation.      Held,  I.    The  whole  capital  stock 
was  in  equity  a  trust  fund  for  paying  the  bills  of  the  bank,  and 
this  equity  would  follow  it  into  the  hands  of  the  stockholders  : 
2.  The  stockholders  held  liable  to  pay  their  parts  of  said  bills, 
in   proportion  as  they  held  stock  in  the  bank,  that  is,  if  one 
held  a  Mieth  part  of  the  whole  capital  stock,  for  instance, 
he  paid  a  fiftieth  pan  of  the  bills.     See  ch.  221 ,  a.  47. 
16  Mu>.  K.        And  if  a  turnpike  road  be  out  of  repair,  the  corporation  is 
108-iOT.         liable,  though  in  such  n  state  as  it  was  when  approved. 
>  HuoQ,  006.      A  cashier  of  a  bank  has  prima  facU  power  to  endorse  ne- 
gotiable securities  held  by  it. 
19  Johna.  R.        If  a  bank  refuse  to  pay  specie,  and  its  bills  cease  to  circu- 
''^'  late,  (his  is  not  sufficient  evidence  of  its  insolvency,  to  prevent 

a  bona  fide  bolder  of  them  to  set  them  off  in  an  action  against 
him  by  such  bank. 

%  19.  2  Pick.  R.  41-44,  Roxbury,  town  of,  v.  Worcester 
Turn.  Corp.,  held,  if  a  town  keep  in  repair  part  of  a  turnpike 
road  laid  over  an  old  county  or  town  road,  attumpnt  does  not 
lie  foi  the  expense ;  there  is  no  implied  promise  to  pay. 

An  action  lies  against  the  selectmen  of  a  town  for  laying 
out  a  highway  round  a  tiiropike  gate,  with  a  view  to  evade 
the  payment  of  toll.  2  N.  H.  Rep.  199,  the  Third  New 
Hampshire  Turn.  v.  Cbarapney  b  a). 
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^  3O4  Tbrs  act  provided  that  if  any  persoo,  with  bis  team,  III.  Ch.7€. 
cattle,  Sic.  turned  out  of  the  turnpike  road  and  passed  over     Art,  2. 
adjoining  ground,  and  then   returned  into  the  turnpike  road.       Con. 
with  intentioD  to  defraud  the  company  by  the  avoiding  the    •^^-.f^/ 
payment  of  toll,  be  should  forfeit  ^5,  fiic.     Held,  (hat  the  Carrier  v. 
person  who  so  turned  off  travelling  on  an  old  public  highway,  ^^^  ™  jg 
made   no   diSereoce  ;  for  the  only  question  was,  did  he  turn  Johns.  R.  M. 
off  bona  fide,  or  merely  to  avoid  paying  toll?  2.  If  a  person  ig  ^g,  139  _ 
so  turn  f^  about  half  a  mile  from  the  gate  on   ground   adja- 
cent to  it,  he  is  within  the  meaning  of  the  act.     Wbat  is  or  19  do.  442. 
is  not  a  pleasure  carriage. 

^21.  Where  the  statute  directs  a  loll  gate  to  be  placed 
near  a  State  line,  one  placed  two  miles  and  three  quarters 
from  it,  is  not  near  it,  and  so  illegal,  and  toll  received  at  it  may 
be  recovered  back  :  2.  It  seems  if  power  be  given  to  a  turn- 
pike company  to  erect  toll  gates  wilhin  certain  limits,  and  they 
exercise  their  discretion  and  erect  tbem,  their  power  is  at  an 
end  and  they  cannot  remove  them  but  for  very  special  reasons  ; 

3.  Though  such  company  liave  a  right  to  repair  a  road  so  as  to 
prevent  tbe  effects  of  rains  and  freshets,  yet  in  exercising  this 
lieht  they  niuat  take  care  not  to  injure  the  owners  of  tbe  ad- 
joining lands :  4.  They  have  no  right  to  turn  water,  which 
washes  the  road,  upon  the  lands  of  privale  persons,  and  if  they  CfMn  «. 

be  injured  for  want  of  care,  or  by  negligence  in  this  respect,  j,^|J^'l[_jjj_ 
any  such  person  may  have  an  action  on  the  case  for  bis  dam- 
i^es.     These  are  common  principles  and  a  part  of  the  maxim 
tic  utere  tuo,  &ic.  and 

^  S2.  Company  may  have  trespass  at  common  law  or  debt, 
for  the  statute  penalty  for  destroying  their  gates,  &c. :  can 
pledge  tolls,  but  remain  in  possession  of  their  gates.  10  Johns. 
It.  389.  What  is  the  common  business  of  a  farm.  17  do.  33. 
Other  turnpike  cases.  15  do.  510;  16  do.  8,  78. 

§  9.  IJbel  on  bottomry   bond,  pledging  the  ihip,  freight.   Art.  3. 
and  cargo  in  Norway,  bound  to  Boston.     On  a  voyage   from     Con. 
Russia,  the  master  found  himself  obliged  to  put  into  Christian- 1^^'  '"^ 
sand,  in  Norway,  to  repair,  and  not  having  money  of  bis  own,  pu^et.Birker 
or  of  his  owners,  and  not  able  to  sell  a  part  of  bis  cargo  with- muter, 
out  great  loss,  borrowed  of  Wilson,  b  Co.  in  London,  £9205, 
SU.    lOd.    sterlings  including  the  fourteen  per  cent,  premium, 
the  Itbellants  on  bottomry,  common  form,  to  be  paid  in  three 
days   after  tbe  vessel  should  arrive  in   Boston ;  she  arrived 
there,  &.c.     Held,  1.  The  suit  being  in  rem,  the  insurers  are 
not  a  party,  not  having  accepted  the  abandonment :  3.  Incase 
of  necessary  repairs,  the  master  may  sell  part  of  the  cargo  or 
hypothecate  it :  3.  Not  bound  to  apply  the  shipper's  money  : 

4.  He  has  a  large  discretion :  b.  If  he  has  sufficient  money 
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in.CB.76.  nf  bis  owDera,  he  cannot  borrow  on  bonomiy ;  6.  The  lum 
^t.  3.     lent  and   bottomry    premium,  is  viewed  as  principal ;    and 
Con.      common  interest  thereon  is  allowed  for  delay  of  payment  after 
\.^~..„,.^    due  :  7.  Tbe  master  has  a  lien  on  liiefriegM  for  all  adrances 
made  abroad  for  the  ship's  use  :  S.  If  the  property  of  a  ship- 
per.ia  taken  and  sold  for  the  ship's  necessities,  and  to  enable 
her  to  perform  the  voyage,  he  has  a  right  to  contribution  over 
against  the  other  shippers,  and  bis  remedy  is  not  confined  to 
tbe  ship  owner :  9.  A  bottomry  bond  may  be  good  in  part 
and  bad  in  part :  10.  The  court  may  moderate  the  premium 
if  inflamed  by  extortion.     3  Mason,  343-348  ;  other  cases. 
Art.  7.  >J  7  am.  Derelict  property.     British  frigate  the   Hussar, 

Con.  sunk  in  the  revolutionary  war.     The  pit.  claimed  the  posses- 

i^^w''  ^  *'°"'  "^  ^^^  ground  he  had  occupied  her  when  derelict,  and 
Dekijnfcii.*.  prayed  an  injimction  against  the  defts.,  who  hindered  hisoper- 
DiTta  fc  *l.      ation  in  attempting  to   raise  her.     Defts.,  by  their  answer, 
claimed  to  be  the  true  occupants.     The  master's  injunction 
dissolved ;  tbe  remedy  being  at  law,  &C.     No  Injunction  ex 
parte  to  transfer  possession  from  one  to  another. 
4  Pick.  14»—     ^  14  COR.  If  A  takes  up  an  estray  to  keep  it  for  tbe  owner, 
but  neglects  to  lake  the  steps  of  the  law,  he  is  not  liable  in 
trover,  unless  he  uses  tbe  beast  or  refuses  to  deliver  it  on  de- 
mand.    Seech.  186,  a.  11,3.  19. 

^  30.  In  a  similar  case,  March  Term,  1839,  the  District 
Court  of  the  United  States,  for  the  dictrict  of  Massachusetts, 
decided  the  owner's  part  of  the  proceeds,  after  remaining  in 
court  22  yaars,  and  not  claimed  by  him,  belonged  to  the  Uni- 
ted Slates,  and  not  to  the  salvors,  nor  to  Massachusetts.  See 
American  Jurist  and  Law  Magazine,  vol.  S,  p.  7.  This  case 
was  fully  argued  for  tbe  salvors  and  the  Slate  by  Pickering, 
and  for  the  United  States  by  Dunlap,  United  States  attorney ; 
first  case  of  the  kind.  Numerous  authors  were  cited,  some 
Asiatic  and  American,  but  mostly  European  ;  all  various  and 
confused ;  no  appeal. 
.  §  9.  How  jCdurei  may  he  affected  by  a  tale.     The  owner 

f^'  '  of  a  freehold  house,  in  which  were  various  fixtures,  sold  it  at 
a  Bm'tL  auction  j  nothing  was  said  about  them.  A  conveyance  of  the 
CMi.  7S-l«o.  house  was  executed  and  possession  was  given  to  tbe  purchaser, 
tbe  fixtures  remaining  in  the  house.  Held,  they  passed  by 
the  conveyance  of  the  freehold,  and  even  if  they  did  not,  the 
vendor,  after  giving  the  possession,  could  not  maintain  trover 
for  them.  A  few  articles,  not  fixtures,  were  also  left  in  the 
house,  the  demand  described  them  together  with  the  other 
articles,  as  Jtrftre*  demanded.  Held,  that  upon  this  evidence, 
the  pit.  could  not  recover  tbem  in  this  action.  The  things 
demanded,  were  stoves,  grates,  kitchen  ranges,  closets,  shelves, 
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We  wing-coppers,    cooling-coppers,    wash-tubs,   locks,  bolts,  HI.  Ch.  76. 
blinds,  &c.     Colegrave  o.  Santos.  Art.  8. 

§  31  COR.  '  In  case  of  a  lease,  a  tenant  may  remove  build-       Con. 
ings   erected  on  the  demised  premises  in  sudi  a  manner  that    %^rv-<^ 
they  may  be  removed  without  injury  to  the  soil.     But  if  one  is  Hat.    . 
erect  buildings  on  the  land  of  another  voluntarily,  and  without  ***■ 
any  contract,  he  may  not  remove  them.'     A  feme  covert  can 
make  no  contract. 

A  padlock  and  boards  loose  in  a  com  barn,  are  not  6xtures,  *  Hck  8i»— 
and  a  tenant  for  life,  years,  and  at  will,  may,  at  the  expiration  J'^^^^^' 
of  his  term,  remove  them  from  the  freehold,  and  all  such  im- 
provements as  were  placed  there  by  him,  the  removal  of  which 
will  not  injure  the  premises. 

A  shop  placed  on  ray  land,  by  my  permission,  by  A,  may  Jo^'^,**'" 
be  taken  on  execution  as  his  personal  estate,  and  if  sold  to  B,  Qo^am^aL 
he  may  remove  it,  and  therefor  enter  on  my  land,  and  it  is 
enougb  B  prove  the  officer,  who  had  the  execution,  was  one 
de  facto.     And  it  is  not  material  he  is  one  of  the  defts.  Cited 
17  Mass.  R.  282  ;   I  Pick.  43,  Ellis  r.  Paige. 

§  40.  In  New  York  further — It  stems   that  machinery  for  Cre««io  v. 
spinning  flax  and  tow,  and  carding  machinery  attached  to  the  j^^'^  j^g 
buiMiog  by  an  upright  board,  resting  on  the  frames,  and  fast- 
ened at  the  ceiling,  and  by  deals  nailed  to  the  floor  round  the 
feet  of  the  frames,  but  the  frames  or  machines  themselves  not 
otherwise  fastened  to  the  building,  are  oot^furei,  but  per- 
sonal chattels.      So  are  a  cider  mill  and  press,  erected  by  the 
tenant,  from  year  to  year,  at  his  own  expense,  and  for  his  own 
use,  in  making  cider  on  the  farm  ;  and  the  tenant  may  remove 
them,  at  the  expiration  of  bis  term  ;  and  if,  after  such  expira-^oimesB. 
lion,  he  enters  and  removes  them,  though  he  may  be  liable  toj^i^^^  ^, 
trespass  on  the  land,  yet  they  remain  his  property,  id. 

%  41.  Held,   that  as  between   vendor  and  vendee  of  land,  MiUore. 
all  Jixlares  pass  to  the  vendee,  though  they  were  erected  by  cawea,  885— 
Ibe  vendor  for  the  purposes  of  trade  or  manufactures  .  2,  The  66S,  error, 
rule  is  ibe  same  as  between  heir  and  executor  :  3.  Is  other- 
wise as  between  the  tenant  and  landlord  or  reversioner,  and  as 
between  tenant  for  life,  and  the  remainderman. 

§  3.    12  Wheat.  568—570.    The  rule  partua  seguitur  oen-AHx.  9. 
trem,  is  universally  followed,  unless  there  be  something  in  the    Con. 
terms  of  the  instrument,  which  disposes  of  the  mother,  separat- 
ing the  issue  from  her.     As  to  slave's  same  rule,  30  Johns.  R.  1  - 

Animals/erte  natura.    Though  a  man  may  acquire  proper- Bnitem.Now- 
ty  in  Ihem  by  occupancy,  or  by  so  wounding  them  as  to  have  JJ^!^^^'''''™*- 
them  in  his  power,  yet  if,  after  wounding  the  animal  and  con- 
tinuing the  pursuit  of  it  till  evening,  he  abandons  the  pursuit, 
be  acquires  no  property  in  it,  though  his  dogs  continue  the  chase. 

VOL.  IX.  33 
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ni.Ca.76.      ^  ^^-  ^il*^  bees  in  a  tree  belong  to  the  owner  of  lh«  stnl 

Art.  9.    where  the  tree  stands  :  2.  Though  another  discover  them  and 

Con.       obtain  license  from  ihe  owner  to  take  them,  and  mark  the  tree 

v.,..,,,,..,^     Willi  the  initials  of  liia  name ;  this  does  not  make  him  owner 

FercuMia  e-    of  ibem,  until  he  has  taken  actual  possession  of  tbem ;  3.  If 

^    2ia^2U^^  omit   to  do  this  the  said  owner   may  give  a  like  license  to 

'  '  another,  who  may  take  the  bees  without  being  liable  to  Ihe 

first  finder  :  he   bad  neither  the  ownership  or  possession  :  he 

could  only  become  owner  by  taking  possession. 

Abt.  10.  ^  8  co».    Selectmen— tMir  general    powen   and   duiia. 

Con.  Held,  selectmea  are  general  agents  for  towns,  in  respect  to 

3N.  H.  Rep.  pecuniary  matters,  and,  unless  restrained  by  special  acts,  are 

S^^ttif "'  warranted  in  paying  any  existing  debts  of  the  town  requiring 

Town  ^Dwf  immediate  payment ;  and  if  they  or  one  of  them  do  pay  their 


^id. 


S  Or«enl.  S«9- 
S71,  Inhib'ti. 
Ol  Newcutle 

s.  Bellud. 


AsT.  IX. 

Con. 
t  Pick.  R. 
BSS-MO. 


or  bis  .money,  he  or  they  may  recover  of  tbe  town  the  amount 
so  paid  :  3.  But  they  have  no  power  to  fill  a  vacancy  in  an 
office  but  by  statute  law  :  3.  Their  right  to  sue  in  their  own 
names  in  consequence  of  their  making  themselves  liable  to 
their  town — their  duties  and  powers  on  each  of  many  sub- 
jects, as  ways,  schools,  licensed  houses,  8cc.  see  each  subject. 

^  13.  Statute  of  Maine,  1821,  ch.  59,  sec.  36,  in  like 
manner  provides  for  towns,  &c.  and  is,  '  that  the  treasurer  of 
the  State,  treasurers  of  counties,  towns,  parishes,  and  other 
corporations  for  the  time  being,  may  commence  and  prose- 
cute, in  their  own  names,  any  suit  or  suits  at  law,  upon  any 
bonds,  notes,  or  other  securities,  which  have  been  or  may  be 
given  to  them  or  their  predecessors  in  said  capacity.'  Held, 
this  remedy  does  not  take  away  the  right  of  the  towns,  he. 
to  sue  as  before ;  also  that  an  attorney  who  held  the  town's 
money  recovered  by  its  treasurer,  could  not  set  off  bis  private 
debt.     He  owed  the  attorney. 

^  28,  Whenever  they  become  the  holder  of  a  bill  or  note 
by  their  authorized  agents,  ihey  are  bound  to  use  the  same 
diligence  in  order  to  charge  the  endorser  a  private  person  is. 
12  Wheat.  659—561,  United  Stales  v.  Barker,  adm'x. 

^  6  con.  If  A  be  exempt  paying  toll  passing  on  a  turnpike 
road  with  his  horses,  team,  or  cattle,  to  or  from  his  common 
labours  on  his  farm,  he  is  not  excused  paying  toll  when  cart- 
ing wood  to  his  farm  for  burning  bricks  there  made  for  sale. 

4  Pick.  341—349,  Williams  v.  Hingham  and  Quincy 
Bridge  and  Turnpike  Corporation,  case  against  it.  Declara- 
tion special  for  defect  in  the  railing  of  the  bridge,  whereby 
the  pit-  his  wife,  Sic.  and  chaise,  (his  horse  being  frightened,) 
were  precipitated  into  Ihe  river.  Sec.  Held,  1.  Statute  1804,. 
ch.  125,  s.  6,  takes  away  the  remedy  at  common  law : 
2.  Only  those  liable  to  pay  toll  can  have  an  action  on  that 
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statute  for  an  injury  so  occasioned  :   3.  The  declaration  mu3tIII.CH.76. 
state  the  pit.  is  so  liable,  or  some  facts  whence  it  may  be  in-   Art.  It. 
ferred  he  is  so  liable,  and  if  wanted,  the  defect  is  not  cured       Con. 
by  the  verdict :  4.  Pit.  allowed  to  amend,  paying  costs,  and     s^-v/"^ 
afier  verdict:  that  set  aside  and  a  new  trial  granted.     This 
statute  respects  only  turnpike  corporations  afterwards  created. 

The  properly  of  the  owner  of  the  fee  is  not  devested  byi  Wendell'* 
completing   a  canal  over  the  land.     The  fee  passes  on  the ^  *'^  ^'"•*" 
payment  of  the  damages  assessed. 

§  S9.  Runniag  the  toll,  Sfc.     Passing  in   s  vehicle  swiftly  s Pick.  Uft- 
by  a  turnpike  gale,  and  not  stopping,  when  called  after,  lo  pay*** 
the  loll,  is  a  forcible  passing. 

Provision  none  pass  a  lake  over  which  was  a  bridge  within  j  cmrtn.  4I9 
three  miles  of  it  without  paying  toll,  how  construed  ;  when  -^ii  Sprvgw 
strictly  so.     4  Mass.  R.  145,  CooMdge  o.  Williams  ;  also  do."'  ^''^^■ 
473. 

$  35.  .dtnmpsit  as  well  as  debt  lies  for  toll ;  2.  A  statute 
gave  a  corporation  a  right  to  demand  and  recover  certain  tolls 
on  the  passage  of  logs  through  a  river,  and  to  Stop  and  detain 
such  logs  till  the  toll  should  be  paid :  held,  the  corporation 
might  have  an  action  for  the  loll,  the  right  to  detain  being  only 
a  cumulative  remedy.  The  words  '  may  be  demanded  and 
recovered  '  were  in  the  act  of  incorporation. 

^  36.  A  person  residing  in  a  town  where  a  turnpike  gate  is  4  Pick.  3Se, 
placed,  who  is  exempted  from'toU  when  going  '  on  his  com- ^■*" '■''**" 
mon  and  ordinary  business  of  family  concerns  within  the  said  tu"^  Corp. 
town,'  is  not  by  virtue  of  such  exemption  entitled  to  pass  the 
gate  free  of  toll  when  going  into  another  town  opon  such 
concerns. 

%  37.  One  acting  as  toll-gatherer  is  prmafade  evidence tCow*"- "*- 
he  is  so,  in  an  action  against  him,  and  the  onwt  proband*  is  on 
die  pit.  to  prove  he  is  not. 


CHAPTER  LXXVn. 


the  actual  possession,  or  the  right  to  immediate  possession.  Con. 
But  lies  not  for  gravel  dug  in  land  by  A,  having  the  right  of^^,"' 
possession,  against  B,  having  the  actual  adverse  possession  and  cburch,  > 


claiming  title  to  the  land.  id.  Serg.  fc  R. 

The  deft,  agreed  for  a  valuable  consideration  to  deliver  to  J'^jjf^' ,,, 
the  plu  the  first  female  coh  a  certain  mare  owned  by  the  deft, 
might  produce }  ibis  vested  a  property  in  the  colt  when  pro- 
duced, and  entitled  (he  pit.  to  an  action  of  trover  for  the  colt. 
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in.  Ch.  77.     ^  2.  con.  The  pit.  agreed  to  exchange  with  the   deft,  k 

Art.  5.     black  horse,  warranted  sound,  for  a  hay  mare  and  fonysix 

Con.       guiaeas,  and  five  guineas  more  if  the  black  horse  suited  :  the 

>.^-v^^    horses  were  exchanged,   but  the    deft,   refused    to   pay  the- 

8  Bam.  &        money,  pretending  the  black  horse  was  not  sound.     Held,  the 

Cnt.  420, 121.  p|(_  fnight  recover  it  on  an  indebitaliu  count  for  a  horse  sold, 

.    as  nothing  but  the  payment  of  money  remained  to  be  done. 

'  A»T.  8.  §  3.  Further  cases  of  trover,  2  N.  H.  Rep.  566. 

Con.  ^  13.  Condition  of  a  promissory  note.     Deft,  had  iefi  one 

with  an  attorney.  A  demand  was  made  on  the  deft.  o(  an 
order  on  the  attorney  for  it,  and  the  deft,  refused  to  give  the 
order,  contrary  to  his  duty.  Held,  this  is  sufficient  evidence 
of  a  conversion :  2.  Held,  not  necessary  to  give  notice  to  the 
deft,  to  produce  it.  If  shown  he  has  It  in  his  possession,  or 
under  his  control,  the  action  is  notice  :  3.  Any  wrong  de- 
scription of  the  note  in  a  material  part,  in  the  pit's,  declara- 
Binele.  tion,  as  in   the  sum,  date.  Sec.  is  fatal  :  4.  If  the  ph.  cannot 

P^*'i*.»  Slate  the  exact  sum  of  the  note,  he  may  stale  it  to  be  of  great 
JobiH.  R.  66.-      ,  ■        r    u  !■ 

4  Pick.466.     value,  to  Wit,  of  the  sum  of . 

EniDHif  c.  ^  19-  The  measure  of  damages  in  trover,  to  be  recovered, 
Strong,  14  is  the  value  of  the  goods  at  the  time  of  the  conversion  :  2.  If 
Johiu.  R.  K9.  ^  fji(,,pj^  fgj  },J3  (,„„  jebt,  pledge  his  principal's  goods,  tt  is  a 
Id.  conversion  :    of  a  note  what  it  is  really  worth.   1  Cowen,  240. 

Teigues.  ^  20.  In  trover  for  a  negro  woman,  a  slave,  the  value  of  a 

H*5T?1l'-  child  born  pendente  lite  cannot  be  recovered,  but  must  be  the 
Coed,  200.       subject  of  another  action. 

Lockwood  f  21.  Trover.    The  ph.,  on  execulioo,  levied  on  tlie  goods 

"""d'cLi'  1  '*^  ^""  """^  '°°''  ^^^  receipt  of  him  and  Eager  for  them  and 
Cowenfs^  '^ft  them  on  Bull's  premises.  By  the  receipt  they  promised 
sw.  to  deliver  them  on  demand.     This  was  done  on  the  da/ ap- 

pointed for  the  sale  :  not  sold,  and  B.  Sc  E.  agaio  received 
the  goods  on  the  former  terms.  Pit.  appointed  and  adverused 
another  day  for  the  sale.  In  the  mean  time  the  goods  were 
removed  by  J,  who  claimed  them  as  the  owner  of  them,  with 
ike  content  and  in  the  pretence  of  Eager.  They  remained 
openly  in  the  county  accessible  to  the  sheriff.  He  demanded 
til  em  of  the  receiptors,  who  did  not  deliver  them. 

Held,  1.  This  was  a  eonveriion  in  Eager  but  not  in  Bull : 
2.  Demand  and  refusal  is  prima  facte  evidence  of  conversion, 
but  no  conversion  may  be  proved  ;  3.  This  action  lies  as  well 
as  ataumpttt  or  case  against  a  bailee,  when  a  conversion  can 
be  proved  :  4.  In  an  action  in  form  in  tort  one  deft,  may 
be  found  guilty  and  the  other  acquitted  :  5.  The  sheriff's 
leaving  property  levied  on  with  A,  or  in  bis  control,  is  a  suffi- 
cient consideration  for  his  promise  to  redeliver  it :  6.  And 
vehd,  though  the  promise  he  hy  parol:  7.  In  such  case  ibe 
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iheiifT  has  sufficient  property  in  the  goods  levied  on  to  sup- lit.  Ch. 77. 
port  trorer  or  trespass.     Tlie  deputy  who  made  the  levy  was     ^rt.  8. 
the  witness  to  prove  the  facts  id  part.  Com. 

^  22.  On  verdict  and  judgment  for  the  pit.  in  trover  in  the     -.^-v^^^ 
common   pleas,   deft,  brought  error,  and  judgment  affirmed. 
Deft,  in  error,  (pit.  below)  has  interest  from  the  time  of  the 
judgment  below  and  double  costs,  the  execution  being  Hclually 
delayed  by  the  writ  of  error;  and  2.  In  trover  the  pit.  niay4Co^gn  ^ 
recover  interest  on  the  value  of  the   goods  from  the  time  offM. 
the  conversion. 

§  40.   What  u  a  convenion  by  two  pertont  or  not.    Trover  Art.  9. 
for  cerUin  articles  of  personal  property  seized  by  the  ph.,  as    Con. 
deputy  sheriff,  and  delivered  to  the  defta.  on  their  receipts  lo^iN.  H.  Bep. 
return  them  on  demand.     There  was  a  demand   on  one  tiefl-i  w^w'i  Do- 
'   who   was  defaulted,  not   having  restored  tbo   property.      Ph.  muy  k.  tl. 
nonsuited  as  to  the  other  on  whom  l^iere  was  no  demand,  and 
so  no  conversion. 

$41.  No  conversion  wbere  the  deft,  holds  properly  under 
a  special  contract  in  force,  Sic.  as  Hnll,  in  error,  v.  Daggett 
and  Kinsett,  6  Cowen,  653 — 657  :  D.  b  K.,  plls.  below, 
brought  trover  against  Hall  for  certain  boxes  and  cases  of 

Kovision  preserved  fresh,  on  an  agreement  hetween^lhem  and 
.  dated  April  15,  1833,  by  which  they  agree  to  carrj-  on  (he 
business  of  preserving  fresh  provisions  warranted  sweet  and 
good  for  any  voyage  or  climate,  and  agreed  in  consideration  of 
the  use  of  $600  advanced  by  Hall  to  them,  that  he  should  be  the 
only  agent  for  selling  the  provisions  in  the  city  of  New  York  for 
ten  years,  he  to  have  twtntif  per  cent,  on  all  sales  made  by 
bim  or  through  his  agency  in  that  city,  &c.  and  one  third  of 
the  net  proceeds  of  the  sales.  He  to  furnish,  at  his  expense,  a 
suitable  repository,  &cc.  and  be  responsible  for  all  sales  made 
by  bim,  or  through  him.  The  contract  remained  in  force  and  he 
had  not  violated  it.  He  held  the  boxes,  &«.  for  his  advances 
and  services  tilt  a  final  liquidation.  Held,  trover  did  not  lie,  and 
D.  fie  K.  had  no  right  to  demand  the  goods  delivered  Jo  Hall, 
imder  this  contract,  as  he  bad  an  interest  in  them,  and  a  right 
to  detain  and  sell  them  pursuant  to  the  contract,  not  only  on 
account  of  his  commission,  but  to  reimburse  bis  advances : 
3.  No  usury.  The  pits,  below  had  a  verdict  on  the  ground 
they  offered  to  satisfy  Hall's  lien ;  but  the  court  above  held 
he  bad  more  than  a  mere  lien.  He  had  a  right  of  possession 
for  the  special  purposes  of  the  contract,  of  course  the  pits., 
D.  &.  K.  had  not  the  right  of  possession,  and  that '  the  right 
of  property  was  not  enough.'  Cited  7  D.  6i  E.  9.  '  ITib 
riguis  of  the  parlies  seem  to  be  different  from  those  of  princi- 
pal and  factor  generally.' 
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HI.Ch.  7T.      ^  29.  Parol  evidence  is  not  admissible  to  prove  damages 
^rt.  13.     were  given  in  trover  for  a  thing  not  included  in  the  declara- 
Con,       tion.   2  Const.  R.  757. 


CHAPTER  LXXVHI. 

WASTE. 


Art.  1,  ^9-  The   writ   of  esirepemeni   as   well   as  the  action  of 

Con.  waste  '  has  fallen  entirely  into  disuse  and  given  way  to  a  more 

easy,  expediiinus,  and  complete  mode  of  proceeding  ly  bUl 
in  equity  to  slay  waste,  either  tbreatened  or  which  the  party 
is  in  the  act  of  commilling,  and  for  an  account  of  such  waste 
as  may  have  been  already  done.  This  course  of  proceeding, 
while  it  is  open  to  many  persons  who  could  not  take  advan- 
tage of  these  legal  remedies,  at  once  unites  the  advantages  of 
both   by  restraining,  in  the  most  expeditious  manner,  the  com- 

Edeo,  116.—   mission  of  waste,  and  enforcing  by  means  of  the  decree  for 

^1^*iH     ^^  ^'^<^''""^  ^"^  compensation  for  part.     An  injunction  may 

Ti«i,4oe.  be  granted  to  restrain  pennunee  as  well  as  voluntary  waste.' 

^  10.  And  in  New  York  an  injunctiou  to  stay  waste  will  be 

I^  ".  Van-  granted,  tliough  no  action  at  law   can   be  maintained  against 

Johnf^'lt.    ''^^  tenant;  nor  is  it  necessary  in  any  case  that  there  should 

11.  be  a  suit  pending. 

^  II.  In  Virginia  the  law  of  waste  is  not  to  be  held  pre- 
cisely in  the  same  manner  in  this  country  as  in  England,  it 
must  be  varied  according  to  the  circumstances  of  our  new  and 

6  Hanf.  1S4.    unsettled  country. 

Art.  3.  ^9.   ff<u^e  in  ^(ure>  further,  Eden,  108,  &c.   SeeEIwes*. 

Con.  May,   ch.   76,  a.   6:    questions  as  to  them   arise  between  the 

heirs  and  executors,  and  the  rule  is  rigid  in  favor  of  the  inheri- 
tance, (in  England.)  3.  Between  the  executor  of  tenant  for 
life,  or  in  tail,  and  the  remainderman  and  reversioner,  where 
the  executor's  right  to  sever  is  viewed  more  in  his  favor:  3. 
Between  the  landlord  and  tenant,  '  where  the  rule  has  been  re- 
laxed to  the  greatest  extent.* 

^  10.  The  tenant  has  no  property  in  the  timber  though  de- 
mised to  him,  only  an  interest  in  the  fruit  and  shade,  as  tone  as 

4  Co.  SI.  tliey  are  annexed  to  the  land.     He  cannot  cut  timber  where 

there  is  a  demise  of  a  farm,  ineluding  the  trees;  for  though 
diere  is  no  express  exception,  yet  the  law  makes  an  exception 

i-j—  iifi       of  the  trees,  and  the  lessee  cannot  cut  them  down,  because  be 

iLdon,  110.  i_        I  1-     .      1  . 

has  but  a  limited  mterest. 
Art.  4,  §  7,    3^  reeernoner  has  case  (gainst  a  stranger  for  cutfiitf- 

Con.         trees  on  the  land,  though  allowed  ^  tenant  for  Itfe.     The  deft, 
cut  down  and  carried  away  two  trees  in  payment  for  his  labor 
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done,  and  stakes  and  boards  he  found  in  repairing  fences  on  m.  Ch.  78. 

ibe  land,  being  employed  by  the  tenant  for  life.     Pit.  recovered     Art.  4. 

t1 ;    trees  were  only  fit  for  fire  wood.     Held,  first,  the  tenant        Con. 

tor  life  may  cut  trees  for  fire  wood  and  fencing,  but  cannot  sell    v.^~v--<fe_' 

wood  to  pay  for  fencing  on  the  land  :  3.  But  tenant  for  life  can 

set  trees  for  no  other  purpose,  fiic.     In  support  of  the  action 

the  court  cited  Cro.  ch.  342  ;  7  D.  8£  £.  13  ;   1  Saund.  3-22, 

note;  6  Co.  Lit.  57  ;  3  Lev.  309  ;  1 1  Mass.  R.  425  ;   1  Chit. 

on  PI.  49-143;   3  do.  336-344;    4  Burr.  2141;    llJohns. 

J31  :    13  do.  360  :    as  to  the  right  of  tenant  for   life  ;    3  BL 

Com.  122 ;  Co.  L.  53  ;  1  Co.  48-81 ;  1  Dyer  36  ;    Cro.  Ch. 

5d3 ;  1 1  Co.  83,  Bowie's  case ;  1  Cruise,  63  ;  7  Johns.  336 , 

7  Bac.  Abr.  353,  title  Waste,  C  :  this  case  seems  to  be  correct 

as  far  as  it  goes.     Ii  may  be  added  buildings  are  on  the  same 

priociples  as  fences  are ;  and  as  to  fire  wood,  see  the  reasoning 

post,  an.  16, 3  N.  H.  Rep.  43&-133,  Elliot  e.  Smith. 

&  8.  Case  lies  for  Injury  done  to  the  pit's,  reversionary  interest 
in  faod,  by  cutting  and  carrying  away  branches  of  trees  growing 
thereon  ;  also  trover  for  the  wood  carried  away  :  but  if  the  pit. 
ffve  no  evidence  of  the  value,  he  can  have  only  nominal  dam-4  Bm.  k. 
tgea.  Cre*.  46»-46T. 

As  00  a  bill  filed  for  an  injunction  to  prevent  watte  id  coal  Abt.  7. 
mines  opened,  Sic.     Held,  it  is  not  vxute  in  a  tenant  in  dower      Con, 
o/'cooi  lands,  to  take  coal  to  any  extent,  from  mines  already  l^^,^^ 
opened,  or  to  sink  new  shafts  into  the  same  veins  of  coal :  3.  Pu^eir. 
"The  tenant  may  penetrate  through  the  seam  already  opened, 
and  dig  into  a  new  seam  that  lies  under  the  first.     The  mine 
bad  been  woHced  to  a  very  small  extent  in  the  hfetime  of  the 
husbantl.     It  was  urged,  the  widow  ought  to  work  the  mine  no 
further  than  her  husband  did,  in  order  that  the  inheritance  be 
not  impaired.     This  case  was  decided  on  English  authorities, 
especially  Clavermg  p.  Clavering,  1  P.  W.  38S ;  and  Stoughlon 
v.  Lee,  1  Taunu»i ;  so  at  present  must  near  all  cases  of  toatU, 
in  the  United  Slates,  be  decided.     In  New  York  the  widow  has  j  coiren,4S0- 
dower  in  an  iron  oar  bed  her  husband  opened  and  worked  in  480,  Coou  b. 
his  lifetime,  being  the  owner  thereof,  and  of  the  land,  be.  Cheevw. 

^  S  con.  Though  waste  by  the  act  of  God,  as  tempests,  fiic.,  Art.  10. 
is  excusable,  yet  the  tenant  must  repair  it  as  soon  as  possible.    C«n. 
Eden,  108. 

^  10.  banner  of  conwuting  the  amount  of  watte.    Ejectment     Art.  14. 
Ibr  certain  premises.     Plea,  not  guilty.     The  lease  contained  a        Con. 
proviso  for  reentry  if  the  lessee  committed  waste  to  the  value  "f^^'^^f-.^ 
ten  shiUin^  and  the  lessor  reentered,  and  brought  ejectment,  q^',  g^^  ' 
because  the  lessee  pulled  down  some  old  buildings  of  more  than  &  ■]. 
ten  shilUngs  value,  and  substituted  others  of  a  different  descrip- 
tion.    Held,  the  waste  contemplated  in  the  proviso,  was  waste 
produdag  an  injury  to  the  reverson,  and  that  it  was  a  question  for 
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m.  Ch.  78.the  jury,  whether  under  oil  the  circumstances,  such  waste,  to 
Art.  14.   the  value  of  ten  shillings,  had  been  committed.     In  this  case  the 
Con.       whole  subject  was  left  to  the  jury  ■  the  building  up,  as  well   hs 
\^f~.„-^^    the  pulling  down,  to  consider  if  injury  had  been  done  to  the  re- 
version to  the  amount  often  shillings. 

Art.  15.  ^_n.  An  injunction  may  be  granted  on  application  of  metae 

vl'   r      remainderman  for  life,  as  well  as  on  that  of  the  remainderman 

A^iwi.  '"  f^'  Though  he  has  no  right  to  the  timber,  yet  if  the'  first 
tenant  should  die,  he  would  have  an  interest  in  the  mast  and 

s  Aik.  95.  shade ;  and  if  the  remainderman  in  fee  were  to  allow  the  first 
tenant  for  life  to  commit  waste,  it  would  be  coUunon,  and  be 
enjoined  by  any  one  having  a  mesne  remainder.  The  produce, 
however,  must  be  laid  up  for  intermediate  and  contingent  re- 
maindermen. Further,  the  right  of  the  mesne  remainderman 
for  life,  to  interpose,  Is  founded  not  so  much  in  his  intereit  as  in 
his  enjoymfnt.     This  is  personal  to  himself,  and  in  which  the 

nEoi'ii  Bui-    I'emamderman  in  fee  haft  no  concern.     But  this  mesne   remain- 

lodi,  1  Ve«.     derman  for  life,  cannot  be  entitled  to  an  account.     This  is  the 

Jar.,  4T9-4S4.  rigin  of  it,e  owner  of  the  inheritance  alone. 

But  if  tenant  for  life   impeachable  for  waste  has  sold  the 
growing  timber,  he  cannot  restrain  the  vendee  from  cutting  it, 

a  Vei.  787.      gy  injunction  or  otlienvlse. 

The  court  will  eiyotn  the  mortgagor  in  possession,  from  com- 

1  DickcM,  76.  milting  waste,  as  the  whole  estate  is  security  for  the  loan.  But  he 
may  cut  underwood  at  proper  seasons,  and  of  a  proper  growth,  in 
the  ordinary  conrse,  and  in  a  husband-like  manner.  The  mortga- 
gor may  always  take  ike  ordinary  fruit  of  the  land.  But  if  the 
mortgagor  become  a  bankrupt,  (or  msolFenI,)  an  injunction  issues 
to  prevent  his  taking  the  underwood,  because  the  mortgagee  has  a 
right  to  have  the  estate  sold,  in  the  plight  in  which  it  was  at  the 
time  of  the  bankruptcy,  ,8ic.     Eden,  120,  cites  Hampton  v. 

Bridy  «.  Wai-  Hodget,  8  Ves,  105 :  but  an  action  of  waste  will  not  lie  in  favor 

ChTk  i«"i6°f  °  mortgagee   against  the   mortgagor  in   possession,  before 

Jobiu.  206,'     forfeiture. 

Bromley  e.  ^,  injttnclion  to  Stay  waste  lies  not  against  a  vendee,  in  favor 

Jo'hD*.''&h.  E,  °'^  'he  mortgagor,  who  had  sold  the  mortgaged  premises,  and 

601.  who  is  hable  for  any  deficiency. 

Arti  16.  The  principle  to  leave  as  good  as  found,  is  often  recognised, 

Con.  thence  Eden,  107,  and  cases  cited.     If  the  tenant  of  a  warren, 

fishpond,  fiic,  'lake  so  much  of  the  stock,  or  neglect  the  means 

of  preserving  it,  so  there  m  not  so  much  Jffi  as  he  found  at  the 

time  of  the  demise,  rt  is  waste.' 

Akt.  17.         ^  1  con.  Injunction  to  prevent  waste,  is  not  continued  where 
Con.  the  pit's,  title  is  denied,  especially  if  there  has  been  delay  and 

1  Hop,  Ch.  E.  negligence  in  trying  the  title  at  law :   see  Eden  on  Inq.  233 ;   1 

"*■'■  Bro.C.C.57;  2Ves.51-784;  4  Johns.Ch.  C.  21 ;  Cooper's 

PI.  149. 
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If  the  waste  be  tiivial,  the  coait  will  not  gnnit  au  M^'imdion  m^  Ch.  78. 
to  stay  it ;  but  a  small  degree  of  waste,  the  patty  nuuufesiiDS  an     ^ri.  17. 
iateol  to  comtnit  more,  is  a  sufficing  ground  for  the  coutt  to  act       Cor. 
tipoa ;  and  in  case  of  waate  it  is  the  rerersioaer's  business  to    >^p->^^ 
auriy  to  the  coait  promptly.    1  Jacob  &l  W.  631-633. 

Trustees  to  preserve  conthigeiit  reoisinders,  may  bave  iajuoc- 
don  lo  stay  waste,  and  before  ibe  contiDgeat  remainderman 
comes  m  ene,  as  they  have  the  whole  legal  estate  and  infaeri- 
tance,  and  ought  to  preserve  it  entire  for  all  the  ctatvi  que  trusts  in 
remainder,  whether  vested  or  contingent,  for  the  inheritanc  oon- 
sists  of  the  land,  mines,  and  timber,  and  cannot  '  be  preserved  ^^  Didu.* 
mthout  preserving  all  three.'  iss'. 

^  1.  July  1628.  Sutute  ofGloucester,  6,  Ed.  1.  ch.  5  ;  cited  Abt.  18. 
a.  11,  s.  2,  above.  It  is  become  an  important  questiwi  how  Con. 
bi  this  statute  is,  and  has  been  in  ibrce  in  Massachusetts.  My 
ojnnion,  as  expressed  above,  is,  that  this  harsh  and  severe  pun- 
isbment  for  waste,  has  never  been  in  force  in  Massachusetts. 
My  reasons,  as  for  as  given,  are  seen  in  this  chapter  principally, 
and  espedalty  m  a.  ll,  13,  and  14.  It  will  be  observed,  as 
staled  a.  13,  s.  5.  that  the  opinion  of  Chief  Justice  Parsons  is, 
that  this  punisbment  is,  and  ever  has  been  the  punishment  here, 
that  is,  the  forfeiture  of  the  place  wasted,  with  treble  damar 
ges.  He  must  refer  to  this  statute,  though  he  does  not  mention 
It,  or  any  oth^,  as  there  is  no  other  law  inflicting  such  a  puoi^- 
inent.  As  his  opiiuon  was  not  called  for,  as  he  noticed  no  aui- 
thorilks,  and  it  (Ud  not  appear  he  had  examined  the  poiot,  and 
no  case  is  found  in  practce  to  call  his  particular  attention  to  it, 
I  thought  it  only  necessary  to,  cite  other  English  and  American 
statutes  on  the  subject,  and  briefly  to  observe  upon  them.  Lately, 
however,  the  question  has  been  made  more  interesting.  Judge 
Jackson  has  published  a  treatise  on  real  actions.  In  pages  340- 
342,  has  adopted  Parsons'  opinion,  and  expressed  surprise  sJ 
mine.  When  the  opinions  of  two  such  eminent  lawyers  are 
opposed  lo  mine,  I  think  I  ought  to  relinquisli  it,  or  further  to 
defend  it.  On  reviewing  the  whole  ground  I  cannot  give  it  up ; 
because,  1.  My  opinion  is  grounded  on  the  common  law,  and 
the  statute,  62  H.  3,  ch.  23,  that  gave  the  injured  party 
only  full  damages  for  waste,  as  stated  a.  1 1,  s.  1,  above ;  also 
on  Massachusetts  stalules  of  1700;  cited  a.  13.  s.  4.  merely 
making  tenant  in  dower  liable  to  an  action  for  any  Strip  or  waste. 
It  appears  to  me,  this  never  could  mean  an  action  for  the 
place  wasted  and  treble  damages,  in  the  severe  spirit  of  the 
statute  of  Gloucester  ;  but  that  it  means  au  action  ibi  '  the  full 
damages,'  in  the  spirit  of  the  common  law,  and  of  the  52  H. 
3,  ch.  23  :  2.  further  reasons,  as  stated  in  anodier  place  forty 
years  ago:  C.  J.  Dana  and  others  held,  invariably,  ^al  wbwe 
our  ancestors  adopted  the  commcHi  law,  they  adopted  the  Brit- 
TOL.  IX.  34 
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m.  Cb.  78.  iah  statutea  eoected  m  amelioration  of  that  law,  Emd  mrely,  if 
Art.  18.  ever,  Bridah  statutes  increasing,  and  especially  severely,  the 
Con.  penalties  of  the  cominoo  law,  on  this  principle,  most  clearly 
..^i-,^-^^  tnie,  because  they  thought  the  spirit  of  our  system  has  ever 
heen  far  more  mild  than  that  of  England.  Therefore,  in  adopt- 
iog  laws  from  England  by  our  ancestors,  a  milder,  and  not  a  se- 
verer temper  has  ever  prevailed.  Again,  by  our  statute  of  March 
II,  1784,  cited  a.  1,  s.  6j  a  tenant  in  dower  forfeits  for  waste  the 
ptaca  wasted, '  and  damages  <u»eued.'  Is  it  possible  our  legis- 
lature by  these  words,  '  dataaga  aiietted'  could  mean  trdiU 
damages  ?  If  it  be  thought  our  legislature,  in  pasinng  these  acts 
of  1700  and  17S4,  believed  the  statute  of  Gloucester  was  in 
force  here,  and  meant  to  conform  to  it,  why  did  they  not  adopt 
its  language,  at  least  its  very  plain  meaning?  If  it  be  said,  the 
legislature  in  1700  and  1784,  intended  to  reenacthere  the  stat- 
ute of  Gloucester,  as  it  was  common  here  to  reenact  British 
statutes,  it  may  be  asked  why,  when  the  words  of  that  statute 
were  so  few  and  plain,  the  legislature  did  not  reenact  its  words, 
at  any  rate,  its  obvious  meaning?  In  the  case  of  waste,  pend- 
ing acdons,  8£c.,  when  the  legislature  intended  tnhle  damages, 
it  called  them,  very  naturally,  trebh  damages,  and  not '  damagea 
Oiseited-' 
3.  a.  11  E.  3.  It  appears  if  there  be  tenant  rn  dower,  &c.  and  a 
stranger  commits  waste  against  her  will,  she  can  recover  of  him 
only  single  damages  in  trespass  t>t  et  armis.  How  unjust  must  be 
the  law  to  make  her  forfeit  the  place  wasted,  and  treble  damages, 
when  in  fact  not  in  fault,  and  then  give  her  only  a  remedy  to  re- 
cover of  the  only  wrong  doer  in  the  case,  single  damages 
alone. 

4.  Neither  the  Chief  Justice  or  Judge  Jackson  noticed  the 
52  H.  3  ch.  33,  or  either  of  the  above  cited  Massachusetts 
statutes ;  but  Mr  Jackson,  to  shew  our  ancestors  sometimes, 
adopted  penal  Britisli  statutes,  has  in  his  objections  to  my  opin- 
ion brought  into  view  the  two  writs  of  cam  protnto  and  conn- 
mili  cam,  as  having  been  adopted  by  our  ancestors,  pages  233, 
&c.  in  his  treatise,  and  dves  an  account  of  them.  On  attending 
to  them  it  will  appear  that  when  a  tenant  for  life  alienated  a 
larger  estate  thao  his  own,  and  thereby,  on  the  principles  of  the 
common  law,  forfeited  his  own  estate,  by  that  law,  he  in  re- 
mainder or  reversion  could  not  enter  or  have  a  remedy  as  soon 
as  he  ought  to  have,  and  therefore,  parliament  enacted  these  two 
statutes,  giving  the  two  writs  to  hasten  his  remedy.  These  stat- 
utes are  no  more  penal  than  the  common  law  is,  and  have  no, 
reference  to  the  point  in  question.  See  6  E.  1  ch.  7;  13  E. 
1  ch.  24,  My_  ground  is  that  our  ancestors  in  America  were 
not  in  the  practice  of  adoptii^  British  statutes  more  penal  than 
the  comm(H)  law,  especially  for  more  penal,  as  is  the  statute  of 
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Gloucester ;  hence,  if  it  be  conteoded  they  adopted  such  stat-  lU.  Cb.  78. 
utes,  there  ought  to  be  proof  of  the  fact ;  but  no  proof  of  the  Abt.  18. 
fact  is  produced.  Con. 

5.  A^  to  practice  and  operations — Gov.  Sullivan's  (pinion '   s.^^^'^^ 
extends  back  60  years,  as  stated  art.  13,  s.  3,   above.      Nor 

does  Judge  Jackson  or  any  other  Judge  or  lawyer,  to  my  know- 
ledge, name  a  casn  in  which  there  has  been  in  a  single  instance 
for  two  centuries,  a  recovery  of  the  place  vnutetl  and  trehk 
damagti  for  waste.  When  in  Palmer  and  wife  v.  Downer, 
there  was  a  question  if  our  ancestors  adopted  the  11  and  13 
W.  3,cb.  6,  respecting  aliens,  the  court  did  not  admit  the  adop- 
tioD  until  after  many  cases  were  produced  to  prove  the  fact  that 
our  ancestors  actually  practised  on  that  statute ;  then  shall  we 
presume  the  very  penal  statute  of  Gloucester,  to  have  been 
here  adopted  near  two  centuries,  without  a  single  case  in  proof 
of  the  fact,  and  in  direct  oppontion  to  a  fair  construction  of  our 
own  statutes. 

6.  Ch.  196,  a.  7,s.  1,  itappears  Carolina,  in  1713,  (then  in- 
cluding all  the  U.  States  south  of  Virginia, )  by  a  provincial  stat- 
ute, adopted  126  British  statutes,  among  them,  we  find  53  H. 
3  ch.  23,  hot  not  the  statute  of  Gloucester,  6  E.  I  ch,  5  ;  thus 
Carolina  in  1712,  lel^  waste  at  the  common  kw  as  to  the  three 
legal  estates  in  dower,  courtesy,  and  guardianship,  and  on  the 
statute  of  52,  H.  3.  ch.  23,  tenants  for  life  and  years  by  con- 
tracts. Nor  have  I  been  able  to  find  that  thestatuteof  Gbucester 
has  been  practised  upon  in  any  State  in  the  Unicm.  A.  D.  SepL 
1628,  the  Supreme  Judicial  Court  confirmed  my  opinion  in  die 
case  of  doioer,  since  writing  this  18th  art.  as  above,  the  onty 
case  that  has  been  in  controversy  between  C.  J.  Parsons,  and 
Judge  Jackson  and  myself.  It  was  in  a  case  of  doieer,  C.  J. 
Parsons  said  the  tenant  in  dower  forfeited  treble  damages,  he. 

for  waste.  His  opinion  Judge  Jackson  quoted  and  adopted ;  ci^^,  e.  Mii- 
this  opinion  I  have  opposed,  saying  she  forfeits  but  tingle  dama- ler^Mm.  Rep. 
ges;  my  confidence  in  my  opinion  in  this  (/otcer  case,  has  rested 
mainly  on  the  two  Massachusetts  statutes  of  1700  and  1784, 
above  cited.  I  have  not  aimed  to  establish  any  other  point ;  us 
to  the  other  observations  in  this  article,  they  are  viewed  as 
merely  confirming  in  no  great  degree,  the  dower  case ;  hence 
the  other  decision  of  the  said  court,  that  the  leMee/or  life  forfeits 
treble  damages, &£.  I  may,  on  tJie  whole,  admit;  the  only  ques- 
tion I  make  is  whether  MassachuseUs  did  not  adopt  said  52  of 
H.  3,  and  omit  the  said  statute  of  Gk>ucester,  the  milder  course, 
as  Carolina  did. 

Action  of  Waste ;  plea  no  waWe.     Sept.  1827,  the  action  spick.  i»i_ 
related  to  several  pieces  of  land ;  the  verdict  did  not  sfjecify  the  192,  siurken  p. 
places  in  which  the  waste  was  committed.     Held  no  judgment s^^eti. 
could  be   pven  to   recover   the  places   wasted.      New  trial 
granted. 
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^  4.  2  Pick.  R.  162,  it  is  stated  there  has  beea  in  Hasss- 
cbuBStts  DO  dedication  of  a  way,  as  there  has  been  ia  England  ; 
and  there  is  no  right  or  way  of  landii]|,  though  there  has  been 
1  Grconl.  Ill, "  general  usage  for  ihirtyfive  years,  of  landing  lumber,  fire,  on 
the  bank  of  a  rirer,  but  without  any  claini  of  right  oi  inteatioo 
to  occupy  the  land  to  the  exclusion  of  the  owner's  riritt ;  there 
ia  in  such  case  no  ground  to  preEume  a  grant.  Cited  Holcraft 
V.  Heal,  txc. 

^  5.  Trespass  q.  c.  f.  The  pit.  granted  a  right  of  way 
across  fns  field.  Held,  the  grantee  had  no  right  to  enter  at  one 
J_^"*|J''—  place,  go  pwtly  across,  and  then  come  out  at  another  place  en 
■.ViDDeoMa.*^^^^'^  ^'<^^  °^ ''^^ '°'-  ^-  Psrol  evidence  to  shew  such  was 
the  intention  of  the  grant,  is  inadmissible  :  3.  Dragging  timber 
Jrom  the  grantor's  wood  lot  on  the  pit's,  land,  for  the  purpose  of 
-turning  it  round  was  a  misuse  of  the  right  of  way.  The  words 
across  the  lot,  must  be  taken  in  their  usual  sense. 

§  6.  General  principlet  growing  out  of  usage.      Held, 
though  the  statute   1  R.   L.  S77  requires  public  roads  to  be 
HuDMiitw.s   ^'"'  ^°^^  wide,  and  if  laid  out  under  the  act,  they  are  to  be 
Coiren,  ie»-  deemed  so  wide  :  yet  2.  Where  claimed  not   under  it,  but  by 
'*^-  reason  of  usage,  or  user  for  twenty  years  or  more,  they  may 

be  less  than  four  rods  wide  :  3.  All  ihe  land  within  the  high- 
way fence  is  not  necessarily  subject  to  the  right  of  way  ;  and 
if  not,  it  may  be  occupied  by  the  owner.  And  if  he  place  an 
obstruction  there  and  ftnother  is  injured  by  it,  he  is  not  there- 
fbre  liable  ;  4.  Though  such  obstruction  be  within  the  high- 
way, he  is  not  liable,  unless  the  person  injured  exercise  ordi- 
nary diligence  to  avoid  it :  5.  If  a  man's  servant,  in  the  ordi- 
nary course  of  his  business,  obstruct  the  highway,  from  which 
the  traveller  receives  a  special  injury,  the  master  Is  liable : 
6.  In  trespass  for  laying  wood  in  the  highway  by  such  user, 
by  which  the  pit's,  horse,  being  frightened,  ran  upon  it  and 
,  was  killed,  the  road  in  fact  being  but  two  rods  and  a  half 
wide,  and  it  being  questionable  on  the  evidence,  whether  the 
wood  was  laid  within  the  road,  as  established  by  user,  though 
it  lay  within  the  road  fence  on  the  land  of  the  deft.,  held,  it 
should  have  been  left  to  the  jury  to  find  whether  the  wood  was 
in  the  highway  :  7.  As  to  the  servant  and  master,  the  master 
is  liable,  if  the  servant  can  justify  in  the  master's  action  against 
him,  as  where  the  master  has  been  accustomed  to  do  Uiirty- 
II  Eut.  so.     eight  years  himself  what  the  servant  does. 
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^  1.  The  committee  to  lay  out  the  way  must  all  act.  3  Pick.  HI.  Ch.  79. 
R.  70.  .  Art.  2. 

On  said  statutes  the  sesstoD  has  power  to  subject  the  petition-       Con. 
«rs  to  beSr  the  expense  of  ita  locati<Hi.     'Hiis  may  be  a  condh-     n.^'s-.'*-'' 
tioD  to  granting  the  prayer  of  the  petitioD,  but  they   are  notaGieeal.  bo— 
obUged  so  to  do.    Any  smaU  variation  froia  the  potion  does  '^■ 
not  alter  the  case  ;   stat.  1786,  ch.  7,  Maine  stat.  1S21,  cb.      jjj_gj 
119,  3.  10,  nor  is  a  town  held  to  make  or  repair  a  road  until'*''' 
it  can  legally  enter  on  die  land  to  do  it :   Stat.  1831,  ch.   118, 
s.   17:  pit.  sued  the  town  of  Rome  for  an  injury  to  bis  borse 
occasiooed  by  a  defect  in  a  supposed  townway. 

&  2  con.     Held,  if  the  laying  out  of  a  highway  be  returned  i  N,  H.  Rep. 
and  filed  with  the  town  clerk,  it  is  a  suffident  recording  of  ii.  ^^^jg 
Towns  must  repaU- bridges.     See  art.  11,  s.  9. 

Trespass  on  the   pit's,  wharf  and  landmg  [dace ;  jdea  not  g  ^ck.  492-  - 
guilty:  S.Atownway.  Held,  1.  The  selectmen  have  uo  power  49B,  Keen  •. 
to  lay  out  a  landing  place  or  a  townway  between  high  water  ^''''°°' 
mark  and  the  channel  of  a  navigable  river  :  2.  A  vote  of  a  town 
that  the  seleclmen  shall  lay  out  a  particular  town  way  is  impro-- 
per  and  unautboriKed,  the  law  blending  the  selectmen  shall 
exercise  Uieirown  discretion  :  3.  The  acceptance  of  a  townway 
must  be  at  a  town  meeting,  called  for  that  purpose  al^r  the  lay- 
ing out  by  them,  and  by  a  warrant  containing  notice  that  the 
report  of  the  sdectmBD  as  to  the  way  laid  out  by  them  is  to  be 
considered  at  such   meeting.    The   deft,  moved  s  store  as  a 
nuisance  ;  decided  May,  1628. 

^  9.     Principles  of  a  statute  way  in  New  York.     Where  aJf*Mo^"- 
way  is  laid  out  through  or  over   improved  land,  the  owner  or  H^JS^^jg 
occupant  has  forty  days  to  appeal  and  thirty  days  more  to  elect  johm.  R.'sTS. 
the  mode  m  which  he  will  have  his  damages  assessed  ;  after  that 
time  he  loses  his  right  to  have  them  assessed,  by  three  commis- 
aoners  appcMnted  by  a  Judge  of  the  Court  of  Common  Pleas  j 
but  afterwards  his  damages  may   be  assessed  iu  the  common 
way  by  two  Justices  of  the  Peace  and  a  jury  of  twelve  free- 
holders ;  and  if  so  assessed,  the  board  of  supervisors  are  bound 
to  have  the  amount  levied  and  collected  according  to  the  acL 
As  to  soil  of  a  way  see  art.  3,  s.  12  :  So  summary  proceedings : 
justice  and  constable,   ministerial  so  not  liable,  he.  ch.  172,  a. 
8,3.  11. 

^  10.  A  road  used  as  a  common  highway  since  the  year  1777, 
but  not  recorded  as  such,  is  not  a  public  highway  within  the  The  pe^le  v. 
meaning  of  the  act,  (sess.  36,  ch.  33,  s.  24,)  so  as  to  render  an  L»w»on,  iir 
obstnictioD  of  it  a  nitwance.     But  such  are  twenty  years  before  °  "*'    ' 
Mareh  21,  1707,  adjudged  to  make  tiie  road  such  way.     SuchlM"""  ""    ■ 
use  12  years  is  privM  Jade  evidence  of  laying  out.     An  over- a  john*.  R, 
seer  of  the  highways  must  serve  or  incur  a  penalty.     He  Is  not  424. 
liaUe  for  error  in  judgment  in  a  private  action.     Is  only  liable  [1  j°^^  *^' 
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m.  Cb.  79.  .'^^  B  penally  for  negltgence,  by  statute,  id.     (te  an  appeal  from 
Art.  3.      ^B  decision  of  the  commissioners  of  highways  to  three  judges 
Con.       <>f  'tic  comraon  pleas,  under  s.  36ih,  set,  (sess.  36,  ch.  33,)  if 
^^^.^^.i^    the  decision  be  reversed,  a  certiorari  lies  as  well  for  them  (the 
commissioners,)  as  for  the  appellants,  to  remove  the  proceedings 
into  the  Supreme  Court.     15  Johns  R.  537.     As  to  rivers  be- 
ing highways,  see  ch.  68,  a.  3,  s.  7  ;  a.  6,  s.  10 ;  1  Cowen  33 — 
23,  minute  proceedings. 
g^'JJ^"'         \  11.     Theconsentof  the  proprietors  of  land  where  the  road 
8  iJlt.    328.    is  to  pass,  must  be  given  in  court :  2.  The  commisnoners  ap- 
pointed to  new  it  have  no  right  to  receive  and  report  the  con- 
I  Lttt  196.      sent. 

Cite*  V.  Wtd-  §  12.  Where  a  river  is  merely  rapabU  of  being  made  navi- 
Cord*^  ^'  gable,  though  the  claim  of  each  owner  of  the  adjoining  landk 
extends  ac^^um  aqua,  yet  he  has  not  such  exduaive  right  to 
such  river,  but  that  the  legislature  may  declare  it  a  public  A^fA- 
way,  whenever  the  obstructions  are  removed  and  it  becomes  fit 
for  public  use:  2  The  English  rule  of  law,  that  no  river  is 
navigable  except  where  the  tide  ebbs  and  flows,  is  not  applica- 
ble to  tliis  country  :  3.  That  cannot  be  considered  as  a  naviga- 
ble river,  (so  a  highway,)  the  natural  obstructions  of  which  pre- 
vent the  passage  of  boats  of  every  description. 

^  13.  HamngtOQ  v.  Commissioners  of  Roads,  (South  Caro- 
lina,) held,  their  decisions  on  a  question  within  dieir  jurisdiciJoD, 
is  final ;  2  M'Cord,  300 :  a  clerk  ol  the  court  is  not  liable  to 
work  on  them  ;  p.  400. 

^  14.  The  People  (of  New  York)  u.  the  Commissioners  of 
Highways  of  the  town  of  Salem,  1  Cowen,  23-32 ;  forms  and 
minute  statement  of  proceedings  to  a  mandamut,  as  tolajringout 
one  road  and  discontinuing  another,  on  said  statute  of  session 
36,  ch.  33,  entitled  '  an  act  to  regulate  highways.'  1.  Step ;  a 
petition  of  individuals  (one  of  freeholders  on  oath)  to  said  com- 
missioners, stating  the  proposed  way  is  naxtiary  and  proper, 
describing  it ;  also,  the  old  way  to  be  discontinued,  and  prayer 
accordingly :  (notice  of  course ;)  2.  The  commissioners  met, 
viewed,  heard  parties,  and  decided  against  the  application  :  3. 
The  petitioners,  by  petition,  appealed  to  three  judges,  by  name  of 
the  court  of  common  pleas  of  Uie  county,  out  of  court :  4.  They 
viewed,  and  heard  the  parties,  and  reversed  the  said  decision, 
and  decided  the  way  prayed  for  was  nscenary,  and  that  the  old 
road  ought  to  be  discontinued,  and  ordered  the  said  commis- 
sioners to  do  accordingly,  October  19,  1819 :  5.  A  writ  of  cer- 
iiorari  from  the  supreme  court  to  the  said  judges,  to  make  re- 
turn of  [heir  record.  Return  was  made  minutely,  containing 
their  record.  Among  other  things,  their  view  on  the  ground 
and  reasons  of  the  opinions,  under  their  hands  and  seal,  July 
12,  1820  ;  6.  Supreme  court  (continued  to  advise,  be.)  afilrm- 
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ed  tba  said  joilgment  of  ibe  three  judges,  January  term,  1893,  HI.  Ch.  79. 
Ai^ust  term,  1823,  a  mtmdiaRiu  issuea  to  the  said  commissioB-      ^rt.  3. 
era,  to  compel  their  obedience,  and  to  do  as  the  three  judges        Con. 
had  ordered.     This  mandamus  briefly  stated  all  the  proceedings,    ^^-^^r^,^ 
b^aoiog  with  the  said  statute  enacted  March  19,  1813,  slating 
its  date  and  title^  as  ever  ought  to  be  done,  (not  chapter.)     In 
this  act  is  au  importanE  pronsion,  which  directs  '  that  it  shall  uot 
be  lawful  for  any  commissioners  of  highways  to  lay  out  any  road 
through  improved  or  cultivated  land,  without  the  consent  of 
the  occupant  or  owner  thereof,  unless  upon  the  application' of 
twelve  reputable  freeholders  of  the  town  in  which  such  road 
^all  be  laid  out,  certifying  upon  oath,  that  such  road  is  neces- 
sary and  proper ;  and  that  all  puiAic  roads  to  be  laid  out  by  the 
fomaissioQers  of  any  town,  snail  not  be  less  than  four  rods 
wde,'   iic.    iK.     See    2    Caines.    R.    179-182;     16   Johns. 

R.  ei. 

^15.  The  power  ofthejudgesofihe  common  pleas,  and  in  said  >  Co»eD>  l*i- 
statute  for  regulaung  highways  is  strictly  appellate,  and  they 
cannot  lay  out  a  road  different  from  that  submitted  to  the  cora- 


^  16.  The  commissioners  must  all  be  present,  but  a  majority  i  Concn,  iss- 
may  decide.     A  right  of  public  way  must  be  pleaded.  ^^■ 

4  17.  Cannot  be  where  mill  buildings  are.     Clark  v.  Phelps 
b  ai.,  4  Cowen,  190-206. 

^  13  con.  Noc  can  the  public  justify  turning  cattle  Uiereon  for  Art.  3. 
the  purpose  of  grazing ;  and  see  fences  ch.  66,  a.  3,  s.  1.    16    Con. 
Mass.  K.  33-38. 

If  a  way  be  laid  out  over  my  land,  and  I  sell  my  land  bound- JKhnn  0. 
ing  it  by  the  way,  each  side  of  ii,  die  land  in  the  way  does  not  {b*^^''j. 
pass,  not  by  tlurr^ftQn,  for  in  that  it  is  not  included,  not  as  an  mt,  p.  4SS. 
UKtdeat,  being  itself  a  distinct  parcel  of  land.     Way  is  a  mere 
eatement,  and  does  not  affect  the  covenant  of  tiesin  laid  out  in  a 
summary  manner,  ch.  196,  a.  8,  s.  8,  ch.  172,  a.  8,  s.  13. 

^  18  COR.  A  plea  of  a  highway,  dmeimmemorial,is  supported  6  Pick.  421, 
by  proof  of  the  existence  of  the  way  for  sixty  years,  there  being  ™'°,™"  "■ 
no  evidence  showing  its  commencement.  '' 

Plea,  1.  A  right  of  way  by  prescription  from  the  upland,  s  Pick.  485— 
across  the  pit's,  salt  manh,  (loan  in  quo)  U>  the  defts'.  salt  ^'^j|^^* 
marsh,  in  the  fall  and  winter,  where  most  convenient  to  the 
defis.,  and  least  prejudical  to  the  pit.,  for  the  purpose  of  getting 
the  produce  of  the  d.efts'.  marsh,  and  of  improving  and  managing 
the  same  :  3.  A  right  of  way  of  the  same  kind  and  extent  by  a 
iHinexisting  grant.  Replication  de  ii^uria,  8ic.,  and  issue.  It 
appeared  in  evidence  the  defts.  passed  over  the  pit's,  marsh  in 
diBerent  places  and  in  different  directions,  not  confining  them- 
selves to  any  particular  course  or  cart  path,  hut  going  wherever 
it  was  mcHit  convenient  to  them,  taking  care  only  to  avoid  places 
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'  HI.  Ch.  79.  fffa«K  their  puudng  would  be  inoet  injurious  to  the  pk.     Held, 
Ari.  3.      ^'^^  ^  ^^y  cool'l  not  ^^  prescribed  for,  and  that  such  a  grant 
Con.       could  not  be  presumed.    Decided  May  1828 ;  verdict  set  aside 
■..r,,,.^^     and  a  new  trial  granted. 

Ch.  79 ;  2  Pick.  R.  574-578,  Russell  v,  Jackson,  as  to  ways 
of  necessity  ;  a.  4,  g.  8. 
.        a  '^  6  con.  But  the  personinjured  by  thelogs,  Sic.,ia  the  road, 

A  '  cannot  have  his  aciion  for  damages  unless  he  uses  ordinary  care 
SPick  R.623  ^  avoid  the  obstruction.  ButterGeldv.  Forrester,  11  East.  60; 
Smith  D.  '  Flower  «.  Adams,  2  Taunt.  314  :  but  such  obslniclion  may  be 
Smiih.  indicted ;  same  principle  a.  1,  s.  6,  this  chapter. 

3  Hck.  B.  267      ^"^  towns  are  liable  to  individuals  under  statute  1786,  ch.  81, 
~-2eB.  s.  7 ;   for  an  injury  occasioned  by  an  obstruction  in  the  high- 

ways, (as  large  stones  leil  in  it.)  Bigelow  v.  inhabitants  qf 
Weston,  was  an  action  on  the  case  for  double  damages  on  said 
statute.  3  Pick.  2B8 ;  3  Greenl.  438-440,  as  to  notice. 

But  2  N.  H.  Rep.  392,  though  highways  are  so  low  as  to 

be  overflowed,  towns  are  not  liable  for  injuries  an  them,  if  it 

were  imprudent  to  pass  in  such  a  condition,  as  if  they  were 

passed  unskilfully. 

a  N.  u.  B«p.       Individuals  over  whose  lands  a  road  is  laid  by  a  committee, 

^-  have  a  right  to  object  to  the  acceptance  of  their  report. 

Roads  and  streets  where  presumed  to  be  dedicated  to  the  pub- 
lic by  the  owner  of  the  land.     See  several  cases  and  various 
opinions-;  2  Strange,  909-1004  ;  6  Taunton,  137  ;  Matthews  on 
^  presumptive  evidence,  316 ;  1  Camp,  260 ;   1 1  East,  376,  n. ; 

7  Johns.  106. 
Art.  9.  ^  ^-  When  borderers  are  injured  in  repairing  ways :   see 

Con.  Lieader  v.  Moxon,  and  ch.  69,  a.  2,  s.  9,  Callender  v.  Marsh. 

Art.  10.  ^  ^  '"'''   '  Pick.  R.  180,  169,  Commonwealth  v.  the  Inhabi- 

Con.  t^**  ^^  Charieslown,  held,  an  inlet  from  the  sea  which  is  navi- 

gable to  any  useful  purpose,  is  public  property,  and'an  order  of 
the  court  of  sessions  for  laying  a  road  over  it  is  void ;  and  if  a 
road  be  laid  out,  or  bridge  built  recently,  not  by  lawful  authority, 
the  town  is  not  held  to  repair  either.  The  mlet  is  where  the 
tide  ebhs  and  flows,  and  is  navigable  from  the  sea ;  seventyfour 
feet  wide  at  the  bridge,  and  ninetysix  feet  deep  at  high  water, 
and  Ihe  bridge  one  hundred  and  ninet^six  feet  long. 
1  Pick.  B  34S.  ^^^  statute  of  1620,  ch.  65,  as  to  the  law  of  the  road,  applies 
SIS.  to  the  streets  in  Boston  and  other  populous  places :  2.  A  person 

driving  a  vehicle  across  the  street,  must  see  he  does  not  inter- 
fere with  others  in  the  proper  exercise  of  their  right  of  passing. 
4pick.  IM.         '^2c<in.  Under  sUtute  of  1820,  'the  travelled  part'  of  me 
1S6.  road,  means  the  centre  of  such  part  which  is  usually  made  for 

travelling,  and  not  any  tract  which  may  happen  to  be  made  in 
the  road  by  passing  of  vehicles. 

^  7  eon.  If  the  road  be  out  of  repair,  the  surveyor  must  re- 
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pur  it  with  the  toment  of  the  adectmen  ;   Massachusetts  statute  III.  Ch.  79. 
1786,  cb.  81;    Maiae  atatute  1621,  ch.   118,  a.    13;    4  Pick.  Art.  10. 
149-152,  Jones  v.  Inhabitaats  of  Lancaster.     3  Greenl.  446.        Con. 

§  14  am.  1  N.  H.  Rep.  16,  the  same  principle;  and  if  sur-    s^*-v"^' 
veyon  of  highways  in  making  or  in  repairing  them,  cut  and 
convert  to  their  own  use  wood  growing  there,  they  are  trespass- 
ers; Makepeace  v.  Worden  &;  al. 

17  con.  2  Pick.  R.  547-550,  held,  when  the  common  con- 
venience is  not  sufficient  to  warrant  the  laying  out  of  a  h^bway, 
wholly  at  the  town's  expense,  the  court  of  sessions  cannot  ad- 
judge it  to  be  sufficient,  in  conuderaiion  of  b  bond  having  been 
filed  by  an  individual,  to  relieve  the  (own  of  part  of  the  ex- 
pense, because  the  public  convenience  and  necessity  alone,  must 
be  the  moving  cause ;  so  is  tbe  statute. 

^  9  con.  Ifa  bridge  be  built  by  individuals  and  dedicated  to   Abt.  11. 
public  use,  and  the  public  used  it  so  long  as  to  prove  its  public       Con. 
usefulness,  it  must  be  repaired  by  them.     In  New  HampshireJi  N.  B.  Rep. 
this  duly  devolves  on  the  towns,  and  in  no  case  on  the  counties.  Bi*-*18- 
State  v.  Town  of  Compton,  4  Barn,  in  Cres.  194,  in  England. 

^  16  con,  Tresptut  for  dettroymg  part  of  the  plf't.  wooden 
bridge.  A,  tbe  owner  of  the  land,  Tor  a  valuable  consideration, 
gave  parol  license  to  B  to  build  a  bridge  on  it ;  and  then  A  cut 
down  a  part  of  it  and  took  it  away,  wimout  B's  consent.  Held, 
trespass  could  be  supported  by  B  against  A  :  2.  If  there  be 
a  parol  agreement  for  a  right  of  way,  or  other  interest  in  land, 
and  any  acts  be  done  in  pursuance  thereof,  prejudicial  to  tbe 
party  performing  them,  and  in  part  execution  of  the  contract, 
the  agreement  is  not  affected  fay  the  statute  of  frauds.  The 
agreement  was,  that  Ricker  i^  al.,  the  pits.,  should  do  certain 
work  for  Kelly,  tbe  deft.,  which  the  pits,  performed  :  that  the 
deft,  ^lould  permit  the  pits,  to  build  the  bridge,  and  have  a  way 
to  it  on  the  deft's.  land.  Hence,  this  parol  agreement  clearly 
involved  in  it  an  iaierett  in  land.  Delence  was,  that  the  bridge 
was  erected  on  Kelly's  land  without  license,  and  against  his  will. 
Replication  was  the  said  agreement.  Demurrer  to  it,  because 
tbe  pits.  Slated  no  legal  conveyance  of  the  land,  &«;.,  and  '  be- 
cause it  did  not  appear  that  said  license  was  Vn  writing,  nor  how 
long  it  was  to  contmue  in  force.'  Many  authorides  were  cited, 
as  Cook  D.  Stearns,  cb.  26,  a.  5,  s.  4  ;  Pomfret  v.  Rjcroft,id.; 
Wells  *.  Banister,  ch.  69,  a.  4,  s.  9  ;  Taylor  v.  Townsend  b 
al.,  ch.  79,  a.  4,  s.  11 ;  Davenport  v.  Mason,  ch.  93,  a.  3,  s. 
41 ;  Crosby  v.  Wordsworth,  cb.  172,  a.  3,  s.  4  ;  Harrison  v. 
Parker,  ch.  172,  a.  3,  s.  6 ;  Winter  v.  Brockwell,  ch.  74,  a. 
10,  s.  6,  7 ;  also  7  Ves.,  Jr.,  341 ;  Ambl.  586 ;  Stra.  783 ;  2 
Vem.  455 ;  3  Atk.  1 ;  2  Cdn.  87.  The  county  is  prima  facie 
liable  to  support  bridges. 

Unia/  ly  title,  or  of  possession:  Hagard   v.    Robinson,  3 
VOL.  IX.  35 
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IEI.Cb.  79.  Mbsob,  3T3-380.  AcconUng  to  Ibis  ease,  and  the  many  aiK 
'  An.  1 1 .  tborities  cited  in  it,  the  rule  is  this ;  if  by  such  union  or  umty, 
Con.  the  easement,  as  a  way,  a  rigbi  to  make  back  water  to  sn  up- 
\^'\^^^  per  mill,  a  rigbt  in  A  to  fiow  B's  land,  &c.,  is  actually  extin- 
guished, and  really  ceases  to  exist,  such  eaawQeat  is  gone  for- 
ever, utiles  it  be  by  nature  and  of  necetiity,  then  it  is  only  sus- 
pended during  such  union,  and  revives  on  the  sepsnnion,  and 
restoring  the  estates  to  the  situation  they  were  in  when  the  ease- 
ment actually  existed  and  was  enjoyed :  see  di.  Tl,  a.  5,  s.  19, 
facts  in  ttns  case.  As  to  the  suspension,  A  owns  a  (enement  D, 
to  which  an  ancient  gutter  runs  through  B's  tenement.  A  buys 
diat,  and  then  sells  bis  tenement  D,  to  C  :  held,  the  gutter  was 
not  exttoguisbed.  But  bad  the  gutter  been  destroyed  would 
the  separation  have  revived  it?  This  p«nt  seems  not  to  bo 
settled.  A  distinction  has  been  taken  between  an  easement,  iic., 
created  by  cmUrati,  and  one  jure  naturte.  This  is  true  in  sooM 
cases,  not  in  all ;  for  during  union  the  owner  of  both  has  an  ab- 
solute right  to  do  as  he  pleases  with  the  easement  and  estate; 
aud  it  is  a  material  question  what  he  then  does.  For  instance, 
the  case  of  the  naitiral  gutter,  A,  while  the  union  continued, 
made  a  cellar  and  built  where  it  was,  so  cam[^ely  destroyed  it, 
turned  the  stream  in  a  new  direction;  is  not  the  <Hd  gntler  gone 
forever  ? 


CHAPTER  LXXX. 

SELECT  KULES,  AND  CASES  IN  EVIDENCE. 

^»-  1-  §  14  con.   17  Mass.  R.  303-329,  Dwrght  «.  Pomeroy,  8io. 

Con.  The  rules  of  evidence  are  the  same  In  courts  of  equity  as  those 

ofcommon  law  :  said  on  a  bill  of  equity  on  statute  1817,  ch.  87. 
4IUiid,  S46—  ^  17  con.  1,  Generally,  no  party  is  required  to  prove  more 
"^^^  than  he  alleges,  unless  the  fact  not  alleged,  is  necessarily  im- 

plied in  the  fads  staled  in  the  pleadings :  2.  Matters  implied 
in  those  alleged,  are  presumed  to  be  proVfed,  alter  verdict:  3. 
Matters  collateral  to  the  fact  in  issue  and  necessary  to  the 
party's  right,  if  not  alleged,  are  not  presumed  to  be  proved. 
Hence  the  omission  is  not  cured  by  verdict,  at  common  law. 
iBini.&Crea.  Where  the  pit.  may  prove  more,  fyc.  The  count  stated  that 
"'  A  B  supplied  the   poor  of  the  parish  of  W,  with  provisions; 

proof  he  supplied  said  poor  and  other  parishes  io  a  workhouse. 
Held,  no  variance,  the  proof  being  larger  than  the  allegation. 
And  pp.  150 — 156  ;  2  Rand.  431. 
Mt^it'^"''  ^  '^  ""•  '^^^  pits.,  in  their  declaration,  stated  an  agree- 
fiiundanon  &  '"^^^  made  between  them  and  the  deft.,  that  the  pits,  agreed 
fribfcLydU  to  let  to  him,  certain  premises  therein  described;  stating  Ibe 
OrifflUw         agreement ;  that  the  deft,  became  tenant  to  the  pita,  and  in 
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I  they  proniiscd   htm  lo  perferm  all  things  in  the  III.  Cb.  80. 
«grMineot  oy  tbem  to  be  performed  ;  be  promised,  ttc.    The    jirt.  1. 
agrsement  given  in  evidence,   purported  to  be  matte  by  an       Con. 
•gent  of  nid  wife  and  hj  L.  White,  only,  but  not  by  Sound-    ^^-v-*^/ 
erson,  but  subsequently  lie  receired  rent  of  the  deft.     Held, 
^a  prmtita  was  not   proved  as  laid  in  the  declaration,   as 
Saunderson  was  Dot  bound  by  the  agreement  till  he  received 
the  rent,  so  not  a  joint  contractor  ab  initio,  as  was  the  import 
of  the  declaration.    So  probata  nonaecwidMm  altfgata.    Cited 
S  B.  &  C.  20 ;  6  East.  364,  <&c. 

^  46  eon.  This  maxtm  extends  to  cases  where  the  answer 
may  subject  the  party  to  a  criminal  prosecution,  or  involve  4  Sera.  &B. 
him  in  shame  and  reproach.     He  maybe  compelled  to  answer  ff^'j?- 
a  question,  the  answer  to  which  may  affect  his  interest  civiJly.  48t  h  48S. 
Baird  v.  Cochran,  4  Serg.  b.  R.  397 ;  contra,  Bett's  Case,  1 
Srowne,  376,  but  was  in  the  Common  Pleas.     Why  should  a 
man  be  compeUed  to  lose  his  property  to  serve  another  ?     If 
such  answer  respects  the  public  safety,  the  answer  perhaps 
may  be  required. 

A  witoess  was  excused  from  answering  a  question  whieh2H'Card,a30. 
might  have  subjected  him  to  a  prosecution ;  also  held,  his  de- 
claratioas  as  to  the  same  facts,  afiecting  a  third  person's  char- 
Mter,  were  inadmissible.     The  court  would  not  allow  a  wit-  L*^°15'°',f'Ji' 
ness  to  be  asked  a  question,  bb  answer  to  which  Hiight  accuse  ^jg^^^ 
himself  <rf  fornicatioa  with  the  pit.  sueing  for  a  breach  of 
prMsise  of  manifige,  hut  told  htm  he  was  at  liberty  to  answer 
or  not,  that  he  was  under  no  obligation  to  criminate  himself. 
1  Fhill.  £v.  322  ;  3  Taunt.  424  ;  13  East,  63 ;  13  John.  83, 
229;  seech.  192,  a.  6,  s.  19. 

^  61.  The  deft,  promises  the  ph.  to  [>ay  liimacenain  sum, 
but  bis  promise  to  he  void,  if  a  certain  event  happen  at  oertain 
places,  and  at  a  certain  time.  The  deft,  must  prove  the  event 
has  happened,  in  order  to  avoid  bis  promise.  17  Mass.  R. 
188—190,  Gray  o.  Gardner,  &c. 

^  82.  Diicordant teslimontf.  Thedoctrinethai  if  wttoesses?  Wheat.  3>S. 
concur  in  proving  a  material  fact,  they  are  to  he  believed  as  to 
that  fact,  whatever  may  he  the  other  contradictions  in  their 
testinuMiy,  is  to  be  cautiously  received.  The  maxim  faiMut 
in  uno,faltu3  in  omnibtu,  is  to  be  applied,  where  the  witness 
niut  know  the  fact  is  otherwise  than  he  states  it  to  he,  not  in 
cases  in  which  there  may  be  honest  mistakes. 

^  1&.  In-the  time  of  Massachusetts  Province,  a  slave  wasj^,i^_  ^_ 
ttansferred  to  a  grandchild  of  the  owner.     Held,  in  oitumptit    Cqj,_ 
■a  to  inaiotenance,  the  declarations  of  the  parties  at  the  time  is  Uue.  R. 
of  the  transfer,  were  part  of  the  re$  gettOi  and  so  evidence  «a  "»— 'lo 
to  the  settlement. 
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in.Ca.  80.     Trove^  for  a  quantity  of  wool,  yam,  &c.,  the  pit.  deUrered 

Art.  4.     to  one  Scholfield,  who  absconded,  and  the  deft.,  ■  deputy 

Con.      sheriff,  attached  i(.     S.  was  to  manufacture  it ;  the  ph.  called 

■.^•v-^     on  S.  to  learn  what  progress  he  had  made.     S.  showed  him 

4  Ptck.  are— some  wool,  yarn,  tic.  which  he  said  were  the  pit's.     Held, 

v^firUwi  '''  '^'*  »Jeclar8iion  of  S.  was  admissible  id  evidence  as  a  part  of 

the  rei  gafa  to  prove  the  wool,  d^c.  were  the  pit's,  property. 

S's.  declaration  was  about  a  week  before  lie  absconded,  and 

before  the  auachment. 


CHAPTER  LXXXI. 

BOOKS  IN  EYIDEHCE. 


Abt.  2.  ^  27.  Books  of  a  notary  public  deceased,  proved  to  have 

Con.  been  regularly  kept,  are  admissible  in  evidence  to  prove  a 

demand  of  payment  and  notice  of  non  payment  of  a  promis- 
sory note  :  3.  Strictly,  only  in  the  case  of  a  foreign  bill  of  ex- 
change is  a  protest  necessary,  and  in  that  only  is  it  evidence  : 
3.  It  is  a  principle  that  memoranda  made  by  a  person  in  the 
ordinary  course  of  bis  business,  of  acts  required  by  his  duty 
therein  to  do  for  others,  are,  in  case  of  his  death,  admissible 
evidence  of  acts  so  done.  Hence  the  acts  of  a  public  officer 
are  admissible,  though  they  may  not  he  strictly  official,  if  they 
are  according  to  general  usage,  and  the  ordinary  course  of  his 
office.  In  this  case  the  book  produced  was  proved  by  a 
witness  to  he  the  book  of  the  notary,  in  which  he  entered  his 
notarial  acts.  In  this  case  the  note  was  entered  in  it,  and 
thereto  annexed  this  memorandvm,  '  endorser  duly  notified  in 
writing,  19ih  of  July,  1819,  the  last  day  of  grace  being  Sun- 
day the  18th,  Washington  Perkin,'  the  notary's  name;  admit> 
ted  on  argument ;  the  note  was  payable  on  Saturday  ;  some 
stress  was  laid  on  the  practice  of  protesting  promissory  notes. 

^  38.  A  parish  register  of  marriages,  births,  and  deaths, 
kept  pursuant  to  the  act  of  1715,  (N.  Car.)  is  good  evidence 
to  prove  pedigree,  and  that  the  several  persons  whose  pedigree 
is  thus  proved,  are  within  the  savings  of  the  statute  of  limita- 
tions ;  3  Murphy,  47 ;  but  is  no  evidence  of  the  place  of 
birth.     5  B.  Sc  C.  608. 

§  29.  In  an  action  by  a  hook-keeper  of  a  bank  to  recover 
money  overpaid  to  the  deft,  in  consequence  of  a  short  charge 
of  a  check,  held  the  pit's,  books  unaccompanied  by  his  oath, 
(the  check  not  being  produced)  was  not  admissible.  2  M' 
Cord,  157.  Nor  are  the  books  of  a  ichoolmaiter  admissible 
to  prove  his  account  of  schooling,     id.  338. 


D,=;,lz...,C00gIC 


BOOKS  IN  EVIDENCE.  277 

^  30.  Nor  are  Ibe  jailor's  books  of  entries,  evidence  as  to  UI.Ch.  81. 
fcommitmenls,  Sec.  of  prisoners,  in  ihe  sheriff's  actions  for  their    Art.  2. 
mainteoBDce.     1  Const.  Rep.  129.  Con. 

1^  31.  A  book  account  maybe  proved, by  proving  the  hand    ^„i-^>*^/ 
writing  of  the  clerk,  who  made  the  entries,  if  he  be  out  of 
tbe  Sute.     3  M'Cord,  350 ;  other  cases,  438. 

§  14.  Action  of  waste.     One  Ellis  was  the  grantee  in,  and  a.rt.  3. 
bad  possession  of  a  deed,  constituting  a  link  in  the  pits,   de-    Con. 
ductioD  of  title  ;  and,  on  affidavit,  he  withheld  ihe  inspection  ofDavcnbagh  •. 
the  deed  from  the  ph.  by  means  whereof  he  was  embarrassed  S"^™"— L 
to  stating  bis  title  in  his  declaration,  and  could  not  safely  try 
his  cause.     A.  C.  Paige  moved  for  a  rule  on  Ellis  requiring 
bim  to  allow  the  pit's,  attorney  to  take  a  copy  of  this  deed. 
Cited  Wallis  v.  Murray,  4  Cowen's  R.  399  ;  19  Johns.  368; 
12  id.  225  ;  3  Campb.  R.  14,  Stc. ;  4  Taunt.   161.     Cited 
contra,  2  Cowen's  R.  533. 

Curia.  '  If  the  action  were  upon  contract,  and  the  motion 
unobjectionable  on  this  gmund,  we  would  not  grant  the  applica- 
tion. It  is  aimed  against  a  third  person  not  interested  in  tbe 
cause ;  and  seeks  to  pry  into  his  private  papers.  If  the  pit. 
deem  it  material,  he  must  compel  its  production  by  subpana 
duet*  tecum,  or  in  some  other  way  than  by  motion. 

{  15.  Held,  the  deft,  could  not  compel  the  cashier  of  the  Udo  Buik  v. 
bank  to  produce  the  books  or  papers,  by  a  Jii&ptena  truces  fecuwi.Hiilurt,  b 
The  court  said  the  course  for  proving  the  books  or  papers  of^,*"'  *^ 
a  bank,  when  it  is  the  adverse  party,  is  to  give  notice  to  pro- 
duce them,  and  on  its  non  compliance,  to  show  the  contents 
hy  inferior  evidence  in  the  cause,  '  The  effect  of  this  motion 
(for  a  ducet  tecum,)  said  the  court,  would  he  to  compel  a  party 
to  produce  evidence  against  himself.'  '  True  tbe  hooks  are  . 
ordinarily  in  tbe  possession  of  the  cashier ;  how }  He  holds 
them  as  the  officer,  the  agent,  or  servant  of  the  bank  ;  in  tbe 
same  manner  as  an  attorney  holds  the  papers  of  his  client. 
The  cases  in  which  the  production  of  papers  may  be  coerced 
by  tubpiBoa,  are,  where  they  are  the  properly  of  a  competent 
witness ;  or  at  least,  where  they  do  not  belong,  exclusively,  to 
the  adverse  party;  when  he  can  say  theie  are  my  paper*. ' 
Same  principle,  6  Cowen,  62 ;  add  to  Cogswell  v.  Dolliver, 
s.  3,  2  N.  H.  Rep.  193—197,  like  case. 

^  5  eon.  TN.  H.  Rep.  19,  Bennett  v.   Davis,  the  sameAnT.  4. 
principle  as  in  Cogswell  t>.  Dolliver,  and  Catling  c.  Skoulding.     Con. 

Od  an  inquiry  into  very  remote  transactions,  accounts  kept  i  jRcob  k  W. 
by  a  deceased  party  at  the  time,  admitted  as  prima  facie  evt-*'- 
dence,  leaving  the  oniw  to  the  other  party  to  impeach  them. 

2  Murph.  314.  Where  a  party  is  admitted  to  swear  to  his 
own  account  books,  evidence  he  is  a  man  unworthy  of  belief  on 
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UI-Ch. 81. oalh,  is  admissible.     Kitchen  ti.  T^son;  Coolce  888,  an  ac- 
^rt.  4.     count  for  the  hire  of  a  horse  may  be  proved  under  tb»  book- 
Con,       debt  law. 
^^r-v^^        ^  9  con.  Aitumptit  for  money  had  and  received,  on  (be 
SRck.R.  96- ground  a  depositer  had  overdrawn,  fitc.     Held,  1.  Tbe  books 
3^'^  ^  of  the  bank  are  evidence  to  prove  receipts  and  paynMots  of 

Kni^p.  money  :  2.  If  the  clerk  who  made  the  entries,  be  dead,  or 

iosaae,  the  book  is  admlssiblei  proving  his  handwriung :  3.  A 
deposilBr  has  a  right,  on  proper  ocoasionS)  to  inspect  its  books, 
nnd  the  bank  officers  having  charge  of  tliem  so  far  are  agents 
of  bodi  parlies  ;  4.  If  a  bank  sue  a  depositer  believed  to  have 
overdrawn,  in  consequence  of  a  mistake  in  the  ledger,  tbe 
clerk,  wbo  made  it,  is  a  witness  on  the  part  of  tbe  bank,  not 
being  liable  to  it,  or  if  at  all  is  but  on  a  coDlingency  :  5. 
Where  an  account  is  balanced  by  merchants,  and  the  balance 
carried  forward,  it  is  closed  and  the  parties  cannot  go  behind 
it,  without  leave  obtained  on  a  bill  in  chancery,  Sec.  i  o.  Tbe 
statutes  of  liiniiations  begin  to  run  cm  a  balance  so  struck  as 
soon  as  settled.  Ch.  152,  a.  1,  s.  C  ;  s.  6  ante,ch.  161,  a.  7, 
s.  1  ;  2  Ves.  400 ;  Barber  v.  Barber,  18  Ves.  Jun,  386  ;  a. 
3,  s.  13;  a.  4,6.18;  ch.  90,  a.  1,  s.  4;  a.  S,  s-  8  ;  a.  13,  s. 
9  ;  1  Strang.  93,  t>47  ;  13  John.  R.  461 ;  ch.  83,  a.  1,  b. 
6 ;  ch.  81,  n.  4.  s.  9 ;  4  Mass.  K.  618  ;  1  Binn-  317  ;  15 
East.  32;  ch.  81,  a.  5,  s.  10,  13;  10  John.  R.  371: 

^  19.  A  pit.,  a  shopkeeper,  sued  the  deft,  on  an  open  ac- 
count :  most  of  the  items  were  for  spirituous  liquors.  Held, 
he  might  recover  Ids  account  ou  proving  it  in  the  usual  man- 
1  McCocd,  ner  by  his  books,  without  proving  he  had  a  license  to  sell 
them,  &£c.  So  a  miller's  books,  who  swears  to  the  original 
entries  he  made,  is  admissible  evidence  to  prove  the  quantity 
p.  617.  of  timber  furnished   from  bis  saw-mill  to  the  daft.     A  mer- 

chant and  tradesman's  books  of  original  entries,  are  good  evt- 
9  B&y.  ITS.  dence  to  prove  an  open  account  to  a  jury,  when  sworn  to  by 
the  merchants  and  tradesmen  ibeiDselves.  So  die  hooks  of 
the  owner  of  a  ferry  for  ferriage.  2  Nott  &.  Mc  Cord,  471. 
But  not  a  scrivener's  books  for  his  services  in  his  line  end  for 
commissions :  3  Bay.  157  :  not  a  planter's  books.  Id.  IT 
one  partner  in  trade,  who  made  the  ori^nal  entries,  be  out  of 
the  Stale,  the  other  partner  may  be  permitted  to  swear  to  his 
handwriting  in  the  books;  and  these  entries  are  ^rwna/acie 
evidence  of  the  delivery  of  the  goods  specified.  1  Bay.  40- 
480  ;  3  Bay.  382  ;  1  Dall.  35,  339,  376 ;  4  id.  133. 

^  30.  lo  Pennsylvania  entries  made  in  shop  books  by  the 

WUUhm  k.  ■].  party  himself  are  evidence  to  charge  the  deft,  in  two  cases 

•jf|™J>j'      only:  1 .  Where  goods  are  sold :  2.  Where  work  is  done.    It 

'      '  is  not  evidence  to  charge  so  many  days  of  wharfage,  and 


Digitized  by  Google 


BOOKS  IN  EVIDENCE.  S79 

vbere  evidence,  it  must  always  be  corroborated  by  the  party'sIII.  Ch.  81. 
oalf).     A  day  book  is  prima  facie  evidence  of  tbe  prices  of    Art.  4. 
goods  as  well  as  of  ibeir  sale  sod  delivery ;  but  not  of  money       Con. 
lent  or  ca^  paid.     1  Da)l.  S39  ;  1  Yeates,  347.  ^.<r^^-x^ 

^  31.  Generally,  however,  the  law  fixes  no  price  or  pre- 
cise time,  «t  which  the  entry  in  the  tradesman's  books  shall  be 
made  :  if  at  or  near  ifae  time  of  the  transaction  it  is  sufficient. 
The  price  is  usually  capable  of  other  proof.     If  the  I'Oo't  4  seRt  t  R 
^>pear  on  examination  of  it,  or  of  the  )iariy  in  court,  not  tos-a.CamnV 
be  a  book  of  original  entries,  the  court  may  reject  it,  other* ST" tn"" 
wise  it  must  be  submitted  to  the  jury.  ,^' 

^  32.  Commerciai  books  in  France.  Merchants,  there,  are 
a  well  deSned  class,  and  generally  subject  to  ibe  tribunal  of 
commerce.  By  art.  8  of  the  Commercial  Code  every  mer- 
chant is  required  to  keep  a  journal,  or  day  book,  which  duly 
shows  his  debts  and  credits,  bis  commercial  transactions,  ne- 
gotiations, acceptances,  or  endorsements  ;  and  generally  all 
his  receipts  and  payments  of  every  kind.  It  must  show 
monthly  the  sums  expended  for  his  household — :he  whole 
iadepeadeotly  of  other  books  used  in  commerce,  but  which 
are  not  indispensably  necessary.  He  is  required  to  place  on 
61e  the  letters  he  receives,  and  to  copy  in  a  register  those  he 
aendi  away.  Art.  9.  He  is  required  to  make  yearly,  under 
bis  signature*  an  inventory  of  his  property,  real  and  personal, 
of  his  debts  receivable  and  payable,  and  to  copy  it  every  year 
ins  register  speciailykept  for  the  purpose.  Art.  10.  The  journal 
and  register  of  inventories  must  be  marked  and  certified  once  a 
year  :  this  is  done  by  a  magistrate.  But  letter  books  are  not 
subject  to  this  formality.  The  article  requires  the  whole  to 
be  kept  in  the  order  of  dates,  without  blanks,  chasms  or  mar- 
ginal references.  Art.  11.  The  books  ordered  in  articles  8 
and  9  roust  be  marked  and  certified  by  one  of  the  judges  of 
the  tribunal  of  commerce,  or  by  the  mayor  oi-'jiis  assistant,  in 
the  ordinary  form,  free  of  expense.  Merchants  must  pre- 
serve tbese  hooks  ten  years.  But,  by  art.  12,  account  books, 
r^ularly  kept,  may  be  admitied  by  the  judge  as  evidence  of 
commercial  transactions  between  merchants.  By  the  ihlr- 
(eenth  article,  if  not  so  kept,  they  are  not  evidence  for  those 
wbo  keep  them.  Art.  14.  Books  and  inventories  cannot  be 
ofdered  to  he  brought  into  court,  but  in  cases  of  inheritance, 
cooununity  of  property,  adjustment  of  partnership  accounts, 
and  failures.  Art.  15.  But  iji  legal  controversy  the  hooks 
nwy  be  ordered  by  the  judge  to  be  produced,  even  ex  officio, 
for  the  purpose  of  extracting  from  them  what  concerns  the 
maUer  in  dispute. 

$  S3.  Art  84.  Exokange  agents  and  brokers  are  rei^uired 
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III.  Ch.  81.  to  keep  a  book  in  the   mode  prescribed  by  art.  11.     They 
^rt.  4.      must  eater  in  this  book  daily  and  in  iho  order  of  dates,  wiib- 
Con.       out  erasures,  interlineations,  references,   abbreviations,  or  ci- 
>^»v^    pbers,  all  the  conditions  of  sales,  purchases,  insurances,  nego- 
tiations, and,  in  general,  all  the  operations  of  their  business. 
Art.  85.  An  exchange  agent  or  broker  cannot  in  any  case,  or 
under  any  pretence,  effect  commercial  or  banking  operations 
on  his  own  account.     He  cannot  be  interested,  directly  or  in- 
directly, in  his  own  name,  or  under  a  borrowed  name,  in  any 
commercial  enterprise.     He  cannot  receive  or  pay  any  money 
for  the  account  of  his  employers.     Art.  66.  He  cannot  be- 
come guarantor  for  the  performance  of  the  bargain,  which  he 
makes  for  his  employers, 


CHAPTER  LXXXn. 

CERTIFICATES  AND  COPIES  IN  EVIDENCE. 

Art.  1.  §  fi-  Act  of  congress  May  26,  J790.     By  this  act  copies 

Con.  of  the  lefp'slative  acts  of  the  several  States,  authenticated  by 

11  WbMt.  having  the  seal  of  the  State  affixed  thereto,  are  conclusive  eri- 
^^^^  deace  of  such  acts  in  the  courts  of  the  other  Slates  and  of  the 
Anwdy.  Union.     No  other  formality  is  required  than  the  annexation  of 

the  seal ;  and  in  the  absence  of  all  contrary  proof,  it  must  be 
presumed  to  have  been  done  by  an  officer  having  the  custody 
thereof,  and  competent  authority  to  do  the  act.  Act  March 
26,  1804,  as  to  crimes,  ch.  393  [40]  s.  2  ;  the  terms  '  any 
person  or  pertom,''  in  the  act  as  to  destroying  vessels,  iic.  ex- 
tend to  corporations  and  bodies  politic,  as  well  as  to  natural 
persons.  On  an  indictment  for  destroying  a  vessel  with  intent 
to  prejudice  the  underwriters,  it  is  sufficient  to  show  the  exist- 
ence of  an  association  actually  carrying  on  the  business  of  in- 
surance, by  whose  known  officers,  dejacto,  the  policy  was  ex- 
ecuted, and  to  prejudice  whom  the  vessel  insured  was  de- 
stroyed, without  proving  the  existence  of  a  legal  corporation 
authorized  to  insure,  or  a  compliance  on  the  part  of  such  cor- 
poration with  the  terms  of  its  charter,  or  the  validity  of  the  policy 
of  insurance.  See  ch.  221,  a.  6,  s.  9.  The  deft,  owned  iho 
vessel,  hence  the  crime  was  in  the  prejudice  to  the  under- 
writer. Hence  it  was  argued  for  tho  prisoner  that  a  valid 
policy  ought  to  be  proved,  and  real  insurers,  in  order  that  he 
might  intend  to  prejudice  such  underwriters.  The  court  said 
'  the  very  producement  of  the  policy,  by  the  prisoner,  to  be 
executed  by  the  company,  was  of  itself  primajafie  evidence 
for  such  a  purpose,'  or  intent  to  prejudice  it. 
3  N.  H.  f^tp.       The  certificate  of  a  justice  that  (ha  creditor  of  «  poor  debt- 
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or  bid  been  duly  notified  of  bk  iDtentioD  to  take  tbe  poorIII.CB.89. 
debtor's  oatb,  is  not  conclusive  evidence  of  tbe  fact.  Art.  I. 

A  notarial  certificate  is  not  evidence  that  a  person  was  pre-       Ctm. 
paring  to  leave  tbe  country,  nor  is  a  certificate  of  a  consul  of   t^-s^^^ 
tbe  United  States  abroad,  evidence  a  person  was  preparing  to  2  litt  tso, 
return:  3.  A  cerlificate  stating  a  paper  purporting  to  be  a^|*''  '-  *'*' 
document  from  tbe  treasury  department  of  tbe  United  Suiea 
to  be  a  true  copy,  is  not  evidence  without  the  official  seal : 
but  3.  In  the  State  courts  no  other  authentication  of  docu- 
ments from  a  public  office  of  the  United  States  ought  to  be 
required  than  are  required  in  tbe  federal  courts. 

Where  tbe  law  requires  a  deed  to  be  recorded,  the  prc4>-s  Litt  il 
er  officer's  cenifieale,  showing  it  is  recorded,  entitles  it  to  be 
read  without  furtber  proof  of  execution. 

A  copy  of  a  deed  recorded  in  a  late  district  court  certified,  ILHt,  78 
by  the  clerk  of  Ihe  superior  court,  was  admitted  in  evidence, 
the  clerk  stating  he  was  keeper  of  the  records  of  the  late 
district  court. 

A  certificate  of  a  notary  public,  that  a  release  was  acknow- 1  Rud-  4M- 
ledged  by  a  party  to  be  his  free  act  and  deed,  is  not  receivable  *"■ 
in  evidence ;  but  tlie  notary's  deposition,  or  soEne  equivalent 
testitnoey  ought  to  be  produced  to  the  court. 

As  to  printed  acts  of  a  legislature,  how  evidence,  &c. 
3  Kck.  293,  297. 

^  1  con.  And  objections   must   be   seasonably  made,   as  Abt.  3. 
where  an  office  copy  was  produced  in  tbe  inferior  court,  not    Con. 
under  the  seal  of  ine  office,  and  there  not  objected  to,  w^*™  tf^JJl^^ 
the  objection  might  hare  been  easily  obviated,  therefore  too 
late  to  object  in  the  superior  court. 

So  9  Wheat.  483-^88,  Riggs  v.  Taylor,  each  party  had  the 
writing.  Pit.  was  allowed  to  prove,  by  his  affidavit,  his  part 
of  the  written  agreement  was  not  to  be  found,  though  often 
searched  for  ;  that  his  impression  was,  he  tore  it  to  pieces, 
ihinkmg  he  had  no  further  use  for  it.  He  gave  notice  to  the 
other  party  (o  produce,  at  the  trial,  the  counterpart.  He  said 
bis  also  was  lost.  There  seems  to  have  been  a  copy  taken. 
Parol  evidence  admitted  of  the  contents.  Rule  stated  :  the 
original  must  be  produced,  if  to  be  had ;  if  not,  the  counter- 
part, if  to  be  had ;  if  not,  dien  an  attested  copy,  if  to  be  had ; 
if  not,  then  a  copy,  if  to  be  had ;  if  not,  then  parol  evi- 
dence of  the  contents.  Where  the  writing  has  been  volun- 
tarily destroyed,  for^^utfuient  purposes,  or  to  create  an  ex- 
cnse  for  not  producing  it,  secondary  evideoce,  as  a  counter- 

Eatt  copy,  be.  is  inadmisuble.     But  where  tbe  destruction  or 
)S9,  though  voluntary,  happens  through  mistake  or  accident,       .  ^ 
fuch  evidence  of  the  contents,  tic.  will  be  admitted.     Cited 
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in.  Ch.  82. 2  Mc  Nally  on  Evid.  344  ;   1  Phill.  on  E?id.  167.     See  also 
Art.  3.     9  Wheat.  558-565,  the  same  principles. 

Con.  9  Wheat.  581-698,  the  same  principle  as  to  lait  writings  and 

^^r-^/-^^  leeondary  evidence.  Added,  in  Ibis  case  of  a  hit  note,  not 
necessary  that  its  contents  be  proved  by  a  notarial  copy. 
Enough  it  be  the  best  evidence  ibe  party  can  produce ;  and 
to  admit  secondaiy  evidence  of  a. note  lost,  there  need  not  he 
a  special  count  in  the  declaration  upon  the  lost  note. 


CHAPTER  LXXXm. 

CONFESSIONS  AND  ADMISSIONS. 


i^     ,  ^  2.  In  an  action  by  a  sheriff  against  bis  deputy,  his  nd- 

Co'n  '  mission  he  had  received  certain  sums  on  executions,  put  into 
his  iiands,  was  admitted  in  evidence  without  producing  the 
executions.  4  Har.  Si  Mc  H.  G5-70. 

Several  connected,  confession  of  one  generally  binds  all. 
4  Har.  &.  Mc  H.  046  ;   17  Mass.  R.  227. 

5  Pick,  391.         The  admissions  of  an  administrator,  a  party  in  a  suit,  may 

p.  410.  be  given  in  evidence  by  ilie  other  party.     The  debtor's  con- 

fession rnay  be  given  in  evidence  by  the  creditor  to  prove  his 

p.«4.  debt.     See  statute  1823,  ch.  142.     Partners  are  such  on  a 

note  made  by  one  of  them  in  the  name  of  the  firm,  his  con- 
fession is  not  evidence. 

1  He  Cord,  ^  7  con.  The  executrix  of  a  deceased  physician  sued  (he 
.'*'■  master  of  a  vessel,  for  medicine,  dtc.  to  the  mate.  The  phy- 
sician's books  of  original  entries  proved  as  usual,  and  the  testi- 
mony of  a  witness  who  said  he  presented  the  bill  to  the  mas- 
ter, who  made  no  objection  to  it,  but  the  witness  could  not 
positively  assert  that  he  promised  to  pay  It,  but  his  impression 
was  he  intended  to  pay  it.  Held,  good  evidence  to  render 
him  liable,  aud  not  a  case  within  the  statute  of  frauds,  fur,  said 
the  court,  the  master,  by  the  ancient  marine  law,  when  a  sea- 
man is  sick  or  disabled,  is  bound  to  provide  everything  neces- 
sary for  his  recovery,  and  has  a  right  to  deduct  (he  amount  of 
expenses  out  of  his  wages. 

lUcCord,  Though  the  whole  confession  must  be  taken  together,  and 
not  be  mutilated,  yet  jury  is  not  bound  to  beheve  the  whole  or 

p.  Bji.  any  part  of  it.     Several  make  a  joint  and  several  note,  one 

acknowledges  it  is  still  due,  this  binds  all  and  each  one.  Ante, 
art.  1,  s.  1. 

Rule  extends  not  to  the  transactions  of  land  proprietors,  at 

2  Granii.  213- different  adjournments  of  the  same  meeting.     They  cannot 
mi/"**  '     recall,  at  a  second   adjournment,  a  grant  of  land  voted  a^  the 

6rst  adjournment  of  the  same  meeting. 
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Huafaand  and  wifa  are  indicted  for  receiviDg  stolen  goods,  m.  Ca.  83. 
her  coofetaions,  thougb  crimiaating  -both,   are  admissible  to     jjrt.  I. 
prove  l\er  guilt,  and  the  jury  must  take  care  Ibat  ibey  do  not       Con. 
operate  to  bis  prejudice.  5  Pick.  429.  ^^rv-^' 

^  46.  Conftanotu  and  declaraiiotu,  lome  late  catet  ttlected. 
Declarations  of  one  under  whom  tbe  party  claims,  are  evi- 
deuce  against  him.  2  Serg.  Sc  R.  354.  But  not  tbose  of  one 
made  after  be  has  parted  wiih  all  his  interest  In  the  subject, 
p.  473,  and  1  Serg.  h  R.  526. 

In  covenant  on  a  lease,  the  lessor's  declarations,  in  nhose 
name  the  suit  b,  for  the  use  of  a  third  person,  may  be  given  j  g^—_  ^  n. 
Id  evidence  by  the  lessee.  as. 

<§  47.  The  validity  of  a  will  being  in    question,  a  witness 
testified  to  a  confidential,  intercourse  between  himself  and  ibe 
testator,  evidence  was  admitted  of  the  testator's  declarations, 
made  to  another  witness,  tending  to  prove  tbe  first  witness 4  a«rg.iiR. 
could  not  have  had  such  an  intercourse.  '<''• 

^  4S.  The  declarations  of  a  party  that  he  did  not  buy  the 
lands  in   dispute,  may  be  admitted   against  him,  though  not  5  8«rg.  &  R. 
conclusive  in  equity.  »T«iidB9B. 

^  49.  The  official  acts  and  declarations  of  the  trustees  of 
a  congregation,  before  and  after  the  incorporation,  are  evi-j(   ^^ 
dence  against  their  constituents.     But  a  corporation  cannot  Kiuffmta,  4 
be  affected   by  the  declarations  of  its  members  as  to  '"a"ers|??Jj*' 
transacted  at  a  corporate  meeting. 

§  50.  If  A  declared  he  was  authorized  by  a  power  of  at- 
torney from  the  pit.  to  sell  lands,  this  does  not  prove  the 
power,  but  that  ought  to  be  produced,  of  its  existence  and 
loss  proved  ;  but  if  the  pit.  say  he  had  empowered  B,  by  let- 
ter of  attorney,  lo  sell  lands,  the  pit's,  declaration  is  admissi- 
ble, if  it  tend  to  show  a  fraudulent  conceklment  by  the  piL  of 
his  title,  whereby  in  equity  he  would  be  barred  from  recover- p^^  ,  ^ 
iog  the  land.  k.  R.  srs. 

^  51.  Power  to  sell  given  to  three  executors:    one  re- 
nounced, one  articled  to  sell  and  convey  aud  received  all  the 
purchase  money.   The  vendee  took  possession.     Evidence  of 
prior  and  after  declarations  of  the  two  acting  executors,  ap- 
proving and  ratifying  the  sale  are  admissible,  and  such  testi-  ^  ^^     ., 
mbny  is  admissible  also  against  persons  hoMihg  adversely  togM7£c.  Ti^- 
ihe   vendors,  but  declarations  made  by  the  vendee   hi  suchlor«.A'l»nu. 
case,  on  taking  possession,  cannot  be  admitted  in  bis  favor. 

^  53.  A  confession  of  one  of  the  lessors  of  the  pit.  in 
mctment,  is  evidence  against  all  of  them.  Jacksoo  v.  Mc 
Vey,  18  Johns.  R.  330. 

\  53.  Con/ewipn*  of  an  execator,  Ut  effect.  Auumjmi  for 
land  told  and  conveyed  by  the  pit.  lo  tbe  testator,  and  money 
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III.CB.B3.eo«ntB'    HeM,  the  executor's  coDfegsioD  ef  s  debt  due  from 

Art.  1.     thfl  testator  is  not  adibisstble  eridenee  in  a  suit  for  the  debt 

Con.       against  a  co-executor  to  establish  the  origiaal  demand :  but  9. 

^^•v^      Otherwise  to  take  it  out  of  (he  statute  of  limitations.     The 

same  as  to  a  partner  afier  a  dissolution  of  the  partnership. 

Hammon  v.  Huntly  and  two  others,   executors,   4   Cowen, 

493— 49«.  Cited  3  John.  5S«}  6  id.  369;  16 id.  4.    If  one 

executor  confess  a  judgment  it  does  not  bind  the  others. 

Toll.  367. 


CHAPTER  LXXXIV. 
CHARACTER  IN  ISSUE. 

Aht.  3.  ^  8.  3  Pick.  R.  194-197,  Commonwealth  v.  Moore.  In  the 

Con.  case  of  bastardy,  evidence  the  .complainant  was  unchaste  prerious 

to  her  cninexion  with  the  respondent,  is  not  admissible  to  im- 
peach her  credit  as  a  witness. 

^10.  Some  late  eata  telected.  A  person  may  testify  as  to 
s  Sen.  k  B.  '^^  general  character  of  a  witness,  from  knowledge  derrred 
inT^  from  common  report  only. 

^11.     If  the  defl.  is  charged,  incidentally,  with  a  particular 

fraud,  he  cannot  give  evidence  erf  his  general  charecter,  and  if 

such  evidence  he  admitted,  the  error  is  not  ctired  by  the  court's 

S  8et«  ft  B.   t*'''"?  ^^^  j"'7>  before  the  bill  of  excepti<ns  is  actually  signed, 

HS.  they  must  (hsregard  it. 

Fowler  *nd         ^  13.  Asnanpiit  on  a  policy  of  msurance  against  fire.  Hdd, 
^tninreTiM  ""  g^'^^™'  when  a  party  is  chained  with  a  specific  fraud  in  a  ciyil 
Co.,  8  Cowaoi  BCtioD,  Ihs  character  is  not  in  issue.  The  evidence  of  fraud  cannot 
«T»-«T7.         be  reptied  to  by  proving  his  general  good  character  for  hcmesty. 
Such  policy  fmls  if  the  description  of  the  property  msured  is  not 
exact.     As  where  it  was  stated  the  stock  in  trade  of  the  insured 
was  contained  In  a  two  story  frame  house  jUled  in  with  brick. 
No.  1&2  Chatham  stre«:  the  tiouse  No.  152,  bebg  a  frame 
house,  not  filled  in  viiA  bride.     Held,  that  the  policy  was  void ; 
the  description  of  the  house  in  this  case  as  of  a  vessel,  is  a  war- 
rant die  description  is  true.     Court  cited  Ruan  t.  Perry,  3 
Caiaes,  120 ;  2  Bos.  &  P.  533,  note  as  to  character ;  as  to  dea- 
criptKW.  3  Burr.  1909  ;  2  U.  Bl.   674  ;  PhO.  on  Ins.   125  :  8 
John.  237-^19 ;  20  id.  198 ;  1  Marsh  on  Ins.  335 ;  4  Maai. 
R.  337. 
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lUllAGES.  PROPER  EVIDENCE,  TO  JNCBEAS&OR  UITIGATE,  be. 


CIra. 


^  4.  In  an  action  of  defamation,  evidence  to  prove  the  pit's. 
general  bad  character  is  admissible  in  mitigalion  of  damages- 
So  facts  and  circumstances  sbowing  a  ground  of  suspicion, 
dwueh  not  conclusive  of  actual  guih,  may  be  admitted  in  evidence 
in  mitigation  of  damaget.  1  Nott.  &i  McCord,  268-378,  Bu- 
fbrd  V-  McLung. 

So  in  an  action  of  critn.  con.  the  misconduct  and  aduhei^jNatifcHc 
of  the  wife  before  seduced  by  the  deft,  may  be  proved  in  mitv- OaA,S67-37i- 
galvm  of  damages,  and  by  the  man  who  had  the  previous  cri- 
tninal  connexion  nith  her,  if  he  be  willing  to  testify. 


CHAPTER  LXXXVL 

DEEDS  AND  SEALED  IRSTHUITENTS. 


^  8    con.     It  is  a  ge»eral  rule  thM  the  evidence  of  a  sub-j^.^,  j, 
scrilung  witness  to  an  instrument  is  the  best,  and  if  to  be  had,    c^n. 
must  be  produced,  and  if  not,   proof  of  his  handwriting  is  re-  4  lundsas- 
qaired  :  S.  If  he  merely  make  his  mark  or  if  he  is  dead,  proof  of  s^- 
faandwiiting  of  dw  party  executing  the  instrument  is  proper ; 
10  if  he  be  bfind,  or  insane,  or  infamons,  or  interested  since  the 
execution  of  the  deed,  or  beyond  the  reach  of  the  court's  pro- 
cess, or  not  to  be  fomid  after-  diligent  inquiry,  the  course  is  to 
prove  the  handwritiDg  of  the  attesting  witness ;  but  if  he  mly 
makes  faia  mark,  there  is  no  handwriting.      See  A  Serg.  &  R. 
314 ;  2  do  44,  349 ;  3  do  303. 

'Tbe  words—*  I  quit  my  title,'  used  in  a  deed  of  land,  are  1 14  g  it_. 
mffiueot  to  pass  my  estate  in  it.  102. 

On  proving  the  haadnrriiif^  of  the  party,  a  jury  may  pre- 
sume a  sealing  and  delivery  of  the  deed.     1  Serg.  b  R.  73. 
A  deed  is  good  mthout  subscribing  witnesses.     It  is  the  na/iitf 
oimI  (it/**eFy,  in  fact,  (hat  constitute  the  instrumenl  a  deed  o'' ^4  f  ■wIot'il 
qtecialty.  ii.  e.  Ghaer. 

Recording  a  deed  between  diird  persons,  is  no  ncrtice  to  a 
purehaMT  at  a  sheriff's  tale,  wfoo^oes  not  claim  throegh  or  s  Serg.  fc  R 
wider  k.  •*■ 

It  is  now  settled  that  where  a  party  to  a  suit,  pursuant  to  no- 
tice, prodnces  an  instrument  to  which  he  is  a  party,  or  under 
wUcb  he  claims  an  nterest,  not  necessary  tbe  of^xxite  party, 
■trutger  or  a  party  to  the  instrument,  call  the  subscribing  witness 
to  prove  the  execution  of  it :  3.  But  in  all  other  eases  its  exe- 
flunan  saasl  be  ngakrly  proved  I7  the  parly  using  it  in  evi- 
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m.  Ch.  83.  deoce ;  3.  If  the  names  of  tlie  Bubscribing  witnesses  be  torn  off, 
Art.  1.     ^"  ^^  party  so  using  it,  must  prove  the  haadvritiDg  of  tfae 
Con,        signer,  aod  this  he  may  do,  there  Ijeing  no  proof  the  party jMt> 
,,^.^,,,^     duciog  it  in  evidence  has  mutilated  it.     When  the  form  of  the 
JiekKin  V.       action  gives  the  deft-  notice  to  be  prepared  to  produce  an  instru- 
Kiagsiay,  IT    nient,  if  necessary,  to  falsify  Ihe  pit's,  evidence,  the  pit.  need 
p  a«  n<^t  give  ihe  deft,  notice  to  produce  it :  4.  Where  the  declara- 

tion contains  only  the  general  counts  on  implied  promises,  (no 
d'"''l»J^hnj  ^"''"^Si)  ^^  <'^"'  ^^^  ""  right  to  an  order  gn  the  pit.  to  produce 
R  268  '  leltera  or  papers  in  his  possession,  or  to  give  copies  of  them. 

&  14.  Further  cases— 1  Greenl.  57-61;  12  Mod.  607; 
7  D.  k  E.  266. 

^22.  A  &t  B  keep  their  papers  in  the  same  chest.  A 
keeps  the  key  ;  be  makes  a  deed  to  B,  and  it  is  put  into  this 
chest.  There  istfo  delivery.  3  Greenl.  141-147,  Cbadwick 
S£  al.  t,  Webber  &c  al. 

^  23.  How  a  void  deed  may  prove  extent  of  po$K$nim. 
As  where  one  is  void  on  the  face  of  it ;  but  is  recorded  and  the 
graolee  enters  under  it  on  a  pan  of  the  land  claiming  the  whole, 
and  continues  openly  to  possess  and  improve.  This  deed  is  ad- 
missible as  evidence  of  the  extent  of  his  claim  ;  2.  If  a  person 
on  land  act  as  the  owner  of  it,  and  claims  adverKly  title  to  it, 
this  being  unknown  to  the  true  owner,  amounts  only  to  succes- 
sive trespasses :  but,  3.  When  knonro  to,  and  acquiesced  in,  by 
such  owner,  the  wrongdoer's  conduct  and  claim  become  a  di^ 
IwltabiimKi  ^'^i"-  '^'iQ  usual  multitude  of  cases  on  this  subject  of  di^ 
«.  Snett&.  al,  seisins  in  new  countries,  nre  cited. 

%  24.  Parol  evidence  is  admissible  to  show  the  considera- 
tion expressed  in  a  deed  to  have  been  received  by  the  grantor. 
Brawn  V.  Bel),  was  not,  in  fact,  received  by  him.  rSit^wr^uotu  words  in  the 
M  Jolma.  R.  description  of  land  in  a  deed,  may  he  rejected,  as  if  a  soldier, 
in  describing  his  military  bounty  lot,  say  he  was  a  soldier  in  A's 
regiment,  when  in  fact  he  was  in  B's,  the  words  as  to  A's  regi- 
ment may  be  rejected,  as  turplusage,  Jackson  v.  Root,  16 
Johns.  R.  60.  So  if  lot  No.  51  be  mistaken  for  ao^do.  81 ; 
do.  107;  19  do.  449. 

^  25.     A  gives  a  mortgage ;  deed  not  recorded,  and  afiei^ 

wards  gives  an  absolute  deed  to  B  of  the  same  land,  a  bonajidt 

purchaser  for  a  valuable  consideration,  and  without  notice.    B's 

title  is  preferred  to  the  mortgage,  though  that  be  afterwards  re- 

cViXu"       "O"^^^!  and  before  the  deed  to  B.     But,  2.  Under  the  4th  sec- 

19  Jahm.'R,   ^cn  of  the  act  as  to  deeds,  (Sess.  36,  cb.  97,)  the  deed  first 

281.  recorded  is  preferred ;  the  act  declaring  deeds  not  recorded  ia 

the  proper  counties  fraudulent  and  void,  as  against  a  bona  ^de 

purchaser  or  mortgagee  for  a  valuable  consideration,  unless  first 

recorded,  &c.  id. 

^.36.     ^tx^tatice  oj  a  deed.     This  is  esasotial,  though  U  is 
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presumed  the  graotee  is  willin|;  to  accept  a  deed  from  its  bene-  m,  c^.  gg, 
ficia}  nature ;  the  prespmpiion,  however,  is  slight  where  the    jj^_  2, 
^ntee  receives  no  benefit  under  it,  but  is  subject  I0  a  duty  as  a      Con. 
trnstee  is,  wfao  is  to  perform  a  duty  and  trust.     Jackson  e.  Bo-     ^^^.^..^^ 
die,  30  Johns.  R.  184. 

^  27.      Wlui  may  avoid  a  deed.      No  one  but  a  party  to  it,  jtckna  d. 
who  alteges  a  fraud  to  have  been  practised  upon  him  or  those  Eaion,  20 
claiining  title  tuider  him,  is  allowed  to  impeach  the  deed,  on  the  '°''°'-  "'  *'^- 
ground  of  such  fraud. 

^  38.    Any  aheration  of  a  deed  or  writing  made  by  the  party 
elaiming  under  it,  avoids  it ;  though  the  alteratioD  is  immaterial  •  H»wi,  93S. 
only. 

4  8  eon.  2  N.  H.  Rep.  543-546,  Bowers  v.  Jewett.     The  ^RT.  3. 
court  decided  what  aherations  in  writings  are  material.     And    *'*"' 
imroaterial  aherations  do  not  vitiate  them  ;  but  a  note  dated  a 
wrong  day  and  altered  to  the  Irue  day  Is  void,  as  the  alteration 
is  maieriaJ  unless  promissor  consent. 

Where  an  alteration  in  0  deed,  Sic.  by  a  tiranger,  does  not 
avoid  it ;  that  is  if  the  original  remain  legible.  6  East,  309- 
S12,  Henfree  v.  Bromjy ;  see  ch.  40,  a-  1 5,  s.  7 ;  6  East,  86  ; 
I  Gal.  69 ;  IN.  H.  Rep.  100. 

Land  by  deed  was  conveyed  to  A ;  and  he  entered  and  fraudu- 1  Oraeril.  n- 
leutty  ahered  his  deed  from  (bur  hundred  acres  to  five  hundred.  3^',^^^  *' 
A  died,  and  his  administrator  sold  (o  Thorndike,  an  innocent 
purchaser.  Held,  his  title  was  good.  Verdict  for  the  pit.  set 
aude,  &c.  Also  held,  If  a  grantee  voluntarily  destroy  his  title 
deed,  or  fraudulently  make  an  immaterial  alteration  in  it,  his  title 
to  the  land  is  not  thereby  impaired.  See  the  cases  of  Pigot,  of 
Smith  V.  Crocker  ;  of  Hunt  v.  Adams  ;  of  Hatch  «.  Hatch  ;  of 
Markbam  v,  Gonaston ;  of  Reed  «.  Brookmau,  &c.  &C.  in  other 
chapters. 

Writ  of  Entry.  Held,  a  material  alteration  of  a  deed  0^1^,2;^' 
hod  while  in  possesaon  of  the  grantee,  is,  prima  facie,  fraudu-  |y  „  j.^ 
lent,  and  is  presumed  to  be  made  by  the  grantee  himself :  2. 
Neither  be,  nor  one  claiming  uuder  him,  with  notice  of  the  alter- 
ation, and  without  having  paid  an  adequate  consideration  for  the 
had,  can  use  the  deed  in  evidence  :  3,  Nor  can  the  want  of  it 
be  supplied  by  them,  by  parol  testimony,  from  5  to  15  acres. 

^  14.  Error  to  the  Circuit  Court  of  Ohio.  A  voluntary  JJ,^*^^ 
deed  is  void  as  to  antecedent,  but  not  as  to  subsequent  creditors  :  e.  Longworth. 
2.  If  such  a  deed  be  impeached  as  fraudulent,  evidence  of 
jodgments  against  tbe  grantor  is  admissible  as  jiroof,  (among 
other  facts,]  that  he  was  indebted  when  he  made  it,  though  the 
gnntee  was  not  a  party  to  tbe  actions  in  which  the  judgments 
were  obtained  :  3.  To  repel  the  presumption  of  fraud,  evidence 
is  admissible  to  prove  the  grantor's  good  estate,  and  riiat  the 
erantee  was  a  creditor  of  the  grantor  when  he  gave  the  deed, 
itioti^  the  consideration  in  it  ^uroorted  to  be  pure  love  and  af- 


D,=;,lz...,C00gIC 


388  EVIOBNCS. 

III.  Cb.  86.  lectbn,  also  to  prove  the  gnmtor  bad  asUta  sufficieat  ]«ft  to  pty 

Art.  3.     ^  debis,  Sic.  :  4.  Evidence  is  adinisfiible  to  sbow  aootbar  coa- 

Cott.      sideratioii,  than  that  expressed  ia  the  deed,  if  doI;  iQcoDaiBteot 

•,.r\~^    with  the  consideratioD  expressed :  But  5.  Parol  evidence  is  oot 

admissible,  substaotially  to  vary  a  written  agreement :  But  6.  If 

one  party  attempt  to  prove  facts,  dehon  the  deed,  to  iavalidate 

it,  the  other  may  prove  iacts  to  rebut  them  aod  not  vary  ihs 

deed. 

A  rcuun  \a  a  deed,  if  done  with  consent  of  parlies,  does  Dot 

^the  18*'*'  i"™!'*'"'^  't ;  '"d  ''^^  '^'^t  '^^  *^  erasure  may  bo  iwoved  by  any 

Johm'  499.      person,  though  there  be  tl  subscribing  witness  to  the  deed.   Bin 

IB  Johiu.  R.    a  deed  or  will  is  void,  if  an  alteration,  material  or  not,  be  mads 

by  a  person  claiming  under  it. 

1  Cowin.oss-     If  B,  a  party  to  uie  execution  od  a  judgment  that  bas  besa 

*^-  paid,  but  on  which  no  satisfaction  has  been  entered  of  record, 

oor  the  execution  returned  satiaGed,  purobase  the  estate  sold 

under  it,  he  is  not  protected,  as  he  is  cbai^eable  with  notice ;  so 

if  D  aiterwards  purchase  of  B,  with  notice  the  person,  whose 

property  was  sold,  claims  it,  and  D  takes  indeouuty  from  B,  be 

will  not  be  deemed  a  &ona,^(b  purchaser:  2.  One  to  be  a  &o»a 

,^1^  purchaser  must  not  only  have  n  oonTeyanoe  in  form  ^P^t 

.    but  be  must  shew  actual  payment  of  tfae  coosideratioti :  3.Tbat 

one  is  a  bona  fide  purchaser  is  a  defence,  generally,  cwfined  to 

a  court  of  equity :  4.  It  is  used  to  defend  one's  posaessitHii  but 

is  not  a  gmuod  for  relief:  6.  Knowledge  that  auodier  has  claim 

to  land  is  sufficient  to  excite  inquity  in  the  par^,  so  to  chaige 

him  with  presiunptive  notice ;  wnicL  is,  where  toe  law  imputes 

to  the  puroba«er  the  knowledge  of  a  fact,  of  wtudi  the  exercise 

of  commOD  {ffudence  and  ordinary  diligence  must  have  apprized 

bim  :  6.  A  conveyance  to  defraud  creditors  is  valid  b^ween 

the  grantor  and  the  grantee,  though  void  as  to  creditors  who 

have  judgment  in  fuU  fonse  :  7,  If  the  judgment  be  paid  a  sale 

imder  it,  and  the  pit.  purchasee,  his  purchase  itself  is  a  fraud 

and  Tc»d :  8.  A  bona  fide  purchaser,  at  a  sheriff's  sale,  on  exe* 

cution  oa\j  voidable,  acquires  a  good  tide  ;  very  numerous  au- 

tbMities  are  cited  in  this  case,  American  and  English,  ancirait- 

and  modem.     See  also  covenant  to  stand  seized,  cl.  114,  a.  9. 

AxT.  4.         %^  '<"••  When  a  deed  is  made  ia  consideratiaD '  of  natural  love 

Con.         and  afiection,'  and  tbe  further  consideration  of '  one  dollar,*  parol 

I  Bu>a.ei»-  proof  may  be  admitted  of  other  valuable  eonnderationt :  3.  If 

jtSiSd^'fc"* '  "'"^  ^"^  '"'''  ^*^  ''^'  '^  dower,  this  is  a  good  consideration 

^  '       for  an  after  deed,  conveying  other  proper^  for  her  benefit :  3. 

Though  pertoiuii  proper^,  acquired  by  marriage,  ia  not  a  Wti- 

abU  considerstion  to  support  such  a  deed,  yet  it  is  a  Burilorioiu 

con»deration,  and  the  deed  is  valid  or  not,  according  to  tnretiii^ 

stances :   4.  How  a  deed  must  be  proved  and  recorded.     If 

dated  on  one  day,  and  detivered  w)  an  ofier  day,  the  day  of  tba 
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dfeBveiy  must  appear,  or  the  record  when  to  be  recorded  in  a  HI.  Ch.  86, 
eertnin  t(<ne,  as  eight  months  after  the  delivery.     Harvey  was  a     ^rt.  4. 
ere^or,  and  the  case  was  in  chancery.    Decree  below  affirmed        Con. 
as  to  one  deed,  and  reversed  as  to  the  other,  because  not  tiraely    ^~^-.,—^ 
recorded. 

General  rule,  7»iroI  evidence  cannot  be  admitted  to  contra- jKtnd.si-fiS. 
diet,  explain,  or  alter  a  written  agreement,  but  may  be  received 
to  prove  fraud,  mistake,  or  surprise,  in  the  execution  of  it;   but 
hi  the  latter  case  the  evidence  must  be  strong  and  clear. 

The  parties  by  deed,  fix  a  water  course,  afterwards,  by  parol, 
they  agree  to  a  her  the  course  of  it,  and  execute  their  parfff  4  Serg.  b  B. 
ogTfemtnt :  this  may  he  proved  by  parol.  **!■ 

^  35  fon.  A  state  case.     A.Kumpnt  on  a  note.     Held,   l.sPlck.  60»— 
Parol  evidence  it  was  given  on  condition  that  the  principal  should  pfejinc"/    ' 
not  be  called  for  so  long  as  the  interest  should  be  punctually  suom. 
paid,  was  inadmissible :  3.  Such  note  is  vahd,  given  on  the 
promissoHs  voluntary  subacrlption  to  increase  the  parish  fund,  and 
giren  to  trustees. 

^  36.  The  grantee  lodged  his  deed  with  the  clerk  of  the  i  ^»aA.  loa— 
court,  to  be  recorded,  who  made  a  minute  in  his  docket  that  it 
was  acknowledged  and  received  to  be  recorded  by  him;  and  be- 
fore the  same  was  recorded  it  was  lost.     After  purchasers  for 
Taluable  consideration  had  information  it  was  so  lodged  and  lost, 
altowed  to  prove  the  contents  of  it,  and  good  as  against  them. 
Court  of  chancery  decided  otherwise.     So  if  lost,  a  copy  may  s  Rand.  039— 
be  read,  on  the  party's  oath  that  he  had  searched  the  clerk's**- 
office,  and  all  other  places  where  he  supposed  the  original  deed 
might  probably  be  found,  and  could  not  find  it:    see  also  ch. 
1Q4,  s.  5,  Reed  r.  Brockman,  and  other  cases,  ch.  144,  a.  14, 
3.  20,  ch.  82,  a.  3,  Sic. 

§  2  eon.  Where  the  subscribing  witness  to  a  bond  is  dead,  or^r(.  6. 
out  of  the  State,  the  next  best  evidence  to  prove  the  execution   Con. 
of  the  bond  is  the  proof  of  the  handwriting  of  the  obligor,  and,2H'Cord,l3B. 
also,  that  of  the  witness.     So  2   M'Cord,  531,  where  a  deed 
twentysix  years  old  was  held  enough  to  prove  the  handwriting 
of  llie  grantor,  and  one  of  the  subscribing  witnesses  under  the 
circuiDsiances.      (No  doubt  possession  was  according  to  the 
deed.) 


CHAPTER  LXXXVn. 

DEPOSITION,  Ik. 


^2.  Evidence  taken  A  Aene  ewe  on  a  commission,  may  be  Art.  2. 
read  on  affidavit  that  the  witness  ia  nnable  to  attend  by  reason    Con. 
of  iiK)M|ioaiioa.    Sims  t*.  Siras,  1  Const.  Rep.  131. 
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Ul.Cii.  87.      An  affidavit  for  a  oommisskM  is  sufficient,  if  it  show  tbe  wit> 
^t.  9.     °^^  '^  material,  as  advised,  &c.,  and  not  within  tbe  junsdictioa 
Q0„        of  the  court ;  so  the  affidavit  of  an  agent  or  attorney  is  niffinsnt. 
^^^„,,^,^    1  Cowen,  209.    p.  210. 

<§  4  con.  A  deposition  taken  in  perpetuam,  &c.,  caiuiDl  be 
used  in  the  trial  of  an  action  oommenced  before  it  is  taken. 
The  depo»tion  pending  tbe  aotion,  must  be  taken  in  tbe  com 
on  the  first  secUon  of  the  act. 

Nor  can  a  deposition  tn  perptiuam,  &ic.,  not  recorded  pursu- 
ant to  the  act,  of  one  deceased  since,  be  used  as  hearsay  evi- 
dence to  prove  the  facts  stated  in  it. 

7  Wheat.  4M-      Where  a  deposition  has  once  been  read  in  evidence  witbowt 
*10.  opposition,  it  cannot  be  afterwards  objected  to  as  being  nregu- 

larly  taken, 
s  Lin  MS  In  an  action  against  partaers,  notice  for  taking  depontion 

3S0.  '  given  to  one  of  themj  in  Kentucky,  the  other  reudioe  out  of  the 
Stale,  is  sufficient,  though  the  partnership  be  dissolvea  beibre  tbe 
trial ;  2.  A  deposition  de  bene  e*»e,  cannot  be  read  till  it  is 
^own  that  the  witness's  attendance  cannot  be  procured  at 
the  trial. 

8  Uu.  77.  Objections  to  interragalones,  as  being  leading  ones,  may  be 

made  when  tbe  depositioo  is  oi&red  to  be  read  in  court,  where 
107*°^'  ^^    tiken  before  commissiooers.     CommisHOnera  may  issue  to  take 
depositions,  without  applying  to  the  court  at  any  time  before  tbe 
cause  is  set  for  hearing. 
1  Pick.R.sa».      ^  2  J.  If  hoth  parties  take  their  depositions  off  tbe  files  of  tbe 
court  contrary  to  the  rules  of  it,  and  tbe  pit.  reads  his,  be  ad- 
mits the  deft,  to  read  bis. 
Abt.  4.  §  23.  In  perpetiiam  in  New  York.     Affidavit  on  which  it 

Con.  founded  an  order  for  the  examination  of  a  witness  de  bene  ewe, 

iCoweopBes-pursuant  to  the  act  (Sees.  36,  ch.  31,)  to  perpetuate  the  testi- 
srHodt«!°°    ^oifY  of  witnesses  in  certain  cases  :   order  (rt  notice  thereon, 
Sic.,  inc.,  tbe  forms. 


CHAPTER  LXXXVIU. 

HANDWRITING. 


Art.  1.  ^3  ""•■  1'  '*  sufficient  proof  of  the  deft's.  signature,  if  a  wit- 

(7„„.  ness  swear  he  has  seen  the  deft,  write,  and  believes  it  to  be  his 

handwriting.     Debt  on  a  bond ;  plea  non  ett  factum.   1  Noit  & 

M'Cord,  564-556. 
KI'Cin4,74.         If  the  subscribing  witnesses  to  a  will  be  dead,  their  signatures 

may  be  proved,  to  establish  the  will. 


A^id  2  Oreenl.  33-37,  Hanunond's  Case.     A  witDess 


testify  to  his  beliefirf  the  geauineocst  of  haAdwnting  fr<«a  hu 
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aeqnaintaBee  with  the  party's  bsodwriting,  wheAer  this  aequBint-  in.  Cb.  88. 
•see  were  gained  bytiBTi'ng  seen  ihe  person  write,  or  having  re-  jJrt.  1, 
ceived  letters  from  Mm,  or,  at  any  time,  hsTing  seen  wriring      Con. 
either  acknowledged  or  proved  to  be  hiB ;   and  there  is  no  dts-    \^rv^k/ 
tincrion  between  civil   and  crimrnal  cases  in  spptying  the  rule. 
The  question  wag,  if  the  prisoner  forged  a  check.    The  witness 
in  the  case,  saw  other  checks  the  prisoner  acknowledged  were 
his  handwriting,  but  they  were  gone.     The  witness  was  ad- 
~  niitted  to  testify  to  the  nnwMtudt  between  those  so  acknowledged, 
and  (be  one  alleged  to  be  forged  by  the  prisoner :  see  a.  3,  s. 
17,  cases;    similar  principle  Johnson  v.  Daveme,  19  idbaa. 
R.  134. 

Where  an  attorney  or  counsel,  after  the  suit  is  commenced,  ift  Jahw.  R. 
and  without  any  communication  with  his  client,  acquires  a  know-  '**■ 
lodge  of  his  handwriting,  he  is  a  witness  to  prove  it. 

Where  a  subscribing  witness  to  a  bond,  swears  ho  rigned  as  ^  ^''*°'  *■■ 
■  witness,  bat  that  he  did  not  see  the  obligor  sign  or  deKver  it, 
evidence  is  admissible  to  prove  his  handwriting.     If  the  hand- 
writing of  the  witness  cannot  be  proved,  then  proof  of  die  hand- 
writing of  the  obligor  may  be  admitted  ;  Halloway  r.  Lawrence; 
and  Jones  t>.  Blunt,  1  Hay w.  23» ;  2  do.  404 ;   1  Tenn.  R. 
437  ;  if  there  be  two  subscribing  witnesses  to  a  note ;  not  suf- 
ficient to  prove  the  handwniing  and  death  of  one,  the  other 
must  be  produced,  or  his  absence  accounted  for.    If  one  witness  Stump*, 
lo  a  deed  be  dead,  and  the  other  in  a  foreign  country,  to  prove  |J>'8'i^S 
the  handwriting  of  the  one  deceased  is  sufficient 

Comparison  of  hands  is  admissible  as  a  circumstance  in  aid  j  u'Coid. 
of  doubtful  proof;  but  ;>er  je,  and  without  other  proof,  it  is  in-siB. 
admissible.    2  M'Cord,  260. 

^  neon.    Ejectment.      Several  subscribing  witnesses  to  a  Art.  2. 
bond  or  power  of  attorney.     It  is  not  enough  to  prove  one  of   Con. 
them  is  aead  or  out  of  the  jurisdiction  of  the  court,  and  then  J»<:k»on  r. 
prove  his  handwriting  with  that  of  the  party,  but  the  absence  o^'^^^g^.^^' 
all  most  be  accounted  for,  as  that  they  are  dead  or  out  of  the 
jurisdiction  of  die  court,  or  on  diligent  inquiry  cannot  be  found. 
Sundry  oases  citedof  proof  of  handwriting.    The  court  inclined 
to  think  a  boundary  may  be  fixed  by  a  parol  submission,  and  a    - 
parol  award.     As  lo  handwriting  see  also  5  Binn.  340. 


CHAPTER  LXXXIX. 
HEARSAY  AND  REPUTATION. 


^  2  eon.  4  Rand.  611-659,  Gregory  v.  Batigh.  In  this  *  » 
case,  of  fbrtyeighl  pages,  there  is  much  law  and  learning  respect-  n  *  * 
ing  hearsay  and  reputation,  as  to  pedigree ;   the  nature  vaA 
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III.  Ch.  89.  }>rinctple9  tliereor:  maners  of  ^neral  history  must  be  ^ven  m 
Art.  2.  evidence,  as  well  as  other  facts  ;  and  the  jury  are  not  to  be  left 
Con.  to  (heir  own  information  as  to  such  ibines  ;  including  &  renew  of 
\^-/^^  all  the  laws  as  to  Indian  slavery  in  Virginia.  Inquisitions  of 
freedom  :  evidence  that  there  was  a  belief  in  the  neighbour- 
hood, some  fifty  or  si:iiy  years  before,  that  the  pit's,  female 
ancestor  was  entitled  to  her  freedom,  is  not  admissible;  by  two 
judges  against  one.  Baugh,  a  mao  of  color  sued  for  his  free- 
dom :  verdict  and  judgmeot  for  him  in  the  superior  court;  on 
~  pleadings  in  common  form,  two  bills  of  esception  &led,  and  an 
appeal-  Baugh  was  a  descendant  from  Sibyl,  who  about  the 
year  1770,  was  a  mother,  and  appeared  to  be  part  Indian  and 
pan  negro,  and  the  curious  question  was,  whether  her  father  or 
her  mother  was  Indian  :  if  motliei',  Sibyl  was  free,  if  father, 
she  was  a  slave,  and  so  the  pit.  The  instruction  of  the  superior 
court  was  llius :  that  it  was  lawful  for  the  jury  to  consider  facts 
eonnecied  with  the  hiitory  of  the  country,  a$  if  fornuilli/  yroved 
to  thtm,  and  if,  at  the  time  spoken  rf,  u  vuu  much  more  commtM 
for  female  Indians  to  be  captured  and  domesticated  among  tu 
than  males,  that  circtmutance  might  he  regarded  by  them  as  of 
some  weight,  and  in  the  case  before  them,  they  should  atten- 
tively consider  all  the  circumstances,  and  find  for  the  pit.,  if 
they  believed  Sibyl's  mother  was  an  Indian  woman  :  otherwise, 
they  should  find  for  the  deft.  To  this,  the  deft.,  Gregory,  ez-  . 
cepted ;  as  also,  to  said  belief,  &m.,  said  history,  &g.  Cited  2 
Hen.  &t  M.  193;  7  Cranch,  290:  Lord  Kenyon's  opinion  in 
Rex  «.  Eriswell,  3  D.  &;  E.  707;  1  East,  373  ;  3  East,  54; 
13  Ves.  140,  VowJest.  Young;  and  511,  Whitelocke  p.  Baker;  1 
Wheat.  6;  Salk.  281  ;  Virginia  statutes  1682,  1691;  so  of 
165S,  1657,  J661,  1670,  1676,  1679,  1682,  1691,  1705, 
1717,  1723,  1753,  1765,  1778,  178S  :  no  edition  of  the  laws 
was  published  in  Vii^inia  till  1733:  '  Hening's slauites  at  large:' 
an  abridgment  was  published  by  Beverly,  1722  :  there  was  no 
collection  of  them  until  1686,  and  diat  was  in  London  ;  so  that 
up  to  1684,  the  laws  were  promulgated  in  Virginia  by  manu- 
script copies,  read  to  the  people  at  courts,  and  a  copy  deposited 
4n  the  clerk's  office.  See  ch.  223,  a.  11,  s.  39,  the  true  con- 
struction of  the  imporUnt  statute  of  1691,  and  many  other  mat- 
ters as  to  slavery  in  said  secEion  39,  and  more  at  large  in  said 
article  12.  On  the  whole,  the  decision  in  this  case  is  doubtful, 
especially  on  the  point  of  hearsay  evidence. 

Hearsay  in  the  family,  and  among  relations,  tradition,  and 
anything  which  shows  a  general  reptiiaiion,  is  admissible  to  es- 
tablish a  pedigree.  5  Cowen,  237-243 ;  and  1  Hawks,  442. 

^  20  con.  Hearsay  evidence  is  not  admissible  to  prove  a  per- 
son was  warned  to  leave  a  town  pursuant  to  the  statute  4,  W. 
&  M.  ch.  13  ;   1  Pick.  R.  245-247. 
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SBtrn.  &;  Cres.  606,  Held,  dying  dtclarationt  are  adniissi-IH.Cu.  89. 

ble  only  where  death  k  ihe  subject  of  the  cfaa^e,   and  the  cJr-     jlrt.  3. 
cumUances  of  tbe  dtath  ihe  subject  of  the  declsraiiou.     There-       Con. 
fore,  where  the  deft  was  convicted  of  perjury,  a  rule  nut  for  a     ^i.^^,..,^ 
new  trial  was  obtained  ;  whilst  that  van  pending,  the  deft,  shot 
the  prosecutor,  and  on  showing  cause  against  Ihe  rule,  an  affi- 
davit WHS  tendered  of  ihe  dying  declaration  of  the  prosecutor, 
as  to  lUe  transaction  out  of  wiiich  ihc  prosecution,  for  perjuiy, 
arose.     Held,  it  could  not  be  rend.     Cited  4  B.  &.  A.  53; 
12  Si.  Tr.  949  ;  1  Strang.  499  j  1  East.  P.  C.  354  j  3  Burr. 
1244;   6  East.  195. 

It  is  a  rule  of  law,  that  whnt  a  witness  has  sworn  on  a  former 
trial  between  the  same  parties,  and  in  the  same  cause  of  actions 
may,  in  case  of  his  death,  be  given  in  evidence.  2  Serg.  fii 
R.  84  ;  4  Serg.  &.  R.  205.  So  If  the  witness  be  out  of  ihe  ~ 
Slate.  4  Serg.  &.  U.  319.  But  notes  uken  at  the  trial,  of 
such  testimony,  by  a  counsel,  and  sworn  lo  by  him,  staling  he 
believed  be  took  correctly,  but  that  he  has  no  other  recollection 
of  what  the  wiliiess  said  than  from  his  notes,  are  not  evidence  of 
titc  teslimooy  of  the  witness.  4  Serg.  k,  R.  303  ;  2  N.  H. 
Rep.  127—303. 

^  4  con.  The  principles  of  this  case  seem  to  have  been  ^j^t,  4, 
adopted  in  Maryland,  from  tbe  first  settlement  of  the  State.   1    q^^ 
Har.    k  M'H.  21,  A.  D.  1704-1735,  p.  84,  p.' 355,  Cham- 
berlaine  v.  Crawford  ;  534,  Long  v.  Pellets.     Another  good 
general  rule,  that  is,  in  the  construciion  of  deeds,  a  special  de- 
scription by  course  and  distance,  is  preferred  to  a  general  one 
by  the  name  of  the    land  :  p.  523  to  531,  A.  D.  1774,  Haw> 
kins  v.  Hanson,  one  name  was  Martin's  Triangle,  also  hearsay 
evidence,  p.  368;  1  Har.  k.  M'H.   179,  209—230;  other    • 
cases,  2  Har.  &,  M'H,  410 ;  3  do.  437  ;  4  do.  398, 508-536. 

To  prove  boundaries,  a  plot  returned  in  an  ancient  eject- 
ment, is  admissible  in  evidence,  on  the  same  principle  hearsay 
evidpnce  is.     4  Hai.  k  M'H.  12C— 135. 

If  a  tract  of  land  be  granted  to  A,  both  by  couriei  and  dis- 
tancet,  and  bound*,  and  A  sells  by  the  courses  and  distances 
only,  to  B,  and  not  by  bounds,  B  shall  have  tbe  whole  tract  by 
the  bounds,  and  qot  be  confined  to  the  courses  and  distances. 
4  Har.  4t  M'H.  508 — 512,  Norris'  lessee  c.  Potter.  Bounds 
and  marks  preferred  to  course  and  distance.  2  Nott.  St  M' 
Cord,  99—109  ;  see  4  Pick.  277—282.  Where  number  of 
acres  is  merely  the  officer's  mistake. 

^  8  con.  A  long  letter  from  Dr  Erving,  dated  Philadelphia 
JMay  29, 1785,  shows  how  uncertain  the  variation  of  the  needle 
is;  published,  1  Har.  h.  M'H.  569-570;  and  the  pit.  in 
ejectment  must  run  his  lines  as  the  needle  pointed  when  first 
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III.CH.89.l>i<<i  out  for  bim.     3  Har.  8c  M'H.  430;  tweral  pontj;  4 
w4r(.  4.      Hai-.  Si  M'H.  398 — 104. 

Con.  Trespass  on  (he  cose  for  obstructing  a  wny,  Sec.     Held,  if 

s^rs,,.^      land  be  conveyed  hs  bounded  one  way, one  side,  tins  is  tn  im- 

iTMua.  R.     plied  covenant  there  is  such  a  way,  whether  above  or  below 

l!ef&"'  ^'    '"*  ""*"  mark.     If  a  way  in  fact  not  extending  tlie  whole 

Soiitlibti.     line  of  lite  land  granted,  (he  parties  are  supposed  to  have  re- 

fened  to  such  way  as  a  boundary  us  far  as  it  extends. 
iRi^.  403—      ^  9.   A   dispute   arises  as  to  the  bounds  of  land  between  A 
Luddineton.'^    and  B,  B  yields  his  opinion  and   admits  A  is  right.      B  is  not 
bound,  if  afterwards  he  find  he  was   mistaken,   unless   his  ac- 
knowledgment was  founded  on  some  consideration.     There 
SfLme  p.  417.   was  no  consideration  and  no  contract.      Where  land  is  convey- 
ed, bounded  by  a  water  course  not  navigable,  such  conveyance 
carries   with  it  the  title  to  a  moiety  of  the   bed  of  the   water- 
course. '    The  words  in  the  deed  were,  '  bounded  by  the  river, 
and  such  is  the  construction,  though  the  grantor  own  both  sides 
of  the  river.      3  Rand.  33 — 40. 

2  Greenl.  322--334.  Where  part  of  the  description  is  false. 
See  ch.  112,  a.  5,  s.  5  ;  3  Greenl.  71-73.  The  line  of  a 
farm  more  certain  than  point  of  compass.  126— \31 ;  3 
Greenl.  393-398,  Keith  v.  Reynolds ;  a  similar  principle. 

§  10,  The  question  of  boundary  is  one  of  fact,  or  of  law 
and  fact  combined,  and  proper  only  for  the  decision  of  a  jary. 
Den  0.  Morrison,  2  Mitrpb.  651 ;  Den  v.  Greeler,  556. 

5  Pick.  170.     Land  is  attached  under  one  description  and 
levied  on  under  another;  parol  evidence  is  admissible,  on  a 
question  of  title,  to  show  both  descriptions  refer  to  the  saioe 
land. 
See  ^' M<  "■       A  plan,  referred  to  in  a  deed,  is  a  part  of  it,  and  to  be  con- 
o'reeni.  Sifl—  strned    as  if  all   inserted    in   it :  2.  When  a  deed   refers  to  a 
22fi. Kennebec  monument,    as    erecting,   but  in  fact  immediately   ajiertearda 
llSny'"''"    erected  by  the  parties,   intending  to  conform  to  the  deed,   this 
is  the  boundary,  though  not  entirely  coinciding  wJlh  the  deed, 
aliler  if  erected  for  any  other  purpose.      See  a,  3,  s.  4.      So 
whether  the  plan  is  on  record  or  not.     2  Greenl.  149 — 156, 
Kennebec  Proprietors  v.  Lowell.     They  and  Massachusetts 
are  bound  by  Ballard's  line,  run  in  1795,  and  all  claiming  un- 
der them.      Similar  principle,  2  Greenl.  213~2t7  ;   3  Greenl. 
110—119.     A  grant  of  land  extending  '  the  space  ofJUieen 
miles  on  each  side  «/  Kennebec  River,*  means  every  pomt  in 
the  exterior  line  sball  be  exactly  15  miles  from   the  nearest 
point  of  the  river. 

12  Wheal.  670.  What  a  sufficient  description  of  land  in  a 
trustee's  notice  to  sell. 

As  to  quantity  of  iand.  The  rule  in  equity,  that  where 
land  is  sold  for  a  certain  quantity,  a  court  of  equity  relieves  if 
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tbe  qunntity  be  defective,  only  applies  to  contracu  for  the  sale  HI.  Ch.  89, 
of  land  in  a  settled  coualry,  where  tiie  titles  are  complete,  the     ^^^  4. 
boaadaries  determined,  and  the  real  quantity  known,  or  cnpa-       Con. 
ble  of  being  ascertained  by  the  vendee.     12  Wheal.  574—581,     s^.os^'^h/ 
Dunlap  &t  a).  appellanlB  v.  Dunlap,  be. 

Action  of  ejectment.  Held,  if  in  the  description  of  parcels,  S  Cowm.TM- 
in  a  conveyance  of  land  by  bourdariea,  or  number  of  tbe  lot,  JJ^jI^"*""*' 
Of  other  certain  designation,  the  quantity  be  mentioned  in  ad- 
dition, without  any  express  corenam  that  the  land  contain* 
that  quantity,  the  whole  is  o(»»idered  as  mere  description,  and 
the  qunntity  being  the  least  certain  part,  must  yield  to  bound- 
aries or  the  number  of  the  lot,  or  other  more  certain  descrip- 
tion.    Repealed  rules  and  principles  before  stated. 

^'36  CMS.  An  award  may  fix,  concluBively,  a  boundary  line, 
aad  where  tbe  submission  is  at  common  law.  Daris  t>.  Ha- 
vard,  15  Serg.  b  R.  166. 

^  33.  Hearsay,  kc.  Additional  evidence,  by  common  re- 
putation, admitted  to  prove  two  parsons  to  be  brothers  of  the 
wbole  blood.  1  Her.  k  M'H.  381-397.  But  excluded  if 
it  appears  better  evidence  may  be  bad.  Id.  p.  366 — 370, 
Apiil  1770,  conversation  of  two  persons  deceased,  admitted 
in  evidence  to  prove  a  line  run  by  a  monumsnt,  though  if  run 
-  htf  eourte  and  Jiatanee,  would  have  afiected  them  when  they 
conversed,  &u;.  See  p.  531.  Hearsay  evidence  admitted  to 
prove  what  tbe  pit's,  ancestor,  then  seised,  said  60  years  before 
tbe  trial,  as  lo  the  bounds  of  the  hndSi  Howell «.  Tilden,  p. 
84,and  seep.  368 ;  same  principle,  4  Har.  fit  M'H.  1 56-1 59, 398. 

^  34.  The  original  depositions  of  persons  deceased,  taken 
under  a  land  commission,  defectively  executed.  reJid  in  ejifct- 
ment,a9tbedeolaratiiKi8  or  hearsay  of  persons  deceased.  The 
eommission  issued  on  an  act  passed  in  17B6,  '  for  the  marking 
sod  bounding  lands,'  to  five  commissioners  duly  sworn  frmn 
the  county  court,  and  executed  and  returned  to  it ;  both  par- 
ties were  before  tbe  commissioners.  4  Har.  b  M'H.  156 — 
169,  Weem'g  lessee  *.  Disney.  A  certiorari  docs  not  lie  to 
remove  proceedings  under  such  commission.  Vol.  3,  133. 
Tbey  must  show  how  they  give  notice.     Har.  &;  M'H.  156. 

^  3S.  Ancient  reputation  and  possession  as  to  boundaries  of 
streets  in  a  town,  are  entitled  to  more  respect,  in  deciding  on'^*"^**-^- 
tbe  bouiKlaries  of  lots,  than  any  experimental  survey  that  may 
aAerwards  be  made. 

^  36.  Troe  boundary  between  the  United  Stales  and  Flor- 
ida. 13  Wheat,  ^»— 539,  Harcourt  t>.  Gaillard;  and  639- 
545,  Henderson  pit.  in  error  «.  Poindexter's  lessee. 
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CHAPTER  XC. 

INTEREST  IN  WITNESSES, 

e  Nod.  &.  M'       ^2  con.  A  sold  a  liorse  to  B,  snd  B  sold  litm  to  C  ;  C 

Cord,  163-166.  gued  B  as  to  the  soundness  of  the  horse.  Held,  A  ia  a  com- 
petent witness,  though  tlie  law,  (eivil  law)  implies  a  mrranty 
of  soundness,  in  all  sales  where  s  sotind  price  is  given.  In 
this  respeci,  S.  Carolina  adopts  the  dvU  law. 

iH'Cord,285.  It  is  settled,  a  witness  is  compeienl,  except  1,  where  he 
has  a  direct  interest  in  the  event  of  tlie  cause  :  3.  Where  the 
judgment  can  be  i;iven  in  evidence  for  or  agaiost  bim  in  an- 
ollier  cause :  3.  Where  it  has  been  settled  from  motives  of 
policy  or  expediency,  that  he  ought  not  to  be  permitted  to 
give  evidence.  The  snme  interest  which  will  exclude  the 
husband,  will  exclude  the  wife,  but  it  is  too  general  to  say  the 
wife  can,  in  no  instance,  be  a  witness  where  he  is,  incompetent. 
A  conviction  of  perjury  or  felony,  will  render  him  incompetent, 
but  his  conviction  will  not  affect  her  competency.  A  prisoner 
was  indicted  for  murder,  with  his  son.  The  father  was  charg- 
ed with  having  given  the  mortal  wound,  and  the  son  with 
having  been  present,  aiding  and  assisting.  They  were  tried 
separately  ;  the  father  was  tried  first,  and  on  his  trial,  Held, 
tlie  son's  wife  was  a  competent  witness;  for  both  being 
charged  as  principals,  one  may  be  tried  and  convicted,  and 
the  other  acquitted.  Hence  her  testimony  for  or  against  the 
father,  could  not  affect  her  husband.  Other  cases  of  interest. 
2  Bay,  7,93,  177,448,463. 

3Ruiil,BT-92.  §  8  con.  A  witness  is  competent,  if  the  record  in  the  suit 
in  which  he  testifies,  cannot  he  given  in  evidence  for  or  against 
bim,  in  any  fulore  suit  to  wliich  he  may  be  a  party  :  3.  The 
interest  of  a  witness  may  be  released  by  the  party  requiring 
bis  testimony,  and  his  competency  restored. 

So  long  as  a  person  is  liable  for  any  coats  in  an  action,  he 
is  not  a  witness,  though  he  release  every  other  kind  of  inter- 
est ;  as  ai^umpsit  on  a  policy  of  insurance  on  goods,  the 
pits,  averred  it  was  eifected  in  their  names  as  agents,  and  that 
A,  B,  C,  and  D,  were  interested  in  the  i;oods,  to  the  full 
amount  insured  ;  and  that  the  policy  was  effected  on  their  ac- 
count, and  for  their  sole  use  and  benefit.  The  pits,  called  A 
as  a  witness;  being  objected  to,  they  gave  in  evidence  a  deed 
poll  he  executed  before  the  commencement  of  the  action, 
whereby  he  released  lo  the  pits,  nil  actions  he  might  have  by 
reason  of  the  policy,  or  for  any  monies  to  bo  recovered  by 
them  from  the  underwriters.  The  plls.  also  gave  in  evidence 
an  indenture  executed  by  A,  after  the  action  was  coaaicencsd, 
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whereby,  akw  reciting  the  pits,  had  effected  the  policy,  thatIII.Cu.90. 
A,  B,  C,  and  D,  were  the  persons  interested ;  iliat  actions    ^rt.  I . 
bad  been  commenced  in  ihe  nnmes  of  the  pits.,  and  that  they       Con. 
being  desirous  of  indemnity  against  the   costs,   the   court  of    ..^^."w 
Common  Pleas  had  ordered  A,  B,  C,  and  D,  to  indemnify,  and 
that  L  and  R  had   agreed  lo  do  it.     A,  B,  C,  and  D,  in  con- 
sideration thereor  and  of  10s.   assigned  to  L  and  R,  all  their 
interests  in  the  policy,  and  all  benefit  to  be  derived  therefrom) 
and  all  monies  to  be  recovered  in  the  said  actions,  to  and  for 
their  own  exclusive  use  and  benefit.     Held,  that  A  was  slill 
liable  in  all  events  to  the  attorney  employed  to  bring  the  action, 
and  so  incompetent.     It  seems  the  asajgnment  to  L  and  R, 
WIS  illegal  as  maintenance.     5  Bam.  &  Cres.  188-195,  Bell 
V.  Smkh  and  others,  in  error.    A  was  admitted  in  the  Common 
Pitas. 

§  16  con.  If  the  pit.  recover  the  thing  in  dispute,  the  debt 
the  pTopoxi  witness  owes  him  will  be  lessened,  and  if  the  pit. 
do  not  prevail,  the  witness  will  have  the  value  of  the  thing  in 
money,  he  is  admissible  as  a  witness  for  the  pit.  He  stands 
indifferent,  though  he  may  have  a  preference  to  one  of  the 
parties,  which  goes  to  bis  credit.  IT  Mass.  R.  197 — 307, 
Rice  «.  Anstin. 

The  principal  obligor  in  a  bond,  cannot  be  a  witness  for  his4Su)d.  38«— 
surety,  jointly  bound  with  him,  as  the  surety  would  have  re-**' 
course  against  the  principal  for  the  whole  recovered  against 
him,  incloding  all  subsequent  costs  expended  by  him.  Here, 
again,  the  witness  is  excluded  on  account  of  a  future  actioo, 
for  if  he,  by  being  a  witness,  could  make  his  surety  prevail, 
be  would  exempt  himself  from  the  surety's  future  action. 

7  Wheat.  425.  In  Evans  v.  Eaion — '  It  is  perfectly  clear, 
that  a  person  having  only  an  interest  in  the  question,  and  not 
in  the  event  of  the  suit,  is  a  competent  witness ;  and  in  general, 
the  liability  of  the  witness  to  a  like  action,  or  his  standing  in 
the  same  predicament  with  the  party  sued,  if  the  verdict  can- 
not be  given  in  evidence,  for  or  against  him,  is  an  interest  in 
the  qneslion,  and  does  not  exclude  him.' 

7  Wheat.  453—470,  Evans  v.  Hetticb.  A  person  is  a 
competent  witness  in  a  patent  cause,  though  sued  in  another 
aciioD  for  en  infringement  of  the  same  patent. 

An  important  and  correct  principie.  '  Though  a  verdict 
may  not  afiect  the  person  oOered  as  witness  in  another  action, 
yet  if  the  verdict  may  create  a  new  responsibility  the  law  will 
notice  and  enforce,  for  or  against  ibis  person,  or  increase  or 
decrease  an  existing  liability,  be  is  not  admissible.  5  Serg. 
&R.  371.  A  witness  is  competent  if  he  have  only  a  patiMe 
interest  in  the  event  of  the  suit.     3  Serg.  &  R.  132  &  130. 
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III.Ch.90.  He  is  competent  if  opt  inttreited,  though  be  thinks  be  ii,  ooii 
4rt.  1.     4  Serg.  &  R.  229. 

Con.  So  if  A   called   a*   b   witneM,   is   by   fais   tasliiaoDj,    to 

i^.f-s,'^,'  cause  a  right  of  a  Jvtun  actioo  agaiast  him  to  cease,  he  i« 
excluded,  as  Smith,  v.  Bradalreei,  &  Cowvo^  213 — 316.  A 
statute  in  New  York,  provides  when  two  men,  ^cc.  oini  Iuh) 
undivided,  and  spply  to  a  court  for  a  divigion,  th«  Qouit  ap- 
poiota  coinmi9*ioner»  to  divide,  and  subjects  them  to  adv«ocQ 
their  otvu  money  to  pay  flagmen.  In  this  pase  A  &  B  were 
commissionen,  and  a  certain  sum,  say  jtlO,  was  the  rigb  of 
the  flagmen ;  hence  It  belonged  to  A  ^  B,  to  advHice  $i  e&di, 
but  A  advanced  the  j^lO,  so  B  became  liable  in  a^^i^Kre  actkm 
to  cootribute  and  pay  to  A,  $5.  A  sued  the  owners  fat  bis 
services  and  the  ^IQ  ;  caUed  B  nt  wiioess,  to  support  the  ac- 
tion ;  the  court  rejected  B,  as  one  interested  in  the  ev«*t  of 
tKe  tvitf  as  the  court  expressed  ■!,  aod  as  ii  is  ofteo  expressed. 
But  how  intereoled  m  the  tvtnt  of  the  mit^ — «le«rly  not,  but 
in  getting  rid  of  A'a  right  of  future  action  against  By  the  pro- 
posed witness,  to  recover  the  said  $& ;  for  if  A  recovered  of 
the  owner  the  j|10,  B  could  not  be  liable  ti>r  part  of  it,  «id  if 
A  k>at  his  aotioQ  and  paid  costS)  B  could  not  be  held  to  pay 
any  part  of  them.  But  when  A  should  recover  the  ^10  ol 
the  owners,  @  would  cea^e  to  be  liable  to  pay  the  $i,  so  get 
rid  of  a  future  aotion  tbsre&ir.  This  case,  llli;e  others  of  the 
kind,  deserves  particular  ootice,  because  the  court  aad  couosttl 
invariably  spoke,  as  is  thousands  of  times  done,  of  B's  being 
interested  m  the,  event  iff  A'a  tuit  against  the  owsers,  including 
in  the  words  in  the  evfiU  of  the  tuit,  such  liability  to  a  Jvttire 
action.  Now  what  is  this  ceasing  tp  be  so  liable,  but  the  ce«- 
eequence  of  A's  action,  bis  recovery  of  the  ^10  of  the  owners, 
aod  sucli  ceaung  to  be  liable  on  acquiring  a  right  of  future 
action,  may  be  a  motive  in  the  mind  of  the  witness,  leu  or 
greater,  more  or  leu  remote,  as  such  consequence,  which,  after 
all,  leaves  to  the  comt's  discretion  so  much,  that  the  general 
rule  is  often  but  little  more  than  someUu^g  to  tajk  about. 
In  this  case,  A.  Burr,  cited  many  cases,  autt  the  couil  citwl 
Emerson  v.  Andrew,  Marquand  v.  Webb,  16  John.  92 ;  Gage 
V.  Stewart,  id.  293 ;  Butler  V.  Warren,  14  id.  57. 
JaekMnn.  ^  ]7.  Ejectment  by  the  heirs,  against  &  devisee  aod  code- 

C^^'la_  risee,  aqd  tenant  in  common  with  the  deft.,  not  in  actual  pos- 
a«».  .'  sessioD,  may  be  a  witness  for  the  delt,  especially  if  he  say  on 

Added  to  1.93  '''^  '""''^  ^iVfl,  he  does  not  know  he  is  interested.    See  the 
4  Bt.  fc  H'  'end  of  this  article- 

rii^m"'       ^  ^*  ^^'  '''^''  '''^  '^'^'  "  witness  is  called  to.  prove,  be,  by 

his  own  act,  becomes  interested,   without  the  interference  <)f 

p.  lie.  ^  ff^y  ^^^S  bim,  he  is  sliU  competent.     A  deift.  whose 
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propetty  hu  been  sdd  on  execution,  is  a  cdmpetrint  witness  to  lit.  C^.90. 
prore  (he  extent  of  his  title  to  the  property,  in  a  suit  betwe^i     Art.  1. 
t  purchaser  at  such  sale  and  a  person  claimiiig  the  Same       Con. 
property  by  a  title  adverse  to  that  of  the  irilness.  1  Litt.  2S1.    nj^v^-^ 
When  a  party  callfl  a  witness,  interested  in  the  cause,  and  in- 
sists on  his  being  sffom,  he  cannot  object,  to  any  part  of  his 
testimony  as  incompetent,  though  directly  in  support  of  the 
Witness's  owo  interest. 

^  1  CM.  But  in  Maryland  this  distinction  was  made,  to  Akt.  2. 
vit :  if  a  witness  is  sfrorn  on  the  voire  dirt,  and  thinks  he  is  -  Con. 
interested,  though  not  so,  be  Cannot  be  sworn  generally ;  but 
where  evidence  is  ofiered  to  the  court  to  proVe  be  is  interest- 
ed, and  it  appears  be  is  not,  though  he  thinks  he  is,  he  is  ^S^JS" 
sworn  generally  ;  for  in  the  last  case  the  couEt  is  to  decido  if  p^ter  s.  Bnli. 
interested  or  not. 

An  agent  to  sell  property  is  a  competent  witness  for  his  8  N.  H.  It«p. 
principal,  though  he  may  have   a  lien  on  the  property ;    so  ^' 
though  his  testimony  (nay  tend  to  discharge  himself.  p.  su. 

^  6.  If  A  buy  land  in  his  own  name,  he  may  be  admitted 
to  prove  he  purchased  as  agent  and  trustee  for  B,  to  whom 
he  (A)  afterwards  conveyed  the  lends.  Brown  v.  Downing,  4 
Serg.  &  R.  4dt. 

^  2.  11  Wheat.  280-303.     An  attorney  is  not  a  compe- Ast.  3. 
tent  witness  as  to  facts  communicated  by  his  client,  8cc.  but    Con. 
may  be  examined  as  to  the  mere  fact  of  the  existence  of  a 
relation  between  counsel,  be.  and  client. 

And  2  Barn.  &£  Cres.  745,  a  communicatlan  mad«  hy  a 
cheot  to  his  Mtomty,  not  for  the  purpose  of  asking  his  legal 
advice,  but  to  obtain  information  as  to  a  matter  of  fact,  is  not 
prtvilegn),  and  may  be  disclosed  by  the  attorney,  if  called  as 
a  witness  in  the  cause.  P.  800,  a  bill  in  equity  dismiaaed 
with  Costa  :  the  ph.  brought  an  action  for  the  same  cause  and 
got  a  Terdtet.  Held,  the  costs  in  equity  might  he  set  off 
Sgaiost  die  judgment,  tnU  wbjeet  to  the  attomey'i  lien. 

%  S  CM.  Trespass  for  breaking  the  pit's,  dose  and  digging  Abt.  4. 
the  clamt  there  growing.     Held,  an  inhabitant  of  the  toWn   Con. 
eooM  not  be  a  mtness  either  at  common  law  or  by  said  statute  I?''!^.'', 
of  February  13,  1793,  to  provd  a  custom  for  the  inhabitants  p^^^  |^.4go_ 
tt>  dig  clams  in  a  particular  spot.     By  that  act  an  inhabitant  is 
rendered  coinpetent  only  in  cases  in  which  the  town  in  its  eor- 
•porate  capacity  is  a  pftrty  or  interested  in  thu  suit,  and  here 
Ae  MwM  of  Qloncester  was  not  interested  in  tbe  event  of  the 
suit  u  a  town.     No  corporate  property  or  tight  was  in  ques- 
tion. 

%  10.  1  N.  H.  Rep.  S73-SY9,  Eostis  v.  Parker,  was  tbe 
case  of  tbe  wHI  <tf  Edttard  Sprague,  tninister  in  the  town  of    ' 
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in.  Cu.  90.  Dublio,  who,  December  18,  1817,  by  his  will,  gtje  a  \uf/t 

Art.  4.     sum  to  said  town  for  the  support  of  a  minister,  &».,  and  i 

Con.       large  real  estate  to  the  town  for  the  use  of  scbooli.     The 

\^p%,'^   subscribing  witnesses  were,  when  the;  signed,  and  remaioed, 

iohabiiaals  of  said  town,  and  yearly  taxed  ia  that  town  for  the 

support  of  schools.     Held,  tbey  were  credible  witnesses  with- 

Law(,  198. '    in   the   meaning   of  the   statute  of  February  3,  1769,  s.  1.' 

Held,  the  town  was  ipubltc  corporation,  and  that  it  had  been 

the  practice  of  the   State,  to  admit  such  witnesses  in  such 

cases,  in  which  corporation  property  no  member  had  a  direct 

private  interest  he  could  dispose  of,  &ic.  otherwise  in  primtU 

corporations.     Ch.   66,  a.  2,  s.  5;  11  John.  76;  12  John. 

385 }    ch.  80,  a.  1,  s.  74 ;  ch.  9,  a.  4,  s.  3.     So  1  N.  H. 

Rep.  S53. 

Art.  5.  Factor,  cases  further.     2  Greenl.   199;   4  Esp.  34;    3 

Cm.         id.  60. 

Akt,  6,  %  2.     JintaaptU  on  a  note  negotiable.     Held,  tha  deft. 

Con.  may  prove  usury  in  this  note  made  by  his  intestate,  and  a 

surety  in  it  is  a  competent  witness ;  but  the  defl.  administra- 

toc  is  not,  ihougli  die  estate  is  insolvent.     16  Mass.  R.  118, 

121,  Fox  St  al.  adm'rs.  «.  Whitney,  adm'r. 

A  minor  is  liable  to  costs  in  ejectment.     1  Har.  &i  Mc  H. 
459-162. 
3  Gneal.  SSO-     %  8.  But  a  legatee  is  a  witness  for  the  executor  if  the  ioter- 
2SS.  eat  of  such  legatee  is  not  increased  or  diminished  by  tha 

event  of  the  action. 
Art.  T.  ^6  con.  She  is  a  witness  her  husband  destroyed  his  fadi- 

Con.  Bc's  "ill-  3  Har.  &£  Mc  H.  2.     She  had  released  her  dower 

3  Hit.  fc  Uc  in  (he  Und  :  her  husband  was  not  a  party  in  the  action — was 
mnt'^wwp  heir  at  law  to  the  testator.  His  grandson  brought  ejectment 
tUbot  as  devisee  in  the  will. 

t  Pick.  B.  ss,  ^12  con.  On  the  trial  of  an  indictment  against  a  married 
^^°°iih"  woman  for  larceny,  evidence  her  husband  deposited  a  sum  of 
^^l,!^'  money  to  procure  the  ^seoce  of  a  witness  on  the  part  of  the 
government,  is  not  admissible,  unless  it  be  shown  she  was 
privy  to  ibe  transaction. 
Abt.  8.  ^  ^  ^'*'  Auumptit  on  a  promissory  note  by  the  bank  as 

Con.  endorsee  against  tbe  deft,  as  endorser.  The  court  stated,  the 
Udck  Bulk  e.  general  rule,  as  to  the  competency  of  witnesses,  is,  that  every 
Hiiil»rd,s^  person,  not  interested  la  the  event  of  the  suit,  nor  incapaciUt- 
ing     '  ed  by  his  reli^ous  tenets,  nor  by  die  conviction  of  an  infa- 

mous crime,  is  a  competent  witness.  AJl  other  circumstan- 
ces affect  his  credit  only  :  2.  The  maker  or  other  person, 
whose  name  appears  on  a  promissory  note,  Is,  within  the  rule, 
competent  lo  show  It  was  void  in  its  creation  for  usury,  or 
other  cause.     The  above  rule  as  to  witness  was  that  adopted 
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in  Stafibrd  «.  Rice,  5  Cowen,  33.    Id  adoptiag  this  ruIe'theIil.CB.90. 
court  followed  Jordune  and  Lasbbroc^e,  7  0.  Si;  E.  597-601,     Art.  S. 
A.  D.  1798,  and  rejected  Walton  v.  ^%\\j,  1  D.  St  £.  296,      Con. 
A.  D.  1786,  though  in  this.caae  of  the  Utica  Bank,  the  court     >.tf<^vi>' 
admitted  the  judges  in  New  York,  in  Winton  v.  Saidler,  3 
Johns.  Cas.  136,  A.  D.  1B03,  had  followed  Walton  v.  Shelly. 
So  did  Adihurst,  J.  in  Jordaine  t>.  Lashbrooke  ;  also  admitted 
the  rule  in  Walton  «.  Sbellf  had  '  been  adopted  in  roost  of 
the  United  Slates ; '  but  said  the  dccisioo  in  Winloa  7.  Said- 
ler  was  '  made  by  a  bare  majority  of  the  court.'     After  all, 
afier  forty  years  consideialion  of  ttua  subject,  so  important, 
what  is  the  law  ?     Xdord  Man86eld  was  a  man  of  a  great  and 
libera)  miod  ;  Ltord  Kenton's  mind  was  of  a  di^rent  cast. 
The  court,  in  the  case  of  the  Utica  bank,  did  not  notice  the 
rule  in  Walton  v.  Shelly  has  been  judiciously  narrowed  down 
and  coofiaed  to  negotiabk  uMntiRmU  actuaUy  negotiated  in 
the  tuiuU  eonree  of  btuinett.     Hence  saying  to  one,  who,  by  ' 

bis  name  thereon,  has  sanctioned  it  as  good  sod  current,  as 
coins,  you  shall  not  afterwards,  as  a  witness  contradict  your 
own  sanction  and  destroy  such  instrument  so  put  into  circula- 
tion, as  coins  are,  and  made  to  pass  in  business  into  the  bands 
of  men  who  know  nothing  of  its  M-igin.  See  this  whole  sub- 
ject at  large  in  the  10th  article  in  this  chapter  90,  In  Jor- 
daine V.  Luhbrooke,  Lord  Kenyon  did  not  put  a  proper  case, 
fei  bis  case-  supposed  a  partt/  to  the  fraud,  uiury,  Sfc.  to 
cover  it,  ot^eoted  to  the  witness ;  not  so  ia  the  spirit  of  the 
above  narrowed  rule.  The  object  of  that  is  to  protect  men 
strangers  to  the  fraud,  8£c.  into  whose  bands  the  instrument 
may  come  ionocenlly  in  the  usual  course  of  business,  ignorant 
of  the  fraud,  usury.  Sic.  Hence,  the  rule  is  not  applied  until 
after  the  negotiable  instrument  is  actnaUy  negotiated  and 
passed  like  money  to  persons  knowing  nothing  of  its  origin. 
The  rule,  well  understood,  does  not  allow  a  party  to  the  tuvry 
or  fraud,  or  one  who  hiovt  it  when  he  take*  the  iiutrumeni,  to 
cover  the  taint  by  objecting  to  the  witness.  The  cases  decide 
the  witnesses  Bdinis»ble  as  against  him.  See  said  art.  10,  and 
ospecially  s.  13. 

^  &.  But  if  A  sign  a  negotiable  note  as  agent  for  the  <nak-Jy^^^  jq 
ers,  he  is  not  a  competent  witness  to  prove  the  note  usurious    ^,^ 
in  an  action  against  tbem  by  the  endorsee.     In  this  case  Wain 
V.  Warlters  was  overruled. 

The  declaratioDs  of  the  payee  of  a  note  made  ie/ore  be  cnyisn  s. 
has  endorsed  it  may  be  given  in  evidence  in  an  action  by  the  ?^°Tv_. 
bolder  against  the  maker,  otherwise  made  ajier  he  has  endors-  ^^  °       ' 
ed  it.     So  bis  dechntions  after  the  note  is  drawn  but  beforeu-  tn. 
bis  eodonement  of  it,  saying  it  was  given  for  a  gaming  debt,  ^^^JS"".  u 
were  admitted  to  avoid  the  note  in  the  endorsee's  hands.       -  Cofd,  mi. 
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m.  Ca.  ftO.  Under  lite  deobioDB,  a  witneea,  wboae  HiOe  <ppe^  on 
jri.  10.  negotiable  paper  may  b«  received  to  prove  usury  in  tbe  in- 
Con,  ceptioo.  Note  was  made  to  Topliff,  or  bMrer,  T.  wfts  tbe 
\^-v^/   wimeu.     See  Tutbill  v.  Davi),  .SO  Johns.  885  ;  Winion  e. 

B  Cowen.ss-  Saidler,  3  Johns.  Cos.  t8&,  not  now  law ;   M«en,  see  art.  6, 

aS.SttObrdti.    g^  jg_ 

^  13  con.  As  to  negotiable  paper  tbe  rule  in  fart  is,  that  a 
person,  whose  name  is  on  it  as  endorser,  ttc.  Aall  not  be  ad- 
mitted  a  witness  to  say  it  was  tainted  with  fraed  or  illegality, 
when  itpatitdfrom  Au  handt  in  a  neg€ftuU>Ie  itau.     Henee 
WiitMi'lT     ^*  Mcood  endorser  is  a  competent  witness  to  prore  tb«  a 
Johna.  k  178,  ^ard  endorser  bad   said  that  be  recnved  and  discoanled  tbe 
p.  188.  note  at  usurious  interest.     Tbe  maker  end  payee  of  a  note 

agreed  it  be  void  and  retomed  if  tbe  maker  did  not  take  cer- 
tain goods  of  the  payae.     He  immediately  endorsed  it  to  the 
pit.  as  security  for  a  debt.     Held,  the  atdorto-  was  a  compe- 
>  tent  witness  in  an  actioD  against  the  maker  lo  prove  the  pit. 

had  notice  of  the  condition  on  toiuek  ike  nott  wot  given,  and 
tkat  tMe  wuJcer  did  not  take  the  goode  of  the  payee,  $o  tlui  the 
note. became  toid~-oat  of  the  common  rule;  but  tbe  endorser 
nn,  4  Serg.  fc  of  B  Dote  not  negotiated  vntil  qfltr  the  day  of  pavRient,  is  a 
R.  8M.  competent  witness  to  nrvalidste  it.     The  rule  Iwd  down  in 

Walton  V.  Shelly  is  confined  to  negotiable  inamiments  actntii- 
u.  hf  negotiated  in  the  viual  coane  of  batinete.     So  a  grantor 

in  a  deed  is  a  good  witness  to  invalidsfe  it.  4  S»g.  ta  R.  497 
and  3  Dall.  506.  Other  cases,  16  Johns.  R.  70,  301  ;  18 
do.  167  ;  30  do.  3S5.  It  seems  any  endorser  is  a  witness  to 
prove  a  note  void,  if  tbe  pit.,  when  he  taket  it,  know  it  it 
iainud,  iUegal,  or  t^  no  validity.  In  nob  flSSe  there  is  no 
reason  for  protectii^  him. 

2  Oreeni.  19»-     ^  S3,  Tbe  endorsee  sues  tbe  aceeptor  of  a  bill  of  ez- 
307,  Scou  B.    change,  the  drawer  is  not  a  witness  for  d»e  dtt,,  because  the 
Mc  Lell«D  fc,*.,.  ,,  ,  j'^-ci. 
■I.                 drawer  m  liable  to  damages,  interest,  and  costs,  if  the  i»t. 

calling  him  sliall  fail. 
Art.  11.  ^  4  con.    So   a  stockholder   in  a   bank   is   a  competent 

Con.  witness  afitr  he  has  conveyed  away  Im  shares,  (hottgh  to  his 

daughter  at  a  distance,  and  without  her  knowledge,  the  deed 
being  delivered  lo  the  cashier  for  her  use.  Smith  e.  Bank  of 
W.  b  Serg.  St  R.  316. 
ec«wen,2T-  ^  10  con.  One  whose  name  has  been  forged  isaicompe- 
^'^ii  ''  '^"'  witness  on  the  trial  of  the  indicCBoent  to  prove  tfw  forgery. 
Otheswise  in  England ;  there  the  ot^ciion  roee  from  con- 
founding, formerly,  iaterest  in  the'  queition  witb  interest  in  tbe 

CDUM. 

3  Hu-.  ac'He     ^  34  con.   A  trustee  wbo  Mid  a  whnf  'a  a  witness  to  prove 
u.  iw.na     Ij,  selling,  be  excepted  the  cannon  butried  in  N.     Wm  in  a  re- 
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pWviH  for  the  awnoK)  and  ttag  iriUwM  «u  not  a  p«^  to  the  LU.Ch.90. 
•tdioa.  Art.  11. 

A  mare  nakvd  tmale*  ia  a  compMeat  witoeBS  in  a  contro-.  Cm- 
irarajr  ie  wtneh  a  ersAtor  soekalo  Mt  ande  a  deed  oo  the  ■->-„-^' 
groMd of  ftsud.  iBMd. 310- 

^  I  coit.  But  ch.  137,  a.  3,  i.  34,  dwmctioDS  as  to  w>IIb^^_  j^. 
of  rea)  and  peraonal  oatatfl,  and  where  it  is  saM  a  minor  four-    n  ' 
teea  ^ears  of  age  roaj  maka  hit  will  of  pononal  property. 

To  constitiMe  a  wiU  it  is  not  neoeasary  th»  oimiio  tetttm^ 
•ppeor  OR  the  free  of  the  poper.  1  Mc  Coid,  430 ;  aruif  617, 
there  are  no  set  form  of  words  prescribed  for  a  will.  4  Rand, 
d86-M<t,  tbe  probate  of  a  will  caniiot  be  questioned  after 
Mven  Tears,  no  persoa  in  that  time  appetring  to  contest  it ; 
3.  Il  seems  if  two  of  the  three  attesting  whnesses  to  a  wiH  of 
lends  reside  out  of  the  State,  and  cannot  be  bad  by  leg^l  pro- 
cess, the  will  may  be  proved  by  the  third  witness.  He  pror- 
tng  the  attestation  of  the  other  two.  The  statute  mode  does 
tiot  take  away  any  mode  that  foe&re  existed. 

One  of  the  subscribing  witnesses  to  a  wil!  ii  sufficient  for  the  ■j^'^  "*  ^ 
^,  if  he  can  prove  att  Ae  solemnities  required  hy  the  statute.  joIiJ!b.'w(. 
But  if  tfie  one  caBed  can  only  prove  his  own  signature,  other 
whnesses,  if  living,  mnat  be  prociuced,  or  if  Ihey  are  dead,  their 
bandwrilmg  and  that  of  the  testator  must  be  proved;  aod  it  is 
diea  I  questioD  of  fact,  whetber,  under  all  the  circumstances, 
tHi  the  requisites  of  the  stHtute  have  been  complied  with :  3. 
One  of  dte  whoessea  to  the  wil)  was  called  and  proved  his  own 
ngnattire,  and  diat  of  another  subscribing  wimess  who  was  dead 
but  the  tritness  bad  lost  all  recoUecti<ui  of  the  facts  and  ciicum- 
stances  of  the  executiQii  of  the  will,  and  had  no  knowledge  of 
the  tesutor ;  heM,  not  sufficient  proof,  hut  that  the  third  sub- 
scribing witness,  who  was  Kving  withiu  the  jurisdiction  of  the 
court,  ought  to  be  produced,  u  pioving  a  will,  the  general 
principle  is  that  the  evidence  must  prove  that  all  the  requisites 
of  tbe  statute  Imve  been  complied  with ;  and  one  of  the  three 
witnesses  to  the  will  is  this  evidence  if  he  can  remember  and 
state  them  bB- 

^  2  con.  When  all  the  witnesses  to  a  wiS  ftre  legatees,  none  2  BtyUe. 
of  them  can  prove  it  unless  a  release  be  given  by  we  of  them 
of  an  of  lus  claim  under  it.  In  a  trial  of  a  land  cause  where  a  '  ""■■  *;*'" 
party  produces  a  will  on  which  he  relies,  it  is  enough  he  call  and 
examine  oue  of  tbe  subscribing  witnesses.  Proof  of  aD  the 
circumstances  by  oneof  thero  is  sufficient.  If  the  opposite  party 
would  invalidate  the  will  he  may  call  the  other  witnesses.  1 
Nott  it.  McCord,  326,  where  the  ordinary's  proving  a  wiD  is  not 
sufficient. 
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in.  Ch.  do.  ^3  eon.  It  ta  the  du^  particutarif  incumbent  oo  ibe  wit- 
Abt.  is.  nesses  to  a  will,  both  to  attest  the  fact  of  ngniDg,  also,  the  state 
On.  of  the  teatat«'s  miad  at  the  time  of  bis  ezecutiag  bis  will. 
^^.^^..^^  Two  of  ibe  witnesses  being  dead,  and  the  third  ont  o(  the  state, 
1  Biy  8S5.  enough  to  prove  their  haadwriting  by  any  cisfUble  witnesses. 
iHeCordT4.  The  Sanity  of  the  tesl&tor  is  always  to  be  presumed.  Thecon- 
1  Can.  R.  tz&.  trary  must  be  proved ;  but  if  once  insane,  then  his  sani^  must 

be  proved  by  the  party  allegiDK  his  sanity. 
I  MeCord  32E.      ^  ^^jf^  ^lay  m^e  a  will  with  her  husband's  coDsent,  and  to 
hit  pr^udice,   as  then  no  restraint  nor  ioflueoce  can  be  pre- 
sumed. 

^  4.    The  probate  of  a  will  is  conclusive  ;  as  to  lands  de- 
vised as  it  is  as  to  chattels ;  so  is  the  filing  and  recording  of  a  will 
made  in  aqotfaer  State  or  country. 
1  Piek  H.  ^  ^^'  '^'"*'  ^"*  °^  entry  on  the  demandant's  own  sei^n, 

114-117,         ^-     Held,  1.  A  will  not  proved  is  no  evidence   to  prove  Utle 
Sbumwiy  V.    to  land :  2.  Nor  can  one  claiming  under  it  prove  it  was  fraudu- 
HolbiDok.       lently  destroyed,  and  give  evidence  of  its  contents  :  3.  A  will 
may  be  proved  to  establish  title  to  real  estate,  though  the  te^a- 
lor  has  been  dead  more  than  twenty  years :  4.  If  an  heir  enter, 
shewing  by  his  acts  or  words  he  means  to  exclude  bis  co-beire, 
M  Hu(.  R.     he  is  an  abator ;  5.  But  without  them,  his  entry  accrues  to  the 

benefit  of  all  the  co-heirs. 
1  Ptek.  R.  in,  ^  30.  An  appeal,  kc.  In  an  attempt  to  set  aside  a  will  on 
At^i  *PP^  the  ground  of  insanity  and  undue  influence,  evidrace  was  ad- 
•i.  uiE^r"  mitted  of  the  declarauons  of  one  of  the  executors,  a  legatee 
and  a  party  to  the  record  as  to  facts  that  occurred  when  the 
will  was  made. 
1  Pick.  R.  SKI  ^  31.  A  rewcatioH  to  be  ated  mutt  be  proved.  Appeal  from 
-64S,8aT«h  ti  probate  decree  approving  a  will,  &ic.  Held,  1.  Aninstrument 
J^^^*"'  purporting  to  be  a  will,  with  a  clause  of  revocation,  cannot  be 
XSia.  ofiered  in  evidence  as  a  revocation  only  without  a  probate :  3. 

When  a  will,  after  general  notice  in  the  usual  manner  to  all  per- 
sons interested,  is  disallowed  at  the  instance  of  an  executor  and 
devisee  in  a  former  will,  the  heir  at  law  is  bound  by  the  decree : 
3.  An  heir  at  law  attempting  to  set  up  a  subsequent  instrument 
as  a  revocation  only,  must  do  bo  when  it  is  o^red  for  probate 
1  Buy,  wi  '    as  a  will,  or  be  will  be  barred  if  he  have  notice,  Membh, 
sFtd.  B.4T-     ^  32.     A  made  Ins  will,  and  afterwards  annexed  a  codicil; 
m,  Ciuk  V.     Ibis  was  fraudulently  lorn  off  and  destroyed ;  the  court  admitted 
Wricfat,  ex'r.  g  paper  to  be  proved,  to  be  a  copy  of  the  codicil,  and  estab- 
lished it.   The  facts  were  found  by  a  jury ;  cases  cited — Cowp. 
87,  Toller's  Law  of  Executors  and  Administrators,  74-462 ;  I 
Bay  464  ;  1  P.  W.  731 ;  7  Ves.  Jr.  372. 
8  Pick.  m.        i  33.  The  testator  wrote  and  signed  his  will,  but  not  attested, 
cry  B.    «y,  ^  ^^  ^^^^  ^^^  remainder  of  bis  property  of  whatever  name 
"*  or  nature,  iic.  On  the  hack  he  had  wriltea — P.  S.  '  I  appoint  my 
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hiher,  ho.  Very,   executor  of  the  within :  the  situation  ofni.  Ch.  ffa 
n^  property  is  bs  follows,  viz.'  Szc.  all  pertmud.     Decided  the   ^rt.  IS. 
will  did  not  purport  a  disposition  of  both  real  and  personal  pro-   '  Con. 
porty,  90  need  not  be  attested.  v^pn^-^ 

%  34.     The  execution  of  a  third  will  is  &  revocaikxi  of  the  i  Bay  mi  ;  a 
two  former  wills,  though  the  last  will  be  lost  or  mislaid,  in  which  N*3  K  He 
case  pawl  evidence  of  its  contents  is  adtnisfflhle.      Any  the'^'^'*™' 
least  burning,   tearing,  Sic.  anuno  revoeamdi,  ia  rerocatioD  in 
compliance  widi  the  statute  ;  and  if  the  teEtator  do  so,  and  it 
app^rs  he  meant  to  make  another  will  and  did  not,  the  former 
will  is  not  re-established.  P'  v^- 

%  35.  A  will  is  duly  proved  in  a  probate  court,  and  burnt  by  ,  j^j^^,  jg^_ 
the  enemy,  with  the  book  in  which  recorded,  its  contents  may  les,  Smith, 
be  proved  bypBrol  evidence,  and  at  common  law,  as  well  as  on  '"=-  ■-  Cirtw, 
the  statute.    The  feet  of  its  having  been  recorded  was  proved  by  *'^' 
a  regular  certificate.   The  parol  evidence  was  to  prove  m  eject- 
ment, it  contained   a   devisee  of  the   land   in  fee  in  ques^n. 
Brent  c.  Doe,  Gilm.  211,  was  the  case  of  a  will  suppressed 
and  not  recorded. 

^  36.  One  subscribing  witness  to  a  will  swore,  he  saw  the 
testator  sign,  &c.,  and  that  he  attested  the  will  in  his  presence, 
and  that  Uie  odier  witnesses  were,  also,  present,  and  subscribed 
their  names  in  his  presence,  and  in  the  presence  of  the  testator. 
.  Held,  sufficient  proof  the  testator  executed  the  mil  in  die  pre-  h«ii3bil*i' 
sence  of  all  the  witnesses.  HeConl,  an. 

^  37.     Where  the  witnesses  in  a  will  are  dead,  their  hand- 
writing may  be  proved  to  establish  the  wiU.    It  is  not  necessary  Smpnn  b. 
a  wiD  of  personal  property  he  attested  by  two  witnesses,  '""'cori'T*^  **' 
any,  indeed,  if  m  the  handwriting  of  the  testator,   and  that  can 
be  proved.     White  v.  Hohnes,  1  McCord  430 ;  revtJdng  wills, 
2  Note  b  McCord,  272-482. 

^  38.  Though  the  statute  requires  the  attestation  of  two  wit- 
nesses, yet  one  is  c<Niipetent  to  prove  the  acknowledgmeDt  and 
sanity  of  the  testator,  and  the  attestation  of  both  witnesses  m 
his  presence,  especially  where  the  other  mtness  is  out  of  the 
reach  of  process.    Though  the  statute  authorises  a  dedmui,j^^^J^ 
yet  this  does  not  exclude  other  evidence  to  prove  a  will.     So  !3o'. 
the  testator's  presence  when  the  witnesses  subscribe,  may  l's^''^?iJ'*^" 
proved  by  other  evidence.  lg7_' 

^  39-  A  will  was  executed  in  a  foreign  country,  and  a  copy 
of  It  sworn  to  be  a  true  copy,  by  one  of  the  attesting  witnesses ; 
who  also  swore  that  the  testator  was  of  sound,  disposing  mind, 
and  that  the  will  was  acknowledged  by  him  in  the  presence  of  Elmandoff  ■. 
die  other  subscribing  witnesses.     Th*?  will  was  held  to  be  «<*- fTJ?"?^' * 


&  40.     Petition  for  partidon  on  the  statute  1  R.  L.   S07 — Dmfcoflieri 

iem.  pleaded  non  tenent  iruimul,  and  annexed  the  will  of  Benj.  ^|i|^|^(^. 

VOL.  IX.  39  en,  48S-4M.  ' 
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III.  Gb.  90.  Bromi,  Wnior ;   a  widwia  proved  the  making  and  exebution  in 
^Tt.  13.     due  form,  and  its  beirg  put  into  his  poseeMion,  and  its  rcUim  to 
Cm.       the  testator,   and  others  {xofed  the  wiU  could  not  befoHmd; 
v^-v-iv     pits,  claimed  as  kU  heirt.  Sic. ;  d«fts.  as  tbeir  estate  uader  ba 
will.     Pomts  decided  t  first,  (tee  of  the  subecribini;  witBestes 
to  a  will  of  land  may  .prove  its  execution,  oq  a  trial  at  law,  and 
this  though  the  will  he  lost,  or  not  produced  ia  court :  S.  Wh»e 
'  &  witness  to  a  lost  will  proves  its  due  execution  by  tlvee  wit- 
nesses, but  has  forgotten  die  name  of  one  of  thetn  ;  but  having 
no  doubt  he  was  a  competent  iritoess,  this  adjudged  sufficient. 
Several  points  as  to  revocatioua  of  wills :  generally  the  coafes- 
sion  of  one  pit.  or  deft,  affects  onlj  hims^,  unless  tbey  are  his 
psrtneis  :  ao  of  admisaons  :  s  search  for  a  will,  fiu.  may  bt 
proved  hy  a  party  in  a  cause.     Verdict  below  for  the  defts; 
new  trial  granted,  because  it  was  not  proved  due  segrcli  bad 
beeoi  made  for  the  will, 
'I^r^s'i^"'     ^  ^''  Ejectment.     Held,  to  prove  the  execution  of  a  w31,  it 
cnT^i-niT'  >>  i>ot  enough  to  account  for  the  absence  of  the  three  wilnesae^ 
subscribing,  to  prove  the  handwriting  of  one  of  them  only,  but 
diere  must  be  proof  of  the  handwriting  of  aU  three ;  that «'  the 
testator  would  be  proper  to  be  left  to  the  jury :  3.  To  entitle  a 
will  thirty  years  old  or  more  to  be  read,  there  must  be,  under  it, 
posseraion  for  the  time,  at  least  of  a  part— other  proofs. 

6  Cowen,  377-383 ;  the  case  of  a  lost  will :  the  same  will  aa 
io  Dan  v.  Brown,  s.  40. 
1  Rma.  loe—     The  testator  leA  one  will  in  Vii|;inia,  first  made,  and  another 
^,B*^^l|i  bi  England.     On  this,  the  executor  took  administratioD,   in 
k  (].''*'         England.     Held,  this  did  not  ^iso  faeto,  repeal  letters  a(  ad- 
mimstretion,  granted  in  Virania  on  ute  first  will ;  but  the  Eng- 
lish execotCT  must  first  quaufy  by  giving  bond  and  security  aa 
the  law  directs.     The  will  made  in  En^and  was  recorded,  >■ 
1 786,  in  the  county  court  of  Hanover,  in  Virfinia,  on  the  pio- 
duotion  of  a  transoript  o(  the  will,  with  Hm  probate  thereof  dul^ 
certified  according  to  the  laws  of  Great  fintian.     What  is  en- 
detKe  as  to  a  will ;  1  Rand.  131-164. 


CHAPTER  XCI. 
laeUES,  PROPER  EVIDENCE  ON. 


Axt.2. 


IT.  3.  A  2  con.  JVoB  oMtumpnt  and  not  guilty,  substantial^  the  same. 

Con.  3  g,„.  fe  Cres.  563. 

On  Hon  ammptiit  the  deft,  may  prove  the  pit.  is  an  insolvent 

.e       L  D  debtor,  and  has  assigned  his  property  to  trustees  for  the  use  of 

68«».kB.  hiscwdi^R. 

JUT.  4.  ^  16  «on.  The  pit.  insured  JI3000  in  bis  policy  on  frei^t. 
Cms. 
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He  bros^t  m  acticm  of  dtbt,     8  Whsat  294-312,  Hughes  t>.  01.  Ch.  91. 
l^icm  Invnrance  Compmj.     Held,  he  could  recover  ifae  sum     ,^.  4. 
rmU)'  doe  to  him,  and  remit  the  remundn ;  and  %  hard  Rftym.       Con. 
SU.UokedSlBtMtr.Colt,  lPeier,Jr.,R.  146:  see  8  WhesUKi,    k^rv«^ 
appendix,  17-24. 

^  3  era.  So  ir  A  be  tenant  in  cobutkw  with  B,  end  A  and  Abt.  8. 
C  are  sued  in  trespass,  mi.'eI.jT.,  C  mm,  on  the  general  iuue,    Cm. 
give  A's  license  in  evidence,  but  not  JB's,  the  pit.      4  Pick. 
1ST,  1«8. 

$  13  eon.  A  license  to  enter  on  land  is  not  an  mterait:  3,  iCown,  sea 
It  is  a  mere  authority  personal  to  (he  grantee,  and  revwable  at  ^' 
tbe  win  of  the  gnotor:  3.  It  is  not  a  toajf,  which  i*  a  real  or 
diatut  interest  accwding  to  tu  duratiMi.  Trespass,  mart 
datuum,  Stc.;  plea,  a  license  to  carry  wood  over  the  i^t's.  land. 
Verdict  for  ifaa  pit.,  seren^re  cents.  Hdd,  the  Jrtekoid  or 
title  to  hod  did  not  come  in  qnestioa.  No  aoeia  for  the  pit.  Pit. 
sued  in  the  common  pleas. 

§  16.  Under  a  replication  of  de  it^aria  to  a  plea  of  son  tamik,  g  h.  h.  Rap. 
(he  ph.  m8y<^r  evidence  that  the  deft's.  assault  was  exceauve.  S8S. 


CHAPTER  LCII. 
OO^TEB,  EVIDENCE  OF. 


^  1  con.  After  nul  disseisin  pleaded  in  a  writ  of  entry,  by  tenant  Abt.  1. 
in  common,  proof  of  actual  ouster  is  unnecessary.     1  I^ck.  R,    Con. 
318—329. 

^11  COR.  If  the  lessor  acquiesce  in  the  tenant's  paying  ihe  20  Jphni .  R.  t. 
rent  to  a  third  person,  this  makes  an  attornment  valid.     After  J(»«««.C1*A> 
the  mortgage  is  forfeited,  the  tenant  of  the  mortgagor,  in  posses- JJ^'"*"*"  ^ 
UOD,  continuing  the  mortgagor's  lease,   may  attorn  and  take  a 
lease  from  the  mortgagee ;   and  if  the  mortgagor  sue  him  fot 
rent  under  his  lease,  he  may  set  up  the  attornment  as  a  legal 
defence :  outttr  where  presumed.    1  Harris  &  Mc.  H.  281- 
397,  54  to  531  ;  and  ch.  191,  a.  2,  s.  6,  a  good  case. 


CHAPTER  LCm. 

PAROL  ETIDENCE. 


%  9.  If  an  auoro^,  in  writiog,  agree  to  take  into  partnership,  Abt.  1. 
ia  tbe  business  of  an  attorney,  one  then  not  admitted,  and  no    Con. 
IBBHO  was  ei^ressly  fixed  vriien  tbe  paitDerabip  was  to  com- 
mence,  held,  it  conHBeooed  from  the  date  of  tbe  agreement :  3 
That  parol  evidence  was  properly  admitted  to  show  A  was  not 
an  attorney  when  the  agnemeot  was  made :  8.  That  parol  evi- 
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HI.  Ch.  93.  dence  could  not  be  received,  to  show  the  aKreement  wu  not  tO 

Art.  I.     take  e%ct  until  A  should  be  duly  admitted,  tor  that  would  make 

Can.       the  ssreement  difierent  from  what  it  purported  to  be,  riz. :  aa 

^.^•^^"1,^    agreement  for  a  present  partnership.     5  Bam.  &  Cres,   108- 

1 10,  Williams  r.  Jones. 

A  cannot,  by  parol  agreement,  have  a  right  to  dig  and  use  a 

s  Bud  k.       ^^'"  '"  "'y  '^""f  i  ^^  ™ch  agreement  must  be  in  writing.    Pa- 

CiM.  Ml.        tent  ambiguity,  2  N.  H.  Rep.  75,  326,  389. 

'^10.  Aiitanpni  for  goods  sold  and  delivered:    plea  never 

itromised.  The  pit.  called  A  as  a  witness  to  prove  the  deft, 
iable :  A  on  the  voir  dire  admitted  he  was  liable  with  the  defi. 
sBftra  b.  ■*  ^'^™'"*^  ^^  AtXt.,  A,  and  others  were  panners.  It  was  ad- 
Ctm.  u^«8S,  ■"■tted  he  was  interested,  but  might  be  called  by  the  ph.,  for  he 
Bncksti  V.  '  was  interested  against  the  pit's,  recovery,  for  if  the  pit.  recover- 
Wier.  e(}  against  the  defl.,  A  as  a  partner  must  contribute. 

Abt.  3.  ^  I  con.  In  cases  of  frvudt  and  mitnAet,  panU  evtdence  ii 

Con.  clearly  admissible  of  what  passed  before  or  at  the  execution  ol 

the  instrument  in  drawing  it.    Christ «.  Difirabacb,  1  Serg.  8c 

R.  466. 
Auumptit,  endorsee  against  the  epdorser,  on  a  note  endorsed 
HUl  g.  Ely,  6    "  ^'■'"'^  ■  ^^  deft.,  by  parol  evidence,  may  show  the  pit.  re- 
Strg.  fc  B.'     ceived  the  note  under  an  agreement  that  he  would  not  have 
W.  recourse  to  the  endorser. 

If  a  party  be  not  able  to  produce  a  paper,  in  order  to  admit 

parol  evidence  of  its  contents,  it  must  be  made  to  appear  he  has 

made  proper  exertions  to  obtain  it.    lu  an  action  for  a  libel,  parol 

evidence  was  not  admissible  of  the  contents  of  a  deposition,  sent 
Onrt  Pent-  ***  ^^^  governor  of  the  State,  containing  chaises  againn  a  public 
lu/2S«rK.'  officer,  though  the  court  bad  refused  a  dwxt  tecum,  and  the 
fc  R.  ss— «i.  governor  had  refused  to  deliver  the  deposition  to  the  pit. 
1  M'CcHTd,  407,      ^  2  con.  In  an  action  on  a  note,  to  which  non  attumptit  was 

pleaded,  the  deft,  may,  by  parol  evidence,  prove  the  note  was 

given  ibr  a  tract  of  land,  the  lines  and  boundaries  of  which  were 

mmdulently  misrepresented  by  the  vendor. 
1  Butd.  in—     A  parol  agreement  for  land,  folbwed  by  a  part  performance, 
^''*-  enforced  in  rcourt  of  equity. 

1  Hop.  Cb.  R.  Mortgage  in  form  for  $1000,  parol  evidence  not  allowed  lo 
M*3i'i-  pTove  it  was  for  the  reconveyance  of  a  lot  of  land.  No  fraud, 
mdra'x.'e.  Lin-  accident,  mistake,  or  surpnse  alleged.  It  cannot  be  allowed  de- 
dug  fc  ■!.       fetutvely,   nor  to  prove  an  independetU  collateral  agreement 

Numerous  cases  cited. 
3  N.  H.  Bap.       Parol  evidence  ts  admissible  to  explain  and  qualify  a  warranty 
*'*'■  as  to  a  bill  of  parcels :  but  generally,  a  written  instrument  can- 

not  be  explained  by  par<d  evidence,  unless  it  refers  to  sometfaiiig 
«07.^       _  dehon,  so  ambiguous  as  to  require  explanation. 
-  Cooke,  411.  '      If  A  have  a  deed  of  land  from  B,  and  omit  to  register  it  in 

time,  and  then  B  gives  another  deed  to  C,  of  the  same  land, 
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and  this  is  duty  regtaterad,  aix)  afterwords  an  act  is  passed,  ro-QI.  Gb.  93. 
vifii%  A's  i^t  to  register  the  deed  to  him,  under  which  act  it   jirt,  3. 
is  actnallj  renstered,  A's  deed  holds  the  laud.    If  registered  aa       Con. 
an  acknowledgment  made  after  the  time  it  purports  to  bear  date,    ^^.^^^-^^ 
fOTttl  vndence  is  admissible,  to  prore,  in  fact,  where  it  was 
executed  and  delivered. 

Parol  emdmce  admitted  to  explain  writii^    1  Const.  Rep. 
6B-73;  SM'Coid,  520. 

^  6  CM.  Where  an  agreement  ctmcemiDg  the  sale  ofrealestateBOrMoi.  sm- 
is  ooQtamed  in  two  papers  separate,  neither  of  which  contains  in  Jlrf^hT'l^ 
itself  any  reference  to  the  other,  parol  evidence  is  not  admissi-toi. 
Ue  to  prove  their  connexion ;   2.  The  doctrine  of  part  per- 
fonnance,  is  not  admitted  except  in  courts  of  equity.    The  action 
was  amimpnt  for  the  price  of  two  pews  in  a  new  meetinghouse, 
btuh  by  toe  pits.     Second  count  on  a  special  agreement ;   third 
count  the  same,  with  interest.     Plea,  mm  anumfuit.     Deft, 
peid  for  the  gallery  pew.     Held,  also,  pews  are  real  estate.         <]  Bm*.  ua. 

Oath  as  to  slaves  presumed,  after  twenty  years'  poasesma  il  Wheat,  on 
of  them.  — *•*- 

Ammpnt  on  a  urtKen  agreement,  dated  June  30,  1830,  by  Fraat  k.  BnU) 
which,  ibe  deii.,  lor  value  received,  proouaed  to  pay  the  ptts.,  ■!;  ^"'"'^ 
no  demand,  four  hundred  and  fortyeight  galioos  of  whiwey-^gg,"'' 
Deft,  proved  in  defence,  by  jniro/,  before  the  written  agreement 
was  executed,  be  bad  beciKne  surety  ivith  the  pits.,  for  a  debt 
tb^  owed  in  New  York,  which  he,  the  deft.,  paid,  after  (he 
sss^nent  of  tlie  ^eement.     When  it  was  given,  he  objected 
<m  account  of  his  b^ng  bolden  to  pay  their  debts  in  New  York. 
But  both  pits,  replied,  that  ibey  would  not  dispose  of  the  agree- 
ment or  call  for  the  whiskey  tiU  those  debts  were  settled  by  the 
pits.     He  then  signed  the  agreement,  and  after,  they  repeated 
the  declaratioo.     Held,  this  parol  agreement  vras  void  though 
for  valuable  connderation,  as  it  went  to  vary  the  written  one. 

Important  question  of  insanity  when  the  testator  made  his  >  ^"f-  Cb.  R. 
will,  wis  tried  by  a  jury.     Ttioaa  who  expected  the  will  or  *"""*"■ 
papers  to  be  presented  to  the  surrogate  for  probate,  eotered  a 
caveat  against  proving  it.     He  proved  it  in  Ajiril,  1834.     Ap- 
peal to  the  court  of  chancery.     The  main  question  allied, 
was,  if  this  court  could,  by  law,  direct  an  issue.     The  chancel- 
for's  opioitNi,  the  court  could  direct  it.     '  The  jurisdictitm  A>r-  pp-  lOa— lit. 
tatxiy  possessed  by  the  court  of  probate,  is  transforred  to  tb« 
court  of  diancery,'  and  '  may  be  exercised  here,  in  the  course 
of  [Hocedtire  usual  in  the  court  in  other  cases,  unless  a  special 
mode  is  expressly  prescribed   by  law;   but  no  such  special 
method  is  fvesoribed.' 

^  12  oen.  AdnuaiBtratora  conveyed  lauds  to  the  jriL,  with  16  Mm.  r. 
covenants  of  warranty,  except  all  mortgages  made  by  the  intea-"*— 1*8. 
tate,  and  recorded  ;  were  three  such,  and  one  absolute  convey- 
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HI.  Ob.  9S.  uice  of  b  part :  til  recorded.     As  to  dts  aliKdiitc  dead,  on  die 
Art.  3.        face  of  it  there  vaa  a  bond  of  defeaBaoce  Bot  record^,  (vn 
Cim.        before  1802.)     Panl  evideoce  admitted,  the  [rit.  knew  of  nid 
■s^-,^-^^    bmid  before  be  puTCbased  of  tbe  adminiatraton. 

One  may  prove  tbe  receipt  oblaioed  by  misrepretentatioa.   4 

Har.ScMc.H.  210-221. 

a  Greenl.  S99--     3S  coti.  Where  tbe  parties  have  reduced  tfaia  contract  to  mit- 

4as,chu9frlckj|]g|  the  wntteii  instrumeal  alone  is  to  be  resorted  lo  fw  the 

**    "  measure  of  their  liability ;  and  if  the  wrttii^  amounts  to  a  decla- 

tion  of  trost,  iu  extent  is  to  be  gnfaered  from  die  writinR  oafy, 

aninfiuenced  bf  parol  testimoay,  and  eqiecially  if  the  wntiog  be 

under  seal. 

Iff/"*™'  ^'        ^  47.  ^  to  Imet,  8tc.    Parol  evidence  i>  not  admiarible  to 

show  an  execution  on  which  a  levy  and  side  of  goods  taad  ben 

made,  bad  beeo  wiAdrawn,  utd  (fae  levy  abandoned  i^  ibe  (dt 

kt  opposition  to  tbe  ffaeriff*i  deed.    So  parol  emdeoee  la  not 

admissible  to  sfaow  tbe  land  was  sold  under  a  difiermt  judgment 

st^terfh.  20  ""^  n«cution  from  those  recited  in  the  deed ;  but  it  is  sdmini- 

JiduB.  8^.   ble  to  show  fraud  in  the  sale. 

Bt  •-  A<uni,  ^  48.  A  depu^  aberifi*  bad  tbe  deft,  in  coslot^  on  a  ce.  m., 
su '^"''  ^  ^  *^°  ^'^'  ^'^  ^  officer  a  writiDg,  statmg  be  wiAed  bun  to 
abonr  the  deft,  as  much  indulgence  as  be  coaM,  mdi  evfety  to 
himself,  and  without  hazard^,  in  my  way,  tbe  debt.  Held, 
the  wrltiag  being  abignous,  Pf^id  evideoce  of  the  oonversalian 
between  tbe  ph.  and  the  officer  at  tbe  Itme,  and  of  ndaten] 
extraneous  circumstances,  to  ascertain  tbe  nature  and  eHent  of 
lbs  indulgence  intended  might  be  sbown  to  the  deft.,  was  ad- 
missible. 

^  49.  Lott  paperi.    As  to  papers  lost,  there  is  a  distinction. 

If  tfaey  have  ceued  to  be  of  any  value  or  any  endoice  of  liik^ 

Ront'u  Johns.  ^^  shghtest  proof  of  loss  from  lapse  of  lime  is  snfficisnt  to  let 

R-  M ;  16  do.  ia  parol  evidence  of  the  cratmts :  3.  If  mwtimmU  of  title,  tbe 

"'-  rale  of  evidence  is  more  strict. 

^  SO.  As  to  lost  papers  there  is  a  distinction,  in  regard  to  dw 
tribunals  to  decide.  The  evidence  of  lost  papers,  to  let  m  sudi 
parol  evidence,  is  addressed  solely  to  tbe^'w^fe  trying  tbe  caose, 
who  alone  decides  if  sufficient  to  aoAorice  aeeonaanf  evidence, 
end  in  this  case  be  may  admit  tbe  evidence  of  an  httereeled 
witness,  or  even,  it  teenu,  that  of  a  partt^  in  die  cause,  (o  prove 
the  loss  of  the  deed,  or  other  collateral  &ot:  Chamberlain  9. 
Oorham,  20  Jc^m.  R.  144 ;  16  do.  193,  as  to  a  wiU  lost;  1« 
Jo4uu.  R.  193  i  a  note,  8  do.  149.  Hw  deft,  may  prove  a  biU 
of  sale  of  a  sbip^  abtol^e  on  the  &ce  of  it,  is  a  mmtgage,  when 
sued  for  wages,  8i;c. ;  18  Johns.  R.  169 ;  where  the  other  party 
ponasaes  die  iostmmenl,  strict  evidence  of  tbe  contents  is  not 
xequiied ;  do.  380 
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(dtj  Poirot  eridence  of  an  flgreemeot  that  the  dividing  )inem,Ca.9g, 
oS  two  tracts  of  land  should  be  changed,  is  not  admissible :  I     Jlrt.  3. 
LitL  66 ;  DOT  to  show  srbitratprs  mistook  the  lavr.   p.  333.  Con. 


CHAPTER  CXIV. 
PKESUHPTIVE  EVIDENCE. 


^  1  esK.  iE^ecuOBal  for  several  tracts  of  land  ut  Marylaad  Aur.  1. 
one  called  enlargement.     The  pit.  produced  a  certificata  of    Con., 
warrej  made  far  Jobs  Israel,  Jaouaxy  10,  1720^  one  huadrad 
acres,  umI   a  grant  to  him  July  10,   1734,  and  bis  devise 
dierM^  dftted  Janaary  13, 1723,  duly  ptoVed  March  11, 1723, 
t*  Us  l««  BODo,  and  soveral  neane  canvejances  from  them  to 
the  pk's.  lessor.     John  Israel  died  before  said  pmA  oi  patent 
iamd,  90  it  was  void.     Held,  the  jury,  if  they  found  poaaee- 
sioa  had  been  under  the  title,  miglu  and  ought,  from  the  fX^''^j^^^^'' 
length  of  time,  to  presume  a  patent  to  the  sons.     Action  wea  Cural «.  l^ 
in  17ft9.  wood. 

If  A  claim  slot  of  tfiU  land  and  pay  taxes,  ine.  fw  seventy  i  Oncnl.  17- 
yeara,  the  jury  may  presume  a  deed,  though  he  never  actually  "'/EJiu 
ooeiniy,  sod  where  no  adverse  claim  for  thoae  yeaii. 

Aner  liranty  yBan  from  the  paniiioe  of  land  between  pro-  2  N.  H.  Rep. 
prieton,  it  will  be  presumed  the  adrcctisemenls,  Sie.  were  le-  "*'- 
gal,  if  possession  has  in  general  conformed  to  the  dolnga  of 
the  meetings.   1  Phil,  on  Evid.  119;  10  Mass.  R.  105,  Col- 
man  V.  Anderson  ;  3  Mafs.  R.  399  ;  7  do.  483  ;  11  do.  227  ; 
7  Wheat.  59 ;  2  Nott  fa  Mc  Cord,  114. 

If   a  person  has   been   absent  many,  say  fifteen,  years,ABT.  3. 
aed  not  heard  of,  and  no  circumstance  appears  to  account  for    Coo. 
his  absence,  the  jury  ought  to  presume  his  death.  3  Serg.  8e 
R.  490,MiUer  fa  al.  v.  Beates. 

^  7.  A  grant  is  presumed  after  a  parish,  in  a  well  settled  3  Swg.  fc  R. 
country,  has  occupied  a  piece  of  ground  lunety  years  for  a**' 
meeting  house  and  a  biu-ying  yard. 

What  circumstances  justify  the  presumption  of  a  deed,  is4Btnn.  4is. 
matter  of  law;  and  it  is  the  duty  of  the  wiurl  to  give  an 
opinion,  whether  the  facts  proved  will  justify  the  presumption- 

^  8.  An  executor  of  a  mortgagee,  under  a  power  from  a     . 
mortgagor,  sells  the  land  to  A^  a  deed  executed  to  him  at  $uch 
sale,  nineteen  years  after  the  sale,  was  deemed,  good  by  rela- 
tion, there  being  no  intervening  right,  and  the  court,  after  so. 
many  years,  presumed  that  a  deed  was  given  at  the  time  ofDooUtdo*. 
the  u3»,  when  it  was  proper  to  he  given,  imd  that  it  was  'ofltij^h^*^  r 
■nd  ihff  the  deed  afterwards  give^  was  for  greater  caution.     «.— »do.'i99. 
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Id.  Ch.  94.      ^  9.  Rent  due'by  indenture  is  not  i^itbin  the  act  or  limiu- 

Art.  3.     tions ;  but  after  twenty  yeart  from  the  last  payment,  pajmeot 

Cm.       <^(  tbe  rent  is  presumed.     This  presumptlan  may  be  rebutted 

%^rv.^^    by  circumstances.     Debt  presumed   to  be  paid  from  the  cir- 

BaUey  «.         cuoostance  the  creditor  omitted  to  offer  it  in  set-off  when  he 

J^T'ft'lio  ™'6'*'  '"■'^  ^°°^  ''  ■'^  "*"  P"'**'     Henry  v.  Brown,  19  Johns. 

^  10.  The  presumption  arising  from  lapse  of  time  is  mere- 
ly a  presumption  of  fact  which  may  be  repelled  by  other  bets. 
1  Littell,  &d. 

AbtahuuB.         ^  11.  In  the  case  of  slaves  brought  into  Vii^ia  from  any 

u!^iu'  °  °^  '''^  United  States,  before  the  act  of  1793,  the  fact  of  the 
master  having  taken  the  oath  required  by  law,  within  ten  d^s 
aller  removal,  will  be  presumed,  after  the  lapse  of  twenty 
years'  possession,  without  claim  of  freedom  on  the  slave's 
pan,  but  the  fretvmpiwn  may  be  avoided  by  circunutances, 
and  infancy  is  a  circumstance  of  this  e&ct,  though  not  con- 

Akt.  4.       elusive, 
Con.  %  4  con.  But  the  preitw^rton  is  fcH-  the  jury  alone,  and 

not  ibr  the  court  to  make.     See  sundry  cases,  ch.  70,  a.  10, 

Hirtwell  V.      g,  3, 

John*.  R.  34S.  %  '0-  H^d,  where  a  person  is  bound  to  do  a  certain  act 
the  omis»on  to  do  which  is  a  calpable  neglect  of  duty,  the 
performance  of  it  is  presumed  if  the  contrary  be  not  proved. 


CHAPTER  XCV. 


f,'    '  ^10.  How  a  fact  omitted  to  be  recorded  may  be  proved. 

5  Bun  V       Motion  for  a  mandamm  to  a  court  of  sessions,  directing  to 

~  Cr«a.  Ml,  Uw  make  a  record  of  a  material  fact ;  that  is,  that  tbe  order  of 

JJ^Tl**.  removal  of  a  pauper  from ,   'wo*   qwuhtd  for  loatU 

Wheelock'  "f  V'*"'/  "f  '*"  chargtabiiili/  ^  the  person  removed,'  being 
the  only  ground  of  removal.  Held,  '  the  respondents  are  not 
at  all  events  concluded  by  the  judgment  of  the  sessions,  but 
may,  on  the  trial  of  anoUier,  appeal  against  another  order  of 
removal  of  the  same  parly,  explain  by  evidence  to  the  sessions, 
*  the  particular  ground  on  which  the  former  order  of  removal 
5PUk.i»Q.    was  quashed. 

m,  Huht-'  ^  II-  A  fact  not  recorded,  how  not  presumable.  On  error 
wajs-CItrka.  brought,  held,  a  probate  decree  that  a  person  is  n<m  eompct 
mentis  or  appointing  a  guardian  over  him  for  that  cause,  with- 
out notice,  is  absolutely  void  ;  and  where  the  probate  records 
are  apparently  entire,  and  no  loss  of  papers  in  the  probate 
office  is  suggested,  it  cannot  be  presumed  even  after  thirty 
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jBtn,  ibat  any  decreo  vraa  passed,  adjudging  a  person  to  bs  m.  Ch.  95. 
Hon  eoapoi,  or   any  notice   given  which   does   not   appear.     Art.  3. 
Decided  April,  1838.    See  Chase  v.  Hathaway,  14  Mass.  R.       Con. 


CHAPTER  XCVI. 

VERDICTS  AND  JUDGMENTS. 


§   1  con.  Case  for  stopping  a  way  appurtenant  to  the  pit's.  Art.  1. 
land.,    Held,  a  verdict  and  judgment,  on  the   general  issue    Con. 
pleaded,  do  not  conclude  ihe  parties  as  to  the  title.     In  casesS  Pick.  30-S3, 
of  torts,  generally,  only  the  point  directly  put  in  issue  is  settled  p^^^  ^'j 
conclu^vely.     Otherwise,  if  the  title  be  put  in  issue  by  a  plea 
of  soil  and  freehold  ;    and  2  Johns.  R.  24  ;    4  Day,  431  ; 
6  East.  353,  Outram  v.  Morewood. 

A  judgment  deciding  in  favor  of  freedom  of  one  b^ld  in<R«Dd.BO0- 
slavery,  has  no  effect  against  any  party  hut  the  deft,  and  those  ***■ 
claiming  under  bim  posterior  to  the  judgment. 

1  Greenl.  202-207.  After  verdict  every  promise  in  the 
declaration  is  to  be  taken  as  an  exprett  promise  ;  and  7  D.  8z 
E.  53S. 

AMtvmpnt.     Held,  a  verdict,  and  judgment  thereon,  are  not  8  Graeni.  les 
admissible  evidence  of  a  copartnership,  even  where  that  fact-^'*>  ^'ij*t" 
was  expressly  put  in  issue  by  the  pleadings,  unless  the  action"' 
in  which  such  evidence  is  o(^red,  is  between  both  the  parties 
to  the  former  action. 

^  23.  Judgment  ngmtiit  thr  principal  in  a  bond  it  not 
eoftdiuive  evidenw  againat  his  nireticM :  2.  If  the  principal 
and  sureties  be  jointly  sued,  and  the  judgment  is  erroneous  as 
to  ibe  auretms,  it  must  be  reversed  as  to  all,  though  the  judg- 
ment would  have  been  good  againfl  the  principal,  if  he  had 
been  sued  alone.  Was  debt  on  sheriff's  bond  to  the  State  of 
Virginia,  conditioned  to  collect  and  pay  to  the  State  treasurer 
all  le^es,  taxes,  lines,  forfeitures,  and  amercements  in  his 
county,  including  poor  taxes.  The  special  verdict  found  the 
sheriff  had  no  notice  he  was  appointed  collector  of  the  poor 
rates,  unless  a  certain  judgment  proved  notice  and  concluded 
him.  Held,  if  it  did,  it  did  not  conclude  the  sureties.  Seems 
contra  Gilmer's  R.  335 ;  3  Atk.  248,  Greensides,  tec.  v.  * 
Benson,  he.  Same  case  in  Ridgeway's  R.  differently  slated, 
eaae,  401.  Sureties  and  joint  contractors  do  not  claim  under 
their  principal,  or  each  other,  (so  not  privies.)  Vm.  Abr. 
464;  3  Munf.  191  ;  4  Munf.  215,  are  cases  cited  in  this 
CIS*  of  Manford,  Stc.  e.  Overseers  of  the  poor,  Kcc.  3  Rand. 

*ot.  IX.  40 
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IL1.Ch.96.  313-333.     Appealed.    Manford,  d^c.  were  llie  ori^nal  defu. 
jlrt.  1.     in  snid  bond  to  tbe  State  including,  by  consiniciion,  the  poor 

Con.       rates,  &c. 
v.^-v'^^        In  a  joint  action  on  contract  the  pit.  must  liare  judgmeat 
Dgainst  all  the  defts.  before  the  court,  or  no  judgment.  3  Raod. 
446, 448. 

^  S4.  A  court  cannot  mend  a  special  verdict  by  expunging 
what  may  be  thought  Eurplnsage,  or  supplying  a  notorious  fact 
in  order  to  support  a  judgment  of  guilty.  Slate  v.  Duncan, 
3  Mc  Cord,  139.  A  judge  may,  ai  his  discretion,  request  a 
jury  to  reconsider  their  verdict.     Id.  400. 

\  25.  Among  several  judgments,  that  in  which  the  record  is 
tiTst  Gled  takes  preference,  and  to  deiennine  this  the  court  will 
inquire  into  the  frsciional  parts  of  a  day  ;  and  so  it  seems  of 
mortgages,  the  one  first  registered  is  preferred.  So  of  execu- 
tions against  goods,  the  one  first  delivered  to  the  officer  binds 
the  property,  and  it  seems  in  all  these  cases  tbe  court  will  so 
notice  the  parts  of  a  day ;  and  if  the  sheriff  levy  and  sell  the 
goods  on  the  execution  last  delivered,  he  is  liable  to  the  pit. 
on  the  6rst. 

%  36.  Judgment  was  recovered  in  Massachusetts  Against 
the  present  deft.,  a  citizen  of  New  York.  Debt  was  brought  ' 
on  this  Judgment  in  New  York,  deft,  pleading  he  was  such 
citizen  of  such  a  tawp,  and  in  the  Stale  of  New  York,  during 
the  whole  proceeding  in  Massachusetts.  General  demurrer 
to  the  plea,  and  it  was  adjudged  bad,  for  it  was  not  inconsistent 
with  this  plea,  if  ha  appeared  and  defended  :  also  held,  2.  In  an 
action  on  such  judgment,  the  deft,  may  by  plea  show  the  court 
had  no  jurisdiction  of  the  person  of  the  deft,  or  of  the  subject 
matter  of  the  suit :  3.  The  record  of  such  judgment  is  prima 
/ine  evidence  that  the  court  in  Maasachuselts  had  jurisdiction, 
and  to  do  away  the  efiect  of  tbe  record,  tbe  contrary  ought  to 
be  clearly  and  fully  shown  :  4.  The  only  plea  of  the  general 
issue,  applicable  to  the  declaration  on  a  judgment  in  another 
Slate,  is  nul  tiel  record.  The  various  cases  cited  are  general- 
ly found  in  this  chapter.  Shumway  and  others  tr.  Stillman,  4 
Cowen,  292-297. 
Bent  B.  Stem-  §  27.  Trespass  quare  clauiam  /regit.  Second  action  fw 
Co^a*UB-  ^^  same  trespass  between  the  same  parties.  Held,  1.  The 
CM.    '  judgment  of  a  court  of  concurrent  jurisdiction  directly  on  tbe 

point,  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between 
the  same  parlies  on  the  same  matter  directly  in  quesli(»  in 
another  court.  As  where  B  brought  trespass  ^tiare  clautum 
fragit  in  May,  18X6,  laying  the  trespass  with  a  eontinuando 
between  November  1,  1614  and  November  34,  1816,  and  re- 
covered, then  brought  trespass  against  the  same  deCt.  for  a 
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subsequent  injury  to  llie   |)remises  in  question  in  the  formerlll.  Ch.  90. 
suit.     Held,  the  record  in  tlmt  suit  ToMoweil  by  parol  evidence     Art.  1. 
diat  the  premise!)  in  question  were  the  same  in  both,  was  con-        Con. 
elusive  of  tile  pit's,  title  in  tlie  second  action  ;  tliat  it  operated    \^rv-^ 
against  tile  deft,  by  way  of  estoppel,  whether  it  was  pleaded  or 
'given  in  evidence  in  the  second  suit:  2.  But  held  also,  the 
deft,  might,  in  ihe  second  suit,  have  shown  tide  in  himself  by 
alienation,  or  adverse  possession,  a(^q^ired  after  the  time  in 
question   in    the  first  action.    Both  parties  claimed  to  own  the 
premises.     The  second  action  embraced  a  different  portion  of 
lime,  and  in  it  (he  deft,  set  up  a  difTcreat  title,  and  cited  Out- 
ram  B.  Morewood,  3  East,  357  ;  and  3  Cowen,  120,  Gardner 
V.  Buckbee.     The  couit  cited  this  for  the  pit.  holding  ilic 
former  judgment  as  much  a  bar  when  in   evidence  as  when 
pleaded. 

§  28.  The  pit.  sued   a  justice  judgment,  the  defi.  pleaded,**'^]'"'"  ■■ 
I.  Nul  tiel  record  :  2.  Payment.     Held,  this  ivas  hot  trial  by  cowen'  6e»- 
ibc  record,  and  may  be  joined  with  n  plea  of  payment.     Hiasso. 
judgment  is  not  determinable  at  bar  by  the  record  '  it  ranks  as  "  '<*"'■  *". 
a  specialty,  and  the  plea  of  nul  tiel  rtcordf  if  it  be  good  and 
capable  of  trial,  in  this  case,  must  be  tried  by  a  jury.' 

%  29.  Debt  on  judgment.     Plea,  payment  j  the  deft,  may"  P^^*-  «-«. 
prove  payment  in  any  property  given  by  the  deft,  and  so  ac-uukiy  fcki. 
cepted  bythe  creditor,  as  goods,  land,  8ec.     A  less,  in  money, 
cannot  pay  a  greater  sum. 

^  4  eon.     The  founh  article  in  the  constitution  of  the  U.  Ast.  4. 
States  was  intended  to  prevent  any  Slate,  by  ils  laws,  giving    Con. 
freedom  to  slaves  fled  from  another  State,  but  it  is  not  to  be  so 
construed  as  to  exempt  slaves  from  the  penal  laws  of  any  State 
in  which  they  may  happen  to  be.     Hence  a  slave  fled  from  an- 
other State,  charged  with  fornication  and  bastardy  inPennsylva-*^°"y^**^ 
nia,  cannot  be  delivered  over  to  his  master  till  security  is  given  HoUovriy,;! 
to  indemnify  the  county  against  ilie  expense  of  maintaining  Ihe  Serg.  h.%.  4- 
child.  8- 

If  a  slave  abacnod  from  another  Slate,  and  after  her  arrival    ^^ 
in  Pennsylvania  become  pregnant,  her  issue  born  in  Pennsylva-  g^^'       ' 
nia  are  free. 

It  b  not  necessary  ihe  regisuy   state  the  person  registered 
was  a  slave  for  life  or  a  servant  for  years  ;  btit  it  inust  expressly 
state  the  sex.     Wilson  v.  Belinda,  3  Sere.  &£  R.  326-396  ;  as 
to  county,   td.     Must  be  made  in  G  months  after  the  child  was  -y  g,„  (^  k_ 
bom.  23. 

In  the  case  of  a  fugitive  slave,  a  hearing  before  a  judge,  on 
B  hiAeaa  eorput,  and  Ins  certificate  of  his  absconding,  are  con- 
clusive, &m  a.  homine   re/)/^^n(fo  does  not  Ue  lo  try  the  "gll^S^^^ 
of  such  slave,  to  freedom.  Serg.  fcR.  ea. 
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m.  Ch.  96.      Except  is  to  the  registry,  (be  principles  in  tbis  section  btiM 
Abt.  4.     ill  bII  the  free  States. 

Con.  ^  '^-     "^^  record  of  a  judgmeot  agaiost  Ihe  sheriffis  not 

^.^1.^,,^     evidence  against  (he  deputy  of  any  other  fact  than  that  a  judg- 

Lacuv.Knox,  ment  was  rendered,  but  not  that  such  judgment  was  incurred 

SBtbb,4»8,      -.■-■-■-  ... 

Johnaon  e. 


by  the  default  of  the  deputy.  A  judsmeDt  of  the  general  court 
TbompMn,  4  against  the  sheriff  is  not  admissible  evidence  against  the  deputf , 
Bibb.  w.       because  he  was  not  a  party  to  the  suit,  and  because  by  the 

statute  he  is  liable  to  the  sheriff,  wheiher  a  judgment  have  been 

obtained  against  the  sheriff  or  not. 

^  35.     Where  the  court  can  find   on  the  record  of  another 

State,  a  single  word  or  act  of  the  court  from  which  a  judgment 
Minde  «.  niBy  be  inferred,  they  will  ^ve  eSeci  to  it ;  but  where  a  record 
Comib''B«  shows  a  verdict  ©nly,  and  no  judgment,  an  action  cannot  be 
m.  maintained  on  it. 


CHAPTER  XCVII. 

WHITINGS  NOT  SEALED. 


Art.  3.  ^  17.     Scroll  no  teal.     As  if  an  instrument  conclude, '  wit- 

Con,  ness  our  hands,'  with  a  scroll  annexed  to  the  »gnatnre,  and  the 

2  Ruid  44»—  word  seal  written  therein,  this  is  only  a  ^ple  contract,  and  if 
•*^  in  the  form  of  a  penal  bill,  the  pit.  must  declare  for  the  prin- 

cipal sum  and  not  for  the  penalty. 

^  IS.     A  single  bill  under  taajis  not  a  note,  but  a  spedalty'; 

ana  ihe  drawer  and  endorsers  of  such  note,  made  negotiable 

and  payable  ntthe  Farmer's  Bank,  cannot  be  sued  jointlif.  The 

contracts  ure  difierent ;  the  obligator  is  bound  under  sea/,  the 

indorsers  only  under  their  kanda.     Their  defence  ia  different ; 

^^  the  statutes  which  authorize  &  joint  action,  against  the  drawer  and 

9SS  Hum  *.  endorser  of  foreign  bills  of  exchange  and  certain  notes,  respect 

Sattan.  only  ample  contracts,  not  speeiedtia  like  this. 

<^  19.    Debt  lies  on  a  promissory  note  not  under  seal  against 
executors  and  administralors,  and  must  be  in  the  dettnei,  except 
where  ihey  are  liable  tn  devastavit.     8  Wheat,  642-673,  case 
in  Tennessee. 
SmtUi  V.  Hot-     ^  20.  Though  a  sealed  promise  to  pay  a  debt  merges  the  simple 
rtaon,  3  M»r«h  contract,  yet  the  mere  recognition  of  the  debt  by  a  sealed  instru- 
ment, with  a  provision  as  to  the  mode  of  litjuidating  and  adjust- 
1  Bibb.  4M.     i"o  the  balance,  is  no  merger.     The  acknowledgment  of  a  debt 
at  the  foot  of  an  account  staled,  with  the  debtors  seal,  is  a  spe- 
cialty, though  the  instrument  concludes — '  as  witness  my  hand,' 
without  mentioning  the  seal. 

A  written  agreement  cannot  be  avoided  by  a  subsequent  parol 
one,  either  in  equity  or  in  law.  Long  v.  Dooley,  4  Hayw. 
136. 


D,=;,lz...,C00gIC 


wrrifSBses.  317 

4  21.    A  wriung  though  not  sealed,  cBanot  be  opotiBdioled,  m.  Ch.  9T. 
Varied  or  materially  offeciod  by  parol  teslimoay  ;  2.  But  simple     ,^.  3. 
cpeemeoCs  io  wntiog  may  be  avoided  by  parol  evidence  of     Con. 
fraud,  or  want  or  failure  of  consideration,  or  by  the  waiver  of    ,.^«„-^ 
perfoimaoce  :  3.  They  may  be  varied  by  parol  enlargement  of 
the  time  of  performance  :  4.  A  debt  discaarged  under  the  in- 
solvent  set  is  a  good  coanderauon  for  a  new  promise.     Hence, 
5.  A  note  payable  in  specific  articles,  abidvU  on  the  face  of  it, 
caoDot  be  defeated  by  parol  evidence.     Erwin  c.  Saunders  and 
Ely,  I  Cowen  349-3SI,  that  is,  parol  evidence  to  prove  sj^b  a 
note  eonditiontd,  is  not  admissible. 


CHAPTER  XCVUI. 


God,  and  diat  be  will  punish  felsebood  in  this  life  only.     But,|]^^^> ' 

18  Johns.  R.  98,  Jackson  v.  Grid  ley,  infidels  who  do  not  be- 433^71. 

lifive  in  a  God,  or  who,  beiieviog  iu  a  God,  do  not  think  be  will 

reward  or  punish  them  in  the  iBorld  to  comr,  is  not  a  compeiem 

witness  in  any  case  nor  under  any  circumsuinces.  s  Tenn.  R-  M. 

^  9  ton.  FUt  of  dtrangetneni  no  objection  to  oue'a  compo- 
tencT  or  credibility  as  a  witness,  if  sane  when  he  aivea  his  testi- 

In  Gridley's  case,  the  witness  totally  disbeheved  in  the  exist- 
eoce  of  a  Supreme  Being.     He  believed  in  no  punishment  by 
•D  ovemiliog  Providence  in  this  life.     Hoice,  as  to  the  future  g  cowen  4St. 
puDiahment,  the  (pinion  of  Chief  Justice  Spencer  was  an  obiter 
dicl%m-  p.  04. 

Wilies,  C.  J.  admits  a  person  as  a  witness,  if  be  believe  in  a 
God  and  his  punishment  tn  (hii  l^e  or  the  next.  See  his  R. 
)e(i  in  his  own  handwriting,  pages  646,  549,  560,  and  651. 

In  an  action  against  an  attorney  to  recover  monies  collected  ^  pj^^  ^^■J^ 
by  him  of  the  plPs.  debtor,  he  is  a  competent  witness  to  prove  Gioiwi)  •. 
he  paid  the  money  to  the  attorney.  Coffin. 

^  22.  con.  2  Rand,  541-542,  one  a  witness  to  prove  his 
deed  lost,  cited  1  W.  Bl.  632;  Forbes  v.  Wale,  Godb.  193- 
326;  11  Johns.  R.  57;  16  do.  193;  6  Munf.  301  ;  8  East. 
289  ;  10  Johns.  R.  374. 

The  pit.  having  proved  the  deft,  broke  open  the  pit's,  trunk  1  GiwcdI.  it 
00  a  voyage,  and  plundered  it,  is  a  witness  of  necessity  to  prove  M. 
the  articles  in  it. 

^  38.  How  a  witoese  may  be  impeached.  His  credit,  when 
he  has  testified  or  given  bis  deposition,  may  be  impeached,  by 
shewing  he  has,  out  of  court,  made  a  dl&reni  statement,  either 
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III.C&.98ilMl'ore  or  a(\er  giring  bis  teatimony.     Nor  is  it  necessary  h«  be 
\,^-..j-^     firsl  inquired  of  as   to  $uch  different  statement,  or  be  present 
when  bis  credit  is  impeaclied  ;  this  is  every  d&y's  practice.     17 
Mass.  R.  160-169-Tucker  v.  Welsh,  Jr. 
3  Noit  &.  He       §  39.     The  court  will  enable  a  witness  to  decide  if  he  sbatl 
Cord,  la-iT.    i,g  endangered  by  his  answer,  and  if  it  may  form  a  link  in  a 
chain  of  lestimony  against  him,  he  cannot  be  compelled  lo  an- 
swer :  2.  The  witness  and  not  the  court  may  judge  of  the  ten- 
dency of  a  question,  ro  criminate  or  not  to  criminate  bimself. 
But  id  a  prior  case,  2  Cons.  Rep.  167,  it  was  decided  if  a  wjroess 
refuse  to  answer  questions  proposed  to  him,  respecting  his  inter- 
est in  a  cause,  he  is  to  be  committed  for  a  contempt  of  court, 
and  closely  confined  without  bail  or  roainprize,  until  he  purges 
the  contempt  by  swearing. 

^  40.  The  testimony  of  a  witness  taken  down  by  a  magis- 
trate, cannot,  on  the  trial  of  the  same  matter  in  court,  be  used 
State  D.  Mc     in  evidence  in  chief,  particularly  when  the  witness  is  present,  but 
SM^3do!TOT '*  ""^y  ^  "'^'^  *"  '^^^  ''*  *""  "•"d"  contradictory  statements.^ 

'  '     ^  41.    -The  father  is  a  competent  witness  to  prore  a  gift 

9  McCord  362.  made  by  himself  to  a  child. 

SftfcCardsu.     ^  ^'  ^  ^'^  "  "^g™  slave  to  B.     B,  in  a  few  months  after 

sold  her  lo  C,  and  took  hisnote  in  paymem.     The  bearer  of 

iha  note  sued  C  Held,  A  was  a  competent  witness  to  prove 

ST8.  she  was  sound  when  he  sold  her  to  B,  but  a  surety  in  such  a 

note  would. not  be  a  witness. 

Juskson  e.  ^  43.     Orontor,  Sfc,  where  a  witnett.     Ejectment  fm  a  lot 

MSVSehn-  '"  ^^  "'V  °^  ^^"  YoiV.     Held,    1st.  The  grantor's  widow, 

e*?4Cow«D,  ^'x*  di^  insdvenl  and  had  warranted  the  land,  was  a  witness 

^s-4S%         to  support  the  grantee's  title,  on  being  released  by  him,  though 

she  did  not  release  her  interest  in  the  personal  estate  of  her 

husband.   The  court  thought  her  interest,  if  any,  was  extremely 

remote  and  contingent :  2.  The  grantor,  in  a  quit  claim  deed, 

is  a  competent  wimess  to  support  the  grantee's  title ;  but  others 

wise  if  be  bas  warninied  the  land. 


CHAPTER  XCIX. 

SEVERAL  MATTERS  IN  EVIDENCE. 

Hechuic't  '^  10  co»'  Bank  rules  do  not  bind  third  pertoas.  1.  An 
wj^'  ^*'  *""^y  ^y  *  ^^''^"^  <"■  *'*■■''  "^f  A's  deposit  in  the  bank-book,  being 
iiB,  '^  '  only  the  act  of  the  agent  of  ihe  bank  and  not  of  botli  parties, 
is  not  conclusive  evidence,  but  A  may  afterwards  shew  a  mis- 
take, and  recover  in  an  action  for  money  had  and  received,  the 
sum  not  credited  :  3.  Though  a  bank  incorporated  may  be  em- 
powered to  make  by-laws,  8zc.,  tbey  do  not  nffect  the  rights  of 
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ifaiid  personi :  Hence,  3.  A  by-ltw,  or  rule  of  a  bank,  tfaatHI.CH.  99. 

all  nnuies  paid  and  received,  must  be  ezamined  at  the  time,  n,^-v^ 
don  not  preclude  a  pait^  dealing  ivitb  the  bank,  froni  sbemng 
aAerwards,  that  there  was  a  mistake  in  the  accouau  of  deposits 
aod  recdplB.  The  rules  and  by-laws  of  a  bank  are  evidence 
affooA  the  bankonly.  See  ch.  90,  a.  10,  s.  28  ;  ch.  20,  a.  10, 
8.46. 

^  27    con.     Ejectment  for  a  piece  of  waste  land  the  deA. ,  g^^  ^ 
encloaedby  the  ade  of  a  public  highway,  and  occupied  it  thirty  Cr«*,  4i>. 
years,  without  paying  any  rent;  af^r  that  time  the  owners  of  the 
adjoining  land  demanded  6d.  rent,  which  the  deft,  paid  on  three 
several  occasions.    Held,  ihia,  in  the  absence  of  other  evidence, 
was  coDClusire  to  shew  that  the  occupation  of  the  deft,  began 
by  permission.     So  no  adverse  possession.      I^t.  recovered. p.ST. 
No  adverse  possession  so  long  as  A's  right  is  allowed,  though 
he,  in  fact,  lias  no  title. 


DEMURRER  TO  EVIDENCE,  AND  BILLS  OF  EXCEPTIONS. 

^  2.  Where  the  party  mtutjoin  in  demumr,  6ic.    As  where  . 
Ml  objection  is  made  to  a  demurrer  to  evidence  that  the  testi-    f^'    ' 
mony  of  the  witness  has  not  been  correcdy  taken  down,  and  the  ^  r^ ^g.^^ 
witness  has  left  the  court,  so  that  he  cannot  correct,  &c.     This  NoniiJ «.  Ci-' 
is  not  a  sufficient  excuse  for  not  joining  in  demurrer,  unless  the  ■"■"i  *^'^- 
error  complained  of  is  stated,  and  it  appears  also  it  would  afiect 
any  of  the  questions  to  be  decided  by  the  court  on  the  demur- 
er— was  a  writ  of  right,  and  the  mise  joined.     A  demurrer  to 
evidoxse  must  ctMitam  the  evidence  on  both  sides.  *  ^"^-  ***, 

1 1  Wheat,  171-184,  United  States  Bank  e.  Smith,  endoi>  *"'**■"* 
■ees  and  endorsers  of  a  promissoiy  note.  Held,  1.  On  a  de- 
morrer  to  evidence  the  judgment  of  the  court  stands  in  the 
place  of  the  verdict  of  the  jury,  and  the  defi.  may  take  advan* 
lage  of  any  defect  in  the  declaration  by  modon  in  arrest  of 
judgment  or  by  a  writ  of  error :  2.  On  a  demurrer  to  evidence 
the  court  is  substituted  in  the  place  of  the  jury,  as  judges  of  the 
facts,  and  everything  which  the  jury  might  reasonably  infer  from 
(be  evidence,  is  to  be  considered  as  admitted  :  3.  Demurring  to 
erklence  is  not  to  be  encouraged. 

Several  rules  as  to  demurrers  to  evidence.     One  issue  must  ]j  ^riMai.  SM 
be  JMned  :  Another,  every  fact  must  be  previously  stiitted.         —*u. 

^  1.  ^  to  time  of  aUoieing  a  bill  of  exceplioni.     Need  J.^""-  •"'" 
not  be  drawn  up  in  form  at  the  trial ;  then  the  exception  may 
be  taken  and  noted  by  court,  and  may  be  afterwards,  during 
the  term,  reduced  to  form  and  signed  by  the  judge,  nunc  pro 
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niCn.lOO.  1«nc,  and  on  the  fics  of  it  purports  to  be  ri|Ded  u  Ae  trial ; 
Art.  1.     MTor,  if  it  appear  otherwise. 

Con.  Case  of  conoealment  io  making  a  contracL     Held,  tboagfa 

\.^>v-.,/     a  judge  may  refuse  to  declare  the  law  to  the  jury  on  a  hypo- 

11  Wh«tt  o»-  iheiical  question,  not  warranted  by  the  testimony  in  the  oaute, 

Ira^°&,''s  y®**  *^  ^^  **"'*  ^^^  '**  e'roneously,  his  opinion  may  be  reviaed 

B«nk.  in  the  court  above  ;  and  if  it  can  have   had    any  influenc*  ea 

the  jurv,  their  verdict  will  be  set  aside. 

19  Johns,  p.  346.  A  bill  of  exceptions  must  be  presedted 
to  the  judges  of  the  Common  Pless,  and  be  signed  and  sesled 
by  them,  while  they  are  sitting  together  as  a  court.  Three 
judges  must  sign  and  seal  such  bill.  1:3  Johns.  R.  320.  Ffo 
such  bill  in  ft  criminal  case.  13  Johns.  R.  90.  Where  the 
record  is  made  up,  a  general  assignment  of  errors  to  a  htll  of 
exception  is  sufficient,  475.     14  do,  304. 

6  Cowen,  555-56S.  No  bill  of  exceptions  lies  in  a  criminal 
case.     Vane's  case,  Keling,  15. 

5  Pick.  528.  Exceptions  will  not  lie  to  the  Common  PleaV 
on  a  matter  within  their  ditcretion ;  as  of  a  continuance,  8ic. 
§  13.  A  bill  of  exceptions  does  not  lie  on  the  slat.  1820,ch. 
79,  s.  5,  to  a  judgment  of.  the  Common  Pleas,  on  a  report  of 
referees  made  on  the  referee  act  of  1786,  ch.  21,  to  that  court. 
S  Pick.  R.  35.  Dean  v.  Dean. 

Nor  for  a  wrong  direction  of  the  Common  Pleas,  on  a  coia- 

phiint  of  bastardy,  on  the  stat-  1783,  oh.  66.    3  Pick.  R.  386. 

Nor  if  the  court  refused  to  instruct  ibe  jury  on  a  pcHut  of 

law,  so  slated  be  to  involve  an  opinion  on  laattsrs  a{  fact. 

United  States  e.  Bumbam,  1  Mason,  57 — 70. ' 

1  Rand.  461.     Where  a  hill  o£  exceptions  stales  the  case 

imperfectly,  the  cause  will  be  reenanded  for  a  new  trial. 

iM—      '  ■  ^''"*  ^  *•'"  °^  exceptions  states  a  caia  Imperfectly,  the 

IIT  Brooke  v.  0<^^Sfl  ouglit  to  be  remanded  iot  a  new  trial :  3-  One  bill  cn- 

YooDK.  not,  it  sMms,  be  refored  to,  to  Mq>ply  the  omission  of  a  fiict 

in  attotber :  S.   K  a  party  ask  tlw  judges'  instiucticnu,  an 

points  ai  fact,  as  well  as  of  late,  he  is  not  bound  to  sepcnde 

the  fiiet  from  the  law,  but  may  revise  the  innrnction  ahogsifaer : 

4.  A  bill  at  eacsptioM  can  never  be  conrertad  into  a  demurrer 

to  evidence. 

4  Kind.  S5S_     If  the  court  instruct  the  jury  that  the  facts  proved  are  not 

"*■  conclusive  evidence,  this  is  not  an  instruction  as  to  tbe  teeig-Ar 

of  evidence,  as  it  leares  all  open  to  the  jary.  Hawks,  309. 
we*^!^  A  party  asking  the  instruction  of  the  court  to  tbe  jury  as  to 
FitRburglL  ^^  1bw>  must  specify  the  points,  and  not  ask  instructions,  gen- 
erally, as  to  tbe  hw  arisbg  out  of  a  complicated  mass  of  evi- 
dence. See  cfa.  187,  a.  IT,  s.  19 ;  3  Rand.  115,  Brooke  «. 
Young. 
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Under   slat.  ieS2,   cli.   193,   exceptions   cen   be   alleged  HlCn.lOO. 
odIj  10  the  opinion  of  ilie  court  in  soma  '  matWr  of  law,'  '  in-    j^ri.  1 . 
rohwg  and  deciding  tiie  legal  rights  of  one  of  the  psrites,'       Can. 
aa  cootnry  to  law,  to  ndmit  or  reject  a  witnesa  or  written    >^^-v'-x^ 
proof,  be.,  but  not  to  the  exercise  of  Ilia  ditcrttionary  powers  Gresal.  lUI- 
of  the  court,  ae  to  the  terms  or  times  of  granting  amendments"'-  *-'•??  '- 
of  what  is  legally  smendnfole,    cominuances,  leave  lo  enter 
actions  after  the  usual  time,  to  take  depositions,  for  posipone- 
Btent  of  causei)  fee.     Such  >  are  not  questionB  of  law,  but  of 
expedience,  and  they  are  not  settled  by  any  fixed  legal  prin- 
ciples, but  according  (o  the  circumstances  of  each  case,  and 
the  sound  discretion  of  the  judge.' 

A  right  to  file  exceptions  under  stat.  1820,  cli.  79,  s.  5.  is*  ""*■  *'— 
not  equivalent  to  a  right  of  appeal ;  hence  error  lies  to  the 
Common   Pleas  in  cases   where   the   ad  damnum    does    not 
exceed  flOO. 

1  Cowen,  633.  A  bill  of  excep^ona  is  confined  to  the  pmnta 
whereon  it  u  taken.  &  Cowen,  243—346.  No  exception  if 
left  to  the  jury.  id. 

In  a  demurrer  to  evidence,  it  ii  not  necessary  to  enter  on  ?J?**^' '""" 
the  record  na  adaiiasion  of  all  proper  inferences  frpm  the 
facts,  but  it  may  be  left  to  the  court  to  draw  such  inferences. 
Admitted  the  jury  is  the  most  proper  iribimal  to  make  inferen- 
ces ;  but  the  court  proceeds  on  the  ground  the  demurrant  ad- 
mits the  judges  may  draw  them.  In  fact,  as  ihe  practice  is, 
bodi  parties  admit  this,  but  not  when  one  is  compelled  to  join 
in  demurrer ;  that  party,  in  such  cage,  does  n(A  admit  the 
judge  shall  draw  the  inferences,  wbich,  on  tho  sound  principles 
of  raw,  a  jury  only  drRW9.  To  obviate  this  objection, it  seems 
courts  in  Vii^ioia  do  not  allow  a  parly  to  demur  to  evidence, 
when  the  case  is  clearly  against  him  :  2.  Nor  if  the  court 
doubt  what  facts  are  reasonably  to  be  inferred  from  the  evi- 
dence demurred  to,  in  which  case  the  jury  is  the  most  fit  tri- 
buaal  to  decide  :  3.  All  the  evidence,  both  aides,  must  be  put 
into  the  demurrer.  Then  to  consider  the  demurrer,  as  if  the 
demurrant  bad  admitted  all  that  could,  reasonably,  be  inferred 
by  a  jui?!  from  ihe  evidence  given  by  the  other  party,  and 
waived  all  the  evidence  on  his  part,  which  contradicts  that  of- 
fered by  the  other  party,  or  the  credit  of  which  is  impeached ; 
and  all  inferences  from  his  own  evidence,  which  do  not  neces- 
sarily Sow  from  it.  This  reasoning,  if  sound,  holds  in  every 
State.  This  may  be  right  in  most  cases  ;  but  in  some  cases 
inCerencea  must  be  drawn,  as  the  evidence  is  not  properly  used 
then  the  party  comp^ed  to  join,  is  compelled  to  give  up  what 
is  Btriclty  right,  that  isf  inferencss  to  be  drawn  by  a  jury. 

S  Serg.  &.  R.  165 — 413;  1  Litt.  333.   InstruetioiM  on  ah- 

VOL.    IX.  41 
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IIICh.100.  stract  pohits  of  law,  bonever  coirect  the  principles  i 
Jlri.   I.     may  be,  ought  not  to  be  girea. 

Ccn.  If  contradictory  evidence  be  given  in  a  cauie,  it  ia  envr  jo 

sri>-v,^^  the  court  to  instruct  the  jury  that  if  they  believe  it  to  be  true 
Hurt«.Hiii«r,  ihey  must  find  for  the  deft.  If  im^voper  testimony  is  admitted 
^'  to  go  to  the  jury,  the  judgment  must  be  reversed,  tbongb  legal 
evidence  to  the  same  facts,  be  aflervards  introduced.  Shearer 
V.  Clay,  1  Litt.  367.  lastructions  as  to  a  nonsuit,  can  be 
rightfully  given,  only  where  there  is  an  entirt  failure  to  prove 
the  pit's,  right  of  action.    Carman  v.  Howard,  3  Marah.  384. 


S  Hinb.  83T.  , 


CHAPTER  CI. 

COVENANT. 


Art.  3.  ^  6  con.  Covenants,  how  a&ected  by  statutes.     The  city 

Con.  conveyed  lands  for  the  purpose  of  a  church  and  a  cemetery, 
The  Brick  with  covenant  for  quiet  enjoyment ;  and  afterward,  pursuant 
^Mb^iten  ,Q  a  power  granted  by  the  legislature,  passed  a  by-law  pro- 
atyofNew  hibittng  the  use  of  the  lands  as  a  cemetery.  Held,  1.  lliiB 
York,  5  Co«r-  iras  not  a  breach  of  the  coveiiRnt  that  entitled  to  damages,  but 
*"'  -  it  was  a  repeal  of  ^e  covenant :  2.  A  corporation,  cannot,  by 

contract,  abridge  their  legislative  powers  :  3.  Where  one  cove- 
nants not  to  do  a  thing  which  it  is  lawful  for  him  to  do,  and  an 
act  of  the  legislature  comes  after,  and  compela  bim  to  do  it, 
then  the  act  repeals  the  covenant,  and  irice  versa ;  but  when  a 
man  covenants  to  do  a  thing,  which  was  unlawful,  at  the  time 
of  the  covenant,  and  afterwards  a  statute  makes  it  lawful,  it 
does  not  repeal  the  covenant.  The  action  was  on  the  cove- 
nant for  quiet  enjoyment,  pleas  the  above  matter,  demurrer 
thereto,  judgment  for  the  defta.  Numerous  cases  English  and 
American,  were  cited.  The  conveyance  to  the  cburcli  was 
February  25,  1766  ;  the  city  performed  till  it  passed  the  by- 
law, in  October  1623.  Both  parties  held  it  valid.  The  rule 
9.  6,  seems  to  have  been  admitted  by  the  pits,  as  applicable 
to  individuals,  but  the  pits,  objected  that  ihe  city  could  not 
pass  a  legislative  act,  to  repeal  its  own  covenant.  The  court 
answered  that  the  city  '  had  no  power  to  limit  their  legislative 
discretion  by  covenant,  and  they  are  not  estopped  from  giving 
this  in  answer.  2  T.  R.  169.' 
iGrMDi.  m-  ^  13  con.  What  it  not  maintenance.  As  where  a  number 
Nowell*"*  '  °^  Baptists,  to  support  a  diSerent  sect,  !£c.  bound  themselves 
in  a  bond,  to  pay  each  one  his  proportion  of  ihe  expense  of 
defending  any  suit  against  any  one  of  their  number  for  the  re- 
covery of  such  taxes,  and  of  the  costs  of  any  other  legal  mode 
of  resisting  the  payment  thereof.  Held,  this  bond  was  valid,  be. 
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%  98.  Action  of  covenant  decided,  it  does  not  lie  in  NewUICa.lOl. 
York  on  a  contract  to  be  performed  in  Petrntylvania,  with  a    ^rt.  3. 
tarawl,   and   the   word  teal  in  loco  sigSli,  though   by  ibe       Con. 
law  of  Pennsylrania,  this  constitutes  a  seal :  2.  The  form  of   ^.^-.^-1,^ 
the  action  relates  to  the  rmerfyand  is  governable  by  the  lex  fori;  Aadnwi  k 
plea  was  non  ett  factum.     The  contract  signed  by  Herriot,  ^"^  "■ 
purported  a  seal  in  the  usual  form.     The  common  law  of c^S!«^  bob— - 
Peoosylvania,  on  the  subject,  was  proved  by  the  oath  of  as>i. 
counsellor  at  law  of  tliat  State.     It  sedns,  though  not  stated, 
the  contract  was  made  in  Pennsylvania.    The  court  said,  '  we 
are  satisfied  that  Meridith  e.  Hinsdale,  was  decided  without 
proper  attention.'     'The  dispute  is  merely  upon  the  remetfv, 
that  is  to  say,  whethei'  the  action  shall  be  covenant  or  asiumpnt, 
upon  a  given  contract,  between  two  persons  within  the  juris- 
diction of  the  court.'     Mr  Cowen's  notes  occupy  in  full  page 
and  fine  print,  31  pages,  on  the  subjects  of  lex  loci  contractus 
and  lex  fori,  which  he  says  so  often  occur  among  so  many 
States,  connected  in  business,  in  policy,  &.c.  yet,  in  many  re- 
spects, independent  of  each  other.     Cites  some  hundreds  of 
cases,  a  sufficient  part  of  which  are.foimd  in  this  work. 

The  distinction  between  lex  loci  and  lex  fori,  is  now  too 
clear  and  well  settled  to  need  a  vast  deal  of  illustration. 

§  6  con.  And  their  local  meaning,  as  in  a  contract  respect-  Art.  5. 
ing  eider ;  and  it  appears  when  the  contract  was  made,  the    ^<™- 
word   cider   meant  the  juice  of  the  apples  as  soon  as  it  waSg^g    '      '**' 
expressed.     Held  tlie  contract  must  be  construed  in  conform- 
ity to  this  local  meaning  of  the  word  cider. 


CHAPTER  CII. 

COVENANT.    ON  INDENTURES  OF  APPRENTICESHIP. 

^  2  eon.  Though  the  indenture  be  not  aaugnable,  yet  tbeAsT.  1. 
■ni^ment,  as  between  the  old  and  new  master,  is  valid,  as  a    Con, 
covenant  for  the  appreatice's  services,  and  if  be  continue  to 
serve  the  nevr  master,  there  can  be  no  failure  of  the  consider- 
ation of  the  assignment.     19  Johns.  R.  113. 

^  30.  Held,  the  covenants  in  an  indenture  of  apprentice- 5B*ni.fcC(w. 
ship,  are  independent  covenants.     Hence  acts  of  misconduct^**' 
on  the   part  of  an  apprentice,  stated  in  the  plea,  were  not  an 
answer  to  the  action  brought  for  breach  of  the  covenant,  by 
the  master,  to  instruct  and  maintain  the  apprentice,  during  the 
time  agreed  upon  by  the  indenture. 

^31.  The  indenture  was  between  the  wardand  his  guardian,  ggn^figjl^ 
and  the  master  declaring  the  duties  of  the  apprentice  in  the  usual  sCowen'*  B.' 
form,  and  concluding  thus  '  for  the  true  performance  of  all  i^*^— i^' 
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III.Cb.10S.  ^oA  singula!  the  s^d  covMunts  and  it§rwin«iils,  tbe  otid  ■>■»- 
Art.  1.      ter,  appreotice,  and  guardiao,  have  lieFeunto  ioterchangcab^ 
Con.        sel  their  hands  end  seals,'  ffc.     Held,  this  bauod  tho  giMtrdtan 
-^fvi^     to  see  the  apprentice  fulGlled  all  liis  duties  to  hifl  master :  3.  No 
precise  or  formal  leiius  are  necessary  to  conBiitute  a  covwiaDt : 
3.  The  inquiry  always  is,  what  was  the  iatention  of  the  pv- 
ties.     The  court  ciied  Mead  c.  Billings,  10  Johns.  99;  Aek- 
ley  V.  HasLins,  14  John.  374  ;  Blunt  v.  Melcher,  3  Mats.  R. 
3S8 ;  Branch  v.  Ervkigton,  iJoug.  &18 ;  Whitty  v.  Lo&as,  6 
Mod.  19  L     Nonsuit  set  aside,  and  new  trial  granted. 
Aht.  3.        .  ^  6.  Under  statute  1793,  oh.  69;  brought  befora  the  a^ 
Con.          premiceship  expired,  for  a  breach  of  the  covenant  to  nuunttiD 
the  apprentice,  damages  are  recoverable  only  to  the  date  of  the 
writ.     There  is  no  reason  to  think;  the  legislature  meant  to  alter 
the  commou  law  rule  of  dam^es ;   5  Coweo,  460-483 ;  same 
principle  as  in  James  v.  Le  Roy,  s.  5,  that  is,  A's  slave  works 
for  B,  A  may  recover  his  earnings  without  notice,  inc. 
tl^^  ^*~      ^  '^'  Covenant  broken  on  an  indenture  of  apprenticeship  made 
Hubbani  b  ii.  i"  1819  by  selectmen  and  overseers  of  tliepoor  of  W ',  bind- 
ing  George   Strong,  aged    15  years,  son  of  Gilsoa  Strong,  to 
Butler,  paper  maker,  &c.     Held,  void,  as  it  did  not  contun  a 
provision  for  instructing  the  minor  in  reading,  &c.,  pursuant  to 
statute  1793,  ch.  59,  s.  4.    So  void  as  the  minor  over  14,  did  not 
bind  kinuelf,  and  not  slated  he  had  no  father,  mother,  or  guar- 
dian, in  the  State,  the  binding  was  not  within  the  act  of  1794, 
ch.  64  ;  3.  The  binding  is  void  as  to  all  parties,  where  a  stranger, 
having  no  authority  over  a  minor,  undertakes  to  bind  him  as  an 
apprentice.     The  apprentice  absented,  8ic.    Held,  on  oyer  and 
/                demurrer  by  the  defts.  to  the  declaration  generally :  see  2  Pick. 
461;    1    Gallis,    37;    8  Mass.    171;    Hodgson  v.  Dexter,  1 
Cranch.  345 ;  the  matter  that  made  the  contract  void  appeared 
in  the  contract  itie^,  and  then  the  agent  is  not  bound,  though  he 
binds  not  his  principal. 


CHAPTER  ClU. 

CHARTBItPAIITIE*. 


Art.  1.  ^6.  Ckarterparty^  whvre  not  afiected  by  cui  illegal  agrur 

Con.         ment :  as  where  the  pit.  and  deft,  executed  one  under  haoaand 

^"""l^"-  seal,  to  transport  goods  from  Virginia  to  Cadiz  the  same  day, 

E-'er.  (Jan.  26,  1813.)     Agreed  on  a  separate  paper,  not  under  seal, 

referring  to  their  charterparty,  and  stipulauog  the  owners  shoi^ 

have  on  board  a  Sidmouih  luxme,  to  protect  ship  and  cac^. 

Hetd,  these  were  distinct  contracts,  ana  though  the  agreement 

not  sealed,  was  illegal,  it  did  not  vitiate  their  charterparty. 
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^T.ERwfrDmthACOOWMiiplttks.  •dwum^  for  fr«^bt,  print- UI.Cb.1(B. 
•go,  »Dd  aTflng«.     Mud  point  (amoog  aiaaj  stated,]  was,  to     ^rt.  1. 
wit,  when  tbe  owner  of  a  res5«  pans  with  his  ownership  and       Can.  . 
poawaaiMi,  in  tbe  t««mI,  to  tbe  cbuterer,  he  is  viewed  as  owtier ,    v^^s.^^^^ 
md  ittt  farmer  bus  no  Uen  fi>r  freigbt.    The  YMsel  waa  charter-  tnwtMo  •■ 
ed  foe  tbe  TtqraKs  to  iDougks,  b;  L^Kkwood,  be,  Edes  master,  Edei,  4  Cow- 
wko  atwd  tbe  pit.  in  error,  (at  (night,  in.    Judgment  for  Edes.  <*°-  4^'*-*^>- 
Tbe  ml>  and  ooljr  qnwiioii,  in  feci,  was,  if  the  geceral  owner 
mtu»,  on  s  fair  oonsttuctioii  of  die  cbuterparty,  to  part  with 
llw  posaaaiion  of  the  Teasel  duriofc  tbe  voyage-     DecisioD,  they 
did  Bot ;  and  undersload  £dee  sued  fiK  dietr  besefit. 

^13.  To  ts&e  ^gict  or  got  on  a  owfutgemy  .•  aa  where  aiitrnp  Art.  3. 
*  «f  o»  a  ebanerpany  c^  affi^gbtoMiK,  made  between  tbe  pita.,    Con. 
owners  of  tbe  St  Patrick,  and  ifae  doAs.,  on  a  voyage  froms  Bun.  fc 
Cadii  to  St  Bias  de  CaBfomia,  tbeoce  to  G.,  to  take  a  borne  ^^J^' 
cargo.    Tbe  obarterers  caused  another  shu>  to  be  chartered,  to  «.  j^Derpn  & 
go  out  is  balleal,  and  bring  borae  a  cargo  Iroo  G.,  widi  a  pro-*l- 
viso,  that  ia  tbe  event!  of  tbe  nwi  arrival  of  the  St  Patrick  at 
Guayaquil,  then  tbe  second  charter  should  be  void.     Held,  ibat 
'ooD  aima),'  Daenrt  ooo  arrival  within  such  time,  as  might 
answer  ibe  pucfwses  of  the  charm  of  the  Grant,  (secood  ship,) 
aad  the  St  ntiick  net  having  arrived  io  time  to  answer  diose 
purposes,  and  tba  delay  not  bmng  attributable  to  tbe  cbanerers, 
tbe  dutrter  at  the  aecood  ship  was  void,  and  the  chartorars 
were  not  bound  to  provide  a  lio«ieward  oai^  for  her.     Tbe 
quttfltioD  was,  wbetber  the  non  arrival  was  as  to  time  indsfinite, 
as  were  the  words  of  the  proviso,  or  within  mte  hundred  and 
Ibrty  dayt^  Iec^,  period  of  time,  inchided  wiihia  the  lunni^  and 
denturage  days  (tf  the  St  Patnek.    In  feet,  (be  oonstxuetioo  of 
the  proviso,  as  to  time,  was  not  on  the  words  of  it,  but  on  ex- 
lemal  circwnstanoes  and  oonsiderationB. 

^  14.  By  a  obarterparty,  tbe  freighter  of  a  ship  agreed  to  f  Bum.  fc 
pay  £200  a  momb,  for  six  months  certam ;  id  in  propoiticB  for  *^'**'  "^' 
•ay  k»g  time,  be  migbt  on^loy  her :  tbe  owner  to  ksqi  her  in 
(•pair.  Dtiiiog  ihe  voyage,  u;r«ed  she  wanted  repairs  which 
required  i«renlyia%bt  d^^s.  mid,  die  freighter  waa  not  eodtled 
to  deduct  tborn  6%ya,  in  calculating  the  tima  be  was  to  pay 
(iwigbl. 

&  19.  Case  flf /ian  for  freight  money  due  on  a  ^nnesparty.   Abt.  4. 
8  WIm^  6Sdc-641 ,  Grade  «.  Palmer  fit  al.  in  error.  Con. 

Ttuaiwi  acoae  ia  tbe  ibUowing  oaoa.  By  tbe  cherterpar^ 
ibtjrtight  was  f  30,000  for  the  use  and  hire  of  the  ship  Ameri- 
ca, on  a  vcg^age  from  Pltilade^ia  to  Madeira,  and  theooe  to 
Bombay,  and  at  the  o^ion  of  die  diartcrer,  to  Calcutta,  and 
back  to  Phikdelphia,  with  an  additio&  of  $2,000,  if  she  pro- 
Medsd  to  Cakutta;  tbe  v^ole  payable  oo  tbe  return  of  tbe 
ship  to  Philadelphia,  and  before  tbe  discbat^e  of  tbe  cargo  there. 
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IILCh.103.  in  tpproved  notes  of  ninety  days  frofD  the  time  at  which  sfafl 
Art.  4.  ^ould  be  ready  to  discharge  her  cargo.  The  chanerer  pro- 
Con,  ceeded  in  the  ship  to  Calcutta,  and  with  the  consent  of  the 
srfov'^^  master  appointed  by  the  ship  owners,  entered  into  an  agree- 
ment with  Palmer  &  Co.,  merchants  there,  that  if  they  would 
make,  him  an  advance  of  money,  he  would  deliver  to  them  a 
bill  of  lading,  stipulating  for  the  delirety  of  the  goods  purtJiased 
therewith,  to  their  agents  in  Philadelphia  Jree  ofjreiglU,  who 
^ould  be  authorized  to  sell  the  same,  and  apply  .the  proceeds 
to  the  repayment  of  the  said  advance,  unless  tne  charterer's  hill^ 
drawn  on  Messrs  Grants  &  Stone  of  Philadel|Aia,  should  be 
accepted,  in  which  event,  the  said  Palmer  &  Co.,  should  de- 
liver the  goods  to  the  charterer,  (Hugh  Chambers.^  The  goods 
were  shipped  ac<:ordiagly,  and  ^e  bill  of  lading  signed  by  the 
master,  (Rosseter,)  \Htli  the  clause, '  freight  for  said  goods  hav- 
ing been  settled  here,'  The  bills  of  exchange  drawn  by  the 
charterer  were  refused  acceptance,  and  the  agents  of  Palmer  b 
Co.   demanded   the   goods ;   these  the  owners   of  the   ship, 

S Grade  and  others,)  refused  to  deliver,  without  the  payment  of 
reight.  The  agents  paid  it  in  order  to  get  possession  of  the 
goods,  and  then  Palmer  &[  Co.,  (principals,)  sued  the  owners 
Jor  money  had  and  received,  Su.  Case  stated  to  be  conudered 
as  special  venlict.  Judgmmi  in  the  circuit  court  for  Palmer  b 
Co.,  for  $10,500 :  the  owners,  Gracie,  iic,,  brought  error  and 
judgment  for  them  on  the  gnMind  they  had  a  /ten  oa  the  goods, 
for  the  freight,  on  the  general  principle,  as  well  as  on  the  terms  (rf* 
charterpaity,  which  could  not  be  varied  by  the '  charterer  and 
master.  Like  the  case  in  4  Bam.  &  Aid.  630,  Faidi  v.  the 
East  India  Company,  in  which,  held,  that  the  ship  owner 
could  not  be  divested  of  his  lien  for  freight  by  such  a  transac- 
tion between  the  charterer  and  shipper,  who  knew  the  terms  of 
the  charterparty.  Tt  was  contended  for  Palmer  k  Co.,  that  the 
goods  were  their  property :  so  the  property  of  a  third  person, 
never  liable  for  the  enarter  freight,  but  at  most,  for  the  freight  of 
their  own  transportation.  Admitted,  though  Hutton  v.  Bragg  had 
been  overruled.  See  ch.  44,  a.  3,  s.  38  ;  Abbou  on  shipping 
245  :  and  it  seemed  to  be  adnutted  if  the  goods  were  the  pro- 
perty of  Chambers,  the  charterer,  there  was  a  lien  on  them  even 
fi>r  die  charter  freight,  but  urged  that  if  Palmer  &;  Co.,  were  only 
f>iortgagf.es  of  the  goods,  stjll  as  mortgagees  in  potieaiioK,  they 
were  owners,  and  Chambers  had  only  an  equity  of  redemption. 
Webster,  for  the  owners  said,  '  it  was  not  contended  that  the 
particular  goods  were  bound  for  all  the  freight  of  the  ship,  but 
considering  them  as  the  goods  of  Messrs  Palmer  8e  Co.,  the 
claim  was  for  a  pro  rata  freight  only  : '  '  that  the  ship  owners  re- 
tained the  ponutitm  of  the  ship  so  as  to  have  a  li«i  for  die 
freight.' 
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Vol.  IV. 
CHAPTER  CIV.  Ch.  104- 

covenant  to  convey  lands.  •^^'  *" 

Con. 

^11.  When  a  covenant  of  aeisiD  is  broken  as  to  part  of  the    ,,^~.^,,^,^ 
land  conveyed,  the  relative  value  of  that  part  compared  witbthesN.  h.  Rep. 
coDsidenitioa  paid  for  the  whole,  fumi^s  t  rule  of  damages.  }'">  ^1*  ■■ 
If  B  deed  describe  the  premises  as  containing  two  hundred  acres  p^j 
bj  measure,  this  does  not  amount  to  a  covenant  ibey  sball  con- 
contain  two  hundred  acres.     A  covenant  against  incumbrances  „,  4gg 
'a  not  broken  by  a  mortgage  on  land  the  covenaotee  is  bound  to 
pay.     Covenant  for  rent  cannot  be  sustained  against  a  persCHi,  p.  sbt. 
without  some  proof  of  some  privity  of  contract. 

^  2  con.  How  a  recorded  deed  may  extend  the  seisin  of  the  Abt.  3. 
grantee  entering  under  it.  Where  one  takes  a  deed  of  a  tract  Cm. 
of  land  well  bounded  in  it,  and  enters  on  a  part,  he  gains  pos- 
session, in  law,  only  of  that  part,  for  of  that  pert  can  others  or 
die  public  see  his  possession  and  seisin.  But  when  be  record* 
bis  deed  and  enters  his  deed,  there  is  a  public  record,  that 
gives  notice  to  all  of  the  extent  and  nature  of  his  claim  and  pos- 
session; 2  Greenl.  176,  178,275,396;  and  below. 

The  statute  of  Maine  1821,  ch.  62,  s.  6,  was  enacted  to 
abolish  the  common  law  distinction  between  a  possession  under 
a  recon^  deed,  and  one  not  recorded ;  attaching  the  same  legal 
efiects  to  both  deeds,  as  against  the  demandant  this  section  is  con- 
ttitutunnl,  as  it  impairs  vested  rights,  so  far  as  it  is  retrotpecUve. 
Says  Mellen,  C.  J.,  2  Greenl,  257,  this  section  'appears  to  have 
been  enacted  witli  a  view,  and  for  the  purpose  of  abolishing  the 
distinction  well  known  to  have  then  existed  between  possession 
wnder  a  claim  of  title  on  record,  and  a  possession  without  any 
such  claim  or  pretence  of  title.'  As  to  these  distinctions  many 
cases  may  be  found  in  this,  work  to  establish  them ;  and  es- 
pecially in  this  and  ch.  178. 

^  3.  But  a  tenant  for  a  year  may  hold  over  pay  rent  to  a 
stranger,  and  refuse  to  quit,  and  yet  not  so  disseise  the  lessor, 
as  to  prevent  his  conveyance  of  the  land  to  a  third  person.  The 
grantor,  Porter,  sued  lo  recover  the  land,  thinking  he  was  des- 
aesed.  When  be,  (Porter,)  made  his  deed  lo  Grant,  the  de- 
mandant counted  on  his  own  seisin  and  desseisin  by  Hammond, 
who  <  pleaded  in  bar,  that  the  demandant  being  seised  of  the 
premises,  by  his  deed  of  Feb.  10,  1821,  bargained,  sold, 
and  conveyed  the  same  to  one  William  Grant  in  fee.'  The  de- 
mandant replied,  that  at  the  time  of  making  that  deed  he  was 
deseised  of  the  premises  by  one  Henry  H.  Snow,  and  traversed 
bis  own  seisin,  on  which  issue  was  taken.  To  support  this 
issue,  the  demandant,  on  his  part,  proved,  that  in  Feb.  1821, 
the  tenant  being  in  the  occupation  of  the  land,  paid  rent  there- 
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Vol..  IV.    foTfi  to  Snow.     Tbe  tenant  proved  a  lease  in  writingi  that  ex- 
Ch.  104.    pired  Jan.  1,  1830.     McGaw,  Porter'i  aRorney,  teUified,  after 
At.  3.      the  lease  expired,  he  oftBD  called  on  the  tenant  to  quit,  and  he 
Con.        refused,  and  continued  possession  when  this  actioa  was  broa^. 
Held,  be  waa  but  tenant  at  tvfftrsnct  to  Porter,  who  was  non- 
suited.    It  may  be  observed,  the  defence  pleaded  wai,  that  tbe 
demandant  had  parted  with  bis  title  to  a  third  person ;  3  Oreen). 
188-190,  Porter  v.  Haminond :  see  Atkyae  v.  Horde,  cb.  178, 
ft.  14,  B.  12 ;  Bluoden  tr.  Baugh,  cb.  133,  a.  3,  s.  30  ,  L  Cruise. 
372,  373  ;  Pray  v.  Pierce,  ch.  93,  a.  3,  a.  7 ;  1  Mur^.  114. 

Advene  pmetsion  defeatt  the  deed  and  warraniv  in  it:   as 

a  deed  made  in  Kentucky  before  the  act  of  1798,  ff»h  warranty 

'    conveying  land  to  the  aditerK  possession  of  another.    Held,  this 

was  void,  and  the  warranty  was  no  estoppel  to  the  heirs  a€  tbe 

1  Uinli.  4M.  grantor. 

•  Cowen,<n-     ^  9  con.  Advtr$t  pvttetnon.      Eje«tm«Bt  for   tweatyfive 

*  TermSrre  **"■"  °^  '"'"'>  ''•eluding  a  grist  mill,  a  lease  of  a  Uact  of  hod, 

'  and  the  lessee's  actual  possession  of  a  part,  with  a  claim  <^ 
title  to  the  whole,  constittitss  an  admne  possession  of  tbe 
whole,  and  no  other  person  can  convey  any  part  of  h,  even 
with  an  adjoining  tract  not  so  possessed  :  S.  A  mill  site  n- 
served  reserves  the  soil,  pond,  and  sufficient  adjacent  laad  for 
the  use  of  llie  mill. 
1 N.  H.  lUp.  ^13  eon.  A  gave  a  deed  of  land  to  B,  and  before  it  was 
»-^TiHD«n  recorded  it  wns  accidentally  burnt,  and  tile  parties  to  it  agreed 
to  consider  it  as  given  up  and  cancelled,  with  intent  to  revest 
the  estate  in  A.  Held,  as  between  A  and  B,  and  as  to  all  sub- 
sequent claimants  under  them,  this  operated  ns  a  reconveyance 
and  revested  the  estate  in  A,  then  no  other  person  having  ac- 
quired a  rigtitin  the  land  under  B.  The  New  Hampshire  act  of 
February  10, 1791,  sect.  I,  enacted  that  no  title  to  real  estate 
greater  than  an  estate  at  will  shall  be  passed  but  by  some  in- 
strumeut  in  writing.  By  ibis  the  estate  could  not  repass  from 
B  to  A  hut  by  such  instrument ;  but  it  seems  tbis  act  was 
worded  as  was  tbe  province  act,  which  anciently  received  the 
above  conslniction,  and  in  conformity  thereto  the  court  con- 
strued the  act  of  1791,  not  saying  bow,  otherwise,  they  would 
have  construed  it. 

Second purchater.  See  cb.  109,  a.  10,  8.  4. 

^  36  ron.  2  Greenl.  176-178,  Little  v.  Magquier,  held,  an 
entry  on  land  under  a  deed  rMorded,  and  paying  taxes,  is  no 
evidence  of  a  disseisin  of  the  true  owner  unless  the  person 
who  entered  has  eosliinted  openly  to  occupy  and  improve  it : 
3.  Though  the  deed  may  not  convey  the  legal  estate,  yet  the 
poEseasioo  of  a  part,  claiming  all  by  the  bounds  expressed  in 
tho  deed,  nwy  be  considered  as  potsesaion  of  all,  and  as  a 


Digilzed  by  Google 


COVENANT  TO  CONVEY  LANDS.  329 

D  of  the  true  owner  of  the  whole  tract.     Was  trespass   Vol.  IV. 
for  cutting  (utd  canytng  away  trees,  hetween  Februaiy  8,  Ch.  104. 
1814,  and   Febmaiy  8,  1820.     Pleas.     1.  Oeaaral  issue:     ^.S. 
8.  That  the  soil  and  freehold  in  lot  numbered  fil^seven  was       Con.     ■ 
ia  Robert  Waterman :  3.  That  the  soil  and  Ireebold  was  io    s^v^ 
Robert  Snell  and  the  heirs  of  Edmund  Magquier,  which  were 
tnrersed  and  issues  thereon.     To  constitute  a  duteinn,  the  soraenl.itt. 
dtsseiaor's  possession  must  have  been  odvtne  io  the  trns  ovmtr't  J^^i^*^  '■ 
titie,  as  wfltl  as  open,  notorious,  and  exclusire ;  2.  The parol^^' 
declantions  of  a  person  in  possesnon  of  land  are  admissible 
to  flbow  the  character  and  intent  of  such  possession,  notwith- 
standing the  statute  of  frauds.     Was  trespass  quart  claunmt 
fitgit,  tried   an  the  general  issue.     See  also  3  Greenl.  375- 
998,  Keonebec  Pfoprietora  t.  Laboree  &.  al.  same  principle. 
The  grantee  enters  under  a  ncorded  deed  on  part  and  openly 
oocopies.  Sec.  he  gains  possession  of  all  in  the  deed,  though 
the  gnator  had  no  legal  title ;  for  the  record  shows  the  whole 
hods. 

%  28  eon.  If  A  be  disseised  and  then  grant  to  B,  and  be  i  G(«mt.  n§ 
■nten,  he  is  a  trespasser ;  and  baring  gained  possession  by  ^>*~'*^'n*£l 
own  wrong,  he  cannot  use  his  deed  to  render  his  conlinuaoce 
in  possession  lawful.     Iliis  is  void  ah  initio ;  also  when  one 
is  a^uaUy  and  not  eolorably  disseised  of  lands  and  dies,  they 
in  not  lisble  for  the  payment  of  his  debts.  2  Green).  313. 

^  S  con.  Unless  the  adverse  possession  of  a  partbebyacfua/AsT.  4. 
inaonre  or  exeltuiee  possession,  possession  of  part  is  of  all.    C 
1  Har.  tt  Mc  H.  631,  533,  Smith's  lessee  s.  Smith,  tic. 
Principle  holds  as  to  goods,  hence  if  (hey  be  sold  to  two 
deferent  persons,  by  conreyances  equally  valid,  be  who  first  17  m^b. 
legally  gets  pooession  will  bold  them.  iio-iil. 

^  14.  A  possessory  right  is  never  to  be  presumed  so  as  to  l  Bqr.  48t. 
4ewat  a  legal  conveyance,  but  must  te  actually  proved. 
1  Nott  b  Mc  Cord,  380 :  possession  of  part  is  possession  of 
all  the  hmd  covered  by  a  party'a  title,  nor  will  a  river  running 
ibrongli  the  whole  tract  sever  the  possessi<Hi ;  and  1  Nott  £ 
yh  Cord,  356,  where  the  ph.  hss  titU  to  the  land,  an  entry 
gives  sufficient  possession  to  mainuin  trespass  jiuirt  dautuM 
frtgii ;  but  where  he  does  not  rely  on  title,  but  on  posMsno* 
OD^,  there  the  possession  must  be  a  po$ie$$io  ptiii. 

1  Hawks,  485.  PossesMoa  alone  is  enoueh  to  maintain  tres- 
pass against  a  wrongdoer.  Advent  pouewion,  ch.  178,  a.  14, 
S.26. 

%  15.  What  ^eerw  poMmtion  maUt  or  not.     To  coasri- Jj|g|*"  *■ 
lute  aioene  possession  of  land,  an  entry  aoJer  a  claim  of  title,  ^^^  m  - 
is  in  general  sufficient,  and  it  is  not  mMerisl  whether  the  title  slS. 
prove  to  be.  valid  w  90! :  3.  But  if  the  claim  ii  not  fiHioded 
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Vol.  IV.  oa  a  deed  of  conreyance  or  a  writing,  the  posieuioa  is  limited 
Ch.  104.  t<>  actual  occupancy  and  substaDlial  enclosure,  which  must  be 
Art.  4.      definite  and  nottiriuus :  3.  To  support  conttructive  possession 
Con.       beyond  these,  grounded  on  actual  occupation  of  part  only,  it  is 
s^r-y/-^^    essential  the  writing  relied  on  as  evidence  of  title  include  the 
land  not  occupied  :  4.  If  one  contract  for  a  deed  on  condi- 
tion, and  enter  into  possession  of  the  land  described,  he  does 
not  hold  advertely  till  he  performs  the  condition  for  his  pos- 
session is  not  hostile  ab  initio :  5.  To  bar  a  right  of  entry  a 
possession  must  not  only  bo  hostile  in  itsJnceptioa  but  must 
continue  so  for  twenty  years:  6.  Where  one  contracts  for  a 
deed  afterwards  executed,  this  extinguishes  alt  claim  under 
the  contract,  though  the  deed  vary  from  it,  the  contract  be- 
comes a  nullity ;  7.  The  extent  of  the  advene  possession 
must  be  determined  by  the  deed  alone :  8.  Any  monument, 
as   a   rirer,  or   spring,  or  even   a   marked  tree,  controls  both 
course  and  distance.     This  case  is  a  good  summary  of  many 
other  cases.     See  Boundaries,  Ejectment,  PossessitHi,  be.  in 
the  Index. 

«  16.  The  effect  of  a  quitdaim,  deed  of.  One  having 
only  poMtetnon  passes  only  a  possessory  title :  2.  If  the  grant- 
or afterwards  acquires  the  absolute  title  it  does  not  inure  to 
the  grantee's  benefit :  3.  Seem,  if  a  deed  toilk  warranty,  as 
this  esiops :  4.  A,  in  possession,  claiming  title,  and  has  no 
other  right,  conveys  by  quitclaim  deed  to  B,  he  enters  and 
improves  a  part,  claiming  all — A  remaining  in  the  possession 
of  the  residue — this  is  B's  possession,  and  B  may  have  eject- 
ment against  A,  or  any  one  in  by  after  possession,  without 
title.  Sic.  :  5.  A  and  B,  adjoining  owners  of  land,  agree  on  a 
division  line  between  them,  and  hold  and  occupy  accordingly 
for  twentynine  or  thirty  years,  they  are  bound  by  it,  though  it 
is  not  according  to  their  title :  6.  The  grantor  in  a  quitdaim 
liekaoaw.  ^^^0  is  a  competent  witness  for  the  grantee  in  ejectment 
Rvbtria,  i  brought  by  him  for  the  land  conveyed :  7.  A  quitclaim  deed 
^y*^'  •^•"Operates  only  as  does  a  release,  that  is,  to  convey  what  the 
grantor  or  releasor  has.  See  Release,  chapters  86,  110,  167, 
178. 


CHAPTER  CV. 

COVENANTS  THAT  BUN  WITH  THE  IJND,  fcc. 

AsT.  1.  ^  38.  Action  of  covenant  oo  a  lease  dated  February  4, 

Con.  179d,  by  which  Anderson,  as  lessor,  leased  to  oae  Warner, 

MtMnrc^ra.  '"'  •**cutors,  administrators,  and   oMtigni,  a  dwelling  house 

V.  Aaimaa.    and   lot  in   the   cEty  of  New  York,  habendnm   to   him   and 
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them  from  May  1,  1799,  for  the  term  of  iwentyone  years  at  Vol.  IV. 
arentof  $165.  Warner,  for  himaeir,  hts  executors,  admin-  Ch.  105. 
istrators,  and  assigns,  covenanted  peaceably,  he.  at  the  end  Art.  1. 
of  the  term  to  surrender,  &c.  to  Anderson,  &c.  ihe  demised  Con. 
lot,  '  together  with  ell  audi  baildir^i  and  improvementt  as  ^-v-w 
might  be  then  remaining  thereon,'  Warner,  8tc,  paying  rent, 
&c.,  and  Anderson,  the  lessor,  his,  &c.  paying  for  such  of  the 
said  huUdingt  and  improvemenit  as  might  be  erected  and 
mad^e  thereon  by  Warner,  his  executors,  administrators,  or  as- 
signs, in  the  manner  thereinafter  mentioned.  '  The  parlies 
then  mutually  covenanted  and  agreed,  for  themselves  severally 
and  for  their  several  respective  heirs,  executors,  administra- 
tors, and  assigns,  that  it  should  be  lanful  for  Warner,  liis 
executors,  administrators,  and  assigns,  at  his  and  their  prop- 
er costs  and  charges,  during  the  term,  to  take  down  the 
dwelling  house,  standing  on  the  demised  lot,  at  the  date  of  the 
lease,  and  erect  thereon  such  buildings  as  he,  his  executors, 
administrators,  or  assigns,  might  think  proper ;  that  all  such 
buildings  and  improvements  as  should  be  so  erected  and 
made,  and  remaining  on  the  demised  lot,  at  the  end  of  the 
term,  should  then  be  valued  and  appraised  by  indifferent  per- 
sona, one  of  tvhora  should  be  cbosen  by  each  of  the  parties, 
or  by  their  respective  legal  repretentatimi ;  and  in  case  the 
tno  persona  could  not  agree  in  the  appraisement,  then  they 
should  choose  a  third  indifferent  person,  end  audi  tliree  per- 
sons, or  any  two  of  them,  should  make  the  appraisement  in 
writing,  under  their  hands  and  seals;  and  that  thereupon  the 
defendant  (Anderson,)  his  heirs,  or  assigns,  should  pay  to 
Warner,  his  executors,  administrators,  or  aiiigru,  the  amount 
of  the  valuation,  provided  that  such  amount  should  not,  on  any 
account,  exceed  J1500.'  On  these  facts  the  court  held,  1. 
That  this  was  neither  a  building  or  repairing  lease  ;  2.  That 
the  covenant  to  pay  extended  to  a  new  building  to  be  erected 
at  the  option  of  the  tenant :  3.  That  though  the  old  bouse 
was  not  taken  down,  and  a  new  one  erected,  yet  the  lessor 
was  liable  to  pay  for  such  additions  to,  and  alterations,  of  the 
old  house,  as  amounted  to  improvementa.  Not,  howeverr  (o 
ordinary  repairs,  such  ns  new  roofing  llie  old  house,  or  re- 
building the  chimney.  The  term  was  passed  by  mesne  as- 
signments lo  Lamiile.  He  died,  and  his  executors  brought 
an  action  on  Anderson's  covenant  to  pay  for  the  improvementt, 
and  tiie  main  question  of  difficulty  was  if  these  covenants  pass 
with  the  land  so  that  an  assignee  or  his  executors,  &c.  could 
sue  on  them  in  their  own  names  :  held,  2.  The  covenant  rrm 
mih  the  land,  the  term,  which  having  passed  to  Lamine  t^ 
assignment,  before  the  covenant  was  broken,  carried  the  cove- 
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Vol.  IV.  Hint  to  Lamitfe,  who,  or  wbosa  esscuton  Dt^gbt  nainlaai 
Ch.  106.  an  action  oo  it,  in  his  or  iheir  own  names.  Tbe  imprvvO' 
Art.  1.  mentM  lued  for  were  additioiif,  &c-  to  the  old  boun,  lie. 
Coil.  made  by  Wanier.  ,  Verdict  mt  for  tbe  pki.  Agaiut  tlw 
vrf-v-k./  actiorf  waa  cited  Spencer's  cue,  S  Co.  16,  17,  cited  sect.  10^ 
this  article.  Cited  on  tbe  ground  tbe  covenant  of  AndmoB 
extended  only  to  a  new  bouse  to  bt  buUt.  One  objectiwi,  tlw 
vrord  aaiigiu  was  not  always  used.  Cited  also,  by  Anderson's 
counsel,  Sbep.  Touch.  ITS  ;  1  Sauod.  341,  and  notes ;  3  Selw. 
N.  P.  43G,  aod  cases  tbere  cited.  On  tlw  gnHind  the  urm 
bad  expired  and  tbe  premises  being  surrendered,  cited  5 
Cowen,  407 ;  10  John.  434.  In  support  of  the  action  it  was 
said  the  covenant  extended  to  weaving  the  old  Aowe,  and 
did  not  become  a  ehote  in  action  till  the  tenn  was  assigned  to 
L.  Tbe  court,  holding  tbe  action  maiDlaioable,  said  Spei^ 
cer's  case  was  not  in  point,  as  in  that  the  auignet  was  not 
named  in  tbe  covenant  to  build  tbe  new  wall  and  an  attigiue 
was  sued.  Cited  also  Com.  Dig-  Coreoaot  (B3.)  2.  Court 
held,  the  tenant,  on  a  true  constnictioo  of  the  covenants,  bad 
hia  election  to  build  or  to  add  to  the  old  bouse,  so  as  to  make 
it  more  convenient,  but  included  not  ordinary  repairs,  as  tlwy 
were  not  mentioned  and  the  words  buHdingi  or  i 
do  not  include  them. 


CHAPTER  CVL 


As  to  executors  of  assignees,  see  Lamitle  and  others  v. 
Anderson,  ch.  106,  a.  1,  s.  38.  These  kinds  of  caees  of 
covenants  running  with  tbe  land  or  not,  have  become  extreme- 
\j  rare  in  England  as  well  as  in  the  United  Stales,  yet  anng^ 
and  rare  case  abows  bow  important  it  is  to  preserve  the  old 
law  on  tbe  subject. 


CHAPTER  CVn. 

COT£HANTS,  lOINT  AND  SETERAL- 

Abt.  1.  \  '4-  Ttarit^  off  the  teal  byjraud,  fye.     DdM  on  bond. 

Con.  Held,  if  an  t^ligee  tear  off  tbe  seal,  or  cancel  a  bond,  in  coq' 

sequence  of  the  fraud  of  the  obligor  practised  by  him,  the 
-obligee  may  declare  aa  such  mutilated  bond,  as  tbe  deed  of 
the  party,  and  state  the  special  facts  iu  the  proferts :  2.  A 
court  of  law  has  concurrant  jurisdiction  with  a  court  of  equity 
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n  ft  mit  to  cafom  Mich  a  bond.    Ths  fint  cmidi  bI-  V»l.  IV. 

,  hj  his  Mnno  writing  obl^  Cb.  107. 

guocjr  SMled  with  hii  Msl*  aod  wUeh  said  writiag  obligatory     ^rt.  1. 
tin  pits,  produce  to  (ha  court  here,  in  a  nutilMwt  SMH,  and      Can. 
ewaoM  cdMrwiJB  produce  the  same  bjr  reann  that  a  part  of   s^-v*^ 
the  cooditiDa  bare  uiklerwrltteH,  aad  the  cigoature  aod  seal  of 
tha  said  Spauldiog  h«re  bsea  tom  from  ibe  sane  and  destin- 
ed by  the  collector  of  tbe  port  of  B,  oecMioaed  by  die  pro- 
doctioD  to  Imn  of  a  fiilse  and  fraudulent  certificate  then  sop- 
poaed  by  turn  to  be  Buej  purportiag  that  tbe  mercfaandise 
specified  in  said  ceadition  bad  been  delirered  at  a  port,  or 
pace,  widiout  the  limits  of  the  United  States,  at  the  island  of 
St  Thomas,  acknowledged  himself  to   be  held    and  firmly  ^*^J^  f' 

bound  to  ^  United  States  id  tbe  sum ,  so  io  coimnon  ^aatdla«.*' 

form.  See  the  word  Stai  in  the  Index,  so  words  Aim  eit 
fiiOwm;  Read  v,  Brockman ;  Bohon  v.  Cu-liste,  in  the  Table 
of  Cases.  This  count,  though  good  in  substance,  was,  on 
niecisl  demurrer  to  it,  amended.  See  cb.  144,  a.  9,  s.  4  j  6 
Mm.  Ch.  R.  342. 

If  both  parties  lodge  their  deed  with  A,  and  he  tears  off' Cown,  74t. 
die  seal,  this  does  not  vacate  or  destroy  it,  but  an  action  of 
covenant  still  Kes  on  it :  2.  If  a  stranger  tear  off  the  seal,  this 
wilt  not  vitiate  it.  A  tore  off  the  seu,  by  mistake,  supposbg 
tbe  agreemrat  was  fully  paid  when  in  fact  it  was  not,  but 
f  500  remained  due  on  it,  so  found  by  tbe  jury. 


CHAPTER  CVm. 
HASSACauSETTS  STATtTTES. 


J  3.     TWnt  HI  Aew  York.     Held,  towns  in  New  Torkara  Am.  9. 
ies  politic  of  special  character  and  limited  powers,  and  ss    Ceii. 
socb,  can  hold  proper^:  2.  The  town  can  regulate  only  tbe \^^iJ^' .*' 
eosmoa  land  held  in  its  corporate  capacity :  3.  Only  those  within  f,^,^  ^  Norflt 
tbe  town :  4.  Its  title  to  land  is  subject  to  State  legislation :  6.  No  Heni 
rigbt  of  property  is  violated  by  tbe  decision  of  a  town :  6.  ^  " 
.Hempstead  had  power  to  hold  lands  by  patents  from  early  gov-     "' 
emors  of  tbe  coiony,  and  these  constituted  tbe  inhabitants  a 
body  politic  and  corporate  :  7.  The  division  of  Hempstead  into 
two  new  towns,  assigned  to  each  the  town  lands  lying  within  its 
Emits :  8.  This  divisifw  was  a  partition  of  the  common  land,  in 
fiu»,  as  well  as  in  dtle.     Chancellor  Kent  thought  all  the  lands 
remained  to  Hempstead.     This  is  the  principle  in  Mas$achu-3J«)»i.Cb.R 
setts ;  the  court  of  errors  held  otherwise,  that  the  inhabitants  of  ^'  ''•»'•"  * 
the  (wo  towns  held  them  in  common.  ''  ■*«=""- 

IWns  in  New  York,  says  the  Chancellor, '  are  little  repub- 
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Vol.  IV.  lies,  recogniud  by  the  coDsthutioti,  defined  by  the  laws,  and  in- 
Cb.  108.  vested  with  imporutnt  powers.'  '  Their  powm  ere  exercised, 
jirt.  3.     foA  their  muDicbal  (xucenis  are  adrnmistered  hj  towiwneet- 

Con.  inga  aad  town-officers.' 
.^1.^,.^.  ^  15  con.  Titles  to  lands  made  by  Indian  tribes,  or  nations, 
cannot  be  admitted  in  the  courts  of  this  country.  Same  prin- 
ciple  as  to  lands  northwest  of  the  Ohio,  deeded  by  Indian  tnbes, 
or  nations,  to  private  indiriduals  in  the  years  1773  and  1775; 
s  Wbui  i4»-°°^  *°  ^^  admitted  in  the  Courts  of  the  United  States.  In  this 
w«,  JolmiiHi  ^^^  ^  court  held  the  European  governments  asserted  the  ex- 
k  Gnfaam'B  cluHve  right  of  grandng  the  soil  to  Individuals,  subject  only  to 
Im>m«.  Me  (}jg  Indian  right  of  occupancy — that  this  was  the  praciice  of 
Spain,  France,  England,  and  Holland ;  each  resting  on  the 
rigbts  and  title  given  by  diteovmi.  To  Cabot's  discovery  in 
1498,  the  EngUsh  trace  their  title  to  all  Eoglidi  territories  in 
North  America,  this  discovery  bring  made  under  the  authority 
of  the  king  of  England,  granted  in  1496.  The  commission  as- 
serted the  right  to  take  possesuon,  notwithstanding  Indian  occu- 
pancy, but  acknowledged  the  prior  chrittian  possessions  and  dis- 
coveries. The  United  States  have  adopted  the  same  princi- 
ples. By  the  treaty  of  peace  of  1763, '  the  powers  of  govern- 
ment, and  the  right  of  soil,  which  had  previously  been  in  Great 
Britian,  passed  definitively  to  the  United  States.'  Vast  portions 
of  the  Innd  were  occupied  by  the  Indians.  The  right  was 
complete,  subject  to  this  occupancy,  and  in  1779,  Virginia  passed 
an  act,  declaring  her '  exclusive  right  of  preemption  from  the 
Indians  of  all  lands  vrithin  the  limits  of  her  chartered  territory,' 
and  assertiDg  the  govennnent  alone  bad  and  ever  had  had  the 
rigbt  to  purchase  of  the  Indians,  be.  This  principle  ever  has 
been  universal,  with  a  few  exceptions.  So  several  States  ceded 
to  the  United  States  jurisdiclion  and  soil  In  and  over  vast  terri- 
torv,  then  claimed  and  occupied  by  Indians ;  ^et  the  exclusive 
rigrit  of  the  United  States  to  extinguish  their  title,  and  to  grant 
the  soil,  has  never,  we  believe,  been  doubted,'  and  '  the  exclu- 
sive right  of  the  British  govemmeni  to  the  lands  occopied  by 
the  Indians  has  passed  to  uiat  of  the  United  States.'  The  same 
principle  as  to  Louisiana  and  the  Floridas.  The  Indian  occu- 
pancy  does  not  prevent  &  State  having  a  seitin  in  fee.  But  the 
Pl^.  Indian  '  right  of  possesion  has  never  been  questioned.' 

AVur  York.  Held,  the  Indian  tribes  within  the  State,  are 
^^^•^  subject  to  it.  Same  point  in  the  same  case.  20  Johns.  R. 
JobM.  B.  188.  S93,  in  error.  Same  case  in  error,  a  patent  for  lands  to  J.  S. 
an  Oneida  Indian,  and  to  hi*  htin  and  auitgn*  forever,  is  to 
him  and  his  Indian  heirs,  whether  tdimi  or  diizau.  Such  a 
patent  is  presumed  to  have  been  issued  \xv  proper  authority,  and 
as  equivalent  to  a  legislative  grant  to  J.  S.  and  bis  Indian  heirs. 
Same  case  in  error;  the  Indians  within  New  York  are  not  ciii- 
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leos,  but  disdna  tribes  or  natimis,  Krmg  under  the  protection  of  Vol.  IV. 
the  goverameni.  But  before  decided  difiereutl;.  20  Johos.  Ca  108. 
R-  168.  Art.  4. 

%  1  am.    The  acts  of  the  legislature  passed  dunog  the  re-  -   Con. 
rolution  coofiscatiDg  the  property  of  refugees,  are  ralid  under     ^^^^^^ 
the  present  constitutioii  of  New  Hampshire.     2  N.  H.  Rep. 
31-36. 

^  5.     The  act  of  PeuDsylvania  of  1779,  for  vesting  the  es- »  Whwt  Mi- 
tates  of  the  late  proprietanes  of  PeunsylvaDia,  in  the  Common- J^^'jJ^I^ 
wealth,  did  not  confiscate  lands  of  the  propiietaries,  which  were  emrv.  Smith, 
within  the  lines  of  maDors ;  nor  were  the  ssme  confiscated  by  bx  den.  Peon, 
the  act  of  1781,  for  esubUshing  a  land  office  :  2.  The  statute '^'''*^- 
of  Umitations  of  Pennsylvania,  of  1795,  is  inapplicable  to  an 
action  of  ejectment,  brought  to  enforce  tbe  unpaid  purchase 
money,  for  lands  of  the  proprietaries,  witbin  the  manors  for 
which  warrents  had  issued,  nor  is  tbe  act  of  limiutlons  of  1705 
a  bar  to  such  action. 

^  1    con.  Aa  lo  the  wife's  releaung  her  right  of  dower.    See  Akt.  5. 
dower,  ch.  130,  a.  4,  s.  12.  Con. 

%  24.  Mass.  Act,  1831,  ch.  85,  s.  1,  provides  that  when 
any  mortgagor,  &c.  shall  bring  his  hill  in  equity  for  the  redemp- 
tioa  of  tbe  land  mortgaged  witbin  three  years,  next  after  the 
mortgagee,  &c.  shall  have  obtained  actual  possession  thereof, 
for  condition  brtdcen,  and, '  shall,  in  his  bill,  ofer  to  pay  such  sum 
as  shall  be  found  justly  and  equitably  due,  or  to  perform  such 
other  condition,  as  tbe  case  may  require,  such  o^r  shall  have 
the  like  force  and  efiect  as  a  tender  of  payment,  or  perform- 
ance made  before  the  commencement  of  the  suit;  and  the  IhU 
shall  be  sustained  without  any  proof  of  such  previous  tender, 
provided  the  mortgagee,  or  those  claiming  under  him,  ^all  on 
request,  have  refused  or  neglected  truely  to  state  his  or  their  ac- 
count, or  tbe  sums  due  on  said  mortgage,  before  the  commence- 
ment of  such  suit,  and  in  such  case  no  costs  shall  be  awarded 
against  the  mortgagee,  8jc.  unless  it  shall  appear  he  has  unrea- 
sonably refused  or  neglected  to  render  a  just  and  true  account, 
irfien  thereto  requested,  of  the  money  due,'  8zc.  There  must  l  Pick.  r.  sm 
be  a  demand  on  tbe  mortgagee  la  render  an  account  and  a  re-  Sf^^'"*^  •* 
Hisal  to  account,  and  the  demand  must  be  so  made  as  to  time  ^^' 
and  place,  as  that  he  may  have  an  opportuniQr  to  render  hisp,,.  y^^ 
account ;  and,  p.  546,  was  no  such  refusal.  anJ. 

&  35.  Where  the  complainant  agreed  to  sell  goods  for  the*Pl«k-  ™-''T' 
deft,  for  four  years,  for  half^profits,  and  the  deft,  agreed  to  board 
.  and  clothe  him  out  of  the  goods,  the  ph.  did  tbe  business  ac- 
eordiM;ly ;  and  at  the  end  of  the  term  the  deft,  possessed  him- 
Mlf  oftbe  books  and  papers  of  the  concern,  and  detained  them 
from  the  pit.  Held,  on  bis  Inll  in  chancery,  that  if  the  piL  waiFfmy  «  Hn- 
not  a  partner  of  the  deft.,  he  had,  at  least,  a  joint  interest  in  the  >7. 
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baoks  «wd  pBpen ;  M>  WW  entidod  under  staL  ms,  di.  140,  to 

,    a  remedy  id  equity  agtinM  th^^eA. 

^  36.     Aad,  4  Pick.  78-8^  Chandler  b  al.  t>.  Chandler  & 
a),  another  ease  in  iciuity  within  said  stat.  1833,  c.  140,  be- 
tween paitnen.  The  till  wssio  compels  settlement  of  aceounti 
after  the  partnership  was  diaaolved.     See  cb.  53,  a.  1. 
-      A  bill  of  discovery  cannot  be  supported  where  there  is  bd 
>n.  written  evidence  to  prove  the  trust. 

^vtA.tm~~       ileld,  in  relaUon  to  the  wbjeou  over  wlndi,  by  Sutete  1BT7, 
sie,  JaB».  cb.  87,  this  court  has  chaoceiy  jurisdictiOD,  its  power  is  jene- 

" i^     ^  ""^  co-extennve  with  that  «z«vi9ed  by  the  Court  of  C%an' 

oery  in  England,  so  far  as  is  consistent  irith  the  coDstiimion  and 
laws  of  the  Commonweakh  :  2.  The  court  may  make  a  decree 
against  a  corporation,  and  mforce  it  by  a  sequestratioD  or  o&er 
pTooess,  which  may  become  necessaiy :  3.  A  bill  in  eqnt^  lies 
to  compel  the  qjecific  performance  of  an  awvrd  made  pursuant 
to  a  voluntary  submission  of  the  parties  in  writing,  thoo^ 
not  acquiesced  m  by  tbem  :  4.  An  award  that  a  party  shall  exe- 
cute a  release  of  real  estate,  is  a  proper  sul^ect  for  a  bill  for 
qiecific  performance,  there  being  in  such  case  no  adequate  and 
complete  remedy  at  faiw. 

^  Sft.  Musacliuaetts  let,  Jan  36,  1818,  ytmidm, '  ihal  when 
any  eDfD|dunt,  bill  or  attit  in  equi^  atnu  be  pending  in  tin 
auprerae  judicial  cotut,  in  any  county  in  which  any  decree, 
order,  or  injunction  ahall  hare  been  made  or  passed,  k  ^11  be 
law&l  for  any  justice  c^  said  court,  as  wefl  in  vaoation  «s  in 
tens  time,  to  uaue  all  such  writs  and  processes,  as  rtny  be 
necessary  10  carry  into  full  f^vct,  sudi  decree,  order,  or  in- 


CHAPTERCrX. 

Mones  or  contetino  iANDs,kc. 

Coil.'  ^Soon.  Coraaanton  an  B«reameot, dntfd  April  6,  1834,  by 

FnnebMv.     wfaichthapll.^ieed  to«di«>ttedttft.«kitofland,br  jfSOO,  and 
LMcb.  K  Coir>  (o  exscun  a  deed  l^  July  1 .  1 834,  in  ctnsideradon  whereof,  the 
m,MW-S(e.    jefl.  agreed  then  *o  pay  $100,  and  g;w«  aboedand  mortgage 
for  the  balance.      A  fewminutss  after  ezeouting  the  aereement, 
ibe  puties  agreed,  by  parol,  ibat  the  office  of  B  and  B,  Itc, 
},       ifaould  he  the  place  of  perfomnnce.     Late  in  June,  the  ph'& 
attorney  told  the  deft,  tbe  pit.,  July  1,  would  be  «t  the  office  to 
perform,  be     DcA.  re^ed,  it  woijd  be  of  bo  use,  for  ht 
ifaovld  not  perfnn,  allmig  there  waa  not  water  on  the  lot  suf- 
ficient for  a  diatiUery.    The  pit.  attended  at  die  place  ontfaeap- 
pdnMdday,  widtadeadacootdingiothe  parol  ^mamti  b« 
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Uie  deft,  did  oot  attend.  A  few  days  after  the  ph's.  attorney  otki-   Vol.  IV. 
ed  the  deed  to  the  deft.,  but  he  refused  to  receive  it.    On  these  Ch.  109. 
ftcts,  decided  tor  the  pit. ;  I.  Said  the  court,  the  t&Kffery  of  the     Art.  S. 
deed  was  a  condition  precedent  to  the  payment  of  the  money ;       Cm. 
(quere,  if  not  concurrent :)  3.  but  for  the  parol  agreement,  the    %,^>v^/ 
iHt.  must  have  sought  the  deft.,  and  offered  him  the  deed  :   3 
Clear,  a  written  contract  cannot  be  contradicted  by  parol:   4. 
AU  which  passes  between  parties  previous  to  a  writing,  is  merg- 
ed in  it.     5.  In  this  agreement,  no  place  was  named  for  to  per-  . 
form  it :   6.  Clearly  it  was  competent  to  the  deft,  at  any  time 
after  the  execution  of  the  agreement,  to  designate  the  place 
where  the  bnnness  ^lould  be  done :  7.  Doubtful  if  a  tender  of 
the  deed  was  necessary,  after  the  deft,  said  he  should  not  per- 
form :  8.  The  defence  (no  such  stream  as  the  pit.  represented) 
was  well  excluded,  said  the  court,  on  the  authority  of  Dorr  v. 
Muosell,  13  Johns.  430.     Then  the  plea  was,  the  pit.  obtained 
the  bond  ftsudulenily,  by  falsely  representing  himself  as  the  in- 
rrator  and  patentee  of  an  improvement,  averred  to  be  untrue : 

Silea  held  bad :  (3  Johns.  177,}  *  where  it  is  decided  that  a 
raudulent  representation  of  the  quality  and  value  Of  the  rhiag 
sold,  forms  no  defence  in  a  suit  on  a  tpaeiality.  The  fnud 
which  avoids  a  lieed,  is  not  a  fraudulent  representation  as  to  the 
eojuideration,  but  a  ftaud  relating  to  the  execution  of  it,  as  a 
fraudulent  misreading,  or  obtaining  such  an  instrument  as  the 
obligor  did  not  intend  to  give.*  It  is  fully  settled  a  speciality 
per  H,  implies  a  valuable  consideration.  See  ch.  63,  as  to  de- 
ceit, be. ;  and  Champion  v.  White,  S  Cowen,  509-613.  Held, 
also,  a  covenant  cannot  be  avoided  in  a  court  of  law,  on  the 
grauod  of  a  misrepresentation,  as  to  the  contidtration. 

^7.  So  the  grantor  may  sue  the  grantee  for  a  part  of  the 
consideration  money  expressed  in  the  deed  to  be  received ; 
which  part  the  grantee  faib  to  secure  by  mistake,  or  to  pay ;  the 
receipt  in  the  deed  is  not  conclusive.  17  Mass.  R.  S49-359, 
Wilkmsoa  e.  ScoU. 

^  18  em.  Id  conveying  a  mill  tdte,  fttlls,  privileges,  &e.,  'ex- Abt.  4. 
elusive  of  the  grist  mill  now  on  said  falls,  with  the  right  of  main-    Con. 
taining  die  same,'  the  retervatioa  secures  to  the  grantor  no  tight  i  OrMnl.  *n- 
to  the  soil,  but  only  a  right  to  the  use  of  the  mill  then  standing,  ^'''■ 
so  king  as  it  is  kept  in  repair.     As  an  exception  operates  by 
way  of  restriction  on  the  general  language  of  the  grant,  if  it  be 
in  ambiguous  language,  must  not  be  enlarged  by  construction, 
but  be  construed  strictly.     The  same  rule  of  law  applies  (o  a 
reaerratXHi. 

%  1  em.  But  the  habendum  may  be  limited,  as  fi  Bam.  &     Abt.  I. 
Cres.  709-730,  Goodtille  v.  Gibbs;   ejectment  he.     Martha        Cm. 
Button  by  lease  and  release,  conveyed  real  estate  to  John  West- 
bro^  his  heirs  and  assigns,  to  hold  to  him,  bis  hurs  he. 

rob.  IX.  43 
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Vol.  IV.   from,  and  after  ber  deatb,  to,  for,  and  upon  tha  uwb,  and  btenU, 

Ch.  109.  and  purposes  therein  after  meolioned.     Held,  by  the  premise*, 

Jirt.  10.     an  immediate  estate  of  freehold  was  given  to  John  Westbrooks, 

Cm.       and  thai  the  habendum  bad  not  tbe  e&ect  of  making  the  deed 

i^rs/-^^,    void,  as  giving  a  freehold  in  jvturo.     On  the  vbole,  when  the 

premises  fix  toe  estate  in  certainty,  they  fife  tbe  governing  and 

operating  part  of  the  deed :   see  also  Carter  v.  Medgwicb,  3 

Lev.  339 ;   for'if  an  estate  be  well  Gned  in  tbe  premises,  as  in 

fee,  in  tail,  or  for  life,  &u:.,  the  deed  is  good  without  an  kaben- 

dum;  and  Jarman  v.  Orchard,  Skin.  528 ;  Salk.  346. 

Tbe  habendum  may  lessen,  enlarge,  explain  or  qualify,  but 

not  contradict  the  estate  granted  in  the  premises.     1  S^.  U 

R.  3T5,  360 ;  16  Johns.  R.  383-575. 

Jirt,  6.  ^13.  Conveyances  on  Massachusetts  statutes.    Implied  notice 

Con.  °^  ^  P"°'  unregistered  deed,  to  avoid  a  subsequent  deed  or  at- 

3  Pick.  R.  149  tachment,  must  be  not  merely  a  probable,  but  a  necessary  and 

-vn,  HcHec-  unquestionable  inference,  from  the  facts  proved.   The  cases  turn 

^•-  °^     on  the  dolut  malut  of  the  civil  law.    Dig.  Lib.  4,  tit.  3,  lex.  2. 

See  ch.  3S,  a.  ] ,  s.  29 ;  see  also  ch.  32,  a.  6,  s.  3,  6,  most  of 

the  cases;  see  also,  a.  10,  s.  5,  this  chapter,  and  many  other 

places  in  it,  and  in  cb.  32.     The  only  doubt  in  McMechan  e. 

Gf  iffing  is,  if  the  evidence  of  notice  did  not  come  up  to  the  rule 

kid  down  in  the  case. 

§  14.  4  Pick,  253-267,  Cushing  o.  Hurd,  Jr.,  held,  1 .  A  mort- 
gagee may  attach  and  levy  on  land  mortgaged  to  him  for  a  debt 
not  secured  by  a  mortgage :  2.  A  and  B,  creditors  of  an  insol- 
vent debtor,  A  knowing  only  that  C  was  makine  a  deed  to  B  of 
C's  land,  attached  it  before  the  deed  was  recoraed,  though  after 
it  was  executed  and  delivered,  the  aitachmeDt  holds  against  tbe 
deed.  There,  the  deed  was  only  about  to  be  made,  and  this 
fact  A  knew,  so  the  case  is  not  like  Priest  v.  Rice,  1  Pick.  168, 
but  Warden  v.  Adams,  15  Mass.  R.  233:  ched  ch.  113,  a. 
5,  8.  57. 
tM'Cord,  ns.  ^  15,  Xo  make  an  unrecorded  deed  valid  against  a  subse- 
quent purchaser,  expUcit  notice  must  be  shown;  yresumptive 
notice  is  not  sufficient. 

^  3  con.  But  the  last  proviso  foUows  in  13  EliK.  cb.  5,  imy>- 
Aht.  9.        vided  also,  and  be  it  enacted,  &ic.,  '  that  this  act,  or  anytiuog 
Con.  ibereui  contained,  shall  not  extend  to  any  estate,  or  interest  in 

lands,  tenements,  hereditaments,  leases,  rents,  commcws,  profit^, 
goods,  or  chaUels,  had,  made,  conveyed,  or  assured,  or  bei«after 
to  be  made,  conveyed,  or  assured  ;  which  estate  or  interest,  is, 
or  shall  be  upon  good  consideration,  and  bona^fide,  lawfully  con- 
veyed or  assured,  to  any  person  or  persooi,  or  bodies  politic,  or 
corporate,  not  haeing,  at  the  fitne  ofnuh  conveyanee  or  auvranee 
to  them  made,  any  manner  of  notux  or  knowledge  of  mch  anta, 
fraud,  or  coliusion,  at  a^eMoid,  anything  before  mentioned  to 
tbe  contraiy  hereof)  notwithstanding.' 
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There  a  a  like  proviso  in  the  37th  of  EUz.  except  the  above   Vol.  IV. 
words  understood  are  oraitfed  for  good  reasoos  ;   lor  if  a  con-   Cb.  109. 
veyance  were  intended  to  defraud  after  purchasers,  that  intent     ^rt.  9. 
could  not  be  known  to  have  existed  until  a  sale  was  actual]}'       Con. 
made  bj^  the  veitdor,  to  a  subsequent  purchaser,  as  if  A  convey      s^p-v^/ 
to  B,  both  msBotng  fraud,  and  bgvre  A  conveys  to  any  other, 
B  aells  to  C,  a  fair  purchaser  baaajide,  and  for  a  valuable  con- 
^der«ti(»,  now  it  U  clear  that  C's  title  is  valid,  because  he  pur- 
cbaaes  witfamtt  the  possibility  of  knowing  the  fraud  A  and  B  in- 
leaded.     See  Sutton  v.  Lord,  ch.  33,  a.  2,  a.  S,  Goodale  d* 
Nicbob,  ch.  33,  a.  S,  s.  1,  ttc. 

If  A  convey  to  B,  taeaning  to  defraud  subsequent  purchasers, 
yet  there  can  be  no  fraud  in  fact,  until  A  ^all  convey  to  some 
onfaer,  and  if  he  never  convey  but  to  B,  there  never  can  be  any 
fraud  m  fact,  whatever  A  or  A  and  B  might  intend  in  the  c<hi- 
veyanca  to  B.  The  word  coUution  includes  both  parties. 
Whenever  the  creditor  grantee  knows  the  debtor  means  to  ddat/, 
Minder  or  d^rawi  his  other  creditors,  the  creditor  taking  the 
conveyance,  aids  the  debtor  in  his  fraudulent  intentions,  and  be- 
comes a  party  to  them,  and  so  makes  the  conveyance  to  hirii 
null  and  void,  and  in  toto,  for  he  shall  not  so  aid,  and  yet  bold 
tbe  conveyance  good  for  his  real  advances.  See  ch.  32,  a. 
1,  s.  23. 

^  4  con.  2  Rand.  93-108,  Newman  e.  Chapman,  held,  a  sub-  Aat.  10. 
quent  purchaser  will  be  afibcted  with  notice  of  a  prior  mort-  Con. 
gage,  though  not  recorded,  if  he  has  actual  notice  of  the  exist- 
ence of  it  i  and  the  fact  of  notice  may  be  inferred  from  circum- 
stances, as  well  as  proved  by  direct  evidence :  S.  If  for  valuable 
consideration,  witlwnt  actual  notice,  be  is  not  afiecied  by  a 
pending  suit  to  foreclose  a  mortgage,  not  duly  recorded  :  3; 
Pendente  lite,  or  lis  vendetu,  a  suit  pending,  is  notice  to  all : 
but  now  in  chancery  lia  pendent  does  not  exist  nil  service  of  the 
t«bpana  and  bill  filed :  p.  103,  and  p.  108 ;  a  mere  lis  pendens 
does  not  affect  the  conscience,  and  it  is  ibis  that  makes  a  second 
pnrcbasejroid  where  iie  pendene  or  an  unrecorded  deed  exists. 
See  lien. 

4  f^ck.  143-165 ;  same  principle  as  to  attachment :  1  Pick. 
164-169. 

J4eon.  They  can  make  partition  of  undivided  lands  by  vote,  Akt.  11. 
without  any  instrument  under  seal ;  and  this  under  Massa-    Con, 
ehusetis  statute   1783,  cb.  3d ;   and  their  vote  authorizing  a  Folger «. 
comrainefl  to  tdl  lands,  empowers  them  also  to  make  deeds  in  SJJ^Si.'ios" 
tbe  name  of  the  proprietors.   Of  the  form  of  the  deed.  3  Greeol. 
33B-340. 


Digitized  by  Google 


CONVEYANCES. 


CHAPTER  ex. 
PRINCIPLES  OP  ENGLISH  CONTET ANCES  ADOPTED  HERE. 

^  9  eon.  A  grant  of  land  to  ths  heirs  of  A,  who  ia  liring,  is 
void.  The  deed  of  A  B,  in  vclual  posMsnoo,  relerriDg  to  such 
grant,  conreys  all  the  title  be  has.  1  Pick.  R.  37-32,  Hall 
V.  Lnooard  k  bL 

Akt.  3.  ^  7.  A  and  B  agree  to  make  a  lease  oo  certain  tenoB, 

Con.  B,  to  whom  it  is  to  be  made,  cannot  enforce  a  specific  peribnn- 

\S^  **~  ^oce,  unless  be  performs  his  pan  of  the  tgreement,  or  ofiert  to 
pertbriD,  or  shows  be  is  wtlbng  and  able  to  perform:  2.  If  B, 
tlifl  lessee,  owe  A,  the  lessor,  a  debt,  and  as  collateral  securhf 
therefor,  conreys  to  him  certain  lands,  and  tfaete  arc  loat,  being 

HvtIb.  Iu.,    sold  for  taies,  the  lots  is  B's,  as  be  is  bound  to  see  them  paid, 

V.  BuUn.        as  hi*  equitable  title  to  the  lands,  is  complete. 

•Pl^'f^l—       §  30  con.  The  lessee  covenanted  not  to  carry  any  bay  from 

Pntaamkli.  o^tbe  farm,  on  penalty  of  $10  «  ton.  His  creditor  look  bay  in 
execution  for  bis  debta  against  his  consent :  this  was  no  bruch 
of  his  covenant. 

Waidw  «.         A  lease  for  seven  years,  contained  the  lessee's  covenant  that  be 

^j*^^*g'  JJ  '  sboidd  not  assign  over,  rar  otherwise  pert  with  the  uidcDtute, 
'  or  the  premises,  thereby  leased,  or  any  pert  thereof,  and  there 
was  a  clause  of  reentry  for  breach  of '  covenants.  The  lessee 
underlet  for  two  veers.  Held,  1.  No  forfeiture :  2.  One  of  the 
conditicHis  of  a  feese  was,  that  the  lessee  sbouU  pay  all  ttaet, 
tec.  Held,  the.  lessor  had  no  r^t  to  enter  for  toe  breach  of 
the  condition,  widiout  showing  a  demand  of  payment  (^  the  tax, 
within  the  period,  required  by  law  in  order  to  create  a  forfeiture : 
3.  Nor  can  the  leaaor  reenter  on  ibe  grouitd  of  forfeiture  for  the 
non  payment  of  rent,  without  showing  a  demand  of  the  rent  due 
on  the  last  day,  from  Ibe  tenant,  on  the  premises,  a  convenient 
dme  before  sun-set,  be.,  or  a  strict  compliance  with  all  the  fbr- 
malides  reqiured  by  the  comm(»  law,  his  claim  being  r^rded 
itrictijuru :  4.  Proving  a  demand  of  the  rent  of  the  tenant,  at 
his  house,  on  the  premises,  in  the  afternoon  of  the  last  day,  is 
sufficient :  5.  At  ibe  bottom  of  the  lease  was  a  cUuse  of  reentry 
for  nm  performance  of  covenants,  conditions  &c.  The  leasee 
agreed  not  to  make  any  aheratioos  in  the  buildings  without  the 
consent  of  the  lessor.  HeM,  this  rested  merely  in  covenant, 
and  was  i>ot  a  condition,  for  the  breach  of  which,  the  lease  was 
to  be  forfeited.  See  also,  18  Johns.  R.  174,  and  p.  447,  when 
the  lessor  goes  for  a  forfeiture  or  a  penalty,  he  must  prove  a' 
demand  made,  as  above.  It  is  a  goon  defence  for  the  tenant, 
that  he  was  ready  on  the  land  to  pay,  but  the  lessor  was  not 
_  ■  there  ready  to  receive  tha  rent.  If  payable  off  the  land,  and 
there  is  a  clause  of  distress  if  the  rent  be  in  arrear,  being  law- 
fully demanded  at  such  [dace  as  is  appomted,  there  must  be 
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BUbh  a  -demuid  to  en«ble  ths  lessor  to  dhtrun.  If  the  reitt  be  Vol.  IV. 
MTsble  jearljr,  in  wbeRt,  in  Albany,  at  such  place  there  ai  the  Cb.  110. 
leraor  slull  apfwint,  idiI  be  makes  uo  appotDtmeiM,  it  ii  paj^le  jjrt.  3. 
on  the  lend.  Con. 

^  S4.  AMmmpiit  on  direrte  promise  slated  in  the  declara-     ^^r-^-.!^ 
tion  of  tin  deft,  the  lessor,  such  as  .that  tiiere  should  be  a  suf-nHin.  R. 
ficiency  of  waler  and  of  a  good  quality ;  but  as  ihece  promises '^'- 
were  made  before  the  lease  was,  the  court  held  no  action 
could  be  sustained  on  them.     The  lease  was  a  sealed  one,  and 
the  decision  on  the  common  ground  that  all  prior  verbal  nego- 
tiations and  promises,  are  excluded  by  the  agrremeot  being 
reduced  to  writing,  as  being  resolved  into  it. 

^  35.  If  the  lessee  attempt  to  deprive  his  lessor  of  the,  ben- 
efit of  possession,  fnmdulenlly  pretending  to  give  it  up,  he  is 
Mill  lessee,  and  the  lessor  may  recover  possession  agaiDiI  him 
in  ejectment ;  and  if  A  come  into  possession  under  the  lessee, 
he  has  only  such  rights  as  the  lessee  has.  But  if  A  accept  a  *  Beri.  k.  B. 
lease  of  a  part  of  B's  tract  of  land,  A  is  not  estopped  to  con- 
troren  B's  title  to  the  remainder  of  the  tract.  6  Serg.  8c  R. 
S36.  Pederick  v.  Searle. 

&  1.  A  having  seism  in  law,  but  never  in  actual  possessioo  Abt,  4. 
of  lands  in  fee,  can  convey  them  by  lease  and  release,  for  a    0«». 
valuable  consideration,  where  no  person  has  the  actual  posses- 
sion at  the  time  of  tlie  conveyance.     4  Har.  tt  M'H.  488, 
Lewis's  lessee  t>.  Bntts. 

^  11.  A  gives  a  bond  to  B,  conditioned  he  shall  forever 
peaceably  hold  and  enjoy  land  conveyed  to  him  by  C,  will 
operate  as  a  release  of  all  A's  right  in  the  land.  3  Har.  & 
M'H.  131  to  146,  Kelly's  lessee  v.  Greenfield. 

^  31  eon.  The  remainder  must  come  to  the  remainderman,  Abt.  S. 
Sic.  in  its  ancient  ooodition.     15  Ves.  Jun.  580;  13  East.    Con. 
4S5  ;  13  Ves.  Jun.  366. 


CHAPTER  CXI. 

CONDITIONS  AND  DEFEASANCES. 


^  1  eon.  Delivery  of  a  deed  of  defeatanee,  fyc,  if  never  Amr.  3. 
dflhrered  to  the  grantor  in  a  deed,  but  deposited  willi  a  third    Con.  * 
perton  10  be  delivered  on  a  condition  the  grantor  never  per-  s  N.  H.  R< 
farmed,  does    not  render  the  deed  a  mortgage.     The  de-^^~"- 
fatsence  was  returned. 

^  3  Gon.  A  case  in  1  Cowen,  199-303,  decided  on  the 
same  principle  as  Hodges  v.  Smith,  Creditor  may  bind  him- 
aelf  to  accept  a  sum  less  than  the  true  debt,  on  condition  the 
leas  sum  be  paid  by  a  certain  day  ;  if  not  so  paid,  or  tender- 


ed, Ibe  true  debt  is  recoverable. 


Diqiized  by  Google 


S42  CONVEYANCES. 

Vol.  IV.        %  S.  So  a  eondition  mM/  be  void  and  the  alate  imUd.     A* 
Ch.  111.  in  executing  a  power,  thfl  giA  or  appointment  ainy  be  good, 
Art.  3.     and  tbe  condition  annexed  void ;  as  if  A  be  empowered  to 
Con.       appoint  an  estate,   and  be  does  It,  and  adds  a  condition  the 
s>iv-^    appointee  release  a  debt ;  the  estate  is  nlid  and  condition  is 
void,  as  it  is  distinguisbablc,  8tc.     2  Ves.  644  ;  1  Ves.  281  ; 
1  Ball  8£  Beat.  77,  Dillon  v.  Dillon. 
Akt.  4.  ^  ®  ™'''    "'^'i  "  condition  it  to  be  petformed  in  a  retuon- 

Cff^^  able  time.     A,  hy  deed,  conveyed  lands  to  B,  subject  to  a 

HuniitDo  «.  ground  rent,  pajable  to  C,  and  tbe  same  day  the  parties  exe- 
fc ilb™^'*' ""'^'^  a"  indenture,  reciting  the  deed,  and  that  it  was  their  in- 
'  dted  WbiT-  ^^^^  and  meaning,  and  the  deed  of  convejanoe  was  on  tbia 
uo'i  DtgeM  of  condition,  and  mutual  agreement  between  tbe  parties,  that  B 
r«iiD.Bepora,^g„lj  indemnify  A  from  all  costs  and  charges  by  reason  of 
die  noo  payment  of  the  quit  rent,  due  or  to  become  dne,  and 
would,  also,  build  a  dwelling  house  on  the  lot,  and  su^r  A 
and  his  vrita  to  reside  there  during  their  joint  lire^,  and  until 
it  should  be  built,  they  were  to  reside  in  the  old  tenement  then 
on  the  lot.  After  this,  followed  covenants  of  miituHl  perfor- 
mance. B  paid  the  quit  rents,  but  did  not  build  the  dwelling 
house.  A  and  Iiis  wife  resided  in  the  old  tenement  during 
their  lives,  and  A  sometime  before  his  death,  conveyed  the 
estate  to  D.  Held,  it  was  on  condition  of  building,  and  that 
B  forfeited-  tbe  estate  by  not  performing  that  condition  in  a 
convenient  or  reasonable  time,  whereby  the  estate  revested 
in  A,  without  entry  to  take  advantage  of  the  breech  of  the 
condition,  at  ht  teat  in  poueition,  and  without  notice  of  the 
non  performance  of  the  condition.  No  time  of  performing 
the  condition  being  named,  on  general  principles,  according  to 
some  cases,  B  had  during  bis  life  to  perform,  by  building  tbe 
house,  but  according  to  the  esse  of  Booth,  Szc,  see  ch.  177, 
a.  9,  8.  9,  10,  U,  &.C.,  B  was  to  perform  in  reasonable  time; 
for  by  Am  otm  act  he  could  build  the  house,  and  to  do  it,  no 
concurrent  act  of  the  parlies  was  necessary.  Add  further,  it 
was  obviously  the  meaning  of  the  parties,  the  house  should  be 
buih  in  convenient  time,  in  order  that  A  should  have  all  tbe 
benefit  intended  to  be  secured  to  him.  Tbe  only  doubt  in  this 
is,  as  to  the  reentry,  for  it  is  stated  the  estate  revetted  m  A ; 
this  implies  he  had  been  devested  of  it ;  so  living  merely  in 
the  old  house,  was  not  having  the  estate  vested  in  him  ;  then 
how  revett  without  entry,  or  doing  some  act  of  a  nature  to  re- 
vest the  laud,  &C. 
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Vol.  IV. 
CHAPTER  CXII.  Ch.  112. 

MORTOAOES.  •**!.'•   *■ 

Con. 
^  1   con.  JUor^o^e  tUU  by  uiopptl;  the  whole  laedfor;     ■,^,„^^ 
Mndimded  moiety  recovered;   tondUional  judguient  in  mort- 

^EtUrg  lUT  ditieitin,  in  which  said  adaunistrator  demanded  s  I^ek.  R.  ez- 
seisin  of  a  tenement  in  Boston,  couating  on  ibe  »eisiD  of  Wil-^^  ^".j, 
liam  S.  Skinner,  January  6,  1811,  &nd  a  conveyance  by  faim  of  NekamiBii 
on  tliat  day,  to  the  inteataie  in  fee  and  mortgage,  and  alleging  |^°^'  ^°*^ 
his  disseiaia  by  tbe  tenant ;  plea  nul  disseisin.  The  demaod- 
aot  rested  on  said  cosreyance,  recorded  Sept.  1613. 

la  defence,  the  tenant,  John  Skinner,  produced  a  deed  from 
his  father,  John  Skinoer,losaidWm.  S.  Skinner,  hiasoD,in  fee, 
viih  warranty,  dated  December  1B04,  and  recorded  in  April 
1805 ;  also  a  deed  frain  said  W.  S.  S.  to  said  J.  S.  dated  in 
March  1805,  and  recorded  in  March  1807;  also  a  deed  of 
mortgage  from  said  W.  S,  S.  to  Stephen  Codmen,  (who  bad 
DO  notice  of  said  last  deed)  dated  July  1,  1805,  and  recorded 
July  10,  1  SOS,  in  mortgage  for  $4000.  January  8,  1811, 
Codman,  for  one  dollar  con«deration,  released  to  tbe  intes- 
tate, <  meaning  thereby  to  assign  all  his  right  under  the  mort- 
gage, and  possession  taken  under  the  same,'  and  delivered  to 
him  the  mortgage  deed.  Tbe  same  January  8,  1811,  the  in- 
testate, for  one  dollar,  by  deed,  released  to  said  W.  S.  S., 
cod  took  from  him  tbe  mortgage  deed  of  January  8,  1811, 
first  aborp  mentiimed.  During  these  conveyances,  J.  S.,  the 
laiher,  lived  on  the  premises,  till  he  died  in  I8I3.  He  left 
three  sons ;  John,  tbe  tenant,  said  Wni.  S.,  and  Richard. 
He  died  unmarried,  without  issue,  in  August  1817.  John,  the 
tenant,  entered  after  his  father's  death,  and  urged  thai,  by  the 
deed  of  release  of  tbe  intestate,  to  W.  S.  S.,  his  father  became 
seised  by  virtue  of  the  deed  of  March  1805.  Held,  1.  Tbe 
release  to  W.  S.  S.  did  not  give  iiim  instantaneous  seisin,  so 
a«  to  enable  him  to  reconvey  an  estate;  but  it  operated  by  esr 
toppel,  a  discharge  of  tbe  first  mortgage,  leaving  the  father,  J. 
S.,  an  unencumbered  fee ;  but  when  the  land  came  to  W,  S. 
S.  and  the  tenant,  by  descent,  tbe  demandant  took  the  moiety 
of  W.  S.  S.  by  estoppel,  by  virtue  of  tbe  second  mortgage : 
3.  A  deed  '  which  legally  creates  an  estoppel  to  a  party  un- 
dertaking to  convey  real  estate,  be  having  nothing  in  the  estate 
at  the  time  of  the  conveyance,  but  acquiring  a  title  afterwards 
by  descent  or  purchase,  does  in  fact  pass  an  interest  and  a 
tiile  from  the  moment  such  estate  comes  to  tbe  grantor,'  not 
only  asainiif  lM.ni  «od  those  claiming  under  him,butal5oagBinH 
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Vol.  IV.  strangers  who  come  in  after  the  estoppel :  3.  One  ma^  sue 
Cb.  112.  for  the  whole,  and  recorer  a  part :  4.  On  a  writ  of  entry  tliere 
^rt,  I.     may  be  the  conditional  judgment  in  morlgage. 

Con.  See  how  a  mortgagor's  judgment  creditor,  bj  his  judgment, 

>.^^..w  acquires  not  only  a  right  to  reduce,  but  off-set.  See  ch.  168. 
§  4  eon.  But  the  heirs  of  the  mortgagee,  merely  ea  such, 
cannot  enter  for  condition  broken,  for  llie  deht  belongs  to  ihe 
executor  or  administrator;  'So  does  the  mortgage,'  and  if 
the  heir,  in  his  count,  omit  the  condition,  the  mortgagor  may 
show  it  in  hii  defence,  and  bar  him.  The  slat,  of  1788,  ch. 
51,  makes  this  matter  clear  ;  but  if  the  mortgagee  enter  for 
condition  broken,  and  die  seised  and  possessed,  his  seisin  will 
descend  to  his  heirs.  16  Mass.  R.  18-24,  Smith  &.  al.  v. 
Dyer. 

S  Ptd.  B.  ^  8  con.  If  hushend  and  wife  mortgage  her  estate  in  fee,  and 

ihe  equity  is  levied  on  for  his  debt,  and  he  dies,  she  may  re- 
deem, paying  the  original  debt  only.   (Case  of  baron  and  feme.) 

1  lUad,  BM.  'f  ^^^  husbnnd  mortgage  his  land  before  maniage,  or  after 
and  the  wife  join,  she  has  dower  but  in  the  equity  of  redemp- 
tion, and  that  under  the  statute  of  Virginia,  and  in  equity  pay- 
ing her  part  in  the  redemption,  say  one  third. 

^  10.  17  Mass.  R.  370.  The  mortgagee  has  no  remedy 
when  it  appears  the  bargain  is  incomplete.  11  Wheat.-304- 
309.  How  incumbrancers  must  be  parties  to  a  bill  of  fwe- 
closure.  See  2  Cowen,  346  to  323,  many  nice  distinctions, 
and  Merger,  ch.  114,'  a.  38,  s.  6. 

Art.  2.  ^1  con.  In  Maryland,  the  minor   has  20  years  after  he 

Con.  comes  of  age,  to  Gle  bis  bill  to  redeem.  3  Har.  Sc  Mil.  338. 
Merger.  A  release  of  the  equity  of  redemption,  does  not 
operate  by  way  of  merger  of  the  estate  conTeyed  by  mortgage, 
but  as  an  extinguishment  of  the  equity  of  redemption.  In 
November  1794,  Charles  Harris  mongaged  the  estate  m 
question  to  John  Harris,  for  £366,  who  soon  after  took  pos- 
session of  part,  and  he  and  those  claiming  under  him,  kept 
possession  tolhetimeof  the  action.  (Ejectment.)  Charles  Har- 
ris retained  possession  of  the  other  part  till  he  died,  in  1794. 
In  January  I79S,his  widow  and  John  Harris,  took  administra- 
tion, returned  an  inventory,  d^c.  In  1796,  on  their  petition 
to  the  legislature  of  Rhode  Island,  stating  the  personal  estate 
of  Charles  Harris  was  insufficient  to  pay  his  debts,  and  that 
bis  real  estate  was  under  mortgage,  fac.,  the  legislature  em- 
powered James  Aldrich  to  sell  the  real  estate  with  the  adrice 
of  the  town  council,  Sic.  In  March  1797,  said  Aldrich,  with 
said  advice,  for  $2250  sold  to  said  John  Harris  in  fee,  Sic. 
In  November  1809,  the  marshal  sold  the  estate  to  the  pit.  to 
satisfy  an  execution  against  John  Harris  ia  favor  of  P.  Am* 
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raidon,  ti  Co.  for  $4650.     In  Febrtiary   1813,  John  Harm,  Vol.  tV. 
for  $100,  released,  by  deed,  all  bis  tills,  kc.  to  ttw  pit.,  at  Ch.  112. 
did  said  widow  bar  right  of  doner.     Held,  I,  as  above,  the     jirt.  S. 
equity  of  redeioption  was  «Kiingirisbed  :  S.  As  AMrich  was       Con. 
Uw  seller,  John  Harris,  ihougli  administrator,  might  legally  b*     s.«-v-*h/ 
tfae  purcliBMr  ;  see  ch.  SS,  a.  S,  s.  2 :  3.  Nor  was  the  mort- 
gage merged  in  the  title  aequirad  by  John  Harris  under  the 
n)e  from  Aldrieh.    a  Masan,  &9l-fl4l,  DeiMr  e.  Harris. 

^  3.  Under  stst.  18SI,  ch.  Sfi,  tbe  mwtgagor  may  61e  his4  Pick,  e-is, 
!mH  to  redeem  on  the  mortgagee's  refusal  to  account,  and  be^!^  '' 
refuses,  if  he  will  render  none  but  an  erroaeous  one.     Merger 
see  cb.  114,  a.  28,  especially  s.  6 ;  3  Cowen,  246-333. 

Tbe  mortgagee  enters  for  condirioa  hn^en,  and  leases  to  ^^l^-t*-'!' 
the  mongagor,  and  befbre  foreclosure  tbe  mortgagee  diet,  bis 
Kdministnior  must  sue  to  get  actual  possetsion  on  siu.  1768, 
tb.  51. 

Where  the  mor^agee  becomes  tnMee,  tfc.  As  where  the  <  Pick,  in— 
mortgage  of  land  is  to  secure  a  debt  tlue  on  a  negotiable  note,  u^f^"*"  "' 
and  that  is  endorsed  to  k  third  person,  and  ihe  mongage  is  doi 
assigned,  whereby  ibey  are  separated  ;  the  mnrtgagee  becomes 
in  equity  the  trustee  of  the  bolder  of  tbe  note.  TIm  mortgage 
remains  in  force,  and  the  endorsee  may  attach  and  sell  the 
mor^gnr*B  rigbl  to  redeem.  See  a.  7,  a.  19,  Atkins  v.  Saw- 
yer.    Not  so  the  mortgagee. 

Held,  1.  A  mortgage  heW  by  a  testator  before  making  '"» 5,5''B;ui^ 
Will,  and  till  his  death,  will  pass  imder  a  residuary  devise  of  carter. 
<  all  bit  estate,  whether  real  or  persoi>al ' :  2.  If  a  testator, 
after  devising  a  mortgage  forecloses,  or  take  a  release  of  iho 
eouity  of  redemption,  it  is  a  revocation  of  the  devise :  3. 
Where  a  testator  after  devising  a  mortgage,  took  an  absolute 
deed,  cancelling  tbe  mortgage  aiKi  paying  the  mortgagor  the 
diflerence  between  the  debt  and  the  value  of  the  land,  it  is 
a  purchase  on  which  the  will  does  not  operate. 

^  8.  20  yeoTi  to  redeem  or foreeloee  in  Kenttteky;  aliens  wbeu.  48a- 
mertgage.     September    1793,  James  Hughes  g«« '"s  bond  JJ'^JJf'^ 

and   mortgage  for  £770,  2s.  -Irf.'io Hughes,  now  MrSp,iiwit»B. 

Edwards;  bill  filed  June  8,  1816,  staling  the  mortgage,  d^c.  E^wnta fc 
object,  a  sale  of  dia  mortgaged  premises  for  payment  of  tbe  '^  "' 
debt,  foreclosure,  ii,c. ;  and  several  of  the  defis.  bad  purchased 
MTtt  of  them  of  the  mortgagor,  and  made  improvements. 
The  bill  alleged  the  *  pits,  to  be  alien*  and  siibjecls  of  the 
Ung  of  Great  Brilsio  ;  *  the  mortgage  deed  was  duly  record- 
ed. Four  objections  were  made  by  the  defia.,  Hughes  and 
sthera,  1.  As  to  a  mistake  in  the  data  of  payment,  that  is,  a 
day  paat ;  court  held  this  was  no  valid  objection  in  Aquity  : 
3d  objectiDB,  that  the  pits.,  tbe  mortgagees,  were  aUuu  bv 
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Vol.  IV.  iheirown  tMtemeat,aadaU«Dicahiiot  bold  laods  in  Kentuck)', 
Cu.  1 13.  ■(>  cannot  have  foreclosure.     The  court  held  their  alienage 
•Srt.  S.     ws  no  valid  objection,  foi  tbougb  not  in  ^otteuion  when  the 
Con.       ireaty  nas  made  in  1794,  ihey  iben  had  iiile.     And  iadepen- 
y^r-y,-^     dent  of  the  treaty  they  had  a  right  to  the  raort^ged  premises, 
as  collateral  security  for  the  debt,  tbe  principal  thing  :  3d  ob- 
jection :  tbe  pits,  were  barred  by  length  of  time.     Tbe  court 
held  20  years  barred  redemption  and  foreclosure,  generally, 
but  in  tbig  case  the  mortgagor  made  a  paymeut  in  1796,  and 
by  letters  in  1803,  acknowledged  the  debt  and  promised  pay- 
ment. 

4tli  objection  :  the  premises  mortgaged  ought  not  lo  be  . 
liable  beyond  their  unimproved  value.  The  court  overruled 
this  objection,  and  noticed  the  purchasers  of  tbe  mortgagor 
hail  constructive  notice  of  the  mortgage,  from  ihe  deeds  being 
recorded  ;  equal  in  this  case  to  direct  notice.  It  was  said  for 
the  purchasers,  that  though  the  mortgagor's  letters  in  1803, 
&.C.  precluded  him  from  objecting  length  of  time,  ihey  did 
not  the  purchasers.  Ciiurl  answered,  they,  '  with  notice  of  tha 
incumbrance,  purchased,'  and  though  but  constructive  notice, 
yet, '  for  every  purpose  essential  to  the  protection  of  the  mort- 
gagees against  the  efiects  of  those  allenaliona,  it  is  equivalent 
to  a  direct  notice,  and  such  is,  unquestionably,  the  design  of 
the  registration  laws  of  Kentucky.' 

^  12.  The  English  doctrine  of  tacking,  does  not  apply  in 
Massachusetts.  3  Pick.  R.  .^0. 
B  Pick.  146-  ^  10  con.  This  was  a  bill  in  equity  lo  redeem,  by  the  roori- 
^'•^^*°'> '-gagor'a  widow.  Held,  1.  A  legal  assignment  of  dower  was 
not  necessary  to  enable  her  to  support  her  bill:  3.  Court  has 
power  under  tbe  act  of  1796,  ch.  77,  to  sustain  it :  3.  Credi- 
tor's prior  lien.  See  Lien,  kc. ;  4.  A  purchased  the  equity 
of  redemption  of  the  mortgagor's  administrator  and  gave  him 
a  bond  to  pay  the  mortgage  debt,  and  then  paid  it,  and  took 
an  assignment  of  the  mortghge^^ecided  the  widow,  the  pit., 
could  take  no  advantage  of  this  bond  by  estoppel  or  otherwise, 
she  not  being  party  to  it :  5.  A,  being  in  possession  under 
such  deed,  afterwards  makes  an  entry  and  holds  possession 
three  years,  as  such  assignee  of  tbe  mortgagee,  without  notice 
to  her;  she  may  redeem  :  6.  But  she  must  pay  the  whole  debt 
secured  by  the  mortgage  :  7.  If  A  redeems,  she  is  let  in,  pay- 
ing her  part  of  the  debt  according  to  the  value  of  her  life  es- 
tate in  one  third  part  of  tbe  mortgaged  premises :  8.  Motion 
to  vary  the  minutes  of  a  decree  in  chancery  may  be  received 
any  time  before  a  final  decree  is  made  and  recorded  :  9.  A 
being  in  possession,  &c.  as  under  the  fifth  head  she  may  elect 
to  consider  Iiim  in  possession  under  the  mortgage  from  the 
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time  he  took  the  as»g;nniflDt  of  it,  and  hold  him  to  account   Vol.  IV. 
for  (be  rents  and  profits  from  that  time :  10.  But  not  for  pre-  Ch.  tl2. 
Tiotis  rents,  &c.  is  he  liable,  no  demand  of  dower  baring  been     Art.  2. 
made  on  him  before  that  time,  and  the  statute  1816,  ch.  84,       Con. 
•ntilling  ber  to  rents  and  profits  until  her  dower  be  assigned,    ■^rv^*' 
being  to  giro  ber  a  remedy  only  against  her  husband's  heirs, 
as  it  seems:  11.  Where  the  interest  is  payable  half  yenrly 
and  the  rents  and  profits  are  considerabte,  interest  ia  computed 
on  them  semiannually  and  making  rests:    IS.  Such  assignee 
allowed  See  per  cent,  commission  for  his  care  and  trouble  in 
collecting  ifae  rents,  Sec.   and   managing  the   estate.  .  March 
term,  1828,  again  considered  :   stated  that  no  such  commis* 
flion  is  allowed  in  the  English  courts. 

Bill  in  equity  to  redeem  lands,  brought  by  subsequent  mort-L?'^^^ 
gagees,  from  two  prior  mortgages,  and  to  compr)  ilie'  pHor^oa,^! 
mortgagee  to  release  the  two  first  mortgages.  Farts:  April  wiodilp  v. 
34,  IS2I,  Joseph  Winahip  gave  lo  the  deft,  two  jiromissory  ^''^ 
notes  for  j|300  each,  one  payable  in  three  years  and  the  oilier 
in  six,  vnth  inUrett  annually:  June  14,  1B3I,  Jds.  Winsliip 
n»d«  his  mortgage  to  the  defr.  to  secure  payment  of  said 
notes.  February  II,  1S33,  Jos.  Winship  made  a  second 
mortgage  to  one  Carew,  to  secure  him  as  a  surety  on  a  note 
given  by  Job.  Winship  toone  Pynchon  :  September,  38, 1834, 
Carew  assigned  this  mortgage  to  the  deft.,  who  paid  the  ^00 
then  remaining  due  to  Pynchon  :  June  16,  1833,  Jos.  Win- 
ibip  made  a  third  mortgage  to  Carew  and  the  two  pita.,  to  se- 
cure him  and  Dan.  Winship,  as  his  sureties  on  a  note  he  gave 
to  the  Hartford  bank,  and  Carew,  as  bis  surety  on  his  note  to 
the  Springfield  bank,  and  other  notes — one  to  Saunders : 
September  30,  I82fi,  Carew  assigned  to  the  deft.,  Frost,  all 
his  inteieat  in  this  third  mortgoge,  then  all  the  mortgnges  rest- 
ed in  the  deft.  Dan.  W.  paid  part  of  the  note  to  the  Hart- 
ford bank,  and  October  38,  1833,  Carew  paid  the  balance, 
$75  ;  Carew  paid  all  the  note  to  the  Springfield  bank  :  May 
31,  1826,  Jos.  Winship  conveyed  to  the  pits,  all  his  remain- 
ing interest  in  the  mortgaged  premises,  being  bis  right  to  re- 
deem: August  5,  1823,  the  interest  on  said  two  first  notes 
nmde  to  the  deft.,  being  unpaid,  he  took  possession  for  condi- 
tion broken,  and  continued  in  possession  to  the  time  of  the 
commencement  of  this  suit.  During  that  period  the  rents  and 
profits  received  by  him,  exclusive  of  fifteen  dollars  lost  by  an 
insolvent  tenant,  amounted  to  about  $206  ;  and  the  repairs, 
including  insurance  against  fire  and  the  expense  of  an  aque- 
duct, amount  to  about  $50 :  April  36,  1826,  the  pits,  tender- 
ed to  the  deft.  $800  to  redeem  the  two  first  mortgages. 

On  these  facts,  Iwld,  1.  The  two  pits,  had  properly  joined 
in  the  bill  against  the  deft,  to  redeem  the  two  first  mortgages. 
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Vol.  IV.  2.  The  deft,  coold  not  be  compelled  to  coMribule  (o  pty 
Ch.  113.  ibsm  oS;  aod  if  he  did  not,  aod  llw  pits,  alose  redetnod 
^rt.  3.  tlieni,  he  rould  not  avail  bknaelf  of  hia  third  mortgiige,  but 
Cen.  the  pits,  could  hold  possession  till  reimbursed  his  propoitieB  : 
v^ps/-^./  3.  If  tiie  deft,  elected  to  hold  under  his  third  mortgage,  ke 
should  contribute  to  redeem  the  two  Srst,  in  proportion  u  his 
interest-in  the  third  bore  to  ilw  interest  of  the  other  two 
mortgagees :  4.  The  deft,  could  not  apply  the  reots  aitd 
profils  to  the  third  mortgage  debt,  he  being  in  possession 
only  for  breach  of  condition  of  the  first  mortgage  :  5.  There 
being  several  coaditionsf  and  the  mortgagee  eatero  for  the 
breach  of  one  of  tliem,  the  inorteagor,  by  tendering  per- 
formance of  that  one  prevents  a  Jureclosure,  and  may  have 
a  decree  for  possessioa,  nnless  Uie  mortgagee,  in  tnswer, 
sets  up  his  general  right  under  the  mortgage,  or  hss  declar- 
ed be  holds  for  iho  breach  of  another  condilioa  in  which 
case  a  special  decree  may  relieve  the  mortgagor  from  tlie  ef- 
fects of  the  breach  for  which  the  cotry  was  made,  aod  leave 
the  mortgagee  in  possession  of  his  legel  rights :  6.  The  court 
has  power,  under  the  statute  1798,  ch.  77,  to  decree  accord- 
ing to  the  principles  of  chancery  courts,  whatever  equity  re- 
quires between  the  parties,  so  is  the  act:  7.  The  deft,  was 
not  bound  to  receive  principal  tendered  not  due,  but  was 
bound  to  receive  the  interest  due,  pert  of  the  sum  tendered  : 
8.  The  deft,  was  faouad  to  release  quoad  the  condition  ten- 
dered to  be  performed,  so  is  the  statute  :  9.  The  deft,  wss 
not  chargeable  with  the  quarter  rent  lost  by  the  tenant's  insol- 
vency, tbe  deft,  not  being  guilty  of  any  negligmce :  10. 
Reals  received  by  the  deft,  were  applied,  as  they  accraed,  lo 
keep  dewn  tbe  interest :  11.  Defu  not  atiowed  the  iesurancfi, 
but  was  for  the  aqueduct,  it  being  necessary  and  eipense 
small :  12.  A  mortgage  secures  two  sums  payable  at  diferent 
times  j  and  the  mortgagee  enten  for  the  lonpaymant  of  Ike 
first  due,  the  mortgagor  brings  his  biU  to  redeem,  aad  when 
the  other  falls  due  he  makes  a  new  tender,  he  must  file  a  sup- 
plementary bill  aad  state  in  it  tbe  new  lender.  As  to  costs, 
see  Costs,  ch.  195,  a.  2,  s.  5. 

5  Pick.  167,  Battle  «.  Griffin,  in  a  bill  to  redaMD,  was  bald 
to  account,  and  it  appeared  the  mortgage  debt  exceeded  ibe 
value  of  the  mortgaged  premises,  tbe  deft,  was  allowed  to  set 
off  the  pit's,  costs  pro  ianto  against  ihe  mortgagu  debt. 

^  25.  Crtditor  may  lew/  on  the  ettaU  mortgt^ed;  a*  where 

one  gets  judgment  for  his  debt  and  extends  bis  execution  on 

land  mortgaged  for  tbe  same  debt,  and  tbe  debtor  neglects  «Be 

sw*^^^^  year  to  redeem  after  tbe  extent,  the  estate  is  absoliae  in  tbe 

Kic«.  tAat'r. '  creditor,  notwfthsiaQding  the  morigsiBa.      Decided  on  tbe 
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nuutg^Dr's  btH  and  eqttity  to  redeem  ;  and  3  Greenl.  339-  Vol.  IV.' 
340,  and  U'ibo  debtor's  right  to  redeem  be  voli  on  executioa,  Ch.  113. 
10  redeem  witfaia  tbe  year,  he  must  lender  to  the  purchaser     Art.  3. 
ibe  eo$ts,  sa  well  as  the  buiu  for  which  the  equity  sold  and  io-      Con. 
I«eel.     DemandaDt  vas  asHgnee  of  tbe  purcfaaser,  and  tbe     s^-v'-n.' 
coats  were  tboM  of  tbe  demandant's  on  an  action  commenced 
isunediately  on  the  sale.     Page  341-347,  if  the  surety  pay 
the  nwrtgaiee  he  may  ester,  be.    See  ch.  169,  a.  28  ;   19 
John.  4S6. 

^  36.  The  mortgagee  may  have  trespaaa  against  the  mort- 
gagor io  posseasion  lor  cutting  down  and  carrying  away  treea, 
timba,  kc.  for  tbe  value  thereof.  The  pit.  sold  the  land 
September  1&,  1819,  to  one  Biekibrd  in  fee,  taking  a  mort- 
gage at  the  same  time,  to  secure  payment  of  the  purchase 
money,  and  Biekferd's  iu>tes  payable  in  two  years  and  a  half, 
^330.  He  paid  one,  inc.  the  oezl  spring.  December, 
1830,  be  sold  all  the  timber  on  tbe  land,  to  ibo  value  of  j^SO, 
to  P^,  &c.,  all  defu.,  wbo  oot  it  dowa  and  converted  it  to 
tbeir  owa  use  without  tbe  pit's.,  tbe  mortgagee's,  licoBse,  Bick- 
ford  reBDaining  in  poteMsion  till  after  the  cutting,  when  tbe 
pk.  eBiered  ibr  ootidiiion  broken,  the  residne  of  tbe  purchase  Btowdl  v. 
AOBOy  bong  unpaid.  Facts  agreed.  Judgment  for  tbe  p't'<^^'s*^„^' 
ibe  mortgagee,  for  iba  value  of  the  timber  and  oasts.  sst-Sso. 

^  3  eon.  And  17  Maaa.  B.  419-439,  Parsons  o.  Welk,  Sec.  Abt.  3. 
ffrit  of  «itty.     Decided  a  mortgagee  of  a  satisfied  mort-    Cor. 
gage  cannot  at  law  recover  possession  against  the  mortgagor  a  Mmod.sm- 
of  peneM  chiming  under  him.     By  the  law  of  the  Sute  ofJ^^J'j^^'' 
Maiw,  tba  saiiaiWitioa  was  specially  pleaded.     The  mortgage 
wsa  not  dischai^ed  in  the  registry  of  deeds,  nor  by  a  release. 
Decided  on  the  statute  of  Maine,  1631,  ch.  39.     The  action 
wa»nol«ti  the  laortgage.   See  sutute  of  Maisachusetts  1621, 
•  ch.  86. 

^  37.  BiU  in  tquity  to  redeem.     If  the  legal  and  equitable 
eetaiea  unite  in  the  mortgagee,  the  mortgage  will  be  constd- 
ered  is  safaeisting  or  not,  according  to  hia  uitention,  actiral  or 
preaumed  :  3.  After  a  bill  is  brought  to  redeem,  the  ooart 
win  not  permit  tbe  officer,  who  executed  the  writ  of  luAere 
faeiiu  under  which  tbe  mortgagee  entered,  to  amend  his  re-  3  Of,^i,  gg^- 
uim,  1^  etaliag  an  earlier  day  of  service  for  the  purpose  of  MB,  Fmnun 
foreclosure.     As  to  tbe  margtr  of  the  merteage  title,  see  ch.  «■  P»>>i  *dep. 
lU,  a.  38,  a.  12.  '^'■ 

^  38.  JVo  merger.  Equity  of  redemption  on  execution, 
«ftwwards  tbe  mortgagee  entered  under  a  judgment  and  writ 
of  possesflOD  for  condition  broken,  and  before  foreclosure 
oaoveyed  all  his  interest  in  the  land  to  tbe  mongagor.  HeU, 
that  M  agaiotf  tlic  purobastr  of  die  said  equity,  this  should 
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Vol..  IV.    operate  as  an  assignment  and  not  as  an  estinguisbment  of  the 
Ch.  1 12.  mortgage.     If  the  mortgagor  remain  seised  of  right  to  redeem 
Art.  3.     snd  the  mortgagee  release  all  his  interest  to  him,  this  txtia- 
Con.       guithet  the  mortgage,  but  after  the   right  to  redeem  is  rested 
in  a  third  person,  the  mortgagee's  release  to  the  mortgagor 
operates  as  sn  attignment  of  ihe  mortgage,  as  the  raortgagor 
in  such  case  has  no  estate  io  which  the  mortgage  can  merge ; 
and  the  case  is  the  same  if  the  mortgagor  has  the  right  to  re- 
deem the  equity  of  redemption  sold  on  execution. 

-^  39.  The  mortgngee't  pouer  io  leU,  in  Aeup  York,  and 
forclote  the  right  to  redeem,  Sarah  Wilson  and  others,  appel- 
lants, and  heirs  of  William  Wilson  v.  Robert  Troup  and  oth- 
ers, respondents,  3  Cowen,  193—242.  Appeal  from  the  court  of 
chancery  to  the  court  of  errors,  on  the  mortgagor's  bill  to  re- 
deem. Facts  in  substance  :  ihe  statute  of  New  York,  (1  R. 
L.  372,)  respecting  mortgages,  recognises,  as  below,  the 
morlgngee  may  have  power  to  sell,  and  such  power  had  been 
usually  given  in  New  York  :  Sir  William  Pultney  purchased, 
in  that  State,  a  large  tract  of  land,  and  opened  a  bnd  office. 
Charles  Williamson  was  for  a  time  his  agent  to  manage  and 
sell — succeeded  by  said  Troup,  and  also  he  became  Pidtney's 
administrator,  on  his  death,  in  1805.  Previotis  to  October, 
1796,  said  Williamson  covenanted  to  sell  and  convey  to  said 
W.  Wilson,  living  in  Pennsylvania,  six  thousand  acres,  part  of 
said  land,  for  £795,  New  York  currency,  and  for  this  sum  to 
take  a  bond  and  mortgage.  Oct.  6,  1796,  said  Wilson  gave  a 
power  of  attorney,  in  the  form  below,  to  take  said  conveyance 
and  give  said  bond  and  mortgage  to  Daniel  Faulkner.  He  did 
accordingly,  but  in  themortgage  to  Williamson  (Oct. 31, 1796,) 
F.  inserted  a  special  power  to  sell  the  land  and  raise  the  money 
due,  in  default  of  Ihe  mortgagor,  Uc.,  to  pay,  8zc.  Statutes  of 
New  York  gave  the  mortgagee,  his  assigns,  be.  power  to 
foreclose  in  a  summary  way  without  a  bill  in  equity.  William- 
son assigned  this  mortgage  to  Pultney.  It  was  the  practice, 
also,  of  the  Pultney  land  office  for  the  mortgagor  to  insert  in 
his  mortgage  deed  the  usual  power  to  sell.  The  mortgage 
was  recorded  October  27,  1796,  but  not  the  power  to  F, 
though  that  was  recorded  before  the  sale.  Mr  Cowen,  in  his 
report,  leads  the  reader  to  think  from  thirty  to  fifty  questions 
(or  points)  were  made  and  decided;  but  Sutherland,  J.  cor- 
rectly made  but  four;  1.' Had  Faulkner  authority  to  insert, 
as  he  did,  said  power  to  sell  ?  3.  Was  Ps.  power  of  attorney 
legally  recorded  before  the  sale  under  the  mortgage  ?  3.  ^ 
the  mortgagee  or  his  assignees  had  sold  pans  of  the  mortgag- 
ed premises  in  fee,  mth  warranty,  before  the  foreclosure 
could    tltere   be    ai(    after    foreclosure    under  the    power  i 
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4i.  Cttntd  Troop  be  a  legal  pardiaser  at  the  foreclosure  ?  Vol.  IV. 
The  general  question  was,  if  the  sale  wis  legal  and  so  the  Ch.  113. 
eqaiU/  of  redemption  legally  foreclosed.  The  chancellor  held  Art.  3. 
it  was,  aad  _bis  decree  waa  unanimously  affirmed  in  the  court  Gm. 
of  errors.  As  to  (bo  first  question  the  power  to  Faulkner 
sulhoriKed  him  to  receive  a  deed  from  Williamson,  and  to  sign, 
8ic.  to  him  B  mortgage  and  bond  for  the  consi deration  mon- 
ey, '  end  to  do  and  perform  all  things  necesssry  and  lawful  to 
the  obtaining  a  title  to  the  said  lend,  and  securing  the  consid- 
eration money  therefor,  to  ibe  said  Williamson.'  Sutherland, 
J.  clearly  showed  by  reasons  given  and  authorities  cited,  that 
this  power,  in  connexion  with  the  law  and  usage  of  the  Stale 
and  the  Pultney  land  office,  authorized  Faulkner  (o  insert  in 
the  mortgage  the  power  to  sell.  This  was  (he  main  question, 
and  staled  a  power  mus(  be  construed  according  to  the  in(en- 
lions  of  tlie  parties.  These  may  be  learnt  from  extraneous 
cireumstances,  these  be  proved  by  the  taws  and  writings  in 
the  case  and  parol  evidence  under  the  known  limitaiions. 
Aulboriiies,  Sugden  on  Powers,  459  ;  I  Br.  Ch.  C.  395;  7 
Ves.  Jr.  647 ;  Doug.  292  ;  2  Ves.  Jr.  330 ;  Skinner,  27 ; 
1  Coke,  175,  a.  Sic.  2.  Recording  the  power.  Savage,  C. 
J.  gave  a  correct  opinion,  saying  it  was  recorded  before  (he 
sale  first  then  correctly  proved  and  again  recorded.  Referred 
to  Bergen  v.  Bennett,  1  Gaines  Cas.,  in  error,  17,  where  de- 
cided that  (he  omission  to  record  the  power  will  not  affect  (he 
proceedings  as  between  the  mortgagor  and  (he  mortgagee. 
The  recording  is  for  the  purchaser's  benefit.  Third  question : 
sale  of  part  in  fee  previous  lo  the  foreclosure.  Sutherland,  J. 
well  observed,  the  mortgagee,  or  his  assignee,  retained  the 
debt  and  the  power  to  sell  each  entire,  and  the  power  being 
indivisible,  and  the  said  right  to  foreclose  was  subject  to  the 
tales  previously  made  and  operated  for  the  benefit  of  the  pur- 
cbaaen,  and  as  they  were  not  assignees  under  the  mortgage,  it 
was  not  necessary  they  should  be  made  parties  to  the  fore- 
closure. Fouilh  point ;  Troup's  power  to  purchase  was  truly 
answered  in  a  few  words.  The  mortgagee  may  purchase 
under  a  power,  though  he  had  conveyed  a  part,  for  the  lOtb 
section  of  the  act  concerning  mortgages,  (l  R.  L.  375,)  pro- 
rides  '  that  no  title  to  mortgaged  premises,  derived  from  any 
sale  made  in  virtue  of  a  special  power,  shall  be  questioned,  or 
impeached,  or  defeated,  either  at  law,  or  in  equity,  by  reason 
that  the  mortgaged  premises  were  purchased  tn  by  the  mort- 
gagee, or  hit,  or  her,  attignee,  (or  assignees,)  or  for  Am,  her, 
or  thtir  benejit,  or  account.'  Tho  mortgagee's  grantees  are 
assignees  pro  tanto.  Trustee  may  purchase  for  the  benefit 
of  his  eutui  que  trtut,  and  ii«  only  can  queetion  the  purchaie. 
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Vol.  IV.    No  pretence  of  Traud.     No  abandonmrnt  by  Wilson.   Troup, 
Cm.  1 12.  IS  administrBlor  had  a  right  to  foreclose  generally. 
•Sri.  4.         ^  6.  And  if  be  do  not  redeem  in  the  year,  his  whole  ioter- 
C<m.       est  is  gone,  so  that  he  cannot  redeem  the  land  of. the  roorlga- 
N.»~v-*^     gee,  even  if  the  purchaser  of  the  equiiy  should   not  redeem. 
2  Pick.  R.  276-281. 
»  Pick.  B.  4B-      But  when  the  right  to  redeem  is  sold  on  execution  to  a 
iq'uiiy'^'     creditor  of  the  mortgagor  he  has  a  right  to  redeem  sncli  right 
Cooke.  on  repaying  the  purchase  money  and  interest  only  ;  and  a  len- 

der of  the  purchase  money  must  be  unconditional. 
Abt.  5.  ^3  ctm.     The  6rst  mortgagee  filed  a  lull  tp  forclose  against 

Con.  the  mortgagor  and  second  mortgagee,  and  the  a^avitt  in  sup- 

1  Jicob.  k.  w.  pen  of  it,  stated  that  the  land  without  the  timber  was  an  insuf- 
Hu^^Ti  ■  ^^"'  security,  and  that  the  timber  was  not  in  a  fit  state  to  be 
Htnlioa.        cut  down.     The  mortgagor  was  in  powessioo.     On  motion  of 

the  counsel  of  the  6rst  mortgagee,  the  injunction  was  grmted 
as  prayed  for.     So  held,  it  may  be  extended  to  restnun  cutting 
down  underwood,  contrary  to  the  usual  course  of  hu^ndry, 
but  not  to  underwood  generally,  though  the  nHirtgagoi  is  insol- 
vent.    Cited,  8  Ves.  105 ;  I   Dick.  75 ;  3  Atk.  723.  [and 
Brady  v.  Waldron,  2  Johns.  Cb.  R.  148.]     On  the  ftatute  the 
mortgagee  may,  in  selling  to  foreckise,  be  the  purchaser,  having 
^j^j*^*-        a  power  to  sell  them,  bis  title  is  valid,  without  a  deedfor  being 
CotTeol  a8$—  ^^^  seller,  he  camiot  give  a  deed  to  himself.    The  act  allowea 
SS3.    '         him  to  purchase. 

§  3.     The  principle  in  Ivers  v.  Hooper,  Pike  v.  Greenleaf, 
adapted  ;  2  Greenl.  132-138,  Blaney  u.  Bearce. 

2  Greeol.  32>-  The  as^gnment  of  a  mortgage  must  be  by  deed,  but  a  bond 
^^To«ee.  maybe  assigned  hy  delivery  on\y,  hz  iftJl  and  valuabU  con- 
sideration :  2.  Where  several  particulars  are  named,  descrip- 
tive of  the  land  inttinded  to  be  conveyed  in  a  deed  ;  if  some 
are  fabe  or  inconsistent,  and  the  true  are  suSicient  to  designate 
the  land,  the  former  are  rejected  :  3.  If  the  mortgage  debt  be 
paid,  the  mortgagee  cannot  recover  possession.  See  ch.  101, 
a.  5,  s.  27,  Maine  Slal.  1821,  ch.  60,  s.  14-15,  authorized  a 
banf(?s  mortgaged  interat,  a  debt  due  to  it,  to  be  seized  and 
sold  on  execution  for  its  debt,  but  not  af\er  the  debt  due  to  it  is 
paid,  though  the  mortgage  remains  not  assigned  by  it  by  deed, 
and  not  discharged  on  record. 

I  N.  H,  Kep.       But  the  bond,  If  made  afterwards,  and  not  the  same  day,  does 

98—42,  Lund  not  Constitute  a  mortgage,  though  agreed  for  the  same  day.  But 

pi>  1«!^IT2  otherwise  in  chancery.     The  mortgagee  may  enter  immediately 

after  taking  our  common  mortgage  deed,  and  put  out  the  mort- 

■  g"go'')  being  but  a  tenant  at  suderance.     By  the  statutes  of 

New  Hampshure,  of  Feb.   16,  1791,  and  Jan.  16,  1798,  the 

debt  may  be  tendered  any  time  before  foreclosure,  and  after 

condition  broken ;  and  such  Under  operates  as  payment  or  ten- 
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dsT  at  the  day.    QN«re,  if  ttie  t«nd«r  be  not  limited  u>  one  year   Vol.  IV. 
after  the  mort^gee  faa>  entered.  Ch.  112. 

§  7  ton.     Thia  wbb  a  bill  in  equity  to  redeem  certain  mort-     ^ri.  5. 
gaged  premises.     Held,  it  cannot  be  mainiained  by  the  mort-      Con. 
gagor,  without  averring  and  proving  a  tender  of  t!ie  sum  actu-     ^.^^.-.^^ 
ally  due.     This  he  must  ascertain  at  his  peril,  unless  it  appears  IT  Mm.  K. 
the  rents  end  profits  exceed  the  sum  dtie  on  the  mortgage.   The  ]},f'^^''^'f{ 
court  said  it '  has  no  jurisdiction  in  equity,  except  whet  is  ex- 
pressly given  by  sututes.    We  cannot  entertain  a  bill  of  discov- 
ery, except  in  case  of  tnul  ireated  by  deed  or  mil.' 

But,  4  I^ck.  21&-319,  Reed  v.  Davis  &i  al.  held,  that  an 
entry  by  a  mortgagee  before  condition  brolcen,  unthout  notice  to 
the  mortgagor,  is  valid.  The  mortgagee  entered  into  the  dwetl- 
inghouse  part  of  the  mortgaged  premises  before  witnesses,  and 
pMced  the  pit.  in  it,  a  temmt  at  will,  but  gave  no  previous  no- 
tice to  the  mortgagor,  who  was  informed  of  the  entry  by  Ae 
tenant ;  but  the  mortgagor  being  so  informed,  entered  and  turned 
the  pit.  and  his  family,  &c.  out ;  he  brought  trespass.  Held, 
the  mortgagee's  entry  was  lawful.  Pit.  recovered  $500  dam- 
wes.  New  trial  refused ;  court  divided  as  to  excessive  damages, 
'liie  pit.,  his  family  and  furniture  were  forced  out  of  the  house 
with  violence  and  indignity. 

When  the  mortgagee  takes  possession,  he  is  not  obliged  to^pj^^^gg^ 
have  bis  deed  with  him,  nor  to  declare  ha  enters  for  condition  470,  stiinaer 
broken.     It  is  sufficient  if  it  appears  his  entry  is  for  the  non-*  •'■  *■ 
performance  of  the  condition  ;  2.  An  nuthorily  from  the  mort- 
gagor to  deliver  possession,  need  not  be  in  writing  :  3.  Where 
ue  mortgagee  went  to  the  land  mortgaged,  but  not  upon  it,  for 
the  purpose  of  taking  possessitHi  for  condition  broken,  and  soon 
after  actually  entered  upon  the  land,  and  continued  for  three 
years  to  take  the  profits,  the  mortgagor  having  notice  that  he 
was  in  possesion  tor  non-perfomiance  of  ihe  cendilion,  and  a»- 
seming  thereto  :   Held,  ihe  right  in  equity  to  redeem,  was  fore- 
closed. "^^ 

^  13  eon.     Held,  after  the  mor^agee  had  foreclosed,  andsMuonin, 
the  mortgaged  premises  were  less  than  the  debt,  the  mort^gee  ^"'•'y  •■■ 
might  sue  on  the  note  for  the  balance  due  to  him.     See  Hatch  "*"' 
r.  While,  3  Galls.  153-161. 

Same  principle,  5  Cowen  360-383,  Globe  Ins.  Co.  v.  Lan- 
sing ;  and  3  Diclcins  551-785  ;  8  Ves.  537 ;  Dunkley  v.  Van 
Buren,  3  Johns.  Ch.  R.  331 ;  3  Mass.  R.  563  ;  4  Pick.  19. 

Writ  of  entry  by  mortgagee,  to  recover  possession.     Held,  s  WcJ^  24o— 
1.  The  deft,  cannot  plead  a  tender  after  condition  broken,  hut  *''J^  "J^y""^ 
before  action  brought ;  nor  that  the  mortgagee  promised  him  he 
should  hold  ihe  land  discharged  of  the  mortgagee.     The  mort-  p.  ^aa.  Reed 
gagor's  right  to  redeem,  is  sold  on  an  execution,  he  still  has  an  v.  BigebH. 
mterest,  he  can  mortgage,  and  his  right  to  redeem  this  second 

VOL.  IX.  45 
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Vol.  IV.   mongage,  U  assigaable,  and  may  be  attached  and  sold  on  ese- 

Ch.  112.    cutioD.  p.  418,  Fay  v.  Valentiae.    A  mortgagee  gets  judgnteot, 

Art.  &.       oixl  enters  tn  pait  for  condition  broken,  and  then   under  the 

Con.       judgment.     This  last  entry  waives  the  first. 

s,^-^,..^'         ^  21  am.  But  if  the  ctHireyance  of  goods  be  not  fraudulent, 

the  vendee's  mere  want  of  possession  will  not  defeat  his  rights,  so 

as  to  justify  an  officer  in  seizing  them  as  the  vendor's  property, 

if  previously  notified  of  the  conveyance.     If  the  vendor,  who 

sells  or  mortgages,  has  but  a  small  part  of  the  chattel,  and  the 

other  owners  who  have  actual  possession,  a  symbolical  or  con- 

atructive  delivery  to  the  vendee  or  mortgagee  is  sufficient,  even 

against  creditors.     The  delivery  was  of  A's  third  part  of  a 

carding  machine  (o  sureties,  by  goinz  with  one  of  them  to  it, 

4M'H"lklH^  and  there  delivering  the  bill  of  parcel  and  pointing  to  the  ma- 

k.  li.  o.'oree-  chine.     The  delivery  was  by  an  agent.     See  1  Pick.  389  ; 

ly.  Jewett  v.  Warren,  s.  44. 

a»''F»v^~      §  51  con.     Ojf  a  revertion.    Case  in  nature  of  waste  com- 
Bre'wet.         mitted  by  tenant  in  dower.     Held,  after  the  mortgagee  of  the 
revertiua  had  entered  after  condition  broken,  but  not  before,  he 
could  maintain  an  action  against  the  tenant  for  life  for  waste 
committed  before  the  breach  of  the  condition  -.  3.  A  tenant  for 
life  is  answerable  for  waste  committed  by  a  trespasser  ;  was 
cutting  trees. 
17  MiM.  B.        §  52  con.     Entry  tur  ditttinn  by  the  mortgagee  to  recover 
38S— STO,       possession,  the  mortgagor  set  up  usury  and  failed.  The  pit.  had 
B^I^*'        judgment ;  afternards,  the  mor^gor  coaveyed  to  A  the  right 
to  redeem.     A  brought  a  writ  of  entry  against  the  mortgagee, 
meaning  to  prove  tuvry.    Held,  he  was  estopped  by  the  former 
judgment,  of  which  the  mor^gee  could  avail  himself  widiout 
pleading  it.     This  estoppel  runs  with  the  land,  and  extends  to 
all  priviet  in  estate  to  the  Judgment.     Estoppels  are  not  odious 
when  a  part  of  the  title,  and  tend  to  prevent  many  law-suits. 
Trespass ;  assignee  of  the  mortgagee  n.  assignee  of  the  mort- 
*itntn\.tn~gagor,  for  remooing  jtxtures.      These  were  erected  by  the 
OTS,  simith  p.  mortgagor,  after  the  execution  of  the  mortgage.     Held,  trespass 
"'        lay.  for  the  balaoce  of  the  erection,  which  were  a  dwelling- 
house,  with  a  cellar  and  chimney,  and  the  mortgagor  soon  sold 
the  estate  to  one,  who  occupied  it  about  a  year,  and  then  sold 
the  house  and  chimney  to  the  deft,  with  authority  to  remove . 
them.     This  he  soon  did  ;  and  for  this  cause  the  pit.  sued,  who 
took  anassignmeni  from  the  mortgagee  while  the  inongagor  was 
in  possession ;  against  wlioni  the  pit.  got  judgment  for  posses- 
sion of  the  Innd,  after  said  removal,  as  to  Jiztures.     See  Etwes 
V.  Maw  or  More,  ch.  76,  a.  8,  e.  24.     As  to  the  action  of  tres- 
pass, see  Starr  t>.  Jackson,  ch.  173,  a.  3,  s.  17. 

^  €0.      7^  was  a  mortgage  for  the  support  ofhtisband  and 
wife.    The  condition  the  mongagor  support  them  during  their 
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Kre*.    TTiere  was  no  corenant  the  mortgagor  remain  in  pos-   VrL.  TV. 
session  till  condition  broken.     The  mortgngee  in  a  tcHi  of  en-   Cm.  112. 
try  recovered  possession.     The  mortgagor  was  not  allowed  to   ^ri.  5. 
prove  by  pafol  evidence,  it  was  agreed  at  the  time  of  making      Con. 
the  mortgage,  he  should  remain  in  possession  till  he  failed  to    v^rv-.^ 
perform  the  condition,  jind  that  he  had  not  so  failed.     16  Mass. 
R.  39-40,  Colman  v.  Packard,  s.  68.     See  art.  7,  s.  18. 

%  61.     In  this  case,  in  a  writ  of  right,  held,  that  lands  mort-Jf^Ms.  R. 
gaged  cannot  be  levied  on  for  the  Mortgagee's  debts,  before  he  Bi«nch«rf  « 
enters  and  lakes  possession.    Issue  was  Joined  on  the  mere  right  Coiboumfc 
'  the  land  mortgaged  is  only  a  pledge  for  the  debt,'  and,  Mass.  ^"^°- 
Act,  1768,  c.  51,  makes  it  assets  in  the  hands  of  the  executors 
alid  administrators,  and  distributable  as  personal  estate. 

§  62.     Where  A  has  two  tracts  of  land,  and  mortgages  ones  Pick.  ao2— 
tract  by  one  deed,  and  the  other  by  another,  and  both  separate  *"■  Fii'c'',Jr, 
equities  are  attached  and  sold  on  one  execution  for  one  gross''       °' 
#ttm,  not  distinguishing  how  much  each  sells   for,  the  sale  is 
irregular  but  only  voidable.     The  debtor  has  a  right  to  redeem 
one  tract  and  not  the  other. 

^  4.  Tho  pit.  sued  by  his  guardians :  entry  surdisseisin  for  Art.  6. 
sundry  parcels  of  land.     Held,  1.  The  cestui  que  trust  of  a    Con. 
mortgage  cannot  maintain  an  action  for  possession  of  the  land  '^  H"*-  ^ 
mortgaged  against  the  tenant,  who  mortgaged  the  parcel  here  in  j^n'^g^^  „ 

auestion  to  one  Nehemiah  Somes,  and  the  tenant's  right  to  re- Skinner. 
eem  not  foreclosed.  Hence  his  title  was  good  against  all  men 
except  N.  Somea  and  his  assigns,  and  the  demandant  'was  not 
such  asngnee.  The  mortgage  was  taken  by  N.  Somes  as 
guardian  of  the  demandant,  and  for  his  benefit,  in  whom  never 
Tested  the  legal  estate. 

2.  If  one  sue  to  recover  several  parcels  of  land,  by  leave  of 
court,  he  may  discontinue  or  enter  a  nolle  prosequi,  as  to  one 
Of  more  of  the  parcels. 

3.  The  demandant  in  a  real  action,  in  which  the  tenant  claims 
to  hold  under  him,  by  force  of  his  conveyance,  may  show  it  was 
obtained  by  fraud  and  imposition.  To  that  end  the  demandant 
may  show  he  was  of  a  feeble  understanding,  so  that  he  might 
be  defrauded  by  artifices,  which  would  not  have  prevailed 
against  common  men  ; — that  the  tenant  had  acquired  nn  extra- 
onlinary  infiuence  over  him.  To  prove  such  influence,  transac- 
tions before  and  after,  as  well  as  at  the  time  of  conveyance  may 
be  ttdmKted  in  evidence.  The  jury  found  the  fraud  and 
ioipontion. 

^  5.  The  entry  of  the  mortgagee  to  foreclosure,  must  be  with 
actual  notice  to  the  mortgagor,  or  open  and  continued  possession. 
Il  is  iK>t  sufficient,  though  made  in  the  presence  of  witnesses, 
and  though  a  memorandum  of  the  entry  be  recorded  in  the 
registry  of  deeds.     The  object  intended  by  law,  is,  that  the 
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mortgagor  may  know  when  the  throe  yean  commeDce.  1%e 
memorandum  is  not  required  fay  law,  lo  be  recorded.  17  M«»> 
R.  429-431,  Taylor  k  al.  e.  Smith. 

^  6.  Mortgagee  when  he  may  tell,  fyc-  A  convejrance  of 
land  on  condition  to  B,  and  if  not  paid  to  him  by  the  debtor  in 
a  time  stated,  then  B  shall  have  power  to  sell  it,  aad  apply  the 
monies  to  his  debt,  and  pay  over  the  surplus  to  the  debtor,  is  a 
mortt^age,  until  the  power  sliall  be  executed.  See  an  important 
case  of  a  mortgage,  ch.  130,  a.  4,  s.  70 ;  as  to  attaching  the 
mortgagee's  interest  see  ch.  136,  a.  16,  b,  16. 

^  7.  How  lutignee  may  foTedote.    He  may  do  it  niibout 
making  the  assigaor  a  parly,  if  the  legal  title  has  been  cwireyed 
to  him.     Neither  the  mortgagor  nor  bis  assignee  can  hold  ad- 
vene possession  to  the  mortgagee,  unless  the  assignee  has  taken 
2  Rand.  01      a  conveyance  without  notice ;  otherwise  tbey  are  mere  tenant* 
148.  at  will.     Mortgagor's  seisin  to  sssiga,  19  Johns.  486. 

1  H^  Ch.  R.  ^  8.  Mortgages  hov  dutincl.  A  holds  two  mortgages  against 
I^Jt^'^  B,  of  two  distinct  lots  oC  land  :  A  brings  his  biH  to  foreclose  and 
Cuhiriond  sell.  On  one  sale  there  is  a  surplus :  this  cannot  be  applied  to 
^f^-  make  good  the  deficiency  of  the  other :   3.  The  English  doc- 

trin  of  tacking  mortgages  does  not  ppply  in  New  York  :  3.  Each 
mor^ge  is  surety  only  for  the  sum  named  in  it.     It  is  con- 
ceived tliis  is  the  principle  in  every  State  in  which  mortgages 
are  by  law  registered.     See  a.  1.  s.  3,  7  Joluta.  Cb.  R. 
Art.  7.  ^11-  A  bill  to  foreclose  a  mortgage  madeby  W.E,;  Cross 

Con,  l>i'l  of  C'  ^'t  charged  W.  £.  as  her  guardian  ad  litem,  during 

I  Hop.  Ch.  R.  ber  minority.  Sued  in  the  supreme  court  for  partition  of  ibeae 
*s—a.  lands,  whereof  she  was  heiress,  and  judgment  for  a  sale,  and  W. 

E.  himself  purchased.  C.  C.  impeached  the  judgment  in  par- 
tition, as  void  for  irregularity,  and  charged  all  the  proteedings 
ofW.  E.  to  be  fraudulent,  and  that  the  other  delis,  claiming 
under  him  had  notice.  Held,  1 .  Want  of  notice  in  a  purchasec 
is  matter  of  defence ;  this  she  must  aver  by  way  of^  defencp, 
and  establish  by  proof :  2.  He  must  deny  all  knowle^e  of  facts 
charged,  from  which  notice  may  be  inferred :  3.  The  deoial 
must  be  full,  positive,  and  precise  :  4.  If  he  rely  on  the  want  of 
notice  in  another,  he  must  still  aver  the  fact  by  plea  or  otber- 
wise  :  5.  A  cross  bill  is  matter  of  defence  :  6.  It  cannot  intro- 
duce new  and  distinct  matter  not  emtvaced  in  the  original  lull : 
if  it  do  so,  no  decree  can  be  founded  on  those  matters,  or  origi- 
nal bill  dismissed  in  favor  of  C.  C. 
1  KmhI.  308—  §  13.  A  conveys  real  estate  to  B  tn  trott,  to  pay  his  own 
^'^'  debt,  Ibis  is  a  mortgage,  and  not  a  tUed  in  tnut.    But  if  B  sell, 

and  A  comes  into  equity  for  relief,  the  court  wilt  not  decree  in 
his  favor,  unless  he  makes  the  purchaser  a  par^.  See  2  Munf. 
527,  3  MiBif.  66-68 ;  1  Hen.  &  M.  39,  Gelmer's  R.  130  :  it 
was  said,  a  trustee,  in  a  Uuatee  deed  lo  sell,  is  viewed  as  the 
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i^em  of  both  parties.  The  di^renee  is  mttterial :  a  imstee  Vol.  IV. 
coo  sell  ahiolutety,  a  mortgagee  only  tviytct  to  the  tquiiy  of  re-  Ch.  1 12. 
iemption  as  to  real  esUte.     9  Wheat.  489.  ^rT.  7. 

jVff  *^-^  a^xaui  a  mfyrtgast ;    As  on   a  bill  to  foreclose       Cor. 
and  sell,  Traup  the  pit.,  waa  chief  agent  for  the  sale  and  man-    s^rv^ 
agemeot  of  the  Pultney  estate.    1  Hop.  Cb.  R.  239-272.  Troup 
V.  Haighl,  &EC. 

1  Hop.  Cb.  R.  460-^70,  The  associates  of  the  Jersey 
Cmiqi&iiy's,  or^nal  oomplabanls  «.  the  York  and  Jersey  Steam- 
boat Feiry  Company,  and  Barretio,  Jr-t  deit.  Nov.  1623,  the 
last  commiwKiers  niongaged  to  the  &rst  commisaifHiers,  the  com- 
plaJDanls,  two  ferry  ^mM*  and  htndt  in  Jersey  \  and  February 
18^,  nid  mortgagors  mortgaged  said  hoaU  to  Barretio,  Jr, 
be  knowioe  the  said  first  mortg^e  had  been  made  when  be 
look  his.  Heldt  the  cwnplaiitaDts,  the  first  mor^gees,  must 
exhaust  ibetr  land  fund,  though  in  another  Stale,  and  the  title  to 
.it  questioned  before  they  could  resort  to  their  boat  fund. 

^w*rt.  The  first  mortgagees  acquired  a  prior  title  to  both 
funds :  this  he  knew.  How  then  could  their  title  be  impaired, 
or  their  remedy  be  varied  to  their  disadTanta|e  by  a  subsequent 
mor^ge? 

%  18.  An  admioiitnitor  appointed  only  in  another  State,  can- 
cot  assign  a  mortg^e  in  this  Slate.  1  Pick.  81,  Cutter  t>. 
Davenport. 

And  1  Pick.  R.  87-90,  Wilder  v.  Houghton :  nor  can  the 
Mortgagee  recover  of  the  mortgagor  tlie  value  of  the  rents  and 
profit!  accrtiing  after  the  commeocement  of  an  action  by  the 
mortgagee,  to  c^tain  pcsseasion.  Decided  in  an  action  of  trea- 
pass,  jKore  dtauam  fregit  for  the  value  of  the  meme  projiU- 
brougfat  by  the  mortgagee  against  the  assignee  of  the  mor^agor. 
Tiie  mortgagor,  or  his  asaignoe,  is  not  a  trespasser  till  the 
mortgage*  enters.  The  mortgagor  has  the  rents  and  profits  to 
his  own  use,  till  lawfully  dispossessed.  See  Wilder  v.  Whii- 
temore,  a.  58.    .  i  Pick.  r.  sbi 

^  19.  A  mortgagee  cannot  sell  the  equity  of  redemptioi  to '^''' ■*•**"  * 
pay  Ae  debt  secured  by  the  mortgage.     On   the  sale  of  such   ' "'   '"^'c. 
eqialyi'on  execution,  notice  to  the  administrator  of  the  mortga- 
gt>r  alone  ia  sufficient:  decided  on  a  bill  in  eqiniy,  filed  by  the 
heirs  of  the  mor^agor  to  redeem.     See  Crane  c.  March,  ch. 
112,  a.  a.      . 

^30.  As  to  patttu  and  mortgageM  of  vetteh,  ^c,  and  poitet- 
do»  mnoinn^  m  tht  mortgagor,  ifc.  This  was  trover  for  the 
brig  Frances,  by  an  executor  of  a  deputy  sheriff;  propertv  the 
lettater  attkclied,  againet  a  stranger,  who  converted  it.  Held, 
1.  The  action  1^ :  2.  Whether  a  mortgage  of  chattels,  to  secure 
the  nior^gee  against  his  liability  fin*  future  advances  by  bim, 
be  fraudulent  or  not,  depends  on  the  circumstances.  A  ship  at 
sea,  bound  to  a  port  in  Massachusetts,  was  mortgaged  in  another 
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,  State,  and  it  was  stipulated  in  the  deed,  that  the  mortgagor 
should  remain  in  poneMnort  till  he  should  Tail  to  pay  certain 
notes.  The  vessel  arrived  in  her  port,  &c.,  and  was  aoached 
in  an  action  against  the  mortga^r,  rmd  tmotker  part  owner. 
After  this,  and  in  a  reasonahU  tune  after  the  mortgagee  was  en- 
titled by  hu  deed  to  take  potietiion,  his  agent  gave  notice  of 
bis  claim  at  the  customhouse,  by  a  memorandum  on  the  cerdfi- 
cate  of  enrolment,  the  vessel  then  being  in  the  hands  of  the 
attaching  officer.  Held,  the  mortgagee  had  a  good  title.  Here 
the  time  of  the  mortgagee's  taking  possesion,  or  in  this  case 
notifying  his  claim,  was  governed  wholly  by  tbe  terms  of  the 
mortage  deed  :  !).  The  mortgagee  replevied  tbe  vessel,  and  his 
agent  received  her  from  tbe  attaching  officer.  Held,  be  bed  a 
right  to  tbe  possession  on  account  of  tbe  part  belonging  to  the 
oiktr  owner,  so  be  could  maintain  trover  against  the  said  agents: 
4.  A  chattel  pawned  or  mortgaged,  is  not  attachable  in  an  ac- 
tion  against  the  pawner  or  mortgagor  :  5.  If  no  agreement,  the 
V.  Tucker  h.  Pawnee  or  mortgagee  shall  sell  the  chattel,  be  is  not  compellable 
al.  to  do  it :  6.  Nor  is  he  liable  to  the  trustee  process. 

1  Plrh.  R.  ws  ^  21 .  Ejectment :  facts  agreed  :  Jan  33, 1616,  one  Wyroan 
W^'wIImd  ^'^'^^%^?fi^  ^^^  demanded  premises  to  J.  and  L.  Pond.  Dec. 
'20,  1819,  Wyman's  right  to  redeem  was  attached  by  one  Pres- 
cott.  Aug.  21,  1820,  Wyman  made  a  sec<Mid  mortgage  to  J. 
L.  Pond.  Sep.  3,  1820,  bis  right  to  redeem  this  second  mort- 
gage was  attached  in  several  actions  against  him.  Nov.  6, 
1820,  his  right  to  redeem  was  sold  in  Prescott's  action  to  the 
tenant.  May  21,  1821,  right  to  redeem  on  tbe  second  mort- 
gage was  sold  to  the  demandant.  Nov.  21, 1821,  be  tendered  to 
J.  and  L.  Pond,  the  sum  secured  by  the  second  mortgage, 
and  requested  them  to  assign  the  mortgage.  Tbey  refiised  tbe 
tender  and  assignment.  AHerwards,  the  same  day,  the  de- 
mandant tendered  to  the  tenant  the  sum,  with  intereM,  he  paid 
for  the  right  to  redeem  tbe  first  mortgage  :  he  refused  to  accept 
it.  Nov.  6,  the  Ponds  assigned  the  second  mortgage  to  tbe 
demandant,  who  that  day,  afterwards,  made  another  tender  to 
tbe  tenant,  like  the  one  before  made  to  him,  end  requested  bis 
release  of  the  right  to  redeem  the  first  mortgage  :  tbe  demand- 
ant claiming  the  right  lo  tender  as  asagnee  of  tbe  second 
mortgage.  This  tender,  the  tenant  also  refused.  Aug.  15, 
1822,  the  demandant  tendered  to  the  tenant,  and  oifered  such 
sums,  with  interest,  as  he  paid  the  mortgagee  on  the  first  mort- 
gage, deducting  tbe  excess  of  rents  and  m^^fits  received  by  him, 
above  tbe  repairs,  &c.,  made  by  bim.  The  court  held,  tbe  pit., 
as  assignee  of  the  second  mortgage,  had  a  right  to  redeem ;  2. 
That  die  tender  was  seasonably  m&de,  being  in  one  year  next 
afier  the  officer's  deed  to  the  purchaser  excluded  the  day  on 
which  it  was  executed ;  and  tbe  court  allowed  the  pit.  to  file  his 
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bill  in  equity,  and  did  aot  tbink  it  necessary  to  consider  the   Vol.  IV. 
vnachment.    Thue,  if  A  inartgage  to  B,  and  C  attacli  A's  riglit   Cu.  113. 
(o  redeem,  and  pending  the  mit,  A  mortgages  to  D,  then  E     Jlrt,  7. 
buys  that  riglil,  D,  or  his  assignee  may  redeem.     Filing  the  bill       C<m. 
was  by  agreement  of  the  parties :  tbeir  agreement  was  in  writ-    1,^-v^/ 
iDg>     (Probably,  no  case  like  this  was  ever  before  in  a  court  Qf 
law.)     The  attachment  was  only  a  lien,  and  the  debtor  could 
OMvey  or  mortgage  subject  to  it.     This  lien,  the  purchaser,  or 
second  mortgagee  might  discharge,  by  paying  the  debt  '  before 
execution  executed.'     The  sale  of  the  right  to  redeem  does  not 
relate  back  to  the  time  of  the  attachment.    The  statute  reserved 
ft  right  to  the  debtor  to  redeem,  and  a  possibility  coupled  with 
an  interest,  is  assignable.     The  debtor's  right  to  redeem  wassD.  fcE.8S. 
positive  not  contingent,  secured  by  the  statute.     When  A  moM-  Hob.  i»a. 
gages  his  lands  to  B,  A  has  left  only  a  right  to  redeem,  and  this 
right  he  may  mortgage  to  C,  and  C,  second  mortgagee,  may 
pay  B,  and  redeem  ;  this  is  daily  practice.     The  second  mort- 
gagee mar  aaago  clearly  in  equity. 

^  33.  If  a  mortgage  be  fraudulent  or  void  as  to  creditors,  the  2  N.  H.  B«p. 
ortgiual  debt  remains  good :  3.  Of  personal  property  is  valid,  ^^- 
though  possession  of  it  be  not  taken  by  the  mortgagee,— otlier- 
wiseastoa  pawn.     If  the  mortgagor  grants  to  A,  and  to  him-goo, 
the  mortgagee  assigns  all  his  interest,  A  cannot  sue  the  mortga- 
gor, on  the  notes  secured  hy  the  mortgage.     A  mortgage  on  p.  488. 
an  estate  insolvent,  is  security  for  the  balance  of  the  debt,  after 
the  mortgagee  has  received  his  dividend,  with  the  other  credj- 
twa,  out  of  the  other  property  of  the  deceased  :   3.  When  s 
debt  against  an  insolvent  estate  is  secured  hy  a  mortgage  of  land, 
the  commissioners  must  allow  the  whole  debt,  and  not  deduct 
the  value  of  the  land,  and  allow  only  the  residue  of  the  claim  or 
debt ;  Hoses  v.  Rantel,  adm's:. ;  see  ch.  39,  a.  9,  a.  7,  contra, 
p.  535 ;  a  mortgage  is  good  though  a  new  note  be  given. 

^  33.  Chancery  wilt  not  keep  an  incumbrance  alive,  or  view  stur  0.  Ellii, 
k  as  extinct,  as  may  best  serve  the  purposes  of  justice,  sod  tbe*'^*!  Cb- 
iiiientioas  of  the  parties. 


CHAPTER  CXHl. 

BARGAIN  AND  SALE.    PABTITION  BY  DEED. 


A  money  comideration  ia  etsential  in  bare^ain  and  h7?c. '"''••'*  •■ 
Ejectment  for  a  lot  of  land  in  the  city  of  New  York.     Held,  1 .  jj.J^^ 
A  pecuniary  consideration  is  essential  to  give  effect  to  a  convey-  luMy.  G 
anee  of  lands  as  bargain  and  tale :  2.  A  conveyance  expressed  ^J^'"*  **"" 
to  be  in  cnnsideralion  of  the  future  performance  of  certain  con- 
diiions,  though  one  of  diem  be  to  pay  money,  is  not  valid  as  a 
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Vol.  IV.  bai^iR  and  sale  :  3.  A  bargain  and  sale  of  ^  freehold,  to  vest  ta 
Ch.  113.  ,/Wtiro,  is  void,  thoughothenrise  tV  MHM  ofa  covenuit  to  stand 
..^«-v-i^<  seised  :  4.  Where  a  deed  states  a  consi deration,  apd  does  Dot 
say  for  oUier  consideration,  none  other  than  the  one  e:q>reased, 
can  be  shovvo :  5.  A  deed  cannot  operHte  as  a  covenant  to 
stand  seised,  unless  the  consideration  of  blood  or  marriage  be 
expressed  on  its  face.  The  pits,  claimed  as  lieirs  at  law,  to  the 
grantor,  and  judgment  for  them.  The  defts.  did  not  contend  it 
was  a  covenant  to  stand  seised,  as  there  was  no  blood  in  the 
grantee  but  that  of  a  ton  in  Jaw.  They  ui^ed  '  it  was  a  bargain 
and  sale  supported  by  a  pecuniary  consideration.'  Not  neces- 
sary for  the  deed  to  say  that  money  was  paid  ;  that  it  is  to  be 
paid  is  enough.  Cited  Dyer,  336,  b.,  and  337,  a.  As  to  the 
estate,  commences  tn^furo,  the  defs.  cited  1  Johne.  Gas.  91, 
Saunders  on  uses,  &ic.,  133,  Bac.  on  Uses,  63,  to  prove  a  re- 
sulting use  to  the  grantor.     It  does  not  appear  the  parties,  or 

'eitlier  of  them  aiiempied  to  prove  any  consideration  not  ex- 
jtressed  in  the  deed  ;  nence,  what  the  court,  or  Savage,  C.  J., 
who  delivered  its  opinion  said  on  this  point,  was  foreign  to  the 
purpose,  therefore  not  applicable  the  very  questionable  part  of 
the  opinions  of  the  court,  or  rather  chief  justice.  There  are 
scores  of  authorities  to  show  a  consideration  dehort  the  deed 
may  be  proved  when  consistent  with  it,  or  rather  not  inconsis- 
tent.    He  cited  only  7  Johns.  R.  342 :  as  to  paying  money  ut 

fuiuro,  cited  Jackson  ».  Florence,  16  Johns.  R.  47 :  7  Jtjina. 
343,  is  on  the  idea  any  other  consideration  than  that  expressad 
in  tiie  deed, '  would  be  contrary  to  the  deed.'  Cited  1  J<rfms. 
R.  1^9,  there,  the  objection  was  to  showing  a  greater,  or  d^ 

ferent  one,  and  referred  to  Preston  e-  Merceau,  2  W,  Bl.  1240. 
I  have  cited  both  of  these  cases  as  law,  because,  where  the 
consideration  dehors  the  deed,  is  eotUrary  to  it,  or  greater,  at 
different,  it  is  not  comiatent  with  the  deed.  Bm  so  is  not 
ftiildmay's  case  and  many  others,  for  a  consideration  deMort  was 
proved.  See  7  Johns.  R.  343,  examined  in  the  original  edition 
of  this  work,  ch.  S6,  a.  9,  s.  37;  and  1  Randolph's  R.  102- 
107;  2  Sira.  934,  935,  and  cases  there  cited ;  4  Co.  I,  Ver- 
non's case. 


CHAPTER  CXIV. 

C0NVEVANC18  TO  USES  AND  IN  TRUST. 
Ant.  3.  ^3  coil.  As  the  statute  of  uses  was  enacted  after  the  stat- 

C«n.  ule  of  wills  in  England,  it  was  long  a  question  if  the  latter 

could  have  reference  to  iho  former,  but  now  it  seems  to  be 
settled,  that  a  testator  has  power  to  raise  uses  by  the  joint  op- 
eration of  both,  or  by  force  of  the  statute  of  wills  alone ;  and 


r'=;,iz...,C00gIc 


USES  AND  TRUSTS.  361 

the  court  will  construe  a  deviso  one  or  the  other  wny,  as  may  Vol.  |V. 
best  efTectuate  the  teslBtor's  iDleiitinas.  Sugden  on  Powers,  Ch  1 14 
las.  *w.  An.  3. ' 

27  H.  8,  ch.  16.  This  act  does  not  extend  to  covenants  Con, 
Xa  stand  seised,  and  only  to  estates  of  freehold  or  iohertiance.  y^^^.^-^^ 
Sugdea  on  Powers,  9,  and  ststule  hook. 

%  3  COT).    See  '  the   doctrine  of  iciaiUla  jurit   examined.  Aet.  4. 
Sugden  on  Powers,  1  to  45,  where  it  ippears  there  is  much    Con. 
confuston  in  the  books  in.  regard  to  the  spark  of  right  left  in 
the  trustees  or  feoffees  to  uses,  by  the  statute  of  uses,  to  sup- 
port contingent  uses,  and  give  Ibem  eOecI  as  (liey  arise.     See 
B.  B,  s.  8,  11,  Stc.,  a.  9,  &ic. 

§  7  con.  A  bargain  and  tale  for  a  pectinuiry  consideration,  Aht.  10. 
of  a  fee  simple  estate  to  commence  in  /uluro,  will  operate  as    Con. 
a  covenant  to  stand  seised  to  the  use  of  the  party  within  the 
consideration,  nccording  to  the  intention  of  the  party,  without  - 
toy  formal  words  for  that  purpose.   ^Oa  such  covenant  no  usejickiMtv. 
can  be  raised  in  favor  of  a  ttranger,  or  one  not  of  tiie  cove-|"^  *• 
nantor's  blood,  even  tliough  the  covenantee  is  a  mere  truitee 
for  the  blood  relations  of  the  covenantor.     For  when  tlie  cove-  is  Jduu.  H. 
namce  is  a  mere  ttranger,  there  is  no  consideration  of  i/ood  "'■'"""'■ 
or  marriage  between  liim  and  tlie  grantor. 

To  give  a  deed  tiie  effect  of  a  covenant,  to  stand  seised  to  1  Coweo,  sai- 
uses,  there  must  be  .the  consideration  of  blood  or  marriage.  ^J**'"'"""- 
There  is  neidier  in  the  relation  of  a  daughter  tn  lavi;  and  she 
is  a  competent  witness  for  the  grandson  of  the  mother,  of  the 
deed  in  ejectment  named  to  take  the  principal  interest,  for  she 
has  no  interest,  and  though  the  grandson  is  a  blood  relation, 
be  does  not  take  the  estate,  and  it  seem^  to  make  the  deed 
operate  as  a  covenant  to  stand  seised,  the  consideration  of 
blood  or  inarriBge  must  extend  to  the  whole  estate,  and  if  not 
lo  all  then  to  do  part.  But  was  oot  the  daughter  in  law  a 
grantee  upon  trust,  for  the  grandson,  so  no  consideration  of 
blood  between  the  grantor  and  the  grantee,  as  to  any  part  of 
the  estate.  Savage,  C.  J.  thought  the  daughter  in  law  inter- 
ested, so  not  a  witness ;  but  he  agreed  the  instrument  could 
not  operate  as  a  bargain  and  sale,  for  tbe  want  of  a  pecuinary 
consideration ;  nor  as  a  covenant  to  stand  seised,  as  there  wss 
no  relation  of  blood  between  the  grantor  and  Mary  Saunders, 
tbe  daughter  in  law  ;  nor  by  way  of  assignment  for  want  of 
livery  of  sei»n ;  the  estate  attempted  to  be  conveyed  being  a 
freehold. 

^  13.  Though  a  chanty  is  not  barred  by  the  statute  ofa  Juobfc  w. 
limitations,  yet  an  adverse  enjoyment  for  a  long  time  is  a  ma-**'- 
terial  consideration  in  construing  an  instrument  under  which  it 
ia  claimed :  3.  Tbe  master  of  a  free  school  being  vppwnted  by  p.  hs 
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Vol.  IV.  persons  actjjig  as  trustees,  and  having  acted  as  such  many 
Ch.  114.  years,  if  be  has  done  his  duly,  his  appointnient  is  not  to  be 
Art.  10.    questioned  ;  3.  The  master  of  a  free  grammar  school  may 
Con.       take  boarders  to  be  educated  in  it,  if  no  prejudice  to  the  free 
^^,^^-^_,    scholars  :  4.  There  were  made  several  donations,  partly  for 
the  support  of  a  tchool,  and  partly  for  the  support  of  a  gram- 
mar tckool.     These  were  devoted  by  the  commiasiooers  of 
charitable   uses  in    1623,  lo  the   maintenance  of  a  grammar 
ickool,  and  tliat  decree  having  bnen  followed  to  1820.     Held, 
the  whole  revenue  must  be  applied  to  the  uses  of  ihe  grammar 
school  at  least,  daring  ilie  continuance  of  a  master  appointed 
p.  S10.  under  the  existing  system  :  5.  If  a  donation  be  made  to  trus- 

tees to  support  a  schoolmaster,  it  is  in  their  discretion  to  found 
a  grammar  tckool,  or  a  school  for  teacliing  other  branches  of 
p.  »T4.  learning,  subject  to  the  control  of  the  court  of  chancery  :  6. 

On  an  application  for  the  regulation  of  a  free  grammar  school, 
the  practice  at  the  period  of  the  appointment  of  the  present 
master,  is  to  be  considered  during  his  continuance  in  office. 

^  14.  A  sum  of  money  bequeathed  to  a  town  for  the  pur- 
pose of  building  a  town  house,  for  transacting  public  business, 
is  valid  as  a  charitable  legacy.     7  Johns.  Ch.  R.  293. 
Art    13  ^  ^  ""'   ^'"•"^  """^  ""'  "  "**■     '^^''-  demandants  counted 

f^'        '     on  llie  seisin  of  one  Joseph   Brown,  late  pastor  of  the  parish, 
IN. H. Hep.  '"  "Elit  of  the  perish,  taking  the  profits,  Stc.  within  20  years 
S>2-24i,Tiie  next  preceding  January  1,  1816,  lime  of  commencing  the  suit, 
New  pBiiih  In  j[,g  digmission  of  Brown  from  his  office  as  pastor,  and  the  en- 
Exeter*.  «         I-   ,  ■  ,  '  ..II- 
Odlwne  t  al.  try,  Uc.  of  the  tenants  smce  the  vacancy  occaMoneo  by  his 
dismission  ;    plea  nul  ditteinn.     Held,  1.  The  demandants 
must  prove  seisin  as  alleged  :  3.  If  a  devise  be  of  real  es- 
tate to  fine  for  (he   benefit  of  others,  and  the  devisee  has  a 
discretion  as  to  the  persons  or  objects  which  ere  to  receive  the 
benefit  of  llie  devise,  such  devise  is  a  truit  and  not  a  lue :  3. 
A  devise  or  grant  lo  one  for  the  benefit  of  another,  not  exe- 
cuted by  the  statute  of  uses,  vests  the  seisin  and  entire  legal 
estate  in  the  trustee  :  4.  The  English  statutes,  as  to  uses  and 
trusts,  have  ever  been  in  force  in  New  Hampshire :  5.  Said 
the  judiciary  in  this  State  'cannot  enforce  a  specific  execution 
of  a  trust ; '  '  the  only  remedy  which  the  eatvi  que  tnut  has 
against  the  trustee,  is  therefore  by   an  action  of  atwrnpiit, 
founded  on  the  implied  promise  of  the  trustee,   that  he  will 
execute  the  trust  evidenced  by  his  acceptance  of  the  trust.' 
This  devise  was  of  an  estate  in  the  hands  of  trustees  for  the 
use  of  a  minitter  and  other  piout  luet  according  to  their  dit- 
crelion.     Hence  not  exclusively  to  Ihe  ministry,  or  parish,  or 
both.     The  defts.  were  trustees  in  possession,   and  had  been 
above  20  years,   and   managed  the  estate,  and  the  ministers 
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occupied  under,  and  received  profits  from  them,  and  from  Vol.  IV, 
otlier  trustees,  from  the  time  of  the  devise  in  the  year  1746  ;  Cct.  114. 
and  the  demaadantg  had  had  no  seisin  by  right  or  by  disseisin,   ^rt.  13. 

^  14.  Abiohite  ettate  where  a  trmt,  fyc.     Probate  cause.       Con. 
Decree  in  the  probate  court,  directed  Joy  to  render  an  account    ^^~^,/-^ 
as  executor  of  the  will  of  Joseph  Barrell,  Esq.  father  of  the  i6  Mu*.  R. 
complaibanis,  on  certain  principles  prescribed  by  the  judge,  "^-^i  ^' 
both  parties  disliking  some  of  them,  appealed  to  the  Supreme  "        ■■  "T- 
Court,  which  Held,  1.  Though  the  conveyance  of  real  estate 
be  abtolute  and  unqualiSed,  any  declaration  in  writi/ig,  mado 
by  the  grantee  or  assignee,  at  any  time  after  the  conveyance, 
is  competent  proof  that  the  property  was  to  be  holden  in  tnut 
according  to  the  terms  of  the  declaration,  within  a  fair  and 
liberal  construction  of  die  statute  nf  frauds.     Letters  or  other 
papers,  however  informal,  are  sufficient  to  constitute  such  de- 
claration, which,  though  not  made  to  the  grantor,  is  available 
10  bim  or  his  representatives.     In  this  case  the  complainant? 
published  a  pamphlet,  and  Joy,  in  another,  answered  it,  and 
in  his  answer  wero  found  the  declarations  in  the  case,  and  had 
they  been   published  '  pending  a  suit,  they  might  have  been 
punished  as  a  contempt  of  court.'     A  agreed  to  hol4  rents  4  pick.  7t-T4. 
after  paying  his  own  debt  in  trust  for  B,  B  recovered  in  ai- 
rumptit  for  money  had  and  received. 

§  16.  Gray,  the  father,  April   1805,  bequeathed  to  th«isUHi.R. 
guardian,  Winslow,   jf30,000  tn  tnul,  for  the  sole  use  of  the  JJ^"^^,^'^ 
wife,  and  directed  the  trustee  to  invest  the  same  in  real  estate  Qn j,  ■  miiuir 
or  public  stocks,  or  both,  '  as  to  the  trustee  should  seem  most  ^  Ui  (lur- 
fit,  convenient,  and  secure,  and  promise  the  greatest  benefit    *°' 
and  advantage  to  the  said  Mnry,  for  whose  use  llie  trust  was 
created ;  and  to  pay  to  her  all  the  income  thereof  during  her 
widowhood  and  life,  and  the  principal  sum  to  the  said  'minor 
at  her  decease.'     This  wns  a  suit  in  equity,  the  bill  charged 
the  trustee  with  negligence  in  not  investing,  &c.     He  had  tost 
most  of  the  fund,  and  being  unable  to  replace  it,  was  removed, 
and  ordered  to  convey  his  remaining  estates  to  a  new  trustee, 
appointed  by  the  court.    Ordered,  1.  The  same  estates  being 
roucli  less  Iban  the  ^30,000,  tlie  new  trustee  pay  ro  the  widow 
fi>r  the  rears  of  the  annuity  then  due,  the  amount  of  interest 
cast  on  the  net  proceeds  of  the  estates  received  of  the  former 
trustee  ;  and   such  interest  being  so  deducted,  the  remainder 
was  to  form  the  future  capital,  of  which  the  interest  was  to  be 
paid  to  the  widow  as  the  whole  she  was  entided  to  receive:  2. 
The  expense  of  pulling  into  tenantable  repair  an  estate  pur- 
chased by  such  trustee,  is  a  charge  on  the  principal  fund; 
that  keeping  it  in  repair,  is  to  be  deducted  from   the  income. 
Pouper  expenses  paid  out  of  trust  fund.  See  Poor,  cb.  53, 
a.  4,  ».  Ifi. 
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Vol.  \V.       %  17.     4  Rand.  199-207.     Wliere  a  grantor  conveys  the 
Ch.   114.   whole   estate,  real  and  personal,   to  trustees,  the   conveyance 
Art.   I3.    includes  equilcAU  as  veil  as  real  rights,  and  the  trustees  are 
Con.  ■      the  proper  persons  to  assert  them  in  a  court  of  equity. 

•^  ^18.    Trust  property  in  trade.      Held,    where  trust   prop- 

It  W.  erly  is  employed  in  trade  without  authority,  the  cestui  que 
trust  must  elect  to  take  either  the  profits  for  the  whole  period, 
or  interest  for  the  whole  period ;  but  circumstances  may  arise 
to  entitle  them  to  take  profits  for  one  and  interest  for  another 
part  of  the  period. 
Art.  14,  §  '0-  A  debtor  makes  several  notes  to  his  creditors,  aod 
Con.  gives  a  deed  of  trust  to  ^ecure  payment  of  them.     The  first 

1  Rud.  469—  note  is  duty  paid.     The  creditor  assigns  the  second  note  to  a 
^^-  third  person,  hot  not  the  deed  ;  and  assigns  the  third  note  to 

another  person,  with  said  deed.     Held,  the  assignee  of  the 
second  note  is  t-ntitled  to  be  first  paid  out  of  the  trust  fund. 
See  a.  16,  ».  6. 
IHop.  Ch.  B.      If  an    absent    debtor's  estate  attached,    proves   sufficient 
10—11.  ,Q  pjy  [jjg  debts  and  leave  a  surplus  of  real  estate  unsold, 

the  trustees  are  decreed  to  convey  it  to  him.     Orr's  case. 
1  Hop.  Ch.  R.      ^11-   Trustee,  where  not  liable  for  a  loss.      A,  in  trust  for 
SIB.  B,  holds  notes  against  a  manufacturing  company,  and   invests 

them  in  the  stock  of  another  manufacturing  com[)any  ;  all  done 
in  good  faith,  and  deemed,  at  the  time,  advantageous.  A's 
estate  is  not  liable  though  the  notes  be  lost. 

^  12.  Academies,  trustees  of  them  empowered  by  statute, 
to  appoint  and  remove  teachers,  8ic.  at  pleasure,  cannot  make 
any  contract  to  abridge  ihe  right  of  removal  in  themselves  or 
their  successors  :  2.  The  court  of  chancery  has  no  power  of 
vinlation :  3.  Can  take  cognizance  of  the  case  only  on  some 
ground  of  proper  jurisdiction  as  to  contracts,  be.  1  Hop. 
Ch.  R.  278-282,  Auburn  Academy  v.  Strong. 
»flMg.fcH.  ^  13.  PennsylBanin.  Trustee*  of  an  insoleent.  By  deed 
he  assigned  in  trust  to  A  and  B,  his  properly,  '  (o  pay  tbe 
debts  due,  by  the  assignor  to  the  following  persons,  respectively, 
viz  : '  and  then  followed  the  names  of  several  persons,  and  the 
debts  due  to  each  of  them,  and  among  others,  a  debt  to  A, 
'about  $11,000,  when  in  fact  it  amounted  to  upwards  of 
$13,000.'  Held,  A  was  entitled  to  a  dividend  on  Ihe  latter 
sum.     Brown  ».  Weir. 

A  verdict  for  a  large  sum  was  obtained  againat  A,  Saturday 
ariernooti,  that  evening,  be  conveyed  all  his  property  to  a 
tnistee  of  hit  own  choice,  for  the  benefit  of  all  his  creditors,  in 
equal  proportions.  The  trustee  lived  at  the  distance  of  23 
miles,  and  did  not  hear  of  the  deed  until  four  days  aQerwards, 
when  he  assented.     The  debtor  contiuued  in  [Kosessioii  of  (be 
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foniiuire  lod  goods  the  next  day  after  iho  execution  of  (lie  Vol.  IV. 
deed  and   part  of  Monday,  vihea  thejr   were   levied   on  at  a    Ch.  114. 
creditor's  suit.     The  title  deeds  remained  of  tlic  real  estate  in     jJri.  14. 
the  grantor's  bands  near  two  months.     Held,  the  deed  was       Con, 
▼alid  and  took  effect  from  the  execution.     It  will  be  observed    s^'^.^i^' 
ibe  ofiicer  seised  the  goods  on  execution  when  they  reraaiaedmitv.  Frtnk- 
in  the  debtor's  possession,  when  he  had  done  noihing  to  P'""^  UniiM?"' 
with  Ihem  but  make  a  deed   lie  retained,  and   when  neither 
trustee  or  creditor  bad   assented.     The  decision  must  have 
been  on  the  ground  the  delivery  of  the  deed  to  the  trustee  and 
-  bis  consent  and  the  consent  of  creditors,  related  to  the  execu- 
tion of  the  deed;  may  be  further  observed,  the  debtor  appointed 
his  trustee,  but  bad  the  debtor  re^served  any  beneGt  to  him- 
self, the  deed  had  been  void.    6  Binn.  338,     Such  debtor  may 
Iirefer  some  creditors,   4  Dall.  85 ;  independent  of  bankrupt 
aw8.  iBrowtie,  11.  One  may  be  fri«(ee  for  the  benefit  of  credit- 
ors, who  himself  is  not  a  creditor.      1  Binn.  136  ;  2  Binn.  174. 

4  6  con.     Many  other  cases  cited  to  tlie  same  purpose  spe-  j^3j_  !§_ 
ciaUy  pages  218-219,  be.     If  A  hold  money  or  effects  tn    ^^^ 
trutt  to  pay  known  debts  or  legacies,  he  is  bound  to  apply  ac-su,^,  its. 
cordingly,  the  properly   go  in  nis  hands  in  equity,  and  cannot  Sit. 
apply  the  same  to  pay  debts  due  to  himself.     8  Wheaton's  R.JP' **■*"■ 
421  to  463,  Wormly  v.  Wormly,  and  numerous  cases  therein 
cited.     The  reason  is  plain,  be  that  give^  or  devises,  or  even 
conveys  property  to  another  in  tmtt  lor  certain  objects,  has  a 
right  to  direct  its  application  ;  from  liiis  the  trustee  has  no  power 
to  deviate.     Though  the  purchaser  is  not  bound  to  see  lo  the 
application  of  the  purchase  money  as  to  pay  debts  generally, 
&c.  yet  he  is  liable  in  equity  If  he  assist  in  the  misapplication  m-  tSft— SM, 
of  it.  *"■ 

How  thepuTchawT  muit  tee  the  purcftaie  money  re-invested  or  ^g^^  Wonnlayi 
not,  be.     Where  on  trusts  that  require  time  and  discretion,  he  he.\.  Worm- 
is  not;  but  is,  wherever  affected  with  notice  of  the  facts,  which, '"ri**- 
in  law,  constitute  the  breach  of  trust,  and  the  sale  is  void  as  to 
him.     A  bona  jide  purchaser,  without  notice,  to  be  entitled  to 
protection,  must  be  so  not  only  at  the  time  of  the  contract  or 
conveyance,  but  till  the  purchase  money  is  actually  paid.     In 
this  case  the  bill  charged  a  breach  of  trust,  and  diat  the  pur- 
chasers bad  notice  of  the  facts  that  constituted  the  breach  of 
trust  io  the  trustee,  and  therefore  they  themselves  were  consid- 
ered trustees  in  equity,  held  accountable  for  the  rents  and  pro- 
fits. Sic.  ■      ' 

fj  10  eon.  Sugden  on  Powers,  pp.  1  to  4!>,  Ed.  1828,  calls 
in  question  Coke's  Report  of  Chadleigh's  esse  and  treats  the 
teintilla  jvris,  as  a  fiction,  as  also  did  Feanie,  so  Cruise,  and 
SM  ante.  '  The  best  way  is  to  construe  conveyances  to  uses  as 
such  at  common  law.* 

^  14.     l^ectment  &y  irwla.    Holding  the  legal  title,  he  can  4  Bud. 
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Vol.  IV.   mainiain  eldctiuent  even  after  the  trust  is  satisfied,  though  a  gw 
Ch.  114.   'uiiTue  trust  after  the  trust  is  satisfied,  may  maiatain  ejecttneDl, 
^ri.  16.    that  does  not  deprive  the  trustee  holding  the  legal  tide,  of  his 
Con.       "Slit  ^  maintain  ejectment.     6  Munf.  38. 

1^  1 5.     Where  a  trust  is  of  a  public  nature,  a  majority  of  the 
persons  empowered  may  exercise  the  authority  ;  thus  a  majority 
of  the  maoBgers  of  the  election  \a  a  quorum  for  the  trial  of  con- 
tested elections ;  and  a  majority  of  that  qtiorum  may  decide. 
^  7     eon.     Was  a  bill  in  equity  in  Virginia,  and  the  doc- 
^^^^  trine  confirmed  that  a  trustee  cannot  purchase  or  acquire  by  ex- 

S  Wheit  421-  change,  the  trust  property  ;  his  opinion  must  always  be  fairly  and 
4S4,  Wormley  honestly  exercised  in  selling  it,  and  ihe  sale  will  be  void  where 
era  "worm^  he  appears  to  have  been  influenced  by  private  and  selfish  mter- 
ler  Mid  muiy  ests ;  and  the  sale  is  for  air  inadequate  price,  so  he  must  appear 
oUtcr*.  fair  and  honest,  &ic.  where  he  has  power  to  sell  and  reinvest  the 

trust  property  in  other  estate  advantageously  in  his  opinion.  It 
is  extremely  clear  that  every  trustee  in  managing  the  property 
of  others  in  any  manner,  must  avoid  all  private  views  in  the 
least  degree  disadvantageous  to  the  cetlui  que  Irvitt. 

^  9  con.    Beiulting  trust  to  the  heir.     As  where  A  devised 

all  the  residue  of  his  estate  and  effects  whatsoever  and  wbere- 

^""^P  "■     soever,  of  what  nature  or  kind  soever,  to  trustees  upon  trust  ap- 

li  W.  6»^    plicable  only  to  personal  property.     Held,  the  real  estate  passed 

Wfi.  with  a  resulting  trust  to  tlie  heir. 

^  23.  On  the  whole  it  seems  to  be  settled  in  Massachusetts 
that  j7aro/  evidence  cannot  be  admitted.  See  15  Mass.  R.  210 
-220,  Goodwin  r.  Hubbard,  iic.  Otherwise  in  New  York  ;  3 
John.  216-233,  Foote  v.  Colvin.  In  England  the  pomt  is  left 
in  uncertainty.  Many  authorities  both  ways. 
Art.  22.  ^  q  cpj,.  Ettataopen  in  like  manner  in  Penntj/hania,  as 
^'"*-  1  Serg.  k,  R.  374.     A  seized  in  fee  in  consideration  of  natural 

affection  and  £600,  executed  a  deed  of  land  to  B,  and  C  his 
wife,  the  daughter  of  the  grantee,  and  to  the  children  and  heira 
of  C,  and  the  heirs  and  assigns  of  such  children.  Habendum 
to  said  B,  and  C  his  wife,  and  ihe  children  and  heirs  of  the  said 
C,  to  the  use  of  said  B  and  C  for  their  joint  lives  and  tlie  life  of 
the  survivor,  and  immediately  after  the  death  of  the  survivor,  to 
the  use  of  the  children  and  heirs  of  the  body  of  said  C,  law- 
fully begotten,  their  heirs  and  assigns  forever,  in  equal  shares, 
as  tenants  in  common,  and  not  as  joint  tenants.  When  the  deed 
was  executed,  C  had  ihree  children  living,  and  several  children 
and  grandchildren  were  born  afterwards.  Held,  B  and  C  took 
an  estate  for  their  joint  lives  and  the  life  of  the  survivor  of  ifaem, 
with  a  remainder  in  fee  to  the  cbildreo  of  C,  whether  bom  or 
to  be  bom,  which  fee  vetted  in  the  three  children  borji  when  the 
_  deed  was  made,  and  opened  to  let  in  after  horn  children,  at  the 

w'I'f'         periods  of  their  respective  births,  and   that  the  shares  of  those 
that  died  leaving  i«sue,  descended  to  their  issue. 
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^  b  con.    Wril  of  miry.      Lemuel  Drake  died,  B«zed  of  Vol.  IV^. 

the  demanded  premises  and  other  real  estate  in   1806.     Nov.    Ch.  114. 
that  year  his  wtl)  tvas  proved,  and  in  it  he  devised  thus — '  1  give     ,qri.  25. 
to  tin  town  of  Stoiwfaion  my  lot  of  land  in  said  town   which  I       Con. 
bought  of  Epbralm  Wales,  (the  land  sued  for,)  containing  about    v^rv.^^ 
eight  acres  of  woodland  in  said  town,  which  I  have  bargained  g  pi^V.  6a»— 
for,  of  Elijah  Belcher,  and  in  failure  of  recovering  a  deed  ofMO,  Htydea 
said  Belcher  for  said  land,  I  give  to  said  town  three  hundred  J  Bi,^ii[^ 
doUars.     Both  of  the  above  pieces  of  land,  (or  money  instead 
of  the  last  piece,)  I  give  to  said  town   for  the  purpose  of  build- 
ing a  schoolhouse  for  the  use  of  the  free  grammar  school,  {or 
other  achoot  as  the  said  town  may  direct,)  provided  the  said 
Bcboolbouse  be  built  by  said  town,  within  one  hundred  rods  of 
the  place  where  the  meetinghouse  now  stands.'     Held,  1.  This 
was  a  devise  on  condition  tvbtequent,  tliat  the  estate  vested  ac- 
cordingly in  the  devisees :  2.  That  it  was  forfeited  by  a  neglect 
of  twenty  years  to  comply  with  the  condition  :  3.  It  passed  to 
the  residuart/  devitee,  and  not  to  (be  heir,  there  being  an  interest 
in  the  testator,  not  specifically  devised,  depending  on  the  per- 
fbnnance  or  nonperformance  of  the  condiQon.     The  reaiduaiy 
clause  contained  all  the  remainder  of  his  estate  of  whatever 
name  or  nature,  and  wherever  situated  to  his  wife  in  fee.     The 
court  added — '  the  inhabitants  became  seized  in  fee  simple  con- 
ditional ;  and  the  contingent  interest  not  otherwise  disposed  of, 
was  disposed  of  by  the  residuary  clause.'     In  Barker  ».  Wood, 
there  was  no  such  emttingenl  interest  for  the  residuary  clause 
to  act  upon  ;  so  the  heirs  look  the  estate  devised  to  the  school 
districts,  which  could  not  lake. 

^  7  con.     Held,  in  chancery,  where  land  is  not  converted    Ast.  27. 
out  and  out,  at  all  events  into  personal  estate^but  its  conversion         (7,^, 
depends  on  a  condition,  it  is  not  viewed  as  personal  estate  inS  Ruxl  lao— 
equity:  3.  When  a  sale  is  made,  then  the  surplus  proceedSj^'J'^'S^' 
(after  paying  debts,)  is  viewed  as  personal  property  of  him  who^rr^',^^'^' 
is  entitled  to  redeem,  and  goes  to  his  executor,  Uc. :  3.  A  con-  wib. 
reyance  by  a  husband  passes  all  his  wife's  interest,  if  he  survive 
her ;  if  not,  only  an  interest  dunng  bis  life  :  4.  Part  perform- 
ance, as  where  A  contracts  for  land,  and  can  get  a  good  title, 
but  to  a  nbttaittial  part  he  may  innst  on  this  part,  or  may  be 
compelled  to  actffipt  it,  with  a  reasonable  compensation  for  the 
remue,  which  cannot  be  eflfectually  conveyed  to  him  by  the 
other  party.     The  sale  was  to  be  made  on  ^e  request  of  A  m 
B,  and  B  or  his  heirs  bad  power  to  prevent  a  sale. 

^  13.     A  having  the  equitable,  but  not  the  legal  title  to  land  Sami  ■.  Mar- 
covenants  to  convey  it  with  general  warranty.      Held,  if  hej^ttlitt 
canse  the  holder  of  the  legal  dile  to  convey  to  the  covenanter,*^' 
and  tbereupon  executes  a  deed  himself  with  general  warrant)', 
he  compliw  with  his  covenant  to  convey. 
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Vol.  IV.        ^  14.     On  a  cooiract  to  coaveu  lands  for  a  certain  Sum  nben 

Ch.  114.   required,  no  demand  at  the  residence  of  the  person  bound  is 

Art.  S7.  necessary.     On  a  covenant  to  convey  land,  if  action  be  brought 

Con.        it  is  in  t^i^  discretion  of  the  jury  to  allow  interest  or  not.  2  Tena. 

^dP^,'■.^     Rep.  S,  when  no  time  is  specified  in  a  bond  to  make  title,  the 

Eliot  B.  Fow-  obligor  is  bound  to  make  it  in  a  reasonable  time :  3.  In  an 

ler,  1  un.      action  on  it,  the  value  of  the  land  at  the  time  of  the  contract  is 

Id.  ses.  ^B  measure  of  damages  :  3.  In  case  of  such  bond  the  bounds 

of  the  land  not  being  defined  parol  endence  is  admisable,  to 

1  McCoid,      ascertain  them,  deduction  in  equity  for  a  deficiency  in  the  quao- 

>"^  tily. 

s  Lilt.  TS.  One  who  purchases  a  tract  of  land  of  A,  knowing  A  had  cov- 

enanted ffith  B  to  let  him  have  a  way  through  it,  will  be  decreed 
in  equity  to  convey  the  right  of  way. 
Art.  S6.         ^  6  eon.    James,  appt.  v.  Morey,  impleaded  with  Johnson, 
Cor.  respts.  2  Coweu,  346—333.     Appeal  from  the  court  of  chan- 

cery to  the  court  of  errors.  Among  two  or  three  scores  of 
.  points  stated  by  the  reporter^  are  as  to  merger  ;  I .  At  law, 
where  a  greater  estate  and  a  less  meet  in  the  same  person,  in 
one  and  the  same  right,  without  any.  intermediate  estate,  the 
less  estate  is  immediatelv  annihilated,  or  in  the  law  pimx  it  is 
said  to  be  merged :  2.  This  rule,  at  law  is  inSexible :  3.  Where 
legal  and  equitable  estates  unite  in  the  same  person,  the  equita- 
ble is  merged  in  the  legal  esUte,  but  in  equi^  the  rule  is  not  in- 
flexible ;  4.  But  it  depends  on  the  intention  of  the  person,  ex- 
pressed or  implied,  in  whom  the  estates  unite,  whether  the  equi- 
table estate  shall  merge,  or  still  be  kept  in  existence ;  5.  Or  on 
the  circumstance  he  is  not  capable  of  making  the  election,  be- 
ing a  minor,  &£. :  6.  In  the  latter  case  the  equitable  estate  is 
k^t  on  foot.  So  when  for  his  interest  so  to  do :  7.  Thus 
the  common  case,  where  the  mtHlgagee  takes  a  release  of,  or 
purchases  the  estate  of  the  mortgagor,  that  is'his  equi^  of  re- 
dempdon,  the  whole  estate  is  ve^ed  in  the  mortgagee,  and  the 
mortCBge  is  extinct,  and  with  it  the  mortgage  debt,  unless  inten- 
tion, incapacity  to  elect,  or  interest,  &«.  m  the  mortgagee  iater- 
venes  ana  prevmts  the  merger :  8.  Where  the  mortgagee  pur- 
chases, or  takes  a  release  of  the  equity  of  redemption  in  a  part 
of  the  mortg^ed  premises,  the  mortgage  is  extrnguished  pro 
tanto,  and  may  be  apportioned  between  such  part  and  the  part 
not  so.  Numerous  trther  points  as  to  oKatgages.  See  mort' 
gages — this  case,  6  Johns.  Ch.  R.  41. 

^  12.  Contended  if  A  mortgage  land  to  B,  and  C  pur- 
chases A's  right  to  redeem,  and  then   pays  B  his  debt,  and 
S  nek.  4re-    takes  his  assignment  of  the  mortgaged  premises,  this,  though 
^l^^"^!*^- "°>  an  attignment  in  form,  is  an  extingitithment  of  the  mortgage, 
as  these  premises  merge  in  the  equity  of  reden^on.     But 
see  ch.  113,  a.  2,  s.  1.     See  tliia  doctrine  of  metier,  or  aiok- 
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ii^  of  the  mortgiige  charge  or  incDtnbnDce  into  the  UgaJ  es-  Vol.  IV, 
lato  very  critically  examined,  3  Green).  260-369,  and  cb.  Ca.  114. 
113,a.  3,  s.  S7.  The  case  is — A  and  B,  tenants  in  common,  An.S». 
May  18,  1814,  mortgaged  the  lands  to  C  and  D,  to  secure  Cm. 
die  joint  deht  of  A  and  B,  sum  $400,  due  in  six  monihg,  with  ^^o-vw 
inierett.  Jnly  16,  1816,  their  right  to  redeem  was  sold  lo  £, 
at  a  sheriff's  sale,  fay  Paul,  the  deft.,  a  deputv  sheriff,  to  pay 
two  executions  be  had  against  A  and  B,  in  taror  of  another 
credhor.  October  term,  18J6,  C  and  D  get  judgment  on 
ifaeir  mortgage  for  possession.  February  32,  1817,  C  sold 
uid  GOflreyed  all  bis  icierest  in  the  land  to  E.  July,  1817,  E 
coQTeyed  to  the  pit.,  Freeman,  one  htdf  of  all  the  right  in 
etfuhy  that  belonged  to  A  and  B,  the  mortgagors,  and  which 
E  had  before  bought  of  Paul,  at  the  sheriff's  sale,  the  condi- 
tion in  ifae  deed  not  having  been  performetl.  A  plurie$  Ka- 
berefadtu  having  issued  on  the  judgment  recovered  by  the 
mortgagees,  for  possessioD,  it  was  delivered  to  a  coroner  for 
service,  July  13,  1818,  by  the  pit.,  Freeman,  attorney,  lo 
(be  mortgagees.  October  34,  1818,  as  by  the  coroner's  re- 
turn, he  delivered  possession.  The  pit.,  F.,  received  the  costs 
and  wrote  the  reUim ;  May  32,  1819,  E.  conveyed  to  Paul, 
ibe  deft.,  in  fee,  alt  his  right,  title,  and  interest  in  the  land  ; 
'  ifaus  uniiiug  in  Paul  the  titles  of  roorlgngor  and  mortgagee 
of  hair  the  premises.'  This  the  ph.  viewed  aa  paying  half 
ibe  d^t  to  Paal,  by  his  having  a  complete  title  to  half  of  the 
land,  and  hence,  October  6,  1831,  tendered  to  bim  the  other 
half.     This  being  refused,  the  pit.  filed  his  bill  to  redeem.  , 

Judgment  for  him.  The  court,  on  numerous  authorities,  held, 
1.  The  morigage  on  the  united  moiety  diould  be  viewed  as 
•nbstMing,  and  not  merged,  if  Paul  so  intended,  and  his  inteo- 
tioo  appearing,  actually  or  presumed  :  2.  If  no  such  intention 
appeared,  the  court  would  consider  what  was  most  for  Paul's 
interest :  3.  <  If  it  appear  wholly  indifferent,  the  charge  or 
incumbrance  will  be  treated  as  merged,'  of  course  half  of  the 
land  thus  having  become  the  absolute  property  of  the  creditor, 
is  viewed  as  having  paid  half  his  deht.  It  appears  by  this 
case  the  mortgagee  may,  if  he  so  intends,  acquire  the  mortga- 
gor's title,  yet  preserve  his  mortgage  separate  and  subsisting, 
and  especially  to  prevent  a  morlgnge  holding,  made  after  his, 
but  before  buying  the  right  'to  redeem  ;  for  if  the  first  mort- 
gage merge,  it  is  extinct  end  no  longer  precedes  the  second, 
«^itr  one,  which  is  the  purchase  of  tbe  right  to  redeem.    This 

is  a  novel  and  rare  case  in  the  books,  and  leads  to  consequen- p, 

ces  by  no  means  yet  well  examined.  P»il. 

'  Mergeri  were  never  favored  in  courts  of  law,  and  still  less  u  co.  h.  « 
is  courts  of  equity.     Never  allowed  but  for  special  reateni,  ^' 

VOL.  IX.  47 
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Vol.  IV.   and  then  only  to  preserre  the  intentions  of  the  parties.    I  P. 
Ch.  114.  Wms.  41 ;  16  Vin.  A.  362. 

Art.  30.  §  17-  If  tenant  Tiir  life  bargain  and  sell,  by  deed  acknowt- 
Con.  edged  and  recorded,  to  C,  and  he  makes  a  deed  back  to  teo- 
^^r^/.^  ant  for  life,  with  special  warranty  against  all  rlaiming  under  C, 
1  Pick.  R.  Sil  and  then  he  mortgages  to  tenant  for  life,  she  remaining  all 
"***■  the  time  in  possession,  ibere  is  no  discontinuance. 

I  Bun.  fc  ^   18.   Ditcontinuiinee  can  be  made  only  by  tenant  tn  tail 

Dm  'jom**'  *'"  P°*"'**'"*  i  therefore,  when  by  marriage  settlement,  certain 
premises  were  conveyed  to  trustees,  and  their  heirs,  and  as- 
signs to  the  use  of  the  fatlier  and  mother  of  the  intended  hus* 
band,  for  their  lives  and  the  life  of  the  stirrivor,  remuinder  to 
the  use  of  the  intended  husband  and  wife,  and  their  assignees, 
for  their  joint  lives  and  the  life  of  the  survivor,  remainder  to 
the  use  of  the  heirs  of  the  husband  by  his  intended  wife. 
Held,  that  nnder  this  deed  the  husband  took  an  estate  for  life, 
and  an  estate  (ail  in  remainder,  hence  he  could  not,  when  in 
possession  of  his  life  esiHte,  discontinue  the  estate  tail,  by 
granting  a  lease  for  lires  with  livery  of  seisin,  not  being  in 
possession  of  his  estate  in  tail.  Hin  life  estate  did  not  mtrgt 
in  bis  estate  tail,  as  anotiier  estate  intervened.  See  Merger, 
art.  36.  Cited  by  the  count,  Stra.  1135;  Dougl.  337; 
6  B.  b  A.  910  ;  Cro.  El.  837 ;  1  H.  B).  269  ;  1  Salk.  344 ; 
1  Co.  93 ;  3  Har.  &;  Mc  H.  443 ;  I  Maron,  308-228. 
Akt.  31.  ^39  con.  By  the  common  law,  if  the  lessee  for  life,  on 

Cim.         condiiron  to  have  a  fee,  made  a  lease  for  life,  that  prevented 
■  the  estate   rising  under  the  condition,  because  the  privily  on 

the  estate  was  destroyed.  This  is  not  the  trne  construction  on 
the  statute  of  uses.  Edwards  v.  Slater,  Hard.  410;  Sevile 
V.  Blocket,  1  P.  W.  777;  10  East,  448,  Doe  t>.  Tbotby; 
see  this  case,  cb.  130,  a.  3,  s.  38. 


CHAPTER  CXV. 

COVENANT  OF  SEISIN  OF  RIGHT,  be 
Aat.  1, 

(t^,  '  %  18.  See  ch.  62,  a.  1,  s.  13,  implied  warranty,  &c.     An 

action  on  warranty  of  pro|tcrly  must  be  special,  if  the  contract 
lias  not  been  rescinded.  Id.  If  rescinded  futumpstt  lies  for  > 
the  price.  2  Con.  R.  75.  Implied  warranty  extends  to  prop> 
eriy  exchanged.  1  Mc  Cord,  110.  Express  warranty  of  title, 
under  seal,  does  not  exclude  an  implied  warranty  of  sound- 
ness. 1  Mc  Cord,  421. 
Akt.  3.  %  ^  ''*"•   '  ^t=  Cord,  133.      The   rule  of  eateat  emptor 

Cm.  ^°^'  ""**  t^PP'y  ^  "l^'  ^y  ^^^  roaster,  and  be'  being  (be  agent 
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of  dw  parties,  for  wImm  bmefii  tbe  ule  is  made,  thejr  •re.as  Vol.  IV 
TDucb  bound  by  bis  represttntation  as  ihey  would  bave  been  by  Ch.   115. 
ihetr  own.  Tunnu  v.  Fludd.     1  Lilt.  46.  Tbis  maxim,  caveM     ^n.  3. 
emptoTf  is  not  to  bo  applied  againac  a  purcbaser,  wliere  ibere       Con. 
has  been  fraud  or  misrepresoniaiJon  on  the  vendor's  part.  "^t-^/"^ 

^  29.  PteadinKS  by  beirs  as  to  oweft.     ^Stnmptit  against  Art.  3. 
four  beirs.     Capwt  ad  rapondewium  served  on  all.     Held,    Con. 
1.  In  an  action  against  beirs,  if  ibey  will  sbow  noibing  by  de- VanDeuunv. 
•ceoi,  or  OMfi*  insufficient  by  descent,  Ihey  must  plead  ^' f^k  *' 8*CDir 
give  notice  of  tbis  specially,  and  cannot  show  it  on  the  general  n,^  sn-n. 
issue  :  3.  The  rules  of  pleading  are  in  tbis  respect,  the  same, 
in  ibe  case  of  heirs,  as  of  personal   representatives:  3.  If 
tbey  da  not  so  plead,    the  pit.  may  take  judgment,  eiiber 
generally, or  of  assets  descended,  at  his  election:  4.  Execu- 
tioc    against  infant  heirs  cannot  issue  till  a  year  after  judg- 
ment :  5.  But  when  some  of  the  beirs  are  adults  il  may  issue 
against  tbein  short  of  a  year  :  6.  If  against  both  short  of  a 
year,  it  may  be  so  amended  as  lo  afieci  only  the  adults. 

%  3  cojt.  A  conveyed  in  fee  land  to  D,  with  general  nar-  Art.  7. 
raaiy,  and  E  then  was  seised  of  six  acres,  a  part  of  it  by  an  Con.^ 
elder  and  beuer  title.  D  entered  under  bis  deed  and  become 
seised  only  of  the  part  of  which  A  was  seised,  but  as  to  E, 
ibe  stranger,  D's  entry  was  a  mere  trespass  :  2.  E  sues  D  ia 
trespass  and  recovers  damages  and  large  costs,  D  can  only  re- 
cover of  A  the  proportion  of  tbe  consideration  money  and  in- 
terest, tbe  damages  and  costs  being  recoverable  only  when  in- 
curred in  defending  the  seisin  D  actually  gsined  by  conveyance 
from  A,  E  being  seised  and  actually  possessed,  by  such  title, 
of  said  six  acres,  uo  part  thereof  passed  to  D.  Then  as  (o 
these  six  acres,  A's  '  covenant  of  seisin  and  right  lo  convey 
was  iosianily  broken,'  and  D's  right  of  action  accrued.  His 
entry  on  the  six  acres  gave  him  no  right  of  possession,  and  at 
his  own  peril  he  contended  with  E.  Il  seems  D  ought  to 
liave  noticed  E's  visible  and  rightful  possession  of  the  six 
acres,  and  not  entered  thereon  ;  but  bad  A  been  seised  and 
possessed  in  fact,  when  he  gave  bis  deed  of  tbe  six  arret, 
then  A's  seisin  ajid  possession  bad  passed  to  O,  and  bis  entry 
thereon  would  have  ^een  proper,  and  tlien  when  aued  by  E 
D  would  bave  defended  tbe  seisin  A  conveyed,  and  incurred 
costs,  Sic.  at  A's  expense,  and  failing  to  defend,  A  would  bave  0!'''^,''^ 
become  liable  to  D  for  tbe  loss  of  the  six  acres  and  for  the  aj,  %  orecnL 
damages  and  costs  D  would  have  incurred.  MS-asB. 

%  1  eon.  A  conveys  to  B  a  certain  tract  of  land,  not  spe-  Art.  8. 
cifying  way  quaotity,  A  is  not  held  to  warrant  any  particular    Con. 
JMunber  of  acres,  if  tJiert  be  in  t!ie  case  no  false  rapreaenta- j*^^  "-"t 
tioDs,  and  iip.concealment  of  faots  in  bis  knowledge,  tbou^  Lw^,  iw. 
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Vol.  IV.    botti  pai'ti«s  any  have  expected  mora  ecrea  than  wen  fining 
Cb.   lis.  an  an  after  survey,  and  their  expectation   was   founded  ofl 
Art.  B.     documents  and  other  evidence  knoifn  W  both. 
CoH.  Ill  this  much  examined  case  it  was  decided  that  where  a 

^-v'lh.'  freehcJd  estate  has  been  conveyed  with  mrnitiy,  and  the 
S  Eur],  in-  warrantee  is  evicted  the  proper  meature  tf  damagtt  it  Ike 
llekm^'"'  *"'■"  'if  "^  '"'"'  "'  '^  '*^  °S.  *^'  wimmt^.  A  yvare  'a 
made,  if  an  action  of  covenant  will  lie  on  a  mere  rtal  umrran- 
(y .-  2.'  In  such  case  the  purchaser  can  only  recover  rents  and 
.  profits  of  the  vendor,  and  not  llie  value  of  any  improwemattt 
lie  has  put  on  the  land  :  3.  The  best  standard  of  value  is,  in 
general,  the  price  agreed  oo  at  the  time  of  the  sale,  Decem- 
ber, 1823.  The  action  was  covenant  on  warranty  in  Virginia, 
but  the  land  was  in  the  State  of  Ohio.  The  breaches  d[ 
covenant  were  innanbranee*,  ioant  of  power  to  convey,  and 
Jhilure  to  warrant,  so  a  mixed  case ;  hence  the  rule  laid 
down  may  be  correct  as  the  case  in  fact  was.  So  was  the  special 
verdict  deemed  a  new  case.  In  this  case  other  cases  are  cit- 
ed in  which  different  opinions  had  been  expressed.  Some 
make  tlie  value  at  the  time  of  the  contract,  and  some  of  the 
eviction,  the  rule  of  damages.  The  special  verdict  found 
both  values — $600  at  the  time  of  the  warranty,  and  |S937,50 
at  the  time  of  eviction.  Judge  Coalier  for  the  letter ;  Judges 
Green  and  Brooke  for  the  former.  On  the  whole,  this  case 
leaves  the  point  unsettled. 
9  lilt  Mf.  The  action  of  covenant  on  a  warranty  by  a  rtmote  grantee 

13  local,  and  muat  be  sued  in  the  county  in  which  the  land 
lies :  3.  And  if  not  so,  advantage  may  be  taken  on  general 
demurrer :  3.  But  if  once  the  cause  has  been  carried  to  the 
court  of  appeals,  and  that  point  has  not  been  decided,  want  of 
jurisdiction  can  never  be  al]et;ed  afterwards,  though  the  cause 
was  remanded,  a  new  declaration  was  filed,  and  a  demurrer 
filed  on  the  ground  of  want  of  jurisdiction. 
1  lie  Coed  ^  8.  A  tract  of  land  is  sold  by  the  master  in  equity,  and 

m.  '  represented  on  the  map,  as  containing  more  acres  than  found 
on  a  Burvey :  for  the  deficiency  an  abatement  in  the  piice 
was  sRowed  ;  and  p.  12S,  in  note,  the  conveyance  was  of  a 
'  tract  of  land  containing  a  mill  seat,  vrth  a  dam,  and  timber 
ready  for  building;  which  mill  seal,  dam,  pond,  timber, and 
all  other  appurtenances  to  said  premises,  I  do  warrant,  Itc.' 
Held,  that  a  third  person  having  title  to  the  land  which  one 
half  of  the  water  in  the  mill  pond  coveted,  but  not  to  any  part 
of  the  land  mentioned  in  the  deed  of  conveyance,  there  was 
a  breach  of  warranty ;  as  the  mill  was  of  no  use,  unless  the 
p.  470.  whole  pond  wag  full  of  tvater.     Action  ^a  a  note,  plea  noH 

(mvmp$it,  the  deft,  may  prove  it  was  ^«a  for  a  tract  of  land, 
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OF  SEISIN  OF  RIGHT,  tu.  SIB 

^  lines  and  boundaries  of  vhicii  were  frauduieniJ^  misrepre*  Vol.  IV. 
Muted  bjr  the  vendor.  Purchaser  must  be  supposed  to  know  Ch.  !!& 
IS  well  as  tile  seller  what  ri^bt  and  tide  an  individual  can  Art.  9. 
luve  lo  a  navigable  river.     I  IVIc  Cord,  580, 584.  Con.' 

^  9.  Declaring  on  a  eovtnmt  of  wttrranty.  The  pit. 
must  allege  subslantislly  an  eviction  by  title  pRrnmount,  but 
need  not  in  any  formal  words :  2.  Where  it  was  averred  'ibat 
tbe  said  O  had  not  s  good  and  sufficient  title  to  the  said  tract 
of  land,  and  by  reason  thereof  the  said  pits,  were  ousled  and 
dispossessed  of  the  said  premises  by  due  course  of  law.' 
Held  sufficient,  as  a  snbstBiitiat  averment  of  an  eviction  by 
title  paramount;  3.  The  pits,  declared  both  as  heirs  and  de- 
visees, without  showing  particularly  how  heirs,  and  without 
stating  the  will.  Held,  not  fatal,  on  general  demurrer:  4. 
Suck  a  defect  may  be  amended  under  the  32d  section  of  the 
judiciary  act  of  1789,  ch.  20.  There  was  several  counts  in 
the  declaration,  and  a  demurrer  to  it.  Causes:  1.  '  It  does 
not  appear  in  and  by  the  said  declaration  any  averment  or  al- 
legation therein,  that  the  said  pits,  have  been  evicted  by  title  ^. 
paramount  to  the  title  of  the  deft.;  and  2.  The  said  declara'—^H.Di'yk 
lion  is  in  other  respects  defective,  uncertain,  and  informal.**)- v-CUnn. 
Was  error  from  the  circuit  court  of  Tennessee. 

\  10.  Warranty  not  binding;  as  Locke  v.  Alexander,  2 
Hawks,  15S,  where  A  and  B,  having  interest  in  lands  in  com- 
mon with  C  and  D,  executed  a  deed  of  bargaxA  and  lalt  for 
the  land  in  their  own  ttamet,  professing  In  the  deed  to  act  as 
well  for  themselves  as  for  C  and  D,  iheir  cotenants,  but  ac- 
koowled^ng  tba  payment  of  Ihe  purchase  money,  transferring 
tbe  title,  but  warranting  it, '  aa  atlomiea  aforetaid.'  Held,  iu  an 
action  of  covenant  on  the  warranly,  that  tbe  title  of  C  and  D 
did  Bot  pass,  because  the  deed  was  not  signed  iu  their  names  : 
3.  That  tbe  interest  of  A  and  B,  who  made  the  deed,  did 
not  show  any  consideration  paid  them  in  their  ot«H  r^^; 
3.  Thai  the  warrsnly  could  not  be  considered  as  a  personal 
or  md«>pettileat  covenant :  4.  But  as  no  esute  passed  tha  tmr- 
nnuywd*  not  binding. 

^  4.  Tbewife'acMMaterMj^of  down,  living  her  badHmd,!)  Art.  9. 
an  exisluiK  incuinbran«e.     3  Greeol.  23-38..  Co*. 

^11.  CoroMiitofwannbnr  runs  with  die  land.    It  is  intend- Wiihy  ■. 
ed  fw  the  bmefit  of  the  aMg»e»  ef  coTeaaM«e  and  his  beint  ^'^^'^^ 
•od  ID  action  Ites  accordingly :   as  wbera  A  grmts  to  B,  with  i^s^'"' 
warranty,  and  B  to  C,  wim  warranty,  C  is  evicted  by  a  title 
pefsnwunt  to  A's :  C  may  have  coveoaBt  directly  agaiasi  A,  or 
ogainsi  B,  and  B  have  covenant  t^akwt  A.   In  this  case  C  su«d 
A  and'  rsooiwred.     This  case  needs  no  Knikorities  to  support  it. 

)  13.  When  faud  istvamaiad  in  deed,  in  fee,  mvenuu  lies 
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574  COVENANT. 

Vol.  IV.    against  the  executors  t^  the  wBrrwHor,  «id  the  gnntaa  is  oOt 

Ch.  115.   con^ncd  to   his  voucher  or  warraatia  charts;    3.  Ph.  need 

Art.  9.      (>»'y  >**'^  °°  '^'^  copeoant,  and  aver  generally,  that  the  granteo 

Con.  '      ™^^  evicted  of  pan,  or  all  of  the  granted  preniiaei,  hy  lawful 

right  and  title  of  a  stEanger,  especially  on  general  demurrer :  3. 

If  two  tenants  in  f  orninon  be  evicted,  their  daioages  are  per* 

sonal,  and  the  survivor  may  sue  on  ilie  covenant  of  warranty. 

Court  cited  Kent  v.  Welch,  7  Johns.  258;   5  Cowen,  137, 

above ;  2  Bi.  Com.  301,  Lc. ;   Gore  c.  Brazier ;  Marsion  v. 

Hobbs,  be. 

^  14.  Ltcumbranra :  covenant  hrcAen:  land  in  O/ao.  By 
a  law  in  that  Slate,  if  it  appear  on  a  petition  of  tenants  in  com- 
mon of  lands,  for  partition,  iliat  the  land  cannot  be  divided  with- 
out prejudice  to  the  whole  property,  a  writ  issues  to  the  sheriff 
to  sell  Uie  whole  at  auciion,  and  to  divide  the  proceeds  among 
the  tenants  in  common.  Pending  such  a  petitiou,  one  of  the 
tenants  in  common  conveyed  his  puruany,  covenanting  against 
incumbrance.  Afterwards,  the  whole  land  was  sold  by  the 
sheriff,  under  an  order  of  court  pursuant  so  said  law.  Held, 
the  grantor  was  liable  for  breach  of  covenant,  and  the  price  paid 
by  the  grantee,  with  interest  from  the  time  of  conveyance,  was 
taken  as  the  measure  of  damages. 

ij  15,  Covenant  broken  :  incvii^ances.  The  deft,  previous- 
ly mortgaged  the  land,  and  then  conveyed  it  with  the  usual 
covenants.  After  the  grantee  entered,  the  mortgagee  demanded 
payment  of  the  deft,  due  on  the  mortgage,  and  threntened  to 
sue  for  possession,  &c.  The  grantee  purchased  the  rights  of 
the  mortgagee,  paying  the  amount,  and  received  a  release ;  held, 
to  be  a  sufficient  breach  of  the  coventint  to  entitle  the  grantee 
to  his  action. 

4  16.  A  co.]veyB  to  B  with  warranty,  be.,  and  B  to  C,  6ic., 
C  IS  evicted.  B  cannot  recover  ageinst  A,  until  B  compensates 
C  ;  Lor  v.  Parish,  1  Litt,  396,  and  109 ;  a  judgment  recovered 
against  B,  on  the  testimony  of  a  witiKMS  iolerested- against  A,  is 
imdfiiissible  as  evidence  against  him. 

^  17.  Where  the  consideration  of  land  wis  another  tract  of 
land,  the  value  of  the  land  conveyed,  and  not  of  that  given  in 
oonsidention,  is  the  measure  of  damages  in  on  acdoo  of  cove- 
Abt.  10.      »ant  on  the  narran^. 

Cor.  ^bam.  The  Monte  Ailegre.   lojudicialsaleftthereisnowar- 

9  Wbeit.  eM-  ruily  express  or  implied.    '  On  a  marshal's  sale,  under  a  Uetnae 

^^-  or  ordtr  of  court,  no  warranty  is  implied.     Neither  be,  or  his 

3  ConeD,  T81-  agent,  the  auctioner,  has  any  authority  to  warrant  the  article  sold. 

|i^MtrTiaE,      Where  BQ  executor  assigns  a  judgment,  rendered  in  favor  of 

bis  Lestator,  and  covenants  asexaailor  that  so  much  is  due  on  it, 

his  esvenant  is  personal,  and  l»ads  bim  in  Au  «un  r^Ja,  and 

the  covawnt  is  broken  as  soon  «a  made,  if  noibng,  or  not  so 

much,  be  due  on  tlie  Judgment. 
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QUIET  ENJOYMENT,  &c.  576 

^  7  con.  When  an  administrator  has  license  to  sell  lands  only  Voi»  IV. 
to  pay  debts,  he  need  not  give  a  new  bond,  under  autute  1788,  Cb.  115. 
ch.  33:  Maine  act  1821,  ch.  60,  s.  39  ;  tiie  court  admit  tbe  ^rt.  10. 
usage  has  been  otherwise.     3  Greenl,  383-2S9.  Con, 

^  14  eon.  Couit  license  to  sell  real  estates.    Formedon  in  re-    '■^■v-*^ 
matnder :  plea,  general  issue.     Decided,  1.  A  license  granted  s  Pick  I40— 
to  an  administrator  to  sell  land  to  pey  a  debt  barred  by  tlie  ij^ii?^'^  '" 
statute  of  limitations,  respecting  executors  and  administrators,  is 
void  :  3.  Devise  to  A  for  life,  remainder  to  the  demandant  in 
fee.     Tenants  entered  under  a  title  invalid  by  purchase,  and 
held  above  six  years,  making  improvements,  &c.     A  died,  and 
the  demandant  sued  this  writ.     Decided,  the  tenants  were  en- 
titled to  the  benefit  of  the  betterment  act.    See  Thompson  v. 
Btdwo,  16  Mass.  R.  180. 


CHAPTER  CXVI. 

QUIET  ENJOYMENT,  ke. 


^  1.  Sameas  to  an  incumbrance  ;  the  ph.  must  state  hgw  in-  Art.  3. 
cimibered.     A  mere  denial  does  not  necessdrity  show  a  breach.    Con. 
"niere  may  be  disturbances  and  incumbrances  which  are  ncrt 
covered  by  covenants  for  quiet  enjoyment,  and  against  incuai- 
brancea.    4  l^clc.  87-89 ;  Eden  on  injunction,  p.  30. 

^6.  A  covenant  of,  in  substance  :  as  2  Murph.  47,  Jacoclu  Abt.  3. 
».  Gilliam  :  a  tenant  in  tail  aliened,  and  in  his  conveyance,  he,  Con. 
'  for  himself,  his  hetr^,  executors,  and  administrators,  doth  cove- 
nant and  agree  the  premises  lo  him,  the  said  grantee,  his  heirs 
and  assigns,  against  the  lawful  claims  and  demands  of  any  per- 
son, or  persons,  whatsoever,  forever  hereafter,  to  warrant,  se- 
cure, and  defend.'  He  than  died,  and  real  assets  descended  to 
the  issue  in  tail,  of  greHter  value  than  tbe  lands  aliened.  HM, 
here  was  no  diiconttauance  of  the  estate  uil,  and  that,  in  fact,  this 
was  a  covenant  for  quia  et^ovnKM,  the  breach  of  which  is  to 
be  repaired,  not  in  land,  but  m  damages;  and  these  primarily 
to  be  paid  out  of  the  penonal  estate.  See  discontinuance,  cb. 
114,  a.  30. 

^  16.  To  support  tbe  plea  of  bona  fide  purchase,  without   Ab^.  6. 
notice,  so  as  to  entitle  one  to  relief  against  a  conveyance,  said      Con.  ' 
to  be  fraudulent,  the  parly  must  aver  and  prove  be  had  no  notice  Jew«t  v. 
of  the  rights  of  the  other  party,  and  that  be  aeiui%  paid  ^f^^\7  . 
mm/uue  money  b^ore  ke  had  any  notite  of  it :   not  enough  be  ^  "■     "  "■ 
has  secured  the  purchase  money.  - 

^  17.  If  A. contract  to  sell  land  to  B,  and  refuses  to  perform, 
and  sells  to  C  for  a  valuable  cooaderatiDn,  C  having  ntrtice  ofcbimplH*. 
fi^  title,  may  be  cofiapelkd  to  coavey  the  land  to  him.     See  Brawn,  0 
Fwimonh..  Child.  M».a..«. 
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CHAPTER  CXVII. 

BEFAIBS  AND  RENT. 

§  7  COR.  16  Mass.  R.  238-341,  is  a  case  decided  on  the 
principles  of  the  cnses  of  Pollard  f.  Shaafier,  and  Fowler  v. 
Glover ;  tenant  on  lease  to  rebuild,  &C. 


CHAPTER  CXVIU. 

COVENANTS  MUTUAL,  fce. 


Abt.  2.  ^  ^  '''"*'  Where  the  acts  stipulated  to  be  done,  are  to  be  done 

Con.  B'  difiereni  ijmes,  the  covenants  are  to  be  construed  as  indepen- 

dent of  each  other.     8  Wheat.  317-328. 

So,  5  Coffen,  509-513,  wherein  articles  for  the  sale  of  land, 
the  vendee  covenanted  to  pay  one  sixih  of  the  purchase  money 
in  one  yesr,  and  (he  residue,  in  Gre  equal  annual  instalments,  and 
the  vendors  covenanted,  that  on  payment  of  the  sums  of  money, 
and  fulfilment  of  the  agreement  to  be  performed  by  the  vendee, 
they  would  cmvey,  &c.     Held,  these  covenants  were  indepen- 
dent, and  mutual.     The  court  retted  cm  West  v.  Emmons,  6 
JtAaa.  179-183;   Robb  v.  Mortgomery,  30  Johns.   IS;   but 
Parker  e.  Pannele,  id.  130,  not  in  point,  bat  d^)eDdMt  or 
eonmrrent. 
10i«ed.89—     ^13.  Ihmediet,  matwd  and  independnt :  as  where  A,  seised 
M,  Rud,        of  BD  equity  of  redemption  in  land,  gave  a  bond  to  B,  coodition- 
Cammlnp  fc  ed  10  convey   to  him  part  of  the  land  in  fee,  with  general  war~ 
■I-  rsnty  on  B's  paying  certain  notes,  given  by  him,  for  the  piir- 

diase  money.     A  died  rnsolvent;   die  original  nxirtgtge  not 
satrs6ed.     Held,  A's  administrator  might  recover  the  amount  of 
the  notes,  and  leave  B  to  his  remedy.     The  remedies,  in  this 
case,  do  not  seem  to  have  been  strictly|[MirfiMi/ ;  but  the  payment 
of  the  notes  seems  to  have  been  a  condlitioD^ecaIni/!tD  givii^ 
the  deed,  which  was  '  to  be  given  upon  tAe  payment  tf  the 
^monetf,^ — (tiotes  :)  See  Lyman  r.  Estes,  1  Greenl.  183. 
Bddtb  V.  Hoff,     ^  l'^>  "  "  msster  agree  with  his  negro  fjave  in  writing,  or 
1  CowH,  117-  parol,  that  if  he  pay  £80,  to  be  eam^  by  working  out,  he, 
*"*' .  he  shall  have  his  freedom,  the  payment  of  the  imote  sura  of 

£80  is  a  condition  precedent.     See  cfa.  62,  a.  4,  b.  23  :   by 
die  act   1  R.  L.  612,  the  owner  may  manumit  a  ahve  by  last 
will  or  testament,  or  by  any  certificate  or  writing  for  that  pur- 
pose.    See  ch.  90,  a.  11,  s.  31. 
Art.  3.  ^  ^-  •^'nm/Mit  on  a  writing,  in  which  King  agreed  to  buy. 

Cm.  ""*  Dana  to  sell  and  transfer  bank  shares,  at  a  certain  price,  la 

s  nek.  H.  I6S,  be  paid  on  the  transfer :  ibe  payment  and  irantfer  lo  be  made 

Dtai  ■.  King. 
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tt  ID^  tuae  »fter  one  montfr,  and  whhio  One  year,  at  ti\n 
option  sad  reqaen,  he  giring  Dana  a  week's  notice  lo  So  im 
asme.  H^,  these  were  dependent  promises,  and  that  the  pit. 
eoM  Hot  recover  the  money,  not  having  marfe  an  ofier  to  trans- 
fer the  Stock,  nor  did  King  o9er  to  pay  or  demand  a  transfer. 
Clearly  King  was  to  do  the  first  act,  that  Is,  to  make  bis  elec- 
tion and  request,  and  give  liotice  as  to  time,  tviilrin  eleven  months 
he  bad  to  make  his  option. 

2  Pick.  R.  S92'-'^,  Coudfa  v.  Iftger»>ll ',  ifirtie  question  as 
covenants,  and  many  of  tbe  same  cases  cited  aS  in  Dana  v. 
King. 

^11.  The  ph.  by  an  express  simple  contract  irith  the  town,  *  Piek.  loi— 
vgrteS  to  tward  a  pauper  for  a  year,  at  the  rate  of  a  dollar  a  week,  Jo"',^nh'j|gl 
and  save  the  town  from  anv  expanse  on  the  pauper's  account,  tHiu  of  Wut 
crcept  physidans'  bills,    "the  paaper  died  at  ihe  end  of  the  first  ^y'"""- 
veek.     MeM,  the  stipulations  were  dependent,  and  (hat  ibe 
ph.  had  not  performed  hk  pstrt  of  the  contract,  so  could  not 
reeoirer  for  the  whole  year ;  hot  as  he  tvils  presented  perform- 
ing by  the  act  of  Got),  and  the  express  Contract  was  thereby 
dissolved,  he  was  inthled,  cm  en  bnptred  promise,  te>  compensa- 
lion  for  frtrt  performance.     Pit's,  council  atlempied  to  put  the 
case  on  the  ground  of  Fowler  e.  Bolt ;   Paradina  o.  Jiane,  ko., 
cb.   117,  a.  2:    but  die  court  put  the  case  on  the  ground  of 
Thorpe  t.  Thorpe,  cA.  IIS,  a.  5,  s.  1 ;  and  Stark  e.Parker,  3 
Pick.  26T,  that  Is,  tbe  piih.  lus/fotmance  Wdd  d  condition 
precedent. 

^  IS.  Covenant.  "iTbfe  )^.  eoveflanred  to  pay  certain  rent"Ci»w"°'**- 
due,  and  in  arrear,  to  one  D.  F.,  oii  A  certaiu  fann,  and  all 
which  shouM  become  dne  oa  the  SSth  of  March,  1835,  the 
whole  to  be  paid  on  that  day,  and  the  p%  Covenanted,  that  on 
Ae  deft's.  so  pajring  the  rent,  be,  die  ph.,  i^Ould  give  up,  and 
dischai^e  a  certain  bond  and  mortgage.  Held,  the  paying  the 
rent  was  a  condition  precedent. 

^  9.  Action  of  covenant.     A  agreed  to  tender  bonds,  with     Art.  4. 
good  security,  on  the  25th  day  of  December,  1800,  to   B;       Con. 
and  B  agreed,  the  same  day,  to  convey  certain  lands  to  A.*^»»<'''*-1- 
Held,  A's  agreement  and  tender  'was  a  condition  precedent,'  to    ^ 
6*5  ohiigation  to  convey, '  the  covenants  being  to  be  performed, 
on  both  aides,  at  the  same  time,  were,  therefore,  dependent  na- 
each  other,  and  neidier  party  could  insist  on  the  othi-r's  per- 
forming bis  part  of  the  covenams,  unless  he  himself  performed, 
or  offered  to  perform  bis  covenantsat  the  appointed  time.'    The 
ph  averred  no  such  perfonnance  or  o^r.     Hence  his  decla- 
ration Was  incurably  bad.     It  was  not  quite   correct  for  the 
jtn%es  to  say  A's  offer.  Inc.,  was  a  condition  precedent.    Strictly  g  oraenl.  »— 
these  were  conairrmt  covenaata.  as. 

VOL.   IX.  48 
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Vol.  IV.        Case  in  Virginia.     The  pit.  covenanted  to  deliver  a  Gro[i  of 

Ca.118.   whcar  at  his  barn,  to  the  defls.  at  $1  50,  a  bushel,  (60  lbs. 

Art.  6.      each,)  between  Jan.  13;h  and  March  Isi,  1813 ;  and  ibey  co»- 

Con.       enanted  to  pay  in  six  months.     Held,  1.  The  pit.  was  not 

,^.^,_^     bound  to  hare  the  tohoh  ready  at  one  time,  but  might  deliver  it 

aB<nd,Ti-Bi,  in  reasonable  parcels,  gi vine  notice  when  u  parcel  was  readr, 

Lewiiir.  Wel-gjc.  ;  2.  The   defts.  were  Sound  to  use  reasonable  industry  in 

don  aitdoihsn.  ,gjjjpg  g^gy  3^,^  parcels :  3.  In  dependent  covenants,  when  the 

pit.  has  performed  a  part  for  which  he  can  have  only  covenant 

on  the  contract,  and  no  other  remedy  ;  he  may  sue  as  if  the 

covenants  were  independent. 

4.  Held)  the  above  covenants  were  dependent.  Jan.  38, 
pit.  delivered  and  defls.  received  four  hundred  and  twenty- 
three  bushels  and  a  half,  and  before  lat  of  March,  ihe  ph.  was 
ready  to  deliver  five  hundred  bushels  more,  and  gave  notice, 
lie.  on,  file,  and  the  dejit.  nr-glecled  to  take  U  ateay,  until  afitr 
the  \tt  day  of  March,  whereby  the  pit.  was  hindered  in  getting 
out  and  having  ready  for  delivery  before  that  lime,  another  quan- 
tity, (one  thousand,  five  hundred  and  fiftyfive  bushels ;)  and  after 
March  1,  and  before  June  29,  1813,  ilie  pit.  delivered  and  the 

defts.  received  bushels,    (being  the  residue  of   the 

quantity  promised.)  Defts.  paid  no  part,  and  demurred  to  the 
declaration,  and  stated  live  causes ;  all  in  fact  in  this,  the  pit.  did 
not  aver  he  delivered,  or  was  ready  to  deliver,  all'the  wheat, 
(two  thousand,  four  hundred  and  eightyfour  bushels  and  6fieea 
pounds,)  before  the  6rst  of  March.  It  seems  the  pit.  delivered 
and  the  defts.  received  all  the  wheat,  though  not  in  the  time 
agreed  on,  and  the  defts.  caused  the  delay  by  not  taking  away 
the  five  hundred  bushels,  when  they  were  bound  to  take  them, 
Inc.  On  the  whole  this  case  differs  some  from  all  the  others. 
This  was  a  stronger  case  for  the  pit.  than  that  for  the  ph.  in 
4RiD<i,  8«-^*'"  "■  Eyre. 

8SI.  If  the  party  fail  to  allege  the  performance  of  a  condiliixi 

precedent  in  a  declaration,  a  verdict  cures  the  defect :  2.  The 
proofs  conform  to  the  allegations:  3.  In  a  contract  for  the  pur- 
chase of  lands,  and  no  time  to  convey,  but  a  time  is  fixed  for 
payment,  the  conveyance  is  not  a  coudition  precedent  to  the 
'  payment :  4.  Generally  a  promise  to  pay  money,  and  no  day  of 
payment  named,  the  promisor  i^  held  to  pay  immediately  :  5. 
If  a  collateral  act,  as  to  convey  lands,  he  has  durhig  life  to  per- 
form, unless  hastened  by  request.  Ch.  91,  a.  2,  s.  7;  ch.  118, 
Hub  0.  MooT.a.  3,  s.  1  ;  4  Rand  352-356,  same  principles. 
w^Johw.  R.  J  9_  Condition  precedent.  The  pit.  agreed  to  work  for  the 
deft,  eight  montiia  for  $104,  or  ^13  per  mouth.  Held,  the 
contract  was  entire,  and  that  the  pit.  must  perform  the  whole 
eight  months  as  a  condition  precedent,  before  he  could  sue  for 
bis  wage's.  Similar  principle,  30  Johns.  R.  15 ;  16  do.  367  : 
IT  do.  29a. 
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^  10.    When  corenaots  are  dependent,  the  payment  of  the   Vol.  IV, 
purchase  money  and  conveyance  of  the  land  must  be  nmulta-   Ca.  118. 
iteotu,  and  there  must  be  a  cipacity  lo convey  the  land,  existing    j}rt.  6. 
«t  the  time  in  the  party  to  convey  a  good  title.     But,  2.  Where      Con. 
the  covenants  are  independent,  and  the  payment  of  the  money     ^^r-v-^ 
is  to  precede  the  conveyance,  it  is  no  excuse  for  the  nonpay-Rt^bcHau- 
raent,  that  the  party  has  not  a  present  existing  capacity  to  ™w-^J'"''^'? 
vey  B  good  title  :  3,  But  if  the  party  who  is  to  pay,  offer  to 
pay  on  receiving  a  good  title,  the  other  party  must  make  him  a 
good  tide,  or  the  contract  will  be  rescinded. 

^11.  The  deft,  covenanted  to  pay  the  pit.  ^,600  hy  in- 
stalments, and  in  consideration  thereof  the  ph.  covenanted  to 
convey  in  fee  simple  lo  the  deft,  certain  lands.  The  parties 
agreed  if  the  first  instalment  was  paid  at  the  time,  and  the  deft, 
wished  to  have  a  deed,  and  would  give  a  bond  and  mortgage  of 
the  premises  conveyed  (o  secure  payment  of  the  other  instalment, 
the  pit.  would  then  give  a  deed  with  warranty,  and  take  a  mort- 
|:age.  Before  the  6rst  instalment  became  due,  the  pit.  sold  and 
conveyed  the  land  in  fee  simple,  and  assigned  to  him  the  con- 
tract made  with  the  deft.  In  an  action  to  recover  the  instal- 
ments, ttie  court  held  that  the  covenants  were  mutual  and  inde- 
pendent ;  that  the  dett.  was  bound  to  aver  in  his  plea,  a  itemand 
of  a  deed  from  the  pit.  and  an  offer  to  execute  the  bond  and 
mortgage.  Further,  that  the  contract  was  not  rescinded  on  the 
pit's,  part ;  that  he  had  not  disabled  himself  to  perform  it  as  B 
might  be  compelled  in  a  court  of  chancery  to  perform  the  con- 
tract, id.  The  decision  in  this  cast!  may  nell  be  doubled  ;  for, 
clearly,  it  was  no  part  of  the  original  contract  that  the  deft, 
should  have  the  trouble  and  expense  of  a  chancety  suit  with  B, 
or  receive  a  circuitous  title  through  him.  p,a~     ». 

^  12.  Dependent  cotenantt.  By  deed  the  deft,  covenanted  nJ^JSTi^M! 
to  pay  $250  for  c«1ain  lands.  Jan.  I,  1818,  the  pit.  cove-H.  iso. 
nanted,  on  such  payment,  to  give  to  the  deft,  his  heirs  and  .as- 
signs, '  a  good  warranty  deed  of  conveyance'  of  the  land. 
Held,  these  covenants  were  dependent ;  that  the  words  '  a 
good  warranty  deed  of  conveyance,'  referred  to  the  instru- 
ment of  conveyance  only,  and  not  to  the  title.  Hence,  the 
plea  the  pit.  was  not  seized  or  had  not  title,  was  not  good,  to 
avmd  the  action  brought  to  recover  the  purchase  money :  But, 
2.  A  plea  the  pit.  did  not,  on  the  day  appointed,  or  since,  ten- 
der or  oSer  to  execute  a  good  warranty  deed  of  conveyance  of 
the  premises  to  the  deft.,  is  a  good  bar ;  for  the  vendor  cannot 
maintain  an  action  for  the  purchase  money,  without  conveying 
or  tendering  to  convey,  id. 

Similar  principles— Harding  t>.  Kretgenger,  17  Johns.  R. 
293;  13  do.  442;  13  do.  359;  16  do.  367  ;  17  do.  239- 
419. 


Digitized  by  Google 


3S0  COVENANT- 


CHAPTER  CXIX. 

COVEMANT  LIES  !N  (HJNDBT  CASES.  IN  OTHEM  NOT. 

^  6.  Land  of  A  and  B  sold  for  (axef.  A  redesma;  is  to 
the  b«iie6t  of  both,  for  A  hqd  hia  action  for  contribution,  aod 
though  be  took  ibe  collector's  lease  to  himself  alone,  B  has  hia 
writ  of  entry  against  A  to  recover  his,  B'a  part.  After  the 
township  was  sold  for  $61  10,  to  pay  $41  09  taxes,  A  and  B, 
nonresidents,  not  knowing  of  the  sate,  madu  partition  by  dewlf 
vfith  warranty  to  each  other.  The  redemption  was  in  time, 
that  is,  within  the  two  years.  Gray,  the  deft,  by  his  parti- 
tion deed,  with  warranty  to  Williams,  the  pit.  vested  in  him  ib« 
title  to  redeem  hii  part,  and  when  C>ray  rediemed,  if  he  ac- 
quired any  right,  it  operated  to  secure  WiUinms,  as  Gray  coiild 
pot  claim  the  land  agsinat  his  own  deed.  He  redeemed  a^  thft 
e^ent  of  Williams.  Is  there  not  anodier  view  of  tbis  case. 
Williams  acquired  a  complete  title  to  his  part,  aubjeet  to  the 
sale  for  taxes  ;  that  sale  was  to  he  void  if  the  tax  was  paid  in 
two  yeara  ;  it  was  so  paid,  and  the  sale  becnmea  void,  and  the 
tajp  title  extinguished  ;  snd  tlie  releaaa  of  the  purchasers  to 
Gray  operated  by  way  of  extingvuhmeM  of  the  tar  contin- 
gent title.  IT  Gray  meant  to  buy  half  a  townsbip  for  $69  11, 
SGfMni  aoT-  *'"'  exclude  Williams  from  the  land  and  from  redeeming,  ((or 
214,  wiiiiami  when  Gray  tooli  the  deed,  Willtsina  bad  nine  months  to  redeem,) 
Bw'v'^bjK—  ""*  '^  ''^'  "  '''^"•'"Ip"'  ""^  on  Gray's  part. 
sss.Cookv.  Action  to  recover  taxes  assessed  on  A.  Johnson  and  his  es- 
LeUnd,  adinr.  late.  Held,  B  tax  cannot  he  legally  assessed  on  a  person  after 
his  decease,  hnt  the  assessment  must  be  on  his  estate  in  the 
hands  of  his  heir,  adminiatrator,  or  whoever  else  nwy  be  in  poa- 
wasioD  of  it.  The  pit.  was  a  collector  of  taxes,  tad  his  wnole 
power  to  sue  rested  on  stat.  1789,  ch.  4. 

5  F(ck.  49t—  Tre^ass  for  taking  a  chaise  and  convertbig  it  to  the  deft'a. 
•J^Dimtt'k"  ""*  '  P'^  "***  g^i'ty.  ^"'^  statement  of  facts  in  which  the  defts. 
ai.  jusufied  as  assessors  of  Seeconk.     Held,  not  responsible  to  ap 

mbabitant  for  any  unintentional  error  committed  by  them  in 
the  assessment  of  a  tax,  but  ibe  party,  thereby  injured  must  seek 
his  remedy  against  the  town,  be-     Stit.  1333,  ch.  I3S,  s.  5. 

6  Pick.  49ft—  April,  1S38.  Trespass.  Decided  an  aesesaw's  warrant  made 
498,  Bndfoid  and  signed  by  the  assessors,  with  one  seal  alSxed,  while  they 
V.  SiDdnll.       were  together,    and  contiuding  with    '  under  our  hand*,'  a«i 

without  adding  '  andtealt,'  is  Tshd. 
BM  UriSt^  Assessors.  Trespass.  1.  Persons  assessed  are  legally  ia»«l 
'  Botirortiifc  si.  though  some  persons  are  assessed  not  liable  to  be  a^aossod :  3. 
A  second  assessment  to  rectify  the  fint  is  illegal :  3.  A,  fsli- 
gious  sociebr  votes  a  sum  of  money  without  approprittjog  itt 
meaning  it  would  be  assessed  on  a  valuation  of  May  1,  fi4* 
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knriu,  and  to  be  applied  to  pay  expeiues,  to  be  incurred  after   Voi«  IV. 
that  day.     Held,  a  person  wno  separated  himself  from  the  so-   Ch.  119. 
ciety  after  the  vote  and  before  the  first  of  May,  nas  not  liable     ^rl.  1. 
to  be  assessed  :  4.  A  person  whose  property  was  distrained  to      Cq,,, 
pay  such  illega)  tax,  might  maintain  trespass  against  the  asses-     .^-v-^ 
sors  on  an  action  lor  money  had  and  received  against  the  so- 
ciety. 

§  3  CM.   College.   16  Mass.  R.  202-203.     The  estates  of  Art.  4. 
Harvard  College  in  the  hands  of  (heir  agents  wherever  siiuat-    Con. 
ed  within  the  State,  are  exempted  from  public  laxes  by  liie 
annua]  tax  arts  prior  to  1829. 

Harvard  College.  I  Pick.  R.  177-179,  Soper  r.  Har- 
vard College,  held,  the  statute  1 81 9,  c.  37,  respecting  disci- 
pline in  the  colleges  is  coiistilulional,  and  in  an  anion  on  it, 
the  declaration  musi  allege  that  rules  have  been  established 
«nd  an  officer  auilinrized,  Sic.  pursuant  lo  the  statute. 

^  10.  Direct  or  land  taxet  attetsid  on  actt  of  congren. 
These  have  been  assessed  on  a  valuation  actually  made  '  of 
lands  and  dwellinghouses  and  the  enuineralion  of  slaves.' 

The  first  valuation  was  made  under  an  act  of  congress 
passed  July  9,  1798,  and  the  valuation  was  made  on  oaih. 
The  tlien  sixteen  States  were  divided  into  nineiyfour  divisions, 
and  a  commissioner  appointed  fnr  each:  met  in  each  Slate: 
had  a  sworn  clerk.  Sect.  7.  They  divided  each  Stiite  into 
assessment  districts  j  in' each  they  aj)poinled  one  respectable 
freeholder  as  principal  assessor,  and  a  proper  number  of  re- 
spectable freeholders  assistant  assessors,  all  sworn.  Sect.  8. 
Assessors  valued  houses,  and  lands  nt '  iheir  leortk  in  money;  ' 
enumerated  all  slaves  between  twelve  and  fifty  years  of  age. 
Sect.  9.  Each  owner  required  to  deliver  a  list,  Sic.  lo  the  as- 
sessors, contaiiing  a  minute  written  description  of  each  separate 
piece  of  property.  [Feb.  1799,  repealed  as  to  the  description 
and  number  of  windows.^  Sect.  12.  All  the  lists  had  relatioa 
to  Oct.  1,  1798.  Sect.  14,  If  the  owner  fulled  to  give  ajisi. 
Of  gave  a  false  one,  tiie  assessors  made  one,  and  might  legally 
enter,  be.  Sect.  16.  The  assessors  valued  lands,  houses,  and 
slaves  in  three  lists;  owners'  names  placed  alphabetically; 
bouses,  value  $100,  or  under,  wore  valued  with  the  land. 
Sects.  18,  19.  Each  owner  had  an  opportunity  to  examine  the 
valualion  of  his  property,  and  an  appeal  to  the  principal  asses- 
aor,  who  decided  summarily.  Sect.  20.  Appeals  in  writing, 
qiecifying  the  cause  of  appeal.  Sect.  22.  The  commissioner 
empowered  to  equalize  by  adding  or  deducting  so  much  per 
opnL  Sect.  23.  Lists,  iic.  recorded  by  the  principal  asses- 
sors, and  corrected  as  directed  by  the  commissioners.  Sect. 
3^  Survcf  AC  of  the  revenue  appointed  and  sworn  in  eapb  ati- 
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t  district.  Sect.  33.  He  to  receive  and  preserve  the 
.  records  of  the  lisis,  vaiuaitons,  and  enumerations,  and  keep 
and  noie  therein  property  transferred,  if  an  entire  piece,  and 
charge  its  valiiation  to  llie  purchaser;  if  divided,  charge  each 
party,  Stc.  New  houses,  &c.,  &c.  built,  to  be  added  and 
valued".  Sect.  26.  Surveyor  to  assess  the  tax,  fac.  subject  to 
revision.  Sects.  28,  29.  Salaries,  £»;.  In  alt  these  minuiin,  as 
to  all  the  lands,  houses,  and  slaves,  in  the  1,'nited  Stales,  the 
nssessmeni  was  effected  without  any  serious  difficulty. 

Act  of  congress,  July  14,  1798,  assessed  a  tax  of 
$3,000,000,  on  the  above  valuation. 

N.  Hampshire,  J77,705  36  2  Delaware,         $  30,430  79  2 

Massachusetts,  200,435  31  2  Maryland,  152,599  95  4 

Rhode  Island,      37,502     8  0  Virginia,  345,488  66  5 

Cnmieciicut,       129,767    0  2  Kentucky,  37,643  99  7 

Vermont,  46,864    8  7  North  Carolina,  193,697  96  5 

New  York,         181,680  70  7  South  Carolina,  1 12,997  73  9 

New  Jersey,        98,387  25  3  Tennessee,  18,806  38  3 

Pennsylvania,    237,177  72  7  Georgia.  38,814  87  5 

The  sums  show  the  relative  value  of  lands,  dwellinghoHses, 
and  slaves,  in  the  several  States  in  1798.  Assessed  on  a  house, 
out-houses,  and  land,  valued  from  $100  to  $500,  two  tenths 
of  one  per  cent.,  so  rising  gradually  to  one  per  cent,  on  a 
house,  he,  valued  above  $30,000  ;  on  each  slave  fifty  cents. 
Residue  on  lands  valued  as  above.  Sects.  5  and  6  directed 
every  one's  tax  to  be  made  out  by  the  surveyor  for  the  col- 
lector, who  gave  bonds,  he.  seel.  7.  Sect.  8.  The  tax  of 
each  one  remained  a  lien  on  the  real  estate  and  slaves  two 
years  after  payable.  Sect.  9  directed  adveriisemeni  and  per- 
sonal notice  to  be  given  by  the  collector  to  each  person  taxed, 
&c.  For  taxes  nut  paid  in  time,  distress  and  sale  of  personal 
GstHte:  his  commission  eight  percent.  Tools  of  a  trade  or 
profession,  beasts  of  the  plough,  arms,  household  utensils,  and 
apparel  necessary  for  the  family,  oxempied.  Sect.  13  directed 
when  a  lax  on  lands  or  houses  remained  unpaid  one  year,  the 
collector  should  advertise  the  same  two  months,  in  six  differ- 
ent public  places  in  his  district,  and  in  two  gaz<>ttes  in  tb« 
State,  he.  to  sell  at  public  sale,  under  the  inspector's  direc- 
tion, either  the  house,  or  so  much  of  the  tract  of  land  '  as  mar 
be  necessary  to  satisfy  the  taxes  due  thereon,  together  with 
costs  and  charges,  not  exceeding  st  the  rate  of  one  per  cen- 
tum for  each  and  every  rtionih  said  tax  shall  have  remained 
due  and  unpaid.'  Right  of  redemption  two  years,  on  paying, 
or  tendering,  to  the  collector  for  the  use  of  th«  purchaser,  hn 


D,=;,lz...,C00gIC 


LIES  IN  SUNDRY  CASES.  38fi 

h^m,  or  assignees,  '  the  amount  of   the  taxes,   costs,  and   Vol.  IV, 
charges,  with  interest  for  the  same  at  tiie  rate  of  twelve  per  Ch.  II9> 
cent,  per  annum,  and  so  doing,  the  sale  to  be  void.'    No  deed     Jlrt.  4. 
to  be  given  till   ihe  lime  of  redemption  expired.     This  I3th       Con. 
aection  is  important,  as  many  houses  and  tracts  of  land  were     -^"v^^ 
sold  under  it,  and  not  redeemed,  and  many  titles,  especially  in 
the  cases  of  poor  persons,  often  have,  and  will,  cnme  in  ques- 
tion in  the  courts  of  law.    Sections  14  to  21  merely  respected 
the  accounts,  6ic.,  he.  of  the  collectors  and  other  officers,  in- 
volving no  essential  principles. 

The  principles  adopted  in  1796,  in  regard  to  direct  taxes, 
have,  io  substaiK:e,  been  Eubsequently  adopted. 

There  was  no  other  federal  direct  tux  till  the  year  1613: 
then  one  of  $3,000,000,  one  in  1815>  $6,000,000,  one  in  1816,  ' 
$3,000,000,  assessed  on  a  new  valuation.  Act  of  oongress 
of  April  20,  1818.  Sect.  3  directed,  in  case  of  sates,  for 
these  taxes,  of  the  property  of  minors,  iic.  they  have  two 
years  to  redeem  after  their  disabilities  are  removed,  on  paying 
to  Ihe  collector  of  the  di«tnci,  &c.  the  amount  paid  by  the 
purchaser,  with  ten  per  cent,  a  year  thereon,  and  the  amount 
of  his  improvements  to  him  to  be  appraised  by  three  or  more  ' 
neighbouring  freeholders,  lo  he  appointed  by  the  clerk  of  the 
district  court  and  sworu,  and  to  make  return  to  him.  The 
right  to  redeem  lands,  &ic.  sold  on  the  act  of  August  2,  1S13, 
to  the  United  Slates  extended  to  June  1, 1830,  interest  twenty 
per  cent,  on  the  tax,  and  twenty  per  cent,  more, '  chargeable 
thereon,'  and  this  right  to  redeem  was  extended  to  all,  also, 
having  an  eqiihable  or  reversionary  interest.  Act  of  congress 
May  II,  1630,  extended  the  time  as  to  the  taxes  of  1815  and 
1816,  and  as  to  lands,  he.  purchased  on  behalf  of  the  United 
States  to  June  1,  1821,  paying  the  lax,  twenty  per  cent, 
a  year  thereon,  '  and  additions  of  twenty  per  cent,  chargeable 
thereon.'  Right  to  redeem  in  equity,  kc.  as  above.  Sect.  2.' 
If  no  officer  to  give  a  deed  to  a  purehaser,  he  niay  petition 
the  district  judge,  staling  facts,  and  showing  he  is  entitled  to  a 
deed,  the  judge  is  directed  lo  order  the  marshal  to  make  a 
deed  to  the  purchaser,  which  deed  ackaowiedged  in  open 
court,  and  recorded,  baa  the  same  effect  as  if  made  by  the  ' 
collector,  &c. 

Act  of  cdngress,  April  ~30,  1818,  empowered  the  clerk  of 
the  district  court  to  give  a  deed  and  extended  to  properly  sold 
both  to  individuals  and  property  purchased  in  behalf  of  the 
Uaiiad  Suiea. 
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Ch.  120.  CHAPTER  CXX. 


Jlrt.  3. 

COH. 


COVENANT.      WHAT  IS  A  BREACH  OF  COVENANT,  he. 

^  15.  ir  thpre  beoni;  breach  well  assigned  in  a  decleraiion 
in  covenant,  the  declararion  cannoi  be  belJ  ill  on  demurrer. 
Mc  Coy  «.  Hill,  3  Lntt.  374. 


CHAPTER  CXXt. 

COVENANTS.    PLEADINGS  BV  DEFENDANTS. 

Art.  2.  ^  22  COB.  A  tenant  is  estopped   to  dispute  the  tills  under 

Cob.  which   lie  enters,  or  iliai  stated  in  the  lease  under  which  he 

holds ;  nor  can  a  partj  nt  law,  set  up  an  equitaftle  title  in  op- 
position lo  a  legal  one.      1  Noti  U  Mc  Cord,  369. 

Art.  3.  ^  20.   Wliere  a  contract  contains  covenants,  smne  of  them 

Con.  condilinns  precedent,  to   be   performed   by  iJie  pit.,  and  some 

iliit.  S-  not,  a  'pleli  alleging  generally, '  that  the  pit.  did  not  perform 
the  covenants  which  were  to  hare  been  perfornied  by  him,*  u 
bad. 

lUiLSTS.  A  covenant  is  declared  on  a  plea  denying  the  delivery  of 

the  deed,  ts  bad,  if  it  do  not  state  the  facts  so  ceitainly  and 
positively  that  no  other  conclusion  can  be  drawn,  than  there 
was  no  legal  delivery. 


CHAPTER  CXXH. 

AN  END  PUT  TO  THE  COVENANT,  OR  REScraoiNO. 

Art.  2.  §  2  con.  Waiver  of  forfeitnre  by  receiving  rent,  8m.  Held, 

Con.  !•  To  make  a  receipt  for  rem  operate  as  a  waiver  of  o  for* 

JaekMo  *-      feiture  of  tbe  estate  demised,  the  rent  not  only  niuM  be  reeet'v- 
^aM-rn*'*''^  after  the  forfeiture  is  incin-red,  birt  ^cli  rent  so  received 
miist  have  aeerued  after  that  time  :  2.  And  this  vatidatea  the 
lease  only  to  the  time  when   the  rent  accrued  so  received : 
3.  But  will  not  operate  as  a  waiver  of  a  forfeiture  incurred  by 
continuing  ihe  original  cause  of  the  forfeiinre  after  ibe  day  on 
which  the  rent  received  fell  due.     See  oh.  117,  n.  4,  s.  3; 
Doe  t>.  Bliss,  4  Taunt.  736  ;   Doe  v.  Banks,  4  B.  b  A.  401. 
17  Uia.  R.         ^17.  In  case  by  conditional  sale  of  goods,  where  the  eon- 
«•-«*•,  M»r-dtiion  is  not  performed  by  the  vendee,  the  vendor  may  ewab* 
»wa  V.  Bald-    jj^jj  [^j^  property  in  the  goods,  though  he  do  not  show  the  con- 
tract M  racindid,  and  though  he  do  not  return  a  partial  pay- 
ment made  by  the  veadee,  in  whom  tbe  property  wis  to  vest 
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on  Ins  |Miyiitg  «  certain  ram,  the  actual  delivery  of  tbs  gaoHit,  VdL.  IV. 
IB  such  cases,  does  not  iransler  tbe  property.  The  coairact  Ch.  132. 
must  be  ful6Ued.     Smith  t>.  Field.  Jrt.  3. 

Whenever  there  is  a  pari  pelbnnance,  under  a  special  con-       C«n. 
tract,  and  that  is  rescinded  hy  the  parties,  the  party  bo  per-    ^^^^^^^f 
forminf  may  recorer  nn  n  ^nrntttM  meruif. .  t  Pick.  114—  ■ 

%  36.  Exehtutgv  of  goad*  reaeUded  on  neeotntl  o/'^auf  ;''^•^"''- 
as  if  A  he  defrauded    by  B,  A  elects  to  rescind  llie  contract ; 
it  is  not  sufficient  for  him  to  give  notice  to   B  to  c<>ine  and  re- 
ane  his  goods,  but  A  mtist  himself  return  titein  to  B,  herore  g  Gre«ai.  sv— 
any  righ:  of  action  accrues.  **,  Nortan  •■ 

^  26.  Rescinding  contractt  in  equttg.  One  party  cannot  '"'^' 
rescind.  3  JoUns.  Ch.  R.  536.  Where  one  menns  to  rescind 
because  the  other  has  broken  the  contract,  he  must  act  decid- 
edly, and  in  season,  on  the  first  information  of  such  breach. 
17  Johns.  R.  437.  If  he  do  not,  but  negotiate,  or  allows  the 
other  10  proceed  on  the  contract,  he  waives  bis.riglit  to  re- 
scind. Id.  Cases  on  appeals,  19  Johns.  R.  513;  13  do.  307  ; 
17  do.  357,  and  numerous  cases  therein  cited. 

§  27.  Healy  v.  Utiy,  I  CoWen,  345,  355,  in  error.  Healy 
by  special  ai^reement  purchased  certain  oars  of  Utly.  Tliey 
were  delivered  to  S.,  the  agent,  whn  soon  said  to  Utly  he 
could  not  pRy  for  them ;  that  Utly  must  talce  them  and  do  the 
best  he  could  with  them.  Utly  took  them  and  delivered  them 
to  Herrirk  nbo  sold  them,  and  Utly  gave  a  receipt  and  order 
to  H.,  and  therein  called  them  his,  Uliy's,  osrs,  and  appro* 
priated  a  part  of  the  proceeds  whe^  llie  same  should  be  aold. 
Held,  the  contrael  of  sale  was  rui-indedi  3.  That  ihe  prop- 
erty of  tbe  oars  revested  in  Uily :  3.  That  be  could  not  be 
considered  the  agent  of  Healy  to  sell  ibem  :  4.  Nor  waa  H. 
liable  to  U.  for  the  difference  between  tbe  oomract  price  and 
the  sale  price  :  5.  In  an  action  for  this  diffsrence  in  the  com- 
mon pleas,  the  pit.  should  have  been  nonsuited :  6.  As  that 
court  refused  to  nortsuit  him,  it  was  error :  7.  Whether  ill* 
contract  was  reecinded  or  releMed,  was  a  question  of  law, 
where  the  faels  were  clear  and  not  disputed. 


CHAPTER  CXXni. 

COVENANT,  PLEAS  IN  IT  ON  SETEBAL  READS. 

^  31.  Covenant  against  tbe  defis.  for  not  having  delivered  Abt.  3. 
sufficient  timber  for  the  repairs  of  certain  messuages,  tene-    Con. 

raenis,  mills,  and   premises  situated   in .     The  covenant  Soell  e-Snell, 

was  to  deliver  timber  (growing  on  the  premises,)  sufficient  ^Tq^^  741-790 
the  repairs  tliereof.     Averooeni,  that  time  wta  linber  growing 

VOL.  IX.  49 
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Vol.  ]V.  or  tlie  premises  sufficient  for  the  repairs,  but  the  defts.  bad 

Cm.  123.  "°'  delivered  it.     Plea,  that  there  was  not  tunber  growing  on 

Art.  3.     ibe  premises  sufficient  and   proper  for   the  repairs.      Issue 

Con.       thereon.     Senile,  that  the  covenant  meant*  that  the  timber 

•.^.y,,-^     should  be  sufficient  in  (fualit;  as  well  as  quantity,  and  that  ihe 

plea  was  good,  not  baring  been  demurred  to,  without  staling 

that  there  was  not  timber  sufficient  for  anjr  part  o(  the  repairs. 


CHAPTER  CXXIV. 

COVENANT,  VOUCHER. 

.        -  ^2  con.  Parol  dernumr.     It  is  not  found  to  be  in  use  in 

f,  '    '  the  United  States.     However  the  principle  may  apply  in  some 

""'  cases  in  some  States. 
Art.  4.  ^  *-  ''^''^  *""''  of  worrontta  charta  may  ia  some  cases  b« 

Con.  ux^  ■>!  Maryland.     3  Hnr.  k,  Mc  H.  423. 


CHAPTER  CXXV. 
ESTATES. 


Abt  3  ^  ^  <^''-  Before  the  statute  of  quia  emptoret,  the  beir  so 

Con  '       ^'^  '''^  estate,  as,  without  his  consent,  his  Bncestor  could  not 

alien  it,  as  was  the  case  of  the  beir  in  tail  after  the  statute 

de  doni*  was  enacted,  and  before  fines  and  recoveries  enabled 

the  ancestor  to  alien  the  estate. 

Aht.  4.  "  ^  2  eon.  Tlie  law  as  above,  so  casts  the  estate  on  the 
Con,  heirs,  that  for  the  debt  of  one,  the  creditor  may  attach  the 

iTUtM.B.81. share  immediately  on  the  death  of  his  ancestor,  and  within 
thirty  days  after  judgment  extend  his  execution  on  his  share, 
and  the  title  will  be  .good  against  a  coheir  to  whom  the  debt- 
or's part  had  been  regulsriy  assigned  by  due  proceedtDgs  in 
the  probate  court. 

s  Pick,  les,         So  the  law  gives  the  produce,  Sic.  to  Ihe  heirs,  Sic. ;  as 

18B,  Farter  t.  where  the  widow  of  an  intestate,  before  administration,  leased 
lands  and  animals  belonging  to  his  estate.  The  lessees,  cred- 
itors, attached  the  produce  of  the  land  and  the  increase  of  tbe 
animals.  Held,  trover  lay  against  the  attaching  officer  in  fa- 
vor of  Ihe  heirs  and  administrator,  respectively,  for  said  pro- 
duce and  said  increase.     The  lease  was  void. 

An.  b.  ^  ^^-  3  P'<=''-  332-346,  Fint  Parish  in  Sutton  v.  Cole  : 

Con.         *o  >f  ibe  name  of  the  devisee  be  mistaken,  the  devise  is  valid, 

if  the  devisee  can  be  understood,  as  in  this  case,  the  devise 

was  10  the  south  parish  in  Suuon,  where  it  was  meant  ihe^sl 

furisb.    A  parisb  takes  property  by  devise,  8(c.,  and  holds  U 
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for  ibe  support  of  schools.     See  also  MasttdniseUs  statute,   Voi..  IV. 
1789,  c.  19, 9.  8,  to  tbe  same  purpose.  Cb.  136. 

^  31.  So  land  conveyed  to  A  for  life,  remainder  l6  B,  iu     Jlrt,  5. 
fee.     B  dies,  leaving  a  sister  of  the  whole  blood,  and  after-       Con. 
wHi'ds  a  brother  of  the  whole  blood  is  born,  the  fee  shifts  from    \,^>v-^y 
ber  to  htm  on  hia  birth.     3  Hnr.  &;  Mc  H.  403-40T. 

«4n  fttate  bylimtation.  Error  to  the  circuit  court  ofs  Vheit  408, 
Pennsylvania.  Ejectment  by  Daly's  lessee  o.  James.  Special  ?*2l?*'''* 
verdict  found.  Augusts,  1768,  John  Bleakley  devised  oil jj^/' 
his  real  estate  to  his  son  J.  B.  jiin.  and  his  beirs  lawfully  be- 
gotten;  nnd  in  cate  of  hit  death  witkovt  iutie,  be  ordered 
Archibald  Young,  bis  executors,  and  administrators,  to  sell  the 
real  estnte  Vfilhin  (wo  yean  afler  the  ton't  death,  and  he  be- 
queathed the  proceeds  thereof  to  kit  brothers  and  tulert,  by 
nnine,  and  their  keiri  forever,  or  tuch  of  them  as  ahalt  be 
living  at  the  death  of  the  ton,  to  be  divided  between  them,  in 
equal  proportion!,  thnre  and  share  alike.  All  tbe  brothers 
and  sisters  died,  leaving  issue.  Then  A.  Young  diec!,  and 
afterwards  J.  B.  jun.,  tbe  son,  died  without  issue.  Held, 
heira  u  a  word  of  limitation,  and  none  of  the  testator's  broili- 
ers  and  sisters  being  alive  at  tbe  death  of  J.  B.  jun.,  the  son, 
the  devise  to  iheiii  failed  to  take  effect :  2.  A  sale  made  after 
the  two  years  expired  was  void  :  3.  The  powers  to  A.  Young 
and  his  executors  and  administrators,  to  sell  could  be  executed 
by  the  executors  of  the  executors  of  A.  Young.  Tbe  court 
was  not  unaDiDious.  Rather  yielded  to  ilie  decision  of  tbe 
State  court  on  tbe  same  devise,  and  that  decisjoo  was  made 
by  two  judges  against  one. 

§  44  amt  A  similar  case,  9  Wheat.  32ft-353,  Taylor  fit  al. 
appellants  e.  Mason,  respondent.  The  testator,  Ricbatd  Barnes, 
owner  of  a  great  real  estate  in  Maryland,  made  three  wills :  all 
proved.  By  his  first  will,  dated  in  1789,  he  gave  bis  whole 
estate  to  bis  nephew  John  Thompson  Mason,  alter  certain  p^ 
cuniary  legacies  to  bis  other  nephews  and  nieces.  In  tbe  sectwd 
will,  dated  in  1800,  the  testator  gave  bis  whole  real  estate  to 
said  John  Thompson  Mason,  during  bis  life;  and  after  his  death, 
to  bis  eldest  son  Abraham  in  tail,  on  condition  of  bis  changing 
his  Dame  to  Abraham  Barnes,  with  remainder  to  the  heirs 
of  his  nephew  John  Thompson  Mason,  lawfully  begotten,  for- 
ever, on  their  changing  their  names  to  Barnes.  Tbe  third  will 
made,  as  understood,  in  1603,  after  some  small  bequests,  pro- 
ceeded thus.  'I'give  tbe  whole  of  my  property,  aAet  com- 
plying  with  that  I  have  mentioned,  to  (be  male  heirs  of  my 
nepbew  John  Thompson  Masou,  lawfully  begotten,  fortver, 
agreeably  to  ibe  law  of  England,  which  was  the  law  of  our 
Sbite  before  Ibe  levolutioo,  that  is,  the  oldest  male  heir  to  take 
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Vol.  IV.  all,  on  the  foUowing  terms :  that  the  nam  tf  tin  one  thai  «cjr 
Ch.  135.  have  the  right  at  the  age  of  twentyooe,  wiih  his  canceot,  be 
^ri.  &.  changed  to  A.  Barnes,  by  an  set  of  public  auihorir;  of  the  State, 
Cvn.  without  any  name  added,  together  with  his  takiiiE  an  oath,  be- 
^^r^/i.w  f°^^  he  has  possession,  before  a  magistrate  of  St  Uary's  couRtf , 
and  have  it  recorded  in  the  office  of  the  clerlt  of  the  county, 
tliat  he  will  not  make  any  change,  during  bis  life,  in  this  my 
will,  relative  to  my  real  property  ;  and  on  liis  refusing  to  com- 
ply with  the  above  mentioned  terms,  to  ihe  next  male  heir,  on 
the  above  mentioned  terms,  and  so  on  to  all  the  male  heirs  of 
my  nephew  John  Thompson  Mason,  as  may  be  on  the  saroe 
terms ;  and  all  of  them  refusing  to  comply  in  a,  reasonable  lime 
after  they  arrive  to  the  age  of  twentyone,  say  not  exceeding 
twelve  montbsT  if  in  that  time  U  can  be  done,  so  that  no  act  of 
intention  to  defeat  my  will  shall  be  allowed  of;  and  on  their 
refusing  to  comply  with  the  terms  above  mentioned,  if  any  such 
person  may  be,  then  to  the  son  of  my  late  nephew  John  Thomp- 
son Mason,  named  A.  T.  Mason,  on  the  nbove  mentioned  terms, 
and  on  his  refusal,  to  his  brother  John  Thompson  Mason,'  &c. 
So  in  like  manner,  to  numerous  relations.  The  testator  ap- 
pointed John  Thompson  Mason,  his  sole  executor,  with  a  salary 
of  $1,600  per  annum,  for  his  life,  and  added,  '  my  will  is,  that 
he  shall  keep  the  whole  of  my  property  in  his  possession,  during 
his  life.'  He  then  empowered  his  executor  to  manage  his  es- 
estate  at  his  discretion,  to  appoint  agents,  to  build  bouses,  8u;., 
to  reside  at  the  plantations,  and  to  use  the  produce  for  his  sup- 
port, and  added, '  alter  which,  to  be  the  property  of  ilte  person 
that  may  have  a  right  to  it,  as  above  mentioned.'  '  Held,  that  the 
conditions  annexed  to  the  estate,  devised  to  the  oldest  male  beir 
of  John  Thompson  Mason,  were  mbteqvstU^  and  nof  preudent ; 
SO  the  contingency  on  whtcb  the  devise  waa  to  take  oAct,  was 
not  too  remote,  the  estate  vesting  on  the  death  of  John  TbormMOU 
Meson,  to  be  devested  on  the  non  performanGe  of  ibe  condilrans. 
0uere,  whether  John  Thompson  Meson  took  an  «sMtB  tail  ? 
hptere,  whether  the  last  will  revoked  the  two  former  ones?  A« 
the  case  was,  it  was  not  necessary  to  decide  these  two  ques- 
tions. The  court  thought  it  was  clear  the  testator  RWant  to 
preserve  his  real  estate  entirt,  in  a  single  person,  in  sticcessioa, 
whether  that  person  were  of  age,  or  a  minor,  and  to  prevent  ■ 
division  of  it  among  his  heirs  at  law.  That  this,  his  intenlioD, 
might  have  b6en  defeated  by  supposing  he  meant  the  con- 
ditions to  be  prectdeat,  for  if  so,  the  remainder  might  have  been 
too  remote.  As  John  Thompson  Mason  had  no  male  heir  law- 
fully begotten  when  the  testator  died,  so  the  remainder  was  cofr- 
tingent,  and  might  not  have  vested  in  the  legal  time,  and 
hence  failed,  and  such  a  failure  must  have  totally  defeated  the 
testator's  main  and  visible  object; — the  perpetvating  ii»  real 
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mbm  Mtire,  by  Hi  wUi  in  a  nitele  pemn  in  nattuum.  Tbe  Vbi^  TV. 
court,  too,  consid«f«(l  tlw  legislMnre  might  not  change  tbe  Cu.  135. 
nsaaefl.  Tbis,  too,  ir  tha  coi^ition  wu  construed  prteeient.  Art.  b. 
would  defeat  hia  muo  intention.  The  court  held,  be  distio-  Cq». 
guished  bftttreen  right  and  poutMtion,  sud  meint  the  r^kt  to  si^-v^/ 
vest  imoiediBtely,  bat  the  patMtuion  not  till  after  thu  oaih  was 
ttkaa. 

^2.  An  inehoatB  right  to  land,  hetdb^  enti7  and  siiirey^r^.  6. 
9o\y,  is  real  estate,  and  nil!  descend  to -tbe  heirs  ;  S.    WarranU   Con. 
and  turvryt  of  land  may  be  assigned  by  statute,  but  not  tnlriei.  L?""^"  ""^ 
BiorrisoD  v,  Campbell  u  al. 

Personal  estate  is  limited  in  a  deed  to  executors,  administra- 1  Jxcob  k  V. 
•Mrs,  and  ai«gns  of  it.     After  the  death  of  B  and  C,  this  lirai-^'- 
iBtion  does  not  fail  by  the  death  of  B  and  C,  in  the  lifetinie  of 
A.     Honeman  e.  Abbey,  1  Jacob  fii  W.  381-387. 


CHAPTER  CXXVI. 

ESTATES,  BY  DESCENT  ON  HAS9ACHtJSBTT8  STATUTES. 

^  2  con.  4  Pick.  21-34,  held,  various  charges  of  sums  ofABT.  1. 
money  made  by  a  parent  against  a  child  in  the  usual  way  of    Con. 
keeping  accounts,  is  no  advancement,  must  be  proved  as  Id  stat- 
ute 1805,  cb.  90,  s.  3,  March  12,  1806. 

It  seems  where  a  fBlber  buys  lands,  and  takes  the  deed  to  a^j  '°'>'^' 
minor  child,  it  b  an  advancement ;    but  h  trust  to  the  father, 
where  it  expressly  appears  to  be  so  intended,  that  is,  a  retull- 
ing  trust. 

5  Pick.  527,  held,  a  deed  of  land  made  by  the  father  to  a  son, 
partly  in  consideration  of  parental  love  and  aSection,  and  partly 
in  consideration  of  j|200,  is  not  an  advancement  for  so  much  as 
the  land  exceeded,  in  value,  tbe  $200.  Held,  also,  statute 
March  12,  1806,  cfa.  90,  repealed  the  act  of  1783,  cb.  36,  u 
to  adeancemenls. 

Massachusetts  act,  March  3, 1829,  provides  that  every  illegiti- 
mate child  be  heir  at  law  to  its  modier,  dying  intestate,  and  SO 
tbe  mother  to  the  child,  dying  intestate,  without  lawful  heirs. 

^  6  con.  Wliere  an  estate  escheats  ybr  want  ofhtirt,  the  free- 
hold rests  in  the  State  from  the  lime  of  the  death  of  the  person 
last  seised,  and  before  office  foutid.     It  is  conceived  tJie  same  ?^jjj^"^ 
principle  holds  in  Massachusetts,  so  far  as  her  statutes  have  cmm.  Bap. 
made  no  alterations.  iw. 

^  7  con.  It  is  believed  this  clause,  '  the  collateral  kindred 
chiming,'  &tc.,  to  the  word  remote  included,  is  peculiar  to  ibis 
Sute,  and  first  ioEroduced  into  her  laws,  in  forming  this  act :  so 
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Vol.  TV.   the  paragraph  tfaat  notices  '  ifae  inheritance  that  came  from  tit 
Cu.  126.   father  or  motber,'  &c.,  is  nt>w  in  Massachusetts  law. 
An.  1.  Escheats:    but  one  claiming  under  an  escheat   tide,  must 

Con.       prove,   1.  The  former  owner  is  dead:   2.  Without  heirs.     1 
v.^,-,^..^    Har.  Si  Mc.  H.  339-346. " 
BCoiTen,3i4-     Ejectmeat  for  four  hundred  and  fifty  acres  of  land  jn  lot  No. 
|M,J»ci(sont..  77,  Tully,  (now  Preble,)  by  the  people,  as  land  McAeoferf  to  them 
^  for  want  of  heirs.     Held,  1.  The  jury  must  be' salisGed  beyond 

all  reasonable  doubt,  that  the  tenant,  &c.,  is  dead,  and  that  iie 
died  without  heirs :  3.  Hearsay  evidence  of  finding  the  body 
and  bui4al  of  one  supposed  to  be  dead,  is  inadmissible,  tboitgh 
otherwise  as  to  the  fact  of  his  death  :  3.  A  grant  of  land  to  an 
alitn  soldier  for  military  services,  during  the  revolutionary  war, 
and  who  died  in  that  war,  enables  his  heirs,  though  idieni,  to 
inherit.  Oneidn  Indian's  nliem,  yet  the  son  of  one  of  them 
could  inherit  under  such  a  grant,  which  was  to  the  father  and 
I.  hit  heirs  :  same  as  to  a  soldier  tlave. 
Art.  3.  ^  8.   16  Mass.  R.  200-204,  held,  advancements  of  personal 

Con.  property  are  to  be  deducted  from  the  distributive  shares  of  the 

intestate's  personal  estate,  belonging  to  the  children  advanced, 
when  less  then  such  shares :   2.  If,  on  petition  for  partition,  it 
appears  the  parties  claicn  by  descent  from  the  same  ancestor, 
and  that  advances  have  been  made  to  some  of  the  parties,  twt 
settled  in  the  probate  office,  the  supreme  court  is  not,  thereby, 
ousted  of  its  jurisdic^on  in  the  case;   the  advancement  in  per- 
lonal  property  is  in  the  nature  of  ei  debt,  due  to  the  estate. 
1  Pick.  IBT.         Probate  case,  on  appeal.     A  testator  devised  one  fifth  part  of 
'^""wlf*"  his  estate,  to  each  of  his  children,  and  directed  all  he  had  ad- 
UK.V  D«Tis    ^""ced  to  them  respectively,  and  for  which  he  had  claims  and 
bil.  demands,  should  be  considered  as  parts  of  his  estate,  and  as 

a  part  of  the  devises.  These  claims  against  the  difierent  chil- 
dren, were  unequal  in  amount,  and  consisted  of  promissory 
notes  on  interest,  and  book  chaises.  Held,  1.  That  the  sum 
for  which  any  note  was  given,  should  be  considered  as  an  ad- 
vancement not  bearing  interest :  2.  The  promissor  Should  not 
be  allowed  to  pay  it  as  a  debt,  in  order  to  entitle  him  to  a  fifth 
part  of  the  testator's  real  estate,  because  the  sum  for  which  tbe 
note  was  given  by  Hall,  is  not  a  debt,  but  an  advaneement. 
Abt.  3.  ^6  con.  Divise  of  the  testator's  estate:  'one  fourth  part  to  be 

Con.  given  to  the  families  of  G.  Halloway,  W.  B.  Blackburn,  and  A. 
n  Whe^  8T6  Bartieit,  to  those  of  their  children,  that  my  wife  shall  think  proper, 
wtb  app'u.  V.  hut  in  a  greater  proportion  to  F.  P.  Halloway,  than  to  any 
the  twin  of  other  of  G.  Halloway's  children :  to  K.  P.  Bartlett  in  a  greater 
^'^°'  proportion  than  to  any  of  A.  Bartlett's  children  ;  (be  balance  to 

be  given  to  the  families  of  C.  and  J.  T.  Griffin's  children,  in 
equal  proportions.'  Held,  that  the  children  of  C.  and  J.  T. 
Griffin  look  per  tterpa,  and  not  per  capita,  and  that  the  property 
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dMwd  to  dMitn<  was  to  be  divided  into  two  equal  parts,  one  Vol.  IV. 
moiety  to  be  assigned  to  each  faoiily.  The  circuit  court  di-  Ch.  136. 
vided  per  capiia.  Art.  3. 

Cm. 


CHAPTER  CXXVII. 

ESTATES,  BY  DEVISE. 


^  16.  A  codicil  added.     Ejectment  for  certain   lands  inART.  1.' 
Rhode  Island.     In  May,  1806,  the  fatber  made  his  nill,  and    Cob. 
therein  devised  to  all  his  surviving  children  in  equal  divisions, s  Hun,  486- 
*all  his  real  estate,'  and,  subsequently  by  a  codicil  revoked  ibe  ?'^' ^"""^ 
devise  as  lo  his  daughter  E.,  without  any  devise  over  of  her  wolb. 
share.     As  to  this  he  died  intettate  :  2.  A  codicil  conRrming  a 
will,  is  in  law  a  republication  of  the  will,  so  as  to  pass  real  es- 
tate, biermediaiely  purchased  :  3.  A  legacy  bequeathed  to  a 
eranddaughter  by  the  codicil  '  in  lieu,'  of  a  devise  in  the  will  lo 
Der  mother,  who  had  deceased,  al^er  making  the  will,  is  a  revo- 
cati<m  of  the  original  devise  lo  the  mother  ;    the  real  estate  to 
the  surviving  children  was  to  them  as  tenants  in  common.    This 
first  codicil  was  made  in  1S12,  second  in  June  1816,  the  third 
in  February  1820.     Special  verdict  finding  the  material  facts, 
and  annexing  thereto  copies  of  said  will,  and  of  said  three  codi- 
cils,  as  partsof  the  jury  s  finding,  he.    The  testator  purchased 
many  real  estates,  between  making  his  said  will,  and  his  third 
codicil,  a  fifth  part  of  which  were  claimed  by  the  demandants, 
as  iattttate  eaiaie.     Held,  as  above,  they  were  devised.     See, 
alto,  maoy  cases  of  republished  wills,  a.  313. 

%  6.  30  Johns.  R.  &03,  Prince  «.  Hazletm  in  error,  held,  a  Abt.  2. 
nimeifpaiwe  will  is  not  good,  nnless  made  when  the  testator  is  in    Con. 
eMremit,  or  overtaken  by  sudden  and  violeat  siclcness,  and  hat 
DO  time  to  make  a  will.     By  the  words  '  last  sickness,'  within 
the  purview  of  the  statute,  (Sess.  36,  ch.  31,  s.  14,)  is  to  be 
understood  latl  extrtmily. 

^  8  con.  The  evidence  proper  to  establish  a  nuncuptttive  will ; 
other  words  and  acts  of  the  lesutor  may  supply  his  omission  to  g  Q,„a\_  ggg. 
'  bid  the  persons  present,  or  some  of  them  to  bear  witness,'  fiic.soo. 

§  24  con.  Appeal  from  a  probate  decree  :  i.  A  will  purport-  IF^^^'^'^ 
iog  a  dispo»tiofl  of  both  real  and  personal  estate,  is  void  by  the  ,,'^._  app'u. 
slat.  1T83,  ch.  34,  a.  9,  only  where  real  estate  cannot  pass  by  t.  Linie£eiii 
reason  of  a  defective  alteration :   3.  Where  all  the  lesiaior's'^^' 
property,  real  and  personal,  is  given  to  one  person,  the  will  is 
not  within  the  reason  of  the  statute :  3.  A  minor  14  years  of 
age,  may  make  a  will  of  bis  personal  esute  :  4.  His  will  giving 
ail  his  <  estate  and  property  of  every  description  whauoever,' 
allowed  as  his  will  of  his  personal  estate  only. 
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Vol.  IV.  A  ibbo  diet  t«ante  and  solvent,  ind  hit  widmr  mhrts  bsr 
Ch.  137-  rights  under  lita  wilt,  «lie  cannoi  hire  a  ponton  of  his  personal 
Ah.  2.      estate.    As  to  minors  making  wills  see  a.  4,  s.  1,  and  i  n.  Car. 

Con.       I^Bw  Rep.  599  :  one  under  18  years  of  age  cannot  mike  a  w 

,,^,n^^^,     of  his  personal  estate.     See  the  colony  law,  which  speaks  of  the 

S  Pick.  8TS.     age  for  making  wills  and  testaments  being  21 .     I  have  found  do 

oiher  case  of  a  minor's  making  a  will  in  the  United  States. 
Abt.  4.  ^  ^  con.   Same  distinction  as  towimM*es  subscribing  these 

Con.  and  others.      5  Pick.  510-512,  Needham  v.  Ide. 

JtekMii  fl.  %  14.  Ejectmeni  by  the  heirs  of  Moses  Cadweli,  said  to  bs 

Kini  fc  Klnit,  non  eompoi,  against  the  defis.  claiming  the  land  under  liis 
jl^^"*  "  deed.  So  ihe  qiiesiinn  was,  if  he  was  of  sane  mind  when  he, 
made  the  deed,  for  though  the  deed  wns  votunlary,  this  was 
no  objection  to  be  made  by  his  keiri.  The  introductory  notes  ' 
slate  numerous  |)oints  as  being  law,  most  of  which  are  only 
the  opinions  of  the  judge  who  delivered  the  opinion  of  the 
court.  There  was  but  one  oupstinn  in  the  case  for  the  judges 
to  decide,  that  was,  what  is  Ugnl  ir.iamty,  (hat  avoids  a  deed, 
and  one  for  the  jury  to  decide,  that  is,  did  the  evidence  prore 
the  insanity  the  law  required,  li  it  not  belter  to  have  tho  in- 
troductory  notes  or  marginal  notes,  contain  only  the  legal  paints, 
made  or  moved,  and  decided  by  all  or  a  major  part  of  tha 
couit,  in  due  form  ?  It  appears  to  ma  the  best  English  and 
American  reporters  so  confine  liieinselves.  Some  judges  are 
remarkable  for  giving  long  opinions,  and  on  numerous  points 
of  law  not  in  lbs  causes,  and  not  discussed  }  yet  theso  same 
judges  bold  decisions  not  binding,  ntadfl,  when  there  is  no  di»* 
cussion,  and  very  properly.  Held,  in  this  cause  on  the  proper 
points,  1.  Where  an  act  is  sought  to  ba  avoided,  on  the  ground 
of  mental  disability,  the  proof  lies  with  him  who  alleges  ri ;  S. 
Till  Ihe  contrary  appears,  sanity  is  to  be  presumed  :  3.  But 
after  a  general  derangement  is  shown,  it  is  then  incumbent  mi 
the  party  which  insists  the  act  was  valid,  to  sliaiv  sanity  at  tlM 
very  time  when  it  was  performed  :  4.  Whac  shall  ronstitiil* 
that  derangement  or  ifflbneijity  of  mind  which  renders  a  party 
incapable  of  comraciing  t  This  is  the  legal  question  :  8.  Idi- 
,  ois  and  tunatics,  or  persons  non  eompotu,  are  of  this  desrriptinn, 
and  the  disability  is  confined  to  these.  Here  is  some  confu- 
sion, idioU  and  lunaiia  or  persons  non  compote;  that  is,  we 
may  read,  idiots  and  hmaiics,  ttre  persons  non  compotes,  or  we 
may  transpose  tlte  words,  and  read  thus,  persons  non  compolei 
are  idiots  and  lunatics.  So  the  question  still  occurs,  what 
constitutes  the  imbecility  or  insanity  nf  mind,  or  derangement 
that  avoids  a  deed  ?  And  after  all  that  is  said  in  this  and  other 
cases  about  ancient  confinement  to  idiocy  and  lunan/,  and 
modern  departure  therefrom,  this  ever  has  been  and  is,  in 
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pficlico,  the  qiipilion,  that  is,  when  has  the  insanity  elisled   Vol.  IV.    • 
thai  has  nvoiiied  the  device,  will,  deed,  or  other  contract  ?  Ch.  127. 
We  are  naturally  led  thus  to  ilitnk»  from  observing  that  after     Jirt.  4. 
all  the   re6nement  we  see  in  this  case  of  Cadwell,  the   court        Con. 
fell   into   the   usual  course  of  inquiry,  and  therefore  thought     ^^■\,''a^ 
bim  compoi  because  he  could  do  Ihe  business  of  his  mill  vfry 
well,  &c.  Stc.  though  witnesses  proved  he  forgot  names,  (be. 

^  10.  Where  a  testator  has  not  been  previously  iniane,  the  Art.  6. 
party  alleging  insanity  must  prove  it;  but  if  he  has  been  once    Con. 
insane,  then  the  party  alleging  his  sanity  must  prove  it.     Thia«S»»l-  "*— 
appears  iq  be  ihe  true  rule,  many  cases  cited.     See  insanity  ^^*'''**  •' 
in  Ihe  index.     The  same  principle,  3  Har.  &.  WH.  513. 

A  testator,  among  other  descenHsnls,  left  seven  granHchil- Art,  9. 
dren  by  a  deceased  son,  and  in  liis  will  mentioned  two  of  ihem    p^^, 
snd  their  fnihcr  hy  name.     Held,  the  other  five  were  not  fur-9  N.  H.  Rap. 
gotten.     Quere  if  a  testator  remembers  one  child  in  a  n"f^'""!Si'»^V**"" 
ous  family,  hence  is  it  to  be  inferred  he  remembers  all  i  Sukborn. 

§  t  con.  To  the  same  purpose,  see  1  Cox,  77  ;  Gilmer,  ^^^  jq 
174  ;  1  W^sli.  R.  5S ;  2  Sch.  &  Lef.  240.  As  to  the  ques-  Qg^^ 
tion  when  is  au  estate  devised,  or  iniertate,  there  are  numer- 
ous attihonies,  as  already  appears.  The  simplu  principle  on 
which  they  a)l  are  governed  is  this.  If  the  estate  or  thing,  he 
entirety  devised  so  as  that  the  devise  of  it  leave^not  any,  even 
contingent  interest  in  it  undevised,  and  this  devise  of  it  fails  to 
take  efiect  entirely,  then  this  estate  or  thing  becomes  intestate ; 
but  if  the  devise  of  it  is  sncli  as  leaves  any  interest,  even  a 
contingent  interest,  not  inrludpd  in  ihc  devise  of  it,  this  ttnde- 
viied  residue,  however  smnll,  falls,  of  course,  into  tlie  residuum, 
and  is  included  in  the  devise  of  all  the  rest  and  residue  of  tke 
teslator't  estate,  this  .residue  including  every  kind  of  devisa- 
ble interest  the  testator  has  not  included  in  the  prior  parts  of 
the  will. 

^  2  con.  Where  a  devise  of  land  is  void  in  law,  it  goes  to  the 
heir,  and  not  to  the  residuary   devisee,   uiileiS  it  appears   evi- 
dently meant  for  him.     The  devise  was  to  the   trustees  of  ^i^'rji!'™ 
college,  and  void  in  law.     Chancellor  dismissed  the  bill  oftheunpi,  ,_    ' 
residuary  devisees;  affirmed  in  the  court  of  appeals,  manyCunU. 
cases  cited.     Here  chancery  decided  a  legal  qnesiinn  on  a 
bill  to  compel  an  account  of  Ihe  profits  of  real  estate.     The 
cases   decided  in  other    States  on  general   principles,    confirm 
decisions  in  Massachusetts,  made  on  the  same  general  princi- 
ples.    The  entire  estate  was  devised  to  the  college  and  failed. 
So  within  the  principle  above  staled. 

^  2.  Testator  purporting  to  dispose  of  all  his  estate,  devis-ART.  11. 
ei)  to  his  daughter,  Lydia  Bowers,  '  the  improvement  of  a  farm    Con. 
on  condition  she  pay  to  her  sister  £.  H.  £300  in  three  annual  ^.^-  >*B— ' 
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Cb.  137.  all  lier  legal  belre,  ftt  her  decease.'     Held,  by  farce  of  said 

^rti  11.    *ctof  March  1793,  Lydia  Bower*  took  aa  estate  for  life  only, 

Qon.       ABd  tliat  her  ctaildraa,  living  at  the  testator's  death,  tookareet- 

ed  Temaiader  ut  fee.     Bowers  v.  Pwter. 


CHAPTER  CXXVm. 
ESTATES  IN  PEE. 
Abt.  I.  ^3.  befise  llius — astoalltny  worldly  esiatfl,t&.c.  I  devise, 

Con.  8tc.,  'I  give  and  bequeath  to  niy  dauehier,  a  Uactof  land 

called  £  '—is  a  fee  simple.     1  Har.  b  H'H.  452.  But  a  de- 
rise  to  a  son,  and  if  he  die  before  31,  or  wlUiout  issue  nf  bis 
body,  then  over  is  a  fee  tail.  46^.  A.  D.  1775.   A.  D.  1772. 
aSud,  an-^     The  word*  temporal  goodt  may  be  borrowed   from  the 
"*'  pre^pible  of  a  will,  and  coupled  with  a  devising  clause,  to  en- 

laiige  a  life  «siale  into  a  fee  simple.     If  A  die  without  heirs, 
then  toB, bis  brother ;  A  lias. a  Gee  tsil.    All  my  toordh/  good* 
■a  the  same  as  all  my  worldly  utate.     So  temporal  goods. 
Art.  3.  ^  3.  £ntry  sur  disseisin.     Held,  The  devisee  had  a  fee  in 

Con.  this  case.    Where  the  testator  devised  lands  to  his  wife  for  life, 

la'^Dti/'^  and  theo  to  one  of  his  aoos,  without  ex,preGsiiig  the  nature  and 
Lkda.  '  dnration  of  his  estate,  and  beguaathed  a  legacy  to  auolher 

■on  'as  his  proportion  of  the  estate,'  the  6rsi  son  bad  a  fee. 
Cases  to  the  same  purpose,  8  D.  &.  E.  1,  Doe  v.  Holmesj  1 
Com.  B.  333 ;  3  B.  £c  P.  347. 
lSWbMt4M-     ^  7.  A  devise,    '  I  give  and  devise  to  ray  beloved  son, 
Mw,  Potter  up'  Ezckiel  W.  Gardner,  two  third  parts  of  that  my  Ftrry  Farmf 
^!^-        socidled,  &u:.,tohmi  thesaidE.W.G.,  andlo  bim,  his  heirs, 
and  aasignR,  forever,  he  my  said  son,  E.  W.  G.,  paying  ell 
my  just  debts  out  of  said  estate.     And  I  do  hereby  order, 
and  it. is  my  will,  that  my  son  £■  W.  G.  shall  pay  all  my  just 
debts  out  of  (he  estate  herein  given  to  him,  as  aforesaid.' 
Held,  1,  This  devise  charges  the  estate  with  the  payment  of 
the  testdtor^  debts :  3.  A  ooiui^e  purchaser  paying  the  pur- 
chase money  to  one  authorised  lo  sell,  b  not  bouod  lo  loo<  to 
its  application,  whether  in  the  case  of  lands  'charged  in  the 
hands  of  an  heir  or  devisee  with  the  payment  of  debts,  or 
lands  devised  to  a  trustee  for  the  payment  of  debts :  3.  But 
if  the  money  be  misapplied  by  the  devisee  or  trustee,  with  the 
cooperation  of  the  purchaser,  he  remains  liable  to  the  credi- 
.  tors  for  the  sum  so  misapplied  j  was  in  chancery. 

,^13  coa.  The  estate  devised  is  charged  and  liable,  when 
it. appears  the  debts  or  legacies. are  to  be  .paid  out  of  it.  Denir 
-ff.  Miller,  in  the  House  of  Lords.    Ids  the  aame  if  lands  be 
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tfftlsed  to  A,  after  payhrg  his  legacies,  and  hia  le^cies  beine~V(H,.  fY. 
paid  Mereotif;  hi  both  cBsestbejore  to  be  paid  Dutof  the  land  Ch.  iSS. 
derised  to  A.     See  2  Bos.  &.  P.  247  ;  4  East.  496  ;  See     Art.  2. 
Doe  V.  CJaric,  cfi.   125,  a.  7,  s.  9  ;  l>oe  v.  Snelling,  a.  3,  s.       Con. 
36;  Roe  v.  DcFe,3M.and  S.  518.    So  debts  may  be  a  charge     ..^■..„.^, 
bolh  on  the  devisee  and  estate  devised  to  him.     3  Mason,  178 
to2SI,   Gardner  k,  al.  v.  Gardner  b  al.     The  above  and 
many  other  cases  cited  by  llie  court,  as  3  Burr.  1533-1618  ; 
5  D.  and  E.  293,  Sic. 

A,  devises  a  farm  to  his  son  B,  (no  words  of  ioheritance.) 
The  son  furnishing  liis  mollier  wiih  firewood  and  grain  of  all 
sons,  for  her  comrortablo  support,  and  If  she  elected  to  leave 
the  farm  bouse,  in  the  event  of  the  son's  marriage,  than  be  to 
build  a  house  for  her.  Held,  this  was  a  charge  on  the  person 
of  B;  hence  he  bad  a  fee.     19  Johns.  R.  31. 

^  4  con.    Was  a  writ  of  right.     Held,  1.  A  devise  of  all  j^^.p_  3_ 
the  testator's  '  estate,  real,  peisonsl  and  mixed,  goods,  chattels,    ^,^_ 
and  estates,  whatsoever  and  wbereaover  they  may  be  found,  be- 17  uJ».  R. 
longing  unto  me  for  any  cause  whatsoever ;'  gave  a  fee  umpie  9S~i«,  Biown 
in  the  real  estate  of  the  testator :  2.  When  a  will  was  proved  J^'ifo'  ^'^ 
by  two  of  the  witnesses  and  no  notice  to  the  heirs  stated,  it  was 
presumed  good  reason  existed  for  the  absence  of  the  third,  and 
that  notice  was  given  to  the  heirs  after  the  lapse  of  twenty 
years. 

A  devise  was — 'I  wiU  all  my  landed  property  in  Northamp-^ 


ton,  to  ABner  Po^,  son  of  Jona.  Fogg,  he,  as  my  executor,  iss-in,  Foa 
paying  out  all  my  willed  legacies,'  devised  other  lands,  &c.,  and*-*^***"^ 
then  added— ^'  thus  bavit^  dlEposed  of  my  real  and  personal  es- 


tate hj  this  my  last  will  and  teataiaeflt,  I  do  bereuoto  set  m. 
Held,  Abner  Fogg  bad  an  esUile  in  fee  simple.  In  the  intro- 
duction, the  lestaioT  spoke  of  disposing  of  bis  nbole  estate ; 
and  the  court  said  the  word  ftfierty  in  land  meaat  the  whole 
interest. 

A  devise  direcung  tbat  all  the  testator's  childf  eo  shall  shan  1  JMob  k  w. 
nqually  in  all  bis  properly,  gives  tbeni  the  real  esiaie  in  fse.        '^- 

%  10.   The  utaU  opem,  Ux.     Writof  eatry.     Facts  suted.  ^^^   g 
July  9,  1777,  Joseph  Whipple -seized  m  fee,  made  hia  will,    q^ 
proved  July  2, 1781.     As  to  his  worldly  estate  be  disposed  ofg  p^^k.  aso— 
It,  8zc.,  gave  his  wife  oertain  personal  estate,  and  the  improve-  aN,  AniMble 
tnent  for  her  lire,of  certam  real  estate,  and  to  hiseranddauebter''^^*^^*'- 
Hannab  Wliipple,  X30,  and  added — '  I  give  all  Un  remainder 
of  my  estate,  both  real  and  jiersonal,  to  nty  daughter,  Sarah 
Annable,  cad  the  children  born  of  her  body,  including  all  my 
wife  has  tbe  improvement  of  during  her  fife,  after  her  dec«8se.' 
Sarah  bad  three  children  when  tbe  will  was  ^ade ;  four  when 
tbe  testator  died ;  two  more  were  bom  after  bU  deoeaae.     He 
died  1781.     Held,  I.  Sarah  Annable  and  her  four  cbildreo, 
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Vol.  IV.  linng  when  the  testator  died,  took  an  eatate  together  in  fee  sim- 
Ch.  128.  P'b  '■!  tliQ  ''B^'  estate,  in  ilie  part  in  which  the  widow  had  a  life 
Art.  5.  estate,  a  vested  remalader  whicli  opened  to  let  Id  the  two  after 
Con.  bora  children :  2.  In  the  rest  a  qualified  fee,  so  limited  as  to 
•..^..^r-m^  admit  their  claims,  by  way  of  eseculory  devise  :  3.  No  right  by 
survivorship  having  accrued  before  passing  the  act  of  1785,  ch. 
63,  s.  4,  respecting  joint  tenancies.  Froin  passing  that  act  the 
devisees  held  as  tenants  in  common  :  4.  The  court  thought  the 
after  born  children  were  enlilled  to  share  In  the  personal  estate 
by  way  of  executory  devise.  The  court  said  ihe  words  '  chil- 
dren bom  of  her  body,'  were  words  of  purchase  ;  cited  Bufiar 
V.  Bradford,  2  Atk.  220,  were  the  same  words,  and  held  words 
of  purchase,  though  in  that  case  the  niece  had  no  children  when 
the  will  was  made.  Said  act '  extends  to  past  grants  and  de- 
vises in  express  terms  ;'  'no  estate  had  vested  in  any  survivor 
previous  to  the  passing  of  the  act ;'  '  the  children  of  her  body,' 
*  meant  all  the  children  she  might  have.'  Pan  of  the  devised 
estate  was  a  remainder  on  a  life  estate,  so  prospective  the  court 
observed.  Cited  also,  Dingly  v.  Dingly,  ch.  114,  n.  21,  s.  5. 
Tlie  only  doubt  is  if  the  estate  vested  in  the  four  children  opened 
to  let  in  children  bom  afterwards.  See  Sawyer  v,  Rogers,  &c. 
Seems  to  be  different. 


CHAPTER  CXXIX. 

ESTATES  IN  TAIL. 


Art.  3.  ^  ®  '*"•     ^''*'*  A  takes  by  devise  an  eetnle  in  fee  defeasi- 

/-< '  '  ble  on  his  dying  without  issue  in  the  lifetime  of  B.  Jackson  v. 
Chew,  12  Wheat.  153-169,  was  a  case  on  the  will  of  Medeef 
Eden  stated  in  the  next  case  of  Wiikes,  &c.  v.  Lion ;  also  in 
the  case  of  Anderson  c.  Jackson.  In  this  case,  Jackson  v. 
Chew,  Ihe  Supreme  Court  of  the  United  States  adopted  the 
htcal  law  of  real  property,  as  ascenained  by  the  decisions  of 
the  State  courts,  whether  those  decisions  are  grounded  on  Slate 
statutes  or  State  common  law. 

The  principle  in  Fosdick  v.  Cornell,  fully  con6rmed  in  the 
much  cx>n5idered  and  examined  case  of  Wilkes  and  others,  pits, 
in  error  v.  Lron,  Appeal  from  the  Supreme  Court  to  the 
court  of  errors,  2  Cowen,  333  to  400.     The  same  had  been 

Sreviously  decided  on  the  same  will  in  Anderson  v.  Jackson,  16 
ohns.  R.-332.  The  will  was— 'Medeef  Eden  seized  in  fee, 
having  two  sons,  Joseph  and  Medeef,  August  39,  179S,  devised 
to  Joseph,  his  heirs  and  assigns,  certain  real  estate  in  the  city  of 
N.  York,  &IC.  included  the  premises.  Sec.  and  certain  other  real 
«9tatQ  to  Medeef,  his  beirs  and  assigns,  and  added, '  if  eitber  of 
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my  wd  sons  shall  depart  ibis  life  wiihoui  laivrui  issue,  his  share  Vol.  IV. 
or  part  shall  go  to  the  turvivor,  and  in  case  of  both  tlieir  deatlie  Qg,  129. 
wiifiout  lawful  issue,  then  1  give  all  the  property  aforesaid  to  raj  .jrl,  3. 
brother,  John  Eden,  of,  &zc.  and  my  sister,  Hannah  Johnson,  of.  Con, 
&«.,  and  their  heirs.'  Held,  Joseph,  who  never  had  issue,  did  v^^^/-^/ 
not  take  a  fee  tail,  but  on  his  death  the  limitation  over,  good  as 
an  executory  devise,  vested  in  Medeef,  the  surviving  son. 

^  6.     A  testator  devises  a  tract  of  land  to  his  daughter,  H.  j  n^^^  ^m— 
L.  *  and  to  her  and  the  heirs  of  her  body,  and  to  them  and  tiieir  200,  Tidtui  v. 
heirs  and  assigns  forever,'  and  afierwtirds  adds, '  if  my  daughter  Luptoo. 
H.  L.  should  decease,  not  having  any  lawful  heirs  of  her  body,' 
that  then  the  land  should  become  the  property  of  his  son  D.  L. 
Held,  these  vrords  conveyed  an  estate  tail  to  H.  L.  and  not  e 
life  estate.  The  superior  court  decided  differently ;  was  in  eject- 
ment.    Conn  cited  Doe  v.  Laming,  2  Burr.  1003;  also,  3 
Call,  342-354  ;  I  Hen.  81  M.  669 ;  5  Munf.  467  j  2  Munf. 
363 ;  1  Rand,  288-300,  an  estate  tail  converted  into  a  fee  sim- 
ple by  the  statute  of  Virginia. 

§  9.  Ejecimeni.  Pit's,  lessor  claimed  under  the  will  of  iJ!^"  "■ 
Elias  Brei-oorf,  in  which  he  devised  his  real  estate  to  his  four  co„^^^^8_ 
children  in  fee,  in  four  separate  parcels,  and  provided  if  any  of  ISO. 
them  should  die  without  issue  of  their  body  or  bodies  lawfully 
begotten,  the  share  of  the  deceased  should  be  equally  divided 
between  the  survivors.  Two  having  died  with  and  one  without 
issue,  leaving  one  surviving  :  held,  the  latter  took  the  whole  of 
the  deceased  child's  share,  in  exclusion  of  the  grandchildren  of 
the  testator :  2.  Such  a  limitation  is  good  by  way  of  execu- 
tory devise  :  3.  A  will  forty  years  old  and  forty  years  possession 
under  it,  need  not  be  proved  by  the  subscribing  witness ;  is 
proper  evidence  as  an  ancient  deed.  Grandchildren  not  surviv- 
ing children  within  the  testator's  meaning.  Cited  by  the  court, 
16  John.  362;  20  id.  483;  2  Cowen,  333;  3  John.  397. 
Devising  over  to  a  living  child  of  the  testator  limited  tlie  execa- 
tory  devise  to  take  bfTect  in  a  life  in  being  when  the  will  was 
made,  and  jiot  to  a  general  failure  of  issue. 


CHAPTER  CXXX. 

ESTATE  FOR  LIFE. 


^  30  eon.  An  estate  for  life  only  in  Maryland,  &c.  Ejectment.  Akt.  3. 
Case  slated.  Agreed  Jeremiah  Belt,  the  testator,  was  seized  of  ibo    Con. 
land  in  question,  and,  Oct.  15,  1750,  made  his  will  and  devised  4  Hir  ii  tic 
his  estate  to  his  wife  for  her  life,  dien  devised  to  his  nephew,^**'"™- 
Jeremiah  Belt,  the  lands  in  dispute,  to  quietly  possess  these  g^'    '""■ 
laiids  after  the  death  of  his  wife  and  not  befpre ;  and  if  the  said 
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Vov.  TV.   Jeremiah  Belt  shall   die  before  he  comes  to  tt^tiy  ffae  bdtts 
Cm,  ISO.   before  mentioned,  then  they  shall  be  the  right  of  Ws  eldest 
jirt.  2,      *0"   Richard   Belt ;  and  if  he  die   before  he  cornea  to  th« 
Con.       ^S^  ^^  twentyone  years,  theo  the  lands  before  mentioned  to  he 
s^s.^,-^     the  right  of  hia  second  Son,  Edward  Belt,  and  if  he  Shall  dJe 
before  he  comes  to  the  age  of  twentyone  yeatB,  tiien  all  the 
right  of  all  the  land,  before  mentioned,  to  be  ihe  eldest  son's 
of  Jos.  Belt,  son  of  Col.  Joseph  Belt,  to  them,  their  heirs  and 
assigns  forever  :    Gave  away  his  personal  estate  to  said  Jerw 
miah  and  two  others,  and  appohiled  him  tmd  his  Wife  execU'- 
tors.     Said  Jeremiah  Belt,  devisee,  as  above,  survired  the  tes^ 
tator's  widow,  and  came  into  possession  of  the  lands  according 
to  the  devise,  and  claimed  and  held  in  fee  till  he  died,  in  1787. 
Under  liim  the  defts.  claimed,  and  the  pit's,  lessor  was  heir  at 
law  of  llie  testator,  the  son  of  John,  the  eldest  son  of  Col.  Jos. 
Belt.     Sole  question  was  if  the  pit's,  lessor,  tke  Aet>  at  law,  of 
said  Jeremiah's  heirs  were  entitled.     Judgment  in  tlie  general 
court  for  the  pit.  for  possession  and  costs.     Deft,  brought  enw 
in  the  court  of  appeals,  which  affirmed  the  judgment  in  favour 
of  the  heir  at  law.     As  Jeremiah,  the  devisee,  survived  the  wi- 
dow, the  other  devise  to  said  Richard,  Edward,  and  eldest  soa 
of  Jos.  Belt,  to  them,  their  heir^  aud  assigns,  did  not  take  ef- 
fect.    It  was  contended  the  words  '  to  them,  and  to  their  heire 
and  assigns  forever,'  related  to  Jeremiah  Belt  as  well  as  to  the 
others.   It  may  be  observed  that  all  the  authoriues  cited  and  re- 
ported in  this  case,  (decided  A.  D.  1799,)  were  Englak,  and 
one,  3  D.  &z  E.  S25,  after  ih«  American  revolution. 
I  Pick.  B.  SIS     ^  ^0-     ^  writ  of  entry,  &c.     Held,  I.  A  (Revises  a  mes- 
-»33,  steveu  BuBge  to  B  for  her  life,  she  to  repair,  fac.  and  after  her  death, 
Ihip''  "■  ^'""  ^  C,  and  empowers  B  to  sell  all  the  estate,  real  and  personal,1f 
necessary,  for  her  comfortable  support.    B  has  but  a  life  estate, 
with  such  power :  2.  It  is  incumbent  on  those  claiming  Under 
B  to  show  the  necessity  or  need  existed,  and  that  the  power 
W!as  well  executed  :  3.  If  the  contingency  has  happened  or  not 
is  a  jury  question;  4.  Evidence  B,  who  was  executrix,  paid 
debts  of  the  testator,  has  no  tendency  to  prove  she  was  in  need. 
i0WliMt2at     ^41.     New  Jersey.     Ejectment.     James  Page,  Feb.  15, 
plMn*rrOT».  ^'^^^'  g"*®  legacies  in  liis  will,  and  devised  to  his  wife  Mary, 
Denn,  '  all  the  rest  of  my  lands  and  tenements  whatsoever,  whereof 

I  shall  die  seised  in  pc^sessioh,  reversion,  or  remainder,  pro- 
vided she  has  no  lawful  issue.'  Also  devised  to  her  (making 
her  sole  executrix^  '  all  and  singular  my  lands,  messuages  and 
lenements  by  her  freely  to  be  possessed  and  enjoyed,'  8w.  Tes- 
tator died  seised  without  issue  ;  his  widow  married  again  and 
had  issue.  'Held,  she  had  only  a  life  estate. 
jackiDD  •.  «  «.     Ejectment  for  a  farm  on  the  demise  of  MuTphy  and 

■4 Siww^  *He.    ^eH,  the  words  *  has  bargained  and  sold,'  in  b  coilvey- 
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Mice  lealed,  pass  an  e^iaie  for  life  :  3.  Tenvii  Iw  lib,  if  n**  Vol.  IV. 
restniuedt  may  coDvey  his  ffhcJe  «sl?te,  or  any  part  of  it :  3.  If  pg,  ^sot 
Inads  are  conveyed  to  a  natural  person  mthout  trords  of  limUai-   jirt.  ?. 
jjOD,  ao  estate  for  his  liie  ptL3»es,  unless  tbe  grantor  be  Tenant  for      Con~ 
im  owix  Ule  only,  then  only  an  estate  for  his  life  passes :  4-  The    s^-v'^^ 
i^BMiii  of  this  distinction,  long  since  was  well  settled  in  tlie 
books :  5.  If  tenant  for  years  coprey   witboot  Jimitaupo,  his 
whole  estate  passes. 

^  35  con.    His  estate  may  be  taken  in  execution  for  his   Art.  3. 
deblfl.  16  Mass.  R.  186-1  SO^oherta  v.  Whittn;,  was  so  Uken    Con. 
alter  the  dejith  of  bis  wife. 

§  3  eon.    And  it  .caQDOt  be  denied  by  the  tenant  who  holds  »        ^_ 
uDOer  her  husband,  as  ip  an  action  of  dower,  the  lenaDt  so  hold-    p  * 
ing  was  not  allowed  to  show  the  husband  was  only  col<Mirably][(„i^i),, 
seised,  that  is  under  a  deed  from  one  Morse,  made  to  defraud  Kimixn,  9 
Horse's  creditors.  S?*'''*''" 

^  4  eon.  When  it  is  aaidj  in  sundry  cases,  she  shall  have  a 
third  pan  of  the  proGts  of  an  office,  Inc.,  it  must  he  meant  a 
ifiird  part  of  the  net  profits  after  all  expenses  paid,  that  is,  half 
as  much  net  profit  or  income,  as  the  heir  or  purchaser  has,  so 
if  abe  has  the  third  toll  dish,  sbe  must  pay  a  third  of  all  expen- 
ses, as  taxes,  repairs,  labour,  &c.  So  1  Greenl.  148-1 52,  she 
has  dower  when  she  waives  the  provision  made  for  her  in  her 
fauri»nd'B  will,  but  no  pan  of  his  personal  estate,  if  disposed  of 
hy  bis  will  Mass.  Slat.  1788,  ck  24,  s.  8 ;  ch.  39  ;  4  W.  & 
M.  cb.  2 ;  1805,  ch.  dO,  s.  3. 

^  8  con.  A  wile  cannot  bar  her  right  of  dower  by  any  re- 
lease made  to  her  husband  during  their  marriage.  3  Greenl.  63 
-^T,  Rnwe  r.  Hamilton.  Nor,  p.  50,  can  a  wife  contract  to 
convey  her  lands,  even  though  he  join  with  her  in  the  contract. 

But,  3  N.  H.  Rep.  176,  in  £U  v.  Card,  held,  the  right  of 
dower  m^  be  released  by  a  deed  executed  by  a  married  woman 
without  being  joined  in  it  by  her  husband,  and  507. 

The  right  to  dower  rests  in  action  only,  and  cannot  be  alien- 
ed ao.as  to  enable  the  grantee  to  sue  in  his  own  name,  and  '^igj.^^ 
at  his  request,  a  surrogate  basit  measured  to  him,  the  proceeding  ui.' 
is  coram  non  judue,  and  void,  though  the  heir  or  liis  guardian 
oonsenl,  nor  can  dower  be  recovered  in  ejectment,  until  it  is  re- 
gularly assigned.     lo  an  acdon  for  dower,  un^  niMl  habet,  to 
have  a  view,  good  cause,  by  affidavit,  must  be  shown  to  the 
court.     Dower  allowed  in  an  iron  ore  bed,  opened  and  worked  Ottnttitrw. 
ty  the  husband  in  his  hfe  time,  and  the  court  directed  ibe  «d-J^*^^'^_ 
measurers  in  assigning  doner,  to  estioiate  the  anuual  value  of  j  cmren,  480* 
said  beds,  as  a  part  ofthe  value  of  the  esute,  that  tbey  at  tb«r— 48i. 
ducrgiion  assign  dower  in  lands  set  out  by  metes  and  bounds, 
and  containing  none  of  said  beds,  or  to  mclude  any  of  tliem, 
dascritu^tbeio,,if  thetande.in  which  included  be  not  qifigped. 
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Vol.  IV.  Bat  ir  included,  siid  beds  within  tfaem  need  not  be  described, 
Ch.  130.  being  part  of  the  land  ttBelf  assigned  ;  or  they  may  decide  the 
^r(,  4.  prescripuoii  of  the  profits  of  any  of  said  beds,  by  directing  a 
Con.  separate  alternate  enjoyment  of  the  whole  at  short  periods  in 
^^r^j-^^     due  proportions,  or  by  allowing  the  widow  a  proportion  of  the 

EroQis,  and  to  view  said  beds  as  they  were  when  her  said  bus- 
and  died.  Cootes  c.  Chevis. 
^  12  con.  Act  MnssBcbusetts  'shall  not  be  construed,  deem- 
ed,  or  extended,  to  bar  any  widow  of  a  vendor  or  morigngor  of 
lands  or  tenements  from  her  dnwer  or  right  in  or  to  such  lands 
or  tenements,  n-ho  did  not  legally  join  with  her  husband  in  such 
sale  or  mortgage,  or  otherwise  lawfully  bar  or  escliide  herself 
from  siirh  her  dower  or  right.'  The  art  of  March  10,  1784, 
(ch.  37,)  s.  5,  proviso,  is  in  the  same  words. 

Where  an  award  bars  dower  by  way  of  estoppel.  See  Ei- 
toppd,  ch.  160,  a.  2,  s.  10.  Though  it  passes  not  the  title, 
and  is  good  but  in  pari.  See  Award,  ch.  13,  a.  15,  s.  32  ;  2 
Cowen,  638-652.  Ftinher  points  as  to  dower,  1,  The  right 
to  dower,  (ill  assigned,  rests  in  action  only  :  2.  It  may  be  re- 
leased, hilt  the  willow  cannot  invest  another  with'ihe  right  to 
an'  action  to  it :  3.  An  award  will  extingiiitih  the  right :  4.  An 
award  that  an  aiinual  sum  bc^  paid  in  lieu  of  dower  is  valid  : 
but  5,  a  further  provision,  iliat  in  default  of  payment  she  may 
enter,  is  void,  as  being  repugnant  to  the  former,  the  latter  must 
bo  rejected  but  the  former  remain. 
eCowBa.SSS-  There  can  be  no  dower  in  an  estate  /jer  auter  etc,  if  not 
SM.  devised,  is  assets  in  the  bands  of  the  executor  or  administra- 

j  U  1^  ggg  ^  toi  ;  2.  A  buys  land  under  an  execution  againsl  tenant,  by  the 
4.  .  '    curtesy  initiate.     A  is  tenant,  -per  autfr  vie,  and  his  widow  is 

3is°j "  k«"~  ""'  dowable.  If  the  mortgagor  marry,  and  then  releases  his 
Dewitt.  '  equity  of  redemption  to  the  mortgagee,  this  extinguishes  die 
mortgage,  and  there  is  no  dower.  The  same  act  that  satisfied 
the  mortgage,  by  making  the  mortgagee's  title  absolute,  anni- 
hilated the  mottgagor's  eiitate.  Cited  5  Cowen,  166;  2  id. 
246-386;  17  John.  123;  6  Jobo.  290;  7  id.  278 ;  15  id. 
450,  Stow  V.  Tift. 

^  40  con.  The  principle  is  no  dower  tn  wild  lands,  though 
I  Pick.  R.  11.  CHhivaied  after  the  husbnnd  sold  it.  A  third,  that  is,  so  much 
of  the  estate  as  to  afford  her  a  third  of  the  income,  and  if  in 
the  estate  of  a  pwchater  from  her  kutband,  and  s  third  after 
dedvciing  the  improvements  and  increated  value  clearly  prodtu>- 
ed  by  the  money  and  labor  of  the  purchaser;  not  increased  or 
decreased  value  produced  by  the  plenty  or  scarcity  of  money, 
of  war  and  peace,  public  prosperity  or  adversity,  &c.  See  ». 
80,  be. 
%  45  con.  Count  in  dower,  unde  nihil  habtt.    Plea  in  bar 
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ilnl  the  demMdiiit  is  in  alun.  Replicatioo  that  she  and  her  Vol.  IV. 
husband  came  to  ihia  Staie,  (N.  Y.)  in  1786,  with  intent  to  Cb.  130. 
become  citizens,  and  resided  here  till  bis  deaib  in  1820  ;  that  ,^.  4, 
he  WM  naturalized  August  29,  1803 ;  and  that  he  purchased  Con, 
the  premises^  in  queilinn,  not  eiceeding  1000  acres,  January  v^a^v"^^ 
4,  1804.  Held,  1.  That  this  purchase  inured  to  the  detaao- Satilff*.  Fwv 
dant'a  benefit,  and  a  riglii  of  doner  therein  vested  in  her,  and  g.  <_Cow»p. 
remoins  her  right  under  the  Matiiie  of  1802,  (2  R.  L.  &43)"^^ 
March  29.  This  act  enacted  '  diat  all  purchases  of  land 
made,  or  to  be  made,  by  any  alien  or  ulitw,  who  have  coma 
to  this  State,  and  become  iiibabitants  thereof,  shall  ha  deemed 
valid  to  vest  (he  estate  to  tliem  granted ;  and  it  shall  be  Jaiviul 
to,  aad  for  such  alien  nr  aliens,  to  have  and  hold  the  same,  to 
bit,  her,  or  their  heirs  and  asMgns  forever,  and  to  dispose  of 
the  same,  any  plea  of  alienism  to  the  contrary  thereof  not* 
nithtlanding  ;  provided  any  purchase  hereafter  to  hm  made, 
by  any  such  alien,  does  not  exceed  1000  acres.'  When  her 
husband  purchased,  Jaouary  1804,  she  bad  a  capacity  to  laka 
an  eslaU ;  and  thi^  capacity  never  ceased  to  exist ;  her  right 
to  doner  attaobed  wlien  be  purchased,  and  she  has  dona  no 
act  to  divest  herself  of  it.  Judgment  she  recover.  So  far 
on  the  statute  peculiar  to  New  fork,  and  those  Slates  nhicb 
have  enacted  similar  suiules :  2.  Held,  the  alien  widow  of  a 
natural  bom  eitoen  cannot  be  endowed,  independent  of  aaid 
statute :  3.  By  a  conveyance  to  huaband  and  wife  they  both 
become  seised  of  Ute  entirtty,  &c.,  as  above:  4.  A  right  to 
dower  is  an  interest  in  lands  contingent,  while  the  hu^sd 
Uvea,  but  is  rendered  absolute  by  his  death  :  6.  But  it  is  a 
right  resting  in  action  merely,  and  cannot  he  aliened  so  as  to 
enable  an  asaignae  to  sue  in  his  own  name :  but  6,  it  may  be 
Released  :  7.  The  right  of  dnwer  is  incident  to,  and  insepera* 
ble  from,  the  estate  acquired  by  the  basbond  :  8.  Naturaliza- 
tion, merely  removes  the  disabiliiy  of  an  alien  to  hold,  leaving 
bis  right  to  the  govermiKit  to  enter,  if  be  diea  without  heira^ 
or  leavii^  ttUen  ban  only  ;  9.  Savage,  C.  J.  'it  seems  that 
an  aliett  widow  of  a  no^afWuerf  husband  cannot  be  endowed.' ; 
10.  *  The  natoralizatioD  of  tbc  husband  does  not  naturaliu;  the 
wife,  nor  such  children  ai  are  above  the  age  of  21,  at  the  time 
of  the  naturalizadon  of  the  father.'  All  thus  stated  3  to  10, 
both  inchided,  are  decimms  on  the  general  priactples  of  the 
common  law,  as  may  be  seen  in  other  parts  of  this  work,  and 
oommoa  to  2&  States,  where  not  varied  by  statute  enactments. 
PleadingB'st  lai^e,  and  many  authorities  cited,  and  it  is  to  be 
observed  the  writ  dennnded  the  dtfierence  of  buildiags  and 
ilifiereni  sorts  of  hmd,  as  in  England  6  Cowen,  713,  same 
•aae  in  error  j  judgaent  affirmed.  A  widow  of  an  alien  pue> 
VOL.  IX.  51 
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Vol.  -IV.  chases   untter  statute,  1  R.  L.  543,  takes  her  dovrtt  as  pvf' 
Cn.  130.  chaier,  wiiliiii  the  tiieaniiif;  of  that  act. 
<Srt.  4.         ^  63  ■^"^  Vim  of  dower.     A  moMgagcd  luncis,    and  bis 
Con.       wife  released  lier  doner.     Tlie  riglil  to  redeem  was  sold  on 
^^r^.,-^     execution  to  B  ;  bt^fore    B   entered,  C,  a  stranger,   paid   th« 
II  UiH.  R.     money  due  on  the  mortgage,  and  the  a.ssignee  of  it  released 
5**"'^?^'"  to  the  mnrteaenr.     Held,  his  widow  was  entitled  lo  dower 
&C.  against  Us  assignees  in  possession.'     llie    court  said,  'the 

mortgage  having  been  paid,  it  is  (o  be  considered  as  never 
having  existed.'  She  owes  nothing  to  the  tenants.  See  ch. 
1  )2,  a.  5,  s.  55,  and  5  Serg.  it  R.  289.  and  s.  40,  and  s.  80, 
and  s.  64. 
>  Pick.  «5—  ^  72  con.  Aisvmpsit  for  one  tliird  of  the  rents  and  pro6ts 
SehSx"""'  ^^'^^'"^^  ^y  ''"  ^^^^-  of  certain  real  estate ;  facts  stated. 
Facts:  November  18,  1814,  .A.  Gibson,  the  pit's,  husband, 
seised  in  fee,  mortgaged  to  one  Brooks.  Debt,  a  note  for 
$15,000,  and  interest ;  ph.  joined  and  released  her  dower. 
July  10,  1816,  A.  Gibson  died,  and  E.  Farlej'  nndj.  Gibson, 
were  appointed  adminisirators  on  his  estate,  and  represented 
il  insolvent.  ComniisGioners  were  appoinied,  and  Brooka  pre- 
sented his  note  to  them,  '  who  allowed  it  as  a  d«bt  existing 
against  the  estate,  and  returned  it  in  their  report  to  ihe  judge 
of  probate.  AriiniiiistrnloTa  paid  the  other  creditors  90  per 
cent,  on  their  demands ;  but  before  any  distribution  was  made, 
the  amount  of  the  note  to  Brooks,  was  struck  from  ilie  list  of 
claims.  November  26,  IS17,  the  administrBiorB,  under  a  li- 
cense from  the  Supreme  Judicial  Court,  for  the  consideration 
of  $4300,  conveyed  lo  the  deft,  all  the  interest  A.  Gibson, 
(he  mortgagor,  had  when  ha  died,  in  the  estate  in  quesiioo. 
Then  the  deft,  gave  them  a  bond  to  pay  the  debt  to  Brooks. 
Deft,  immediately  notified  the  tenants  of  his  purchase,  &c., 
and  they  ronsented  to  pay  (be  rent  to  him,  and  did  so.  Jan- 
uary 8,  1818,  Brooks,  the  mortgagee,  in  consideration  of 
jti4,540,  paid  him  by  Ihe  deft.,  executed  a  deed,  purporting 
to  {Uiiga  to  him  and  his  heirs,  the  mortgaged  premises.  The 
same  day  the  deft,  mortgaged  the  same  to  John  Parker,  con- 
ditioned to  pay  $6000,  in  18  months,  with  interest.  April  fi, 
1821,  this  was  paid,  and  the  mortgage  discharged  by  Parker. 
This  left  the  deft,  assignee  of  Brooks  as  above. 

February  13,  ISIB,  the  debt  ineiiiioned  in  the  mortgnge  to 
Brooks,  being  due  and  unpaid,  (unless  extinguiahe'd  as  above) 
the  deft.,  in  die  presence  of  A  and  B,  two  of  the  tenants,  en- 
tered on  the  mortgaged  premises  for  the  purpose  of  foreclosing 
the  mortgage,  and  took  possession ;  ever  after  kepi  possession, 
and  received  the  rents,  &c.  No  meroortindum  of  liis  entry, 
fac.,  was  entered  in  the  registry  of  deeds,  nor  any  notica 
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thereof  given,  except  the  deri.  mentioned  it  to  Farley  and  A.   Vou.  IV. 
Cuifiing,  conversing  on  the  subjecl.     No  pnri  of  ilie  debl  was  Cu.  130. 
paid  or  tenHered  to  Broolis  or  the  defi.,  un leas  by  li^gal  opera-      j3rt.  4. 
tion  on  iha  fncla  agreed.      Tlie  pit.  never  demanded  her  duvv-        Con. 
er,  dtc.  except  August  21, 1817,  she  demanded  of  the  admin-    '-^-v-^n^ 
iatrators  and  of  the  heirs  of  her  deceased  husband,  ti>  sei-oS* 
her  dower  in  all  the  real  eslaie  of  whicli  he  died  seised  and 
possessed.      Pil.  nonsuit.     The   deft,  firsi   purchased  A.  Gib- 
son's riglil  lo  redeem,  of  bis  administrators,  under  a  license  of 
court.      He  aTierwards  paid  Biooks,  ibe   [nortgagee,  ami  took 
an  assignment  of  ihe  mortgaged    premises.     In  fact  hu  pur- 
chased ibese  and  ihe  equity  of  redempiioii,  and  took  and  kept 
peaceable  possession.     How  was  it  (lossible  to  sup)iose  there 
was  an  pxtingnishmenl  of  the   mortgage  ?     As  to  ihree  years 
possession,   this  could   not  be  in  question  in   the   pit's,   action, 
'  but  only  on  a  bill  in  chancery.  , 

^  78  con.  Therefore  if  the  tenam  die  after  she  has  judg- 
ment, and  before  her  execution  issued,  and  after  his  death  the 
sherifT  assigns  her  dower,  the  assignment  is  void  ;  and  if  she 
bring  an  action  for  use  and  occupation,  against  one  in  posses- 
sion, he  may  show  she  has  no  title.  She  has  none  nor  right 
of  entry,  till  her  dower  be  legally  assigned.  The  occupier  is 
liable  to  pay  rent  to  the  true  owner.  16  Mass.  R.  191-193; 
see  ch.  113,  a.  2,  a.  I  ;  ch.  1 14,  a.  27.  s.  2. 

(j  80  con.  This  was  a  bill  in  equity,  brought  by  the  pits.  3  Hawn,  347- 
for  her  dower  in  the  estate  of  her  former  husband.     Their^T^^^"^ 
claim  was  opposed  on  tbe  ground  she  had  released  her  diiwer.  Monwn  ind 
The  points  decided,   were,    I.   A  deed   executed  by  husband  BrimScrd 
and    wife,  but  containing  no  words  of  grant  by  lier,  does  no' log&miMtiy. 
convey  her  estate  in  Uie  land,  (a  fee]  niir  ber  dower  :  2.   Her 
release,  made  by  her  alone,  long  (ergbt  monilix)  after  his  con- 
veyance,  for  a  neu  consideration,  is  not  in  Massachusetts  an 
extinguishment  of   her   dower,   though   he  sold   with  general 
warranty  :  3.   The  parties  to  a  deed  are  estopped  to  deny  the 
consideration  stated  in  It,  though   married   women  :  4.   But  it 
•eenis  another  auxiliary  consideration  may  be  proved :  5.  A 
and  B,  partners,  A  buys  land  in  his  name,  parnl  evidence  it 
■dinissiblu  lo  prove  it  a  joint  purchase,  and  A  is  held  trustee 
of  a  moiety  for  B ;  so  a  reiulUng  trust ;  6.  Where  the  hus- 
band is  trustee  there  is  no  dower ;  7.  Where  improveraenla 
on  the  land  are  made  by  Ihe  purchaser  from  the  husband, 
dowrr  is  to  be  'according  to  the  value  which  it  would  havo 
had  at  the  time  of  the  assignment,  if  no  such  improvements 
bad  been  made.'     See  s.  40,  that  is,  separate  and  deduct 
whaterer  incr««se  in  value,  has  been  made  by  tbe  money  and 
tailor  of  Uie  purchaser,  vid  dower  ii  ««  third  of  tlie  estate, 
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Vol.  IV.  ■"(!  >H  other  mcreaae  ;  or  by  mcresse  of  population,  fay  f  ubfie 
Cr.  130.  prosperity,  by  long  peace,  by  decrease  of  taxes,  itc.  in  short 
^rt.  4.  all  iitcreafe  no  way  caased  by  the  acts  and  doing  nf  tli»  pur- 
Con,  chaser.  And  the  increase  by  his  acts,  doings,  and  expcndi- 
s^r-v.^/  tiires,  appear  lo  me  to  be  very  proper  for  the  inquiry  of  a 
jury  under  the  discretion  of  the  court.  As  to  the  first  and 
second  points  above,  see  s.  13.  The  IMasBBcbnsetts  acts  of 
I6i4,  1697,  nnd  March  10,  1787.  These  acts  require  her 
to  join  with  him  in  the  dred.  As  to  the  Third  point,  see  the 
word  Estoppel  in  the  index,  Deeds,  6tc.  ch.  86,  a.  4,  and  es- 
pedally,  s.  39,  ch.  93 ;  cb.  114,  «.  4,  a.  8,  9  ;  ch.  177,  a.  9, 
s.  I ;  ch.  178,  a.  19,  niany  cases.  Fourth  point  the  same 
audiorities ;  nee  the  nard*  Tntstees  and  Tnrals  in  the  index,  es- 
pecially ch.  114,  8.  17,  1.  1  to  23,  resuMng  trusts.  FiAb 
point,  a  clear  case  and  ante.  Sixth,  supported  by  American 
decisions  cited  in  this  article,  especially  in  Massachusetts,  ex- 
cept they  refer  to  the  time  of  the  husband's  alienation,  when 
that  time  or  the  time  of  the  atsignment  was  not  material  on 
the  facts  in  the  case.  3  Mason,  459-468,  same  opinion.  A 
mortgage  is  not  an  alienation  so  as  to  preclude  doWer  :  2.  The 
main  mill,  wheel,  and  gearing  of  a  factory,  attached  to  the 
factorf,  and  necessary  for  its  operations,  are  fixtures,  and  real 
estate,  to  which  the  right  of  dower  attaches. 

By  usage  and  law  of  Pennsykania,  a  woman  Ins  dower  in 

s  9crK.Jt  It.  a  trvtt  estat«.     There  proof  of  actual  tnarriage  is  not  neces- 

**■  sary  to  entitle  her  to  dower ;  cohabitation  and  reputation  are 

sufficient  to  prore  a  marriage,  especially  of  ancient  date.     3 

Serg.  b  R.  475. 

s»^M «"  ^  94.  flow  dawer  t»  txdudtd  in  a  fee  by  appointment :  as 

isa!  Am.  Ed.    ^bere  A  cnfeoSed  B  and  his  lieirs,  habendvm  to  him,  his  heirs, 

of  1S3S.  and  assigns,  to  such  uses  as  he  ^ould  appoint,  by  deed  or  will, 

and  in  default  of,  and  until  appcxntment,  to  the  use  of  B,  his 

heirs,  and  assigns.     B  by  his  power  appointed  in  fee,  end  bis 

widow  sued  for  dower,  end  held,  she  was  baired.     For  ber  it 

,  Was  agreed  her  husband  was  id  at  common  law,  and  (bat  the 

power  WIS  void  ;   he  was  till  he  used  his  power,  and  if  he  had 

sever  uaed  it  rte  would  faave  had  dower.     Thus,  an  estate  may 

be  conveyed  to  a  man,  in  fee  simple,  when  married,  and  yet 

hb  wife  be  barfed  of  ber  dower  or  not,  at  his  pleasure.     Some, 

^j^^^^  ^       however,  hold  there  is  dower  in  socfa  a  case,  and  thai  tfae  power 

L,«.  is  void. 

iPidt.R.i8S     ^95.  TheaatigDmentof  dower  need  not  be  in  writing;  beoee 

~"''  need  not  be  pleaded  as  so  nxfle.   -Plea  ani^ed  pan,  as  to  part 

she  Feleased  her  dower,  pait  non  tenwt,  being  tbe  renMunder; 

■be  hat  it  by  law,  not  by  contract,  and  it  may  be  set  out  by 

RiMes  and  bcndBt  h  w«U  w  by  doed. 
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^M.  Actkmfbrdowerifi  hBdoTbtrfoniMrfauebMH].    Held,    Vol.  IV. 
ftguafditn  maj  ungn  dmrer.     3y  tm  aangnment  under  seal,    Cm.'ISO. 
bMWQMi  tbe  mAow  and  gnardians  of  the  beira,  tbe  whole  of  one      Jlrt.  4. 
mdmI  of  laMl  was  aasicned  to  her  for  ber  life,  to  be  holden  iti        Con, 
lull  aatiBfactiOD  of  ber  iowtt,  and  sut^eet  to  all  die  conditioni    .^^^^.-^ 
tMl  liabtlities,  and  wttli  tbe  pnvilegea  aod  incidents  of  dower,  i  pick.  r.  8I4 
Tbs  land  aasigtwd  proved  lo  be  under  mortgage.     Held,  to  foe-OB.  Jodm  fc 
an  assignment  against  common  rifcht,  artd  that  sbe  was  barred"*' ''    ****'- 
1^'  it,  16  tgaioit  an  iaaoc«nt  purcbaaer  of  other  land  of  tbe  fbr- 


^  97.  Tbe  aMngninent  of  dower,  i^  eomrsianonen,  unde*  an  *  ^"^^  *i» 
•rwr  of  court,  at  ibe  instance  of  «ie  of  aeveral  oobeirs,  bHtda'"* 
tbe  widow,  tf  full  and  Just,  also  tbe  coheirs,  even  if  minors :  3. 
At  common  law  tbe  beir  bad  power  to  assign  dower,  without 
raaorting  to  vny  court,— tbis  power  renrains  ;  3.  If  (he  widow 
k«ep  iKMsAssion  of  tbo^hoie,  noder  pretence  the  assignment  of 
ihiwer  was  oat  legal,  sbe  will  be  accountable  to  the  hem  for  tbe 
nots  and  profits  of  all,  except  ber  dewor  land. 

§  9S.  J}ower  in  parcel.     If  die  httri>and  conrejr  to  two,  in  1,°^"^^'^ 
MMraftjr,  bis  widow  has  dower  m  each  distinct  parcel  of  land^e^^^  ^  ^\ 
to  if  he  alien  to  one,  and  be  lo  1wo  or  more'«^anite  pareeh, 
same  rule :  3.'  TeoanU  in  tevtrala/  of  dUtintt  parcels  of  land, 
CMDOtbe  ioinedina  writofdower :  4.  Id  dower,  Mwro/ (eiuMey 
must  be  pnaded  in  an  abatement ;  mon  temtre  msj  be  pleaded 
in  bar.     Tbe  action  was  eommmoed  against  two  tenants  in 
atMrally;  one  of  them  In  dower,  one  was  defaulted.     Porter  ».        - 
Wweler,  13   Mass.    R.  »04;    3  Chit.  PI.   «01;  Purkcr  v. 
Murpby,  ch.  178,  a.  18,  s.  Ifi ;  SO  H.  8  e.  1. 

^99.  Special  pleadings  in  dowet«—foniH.  Declsradoo  RsinAltcne.Smlili, 
England,  one  third  part  of  seven  mesauages,  seven  bams,  t  Cow«n,  leo- 
seven  stables,  seven  gardens,  seven  orchards,  one  hundred  acrea  '*•' 
of  htnd,  one  hundred  seres  of  arable  Innd,  one  hundred  acres  of 
needow  land,  one  hundred  acres  of  pasture  land,  one  hundred 
acres  o(  wood  land,  and  one  hundred  acres  of  land  covered 
vnb  water,  wilfa  the  appurtenances  in  the  totvn  of  Gates,  &c. 
1.  Plea,  the  husband  aliened  in  bis  lifetime,  and  Umt  tempt 
prit,  Icc^  a«  to  part,  he. ;  3.  As  to  the  residue,  nen  tenure ;  as 
10  that  prays  judgment  of  tbe  writ,  be :  3.  Ae  tm^iic  accovjde  in 
Id7«1  matnmonie.  Held,  tbe  plea  of  alienation  and  tout  tanpB 
prig,  under  the  act  (Sees.  36,  cb.  168,  s.  1,)  may  be  pleaded 
aAer  m  general  impariance,  and  one  being  so  pleadsbh),  draws 
ifier  others  not  eo  i^dable  standing  alone,  but  only  before.  J^/s 
wtftt  aeeonpie,  and  alienation  with  tout  temp*  prit,  mwj  be 
l^eaded  together.  Where  tbe  husband  aliens  in  bis  lifetime, 
■be  «M«ts  gives  only  die  value  of  one  third  of  tbe  hind,  at  the 
time  of  the  nliemiion.  Hence,  ariaes  tbe  necesn^  of  fdeading 
the  alteotticm,  and  averriDg  tout  temp*  prii;  motion  denied. 
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Vol.  IV.  Tbesc  plendhga  aftpear  to  be  correct;  and  tjutrt  if  the  plehl' 
Ch.  130.  ingB  in  Massachusetts  are  so,  nhen  the  husband  so  alienates. 
Art.  3.  E^scept  stating  as  above,  the  diSbrent  kinds  of  property  may  not 
Con.  he  necessary  in  tliis  country,  where  no  such  distinciioos  are 
^,^1.,^.^    usually  observed  in  deeds,  nills,  or  pleadings. 

^  100.  Such  seisin  of  ihe  husband,  whereon  his  heir  can  re- 
cover in  eiecimnnt,  his  widow  can  recover  in  dower.     Jackson 
p.  Watervili,  5  Cowen,  299-302. 
Art.  5.        ^  23.  A  ttttUnunt  afitr  marriage  valid :  as  where  a  married 
Con.       woman   relinquishes  her  dower   in  lands,   under  a   promise  that 
s  Bud.  s«^-  other  property  shall  be  settled  on  her  as  a  cooipensalion,  such 
Moore**^  "■  seitrement  will  be  good,  though  made  after  the  relinqiushmeot : 
'    ''^     2.  If  the  property  settled  much  exceed  in  value  the  vaiiie  of 
ihe  dower  relinquished,  the  dead  is  set  aside  as  to  the  excess, 
and  supported  as  lo.the  residue  :  3.  If  tJie  deed  of  trust  be  im- 
peached, as  fraudulent,  the  trustee  may  b»  a  witness  if  he  basno 
interest  in  the  support  of  the  deed,  and  no  participation  in  the 
alleged   fraud.     The  bill  was  filed  by  a  creditor  of  the  hus- 
band, alleging  the  said  deed  was  made  to  cover  the  property, 
slaves,  llic.,  from  bis  creditors,  who  was  then  gresily  indebted. 
The  promise,  kc.,  from  the  husband  and  to  his  wife,  was  valid 
in  chancery.     Payne,  Ihe  trustee,  advised  the  seitJemeiit,  and 
his  answer  shows  he  felt  much  disposed  to  sup)K>rt  it.     This, 
however,  was  deemed  not  an  objection  to  his  competency,  as 
witness  in  the  cause  to  support  the  settlement.     Tbe  pit.  was  a 
creditor  when  Ihe  deed .  was  made ;    Ihe  consideration  in  ibe 
deed  was£1000;  evidence  was  ad  nitted  to  prove  another:  deed 
held  valid  in  the  lower  conrt,  confirmed  in  the  supreme  court, 
(two  jddgos  against  one)  so  far  as  there  was  no  excess  in  vahie 
of  the  estate  conveyed  in  trust,  over  and  above  the  value  of  the 
dower  relinquished ;  and  1.  Har.  k  Mc  H.  568. 
Abt.  6.  ^2  con.  Same  principle  4  Har.  fie  Mc  H.  300 ;  and  1 5  Sere- 

Con,        tt  R.  8,  Train  c.  Fisher,  held,  that  when  the  limitation  ola 
chattel  is  made  hy  words,  which,  if  applied  to  a  frethold  of  in- 
heritance create  a  feetail,  in  a  ptrionat  estate,  the  whole  interetf 
vests  absolutely  in  the  first  taker. 
D»iwn  e.  ^  ^^'  ^'  bequeaths  pertonal  esUte  to  his  daughter  B,  but  if 

DaTiion,  1  she  'dies  ioilkoai  having  hein,  tlien,  and  in  that  case,  the  pro- 
lUwks,  lej—  periy  hequeatbed  to  her,  shall  be  divided  into  four  equal  parts 
between  the  children  of  C,  D,  and  E.*  Held,  the  litnitaiHHi 
over  is  too  remote,  and  that  the  whole  estate  vested  absolutely 
in  B :  If  words  he  used  as  to  perionai  estate,  wliicfa,  if  applied 
to  real,  would  create  n  feetail,  they  give  tbe  abaotute  nropeny 
in  ihe  ptrtonalty,  and  the  limitations  over  are  void :  3.  The  ex- 
ception is,  that  if  it  appears  from  any  clause  or  circumstance  In 
the  will,  that  tbe  tesutor  intended  to  give  it  over  only  in  tbe 
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case  of  the  first  laker  had  no  issue  living  at  the  time  of  his  death,  Vol.  IV. 
dwn,  the  subsequent  limitation  will  be  good  as  an  executory  de-  |Gh.  130. 
rise,  and  not  too'  remote.  jirt.  6.' 
COK. 

CHAPTER  CXXXI. 

ESTATES  BT  AUEN8. 
§  14.  British  subjects  bom  before  the  revoliitioti,  are  equally    ^' 
incapable  with  those  bom  after,  of  inheriting,  or  traiismiriing  the  ^  ^-hgit  68^ 
inheriinnce  of  lands  in  this  country  :    2.  The  treaties  of  17836S1,  Blight'* 
and  1794,  only  provide  for  titles  existing  at  the   time  those 'i**^> "' 
treaties  were  made,  and  not  to  titles  subsequently  acquired :   3.        '*"'' 
Actual  possession  is  not  necessary  to  give  the  party  the  benefit 
ofthe  treaty,  butthe  existence  of  the  title  at  the  time  is  necessary: 
4.  Where  James  Dunlap,  an  alien  and  British  subject,  came 
imo  the  United  States  subsequent  to  the  treaty  of  1733,  and 
died  before  the  treaty  of  1794,  siesed  of  the  lands  in  question, 
the  title  of  his  heirs  was  not  protected  by  the  treaties :    6.  Ths 
doctrine  of  estoppel,  or  the  principle  of  legal  policy,  which  for- 
bids the  party  from  denying  the  title  under  which  he  has  receiv- 
ed a  conveyance,  does  not  apply  as  between  vendor  and  vendee, 
especially  when  the  vendee  has  not  received  possession  from  the 
veodor.     It  seems  James  Dtinlap  had  no  legal  title  when  he 
died  in  September  or  October,  1794,  leaving  Jolin  Dunlap  his 
brother  and  heir.     The  land  James  purchased  between  the 
treaties,  be  purchased  when  an  alien,  and  so  had  no  title,  and 
when  he  died  no  title  could  descend  to  John,  though  a  citizen. 
But '  had  James  conveyed  or  devised  the  property  to  John,  the 
title  would  have  vested  in  him,  subject  to  the  right  of  the  go- 
vernment to  seize  the  land  ;    and  the  government  would  have 
confirmed  that  title.'     As  the  case  is,  he  had  no  title  descended 
lo  him,  as  James,  an  o/ien,  was  incapable  of  transmitting  title  ; 
so  John  had  *  nothing  on  which  the  treaty  could  operate.'  Though 
tliis  does  not  require  actual  possession,  it  requires  '  the  existence 
of  title  at  the  time'  the  treaty  was  made.     As  to  estoppel,  see 
Estoppel,  ch.  160,  a.  2,  s.  7. 

^15.  How  an  alien  may  take  &y  grant  and  hold  till  qffee 
fmmd;  as  11  Wheat.  332-3<)0,  Doe  v.  Robertson  &[  al. :  he 
may  take  by  grant  from  the  State  or  a  private  cititen,  and  may 
bold  the  same  real  property  till  his  title  is  divested  hy  an  inquest 
of  office,  or  some  equivalent  proceedings.  The  title  of  aliens 
by  the  Virginia  act  of  1779,  ch.  13,  and  Kentucky  act  of  1799. 
Wboisone;  5  Bam.  8e.  Cres.  771. 

^  16.  Americana,  aliens  in  England,  &c. ;  as  2  Bam.  8e 
Cres.  779  lo  798  :  children  bom  in  the  United  States  of  Amfl- 
tica,  liocQ  the  recogoitioa  of  tb«r  independtocfl,  of  pu«its  bora 
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tbere  before  that  time,  and  contiDuii^  to  reside  there  afteiwirdit 
are  o/uiu,  and  cannot  inherit  lands  in  England.  Dm  on  the 
demise  ofP.  Tliomas,  and  Francis  Mary  his  wife  «.  AcUan. 
Mrs  Thomas  was  bom  in  1784,  in  t)ie  United  Slates,  of  parents 
then  living  in  tliem,  but  British  subjects  before  the  separation, 
thereby  become  aliens  to  England.  Mrs  Thomas,  if  not  such 
alien,  was  tlie  heir  of  the  person  last  siesed  of  the  land  in  qoes- 
lion.      See  7  Wheat.  5S5-GS1,  above. 

^  1  con.  By  this  treaty  of  1778,  the  titl*  hariag  once  vested 
in  a  French  subject  here,  was  not  divaated  by  the  abrogatioa 
of  that  treaty,  and  the  expiration  of  the  sidtaequeiit  coavemioQ 
of  1800.     10  Wheal.  181-193,  Banks  v.  Came&l. 

^  3  con.  3  Pick.  334-236,  Common wea I di  v.  the  heks  of 
Andr^  Stc.,  an  alien,  held,  it  was  estopped,  in  an  ioqueoi  of 
office,'io  demand  lands  of  the  heirs  of  A,  an  aHen,  and  tbey  beinf 
aUeiu  also,  because  the  legiriatura  had  grMted  the  lands  to  A. 
^  13.  1  Mc  Cord,  294,  hdd,  wb«re  a  father  has  been  a  citi- 
zen of  the  United  States,  his  son  is  entitled  to  the  privileges  oi 
SMcCotd       cilizensliip,  though  bom  out  of  the  limits  of  the  United  Scatea.* 
IBT.         '      otherwise  of  a  child  born  of  a  citizen  mother  by  an  alien  father. 
An  alien  wife  gave  notice  she  intended  to  beconie  a  cititBen  of 
the  United  States,  and  took  ihe^  oatb,  but  died  befive  duh 
naturalixed.     Held,  her  fausbaod  could  not  inherit  land  throiwh 
her  in  South  Carolina ;  and  if  the  record  of  naturalizatioB  da 
not  abow  audi  iniention,  the  court  will  presume  that  the  court 
which  admitted  the  alien  bad  evidence  of  that  fact,  as  required 
by  ibc  act  of  coogress  of  1803. 

A  devised  land  to  his  daughters,  who  were  aliens  in  1789. 

c^  ^  Held,  they  were  entitled  to  take  by  deseent  under  the  treaty  vt 

1794,  a.  9. 

Action  of  dower.    A,  seised  of  lands,  dies,  leaving  no  iasue  to 

(^^  203—  "  inberit  him,  they  esoheat  to  die  State  rather  than  go  to  the  tftess, 

S99,  Scott,       but  where  there  s  any  oie  of  hia  Mood  capable  dT  inheriting  tbs 

'fc^V/'^'    ^  "*''''  '*"'^'  ^^  8°  w  *"*  °°^  '"  preferenee  to  all  oiber^ 

•.  CoImd.        iKarer  in  degree,  who  are  aKens :   as  if  A  leave  bpothera  and 

sisters,  iilietu,  and  the  son  of  one  of  them  is  Datoralised  ia  the 

United  States,  that  son  takes  all  A's  estate,  and  the  widow  faai 

dower  in  it,  of  the  one  naturalized. 

i  Htxti  STS— '    ^  ^^'  P^''''*'^  ^^  i"  for^gn  eountries,  of  parents  bOrn  in 

IM,  Btixegs   foreign  countries,  are  not  dtizena  of  Virginia,  and  so  caaaoi  is* 

^Hopkki,     herit  lands  there,  tboogh  thnir  grandmotbeT  was  a  natiTO  of  Vir- 

ginia,  who  mond  to  England  before  the  revtdotion,  married 

(faere,  and  resided  in  that  country  till  after  the  poao^  when  abt 

returned,  and  resided  iu  Vit^niii  tilt  har  death.     Causa  twiee 

argued.     Ejectnreiit  and  demurrer  to  the  evidence  of  the  jM's. 

lassorsr  &c    Tbey  claimod  as  heirs  of  Lacy  Pftradiza,  who  be* 

nKwinai4uiidarbwMKt'aw91,iaib«yMrl767.  laiTeSabi 
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wu,itwtied,inEDgla«d,toJohnParadiEe,aiiatiTeoftb»tcouii-  Vof..  IV^ 
tr)f,whereshelived  with  him  till  1788,  when  they  removed  to  Vir-   Ch.  131. 
gioia:  scan  went  to  Eogland,  there  be  died  in  Dec.  1795.    She     jlr(.  4. 
came  to  Virginia,  and  tiled  there  intestate,  April  2, 1814.    Pefts'.       Con, 
wives  were  n«r  neices :  ilieir  husbands  entered,  fee.     She  had    v^s*^ 
two  daughters  born  in  England  ;  one  died  an  infant ;  the  otherj    ^"     '^ 
Lucy,  married  there,  April  4, 1787,  Bargega,  a  Venetian  nohle- 
maa.     She  died  in  Italy  in   1800:   her  husband  died  there, 
1807,— neither  was  ever  in  the  United  States.     They  had  two 
children,  the  lessors  ot  the  ph.,  horn  in  Venice,  in    I78d,  and 
1796.     Judgment  for  the  dells.     The  difficulty  arose  on  the 
construction  of  a  number  of  obscure  statutes  of  Virginia  ;   and 
said  lessors  not  being  BntUh  subjects,  could  not  claim  under 
the  treaty  of  1794. 

§  15.  Aliens  in  several  States,  la  Maijland,  the  title  of  aa 
alien  friend  is  good  against  every  one  but  the  State ;  4*  Har.  Sc 
Mc  H.  400.  In  North  Carolina  an  alien  cannot  take  lands  by 
devise;  2  Hayw.  104-108;  but  p.  37,  if  he  purchase  lands  his 
title  conunues  in  him,  till  office  Ibund.  He  cannot  maintain 
ejectment,  but  in  possession  ;  he  can  trespass  ;  1  Hayw.  4S5. 
Kentucky  aliens  cannot  take  by  descent ;  Hard.  61.  After  the 
confederation  was  adopted,  an  alien,  who  became  a  citizen  ofg  uk,  4ijfl_ 
one  of  the  United  States,  thereby  became  a  citizen  of  Virginia, 
(so  of  Kentucky,)  and  so  as  to  be  able  to  hold  land  there. 

§  5  con.  So  iho  laws  of  France  deny  the  right  of  expa-ART.  ft. 
Uiation.     See.  Edicts  of  1650,  1676,  and  of  1764.  Con.' 

^  9  con.  Two  casqs  like  this  of  Williams  so  decided  in 
Boston,  in  1794  :  one  the  case  of  Jonathan  Nutting,  the  other 
the  case  of  George  Batierman. 

^  1  con.  Trespass,  assault  and  battery  in  common  form :  two  Art.  7. 
pleas,  alienage,  itc.    Held,  1.  In  a  plea  of  alien  enemy  the    Con. 
deft,  must  negative  or  affirm  all  the  facts  that  are  required  to  L^*^-  "** 
bar  the  pit's,  action:  2.  Deft,  must  state,  not  only  the  pit.  'sSjaJlf"'"' 
ta  alien  enemy,  but  that  he  had  not  the  license  nf  the  govern- 
iDsnt  to  remain  here :  3.  During  the  war  of  1812,  deft.  uiu»t 
affirm,  in  his  plea,  the  pit.  had  been  ordered  off  by  the  exe- 
cative  of  the  United  States,  aa,  by  an  act  of  congress,  an  alien 
enemy  is  permitted  to  remain  in  the  country  till  he  is  ordered 
lo  depart  by  the  executive.     See  Caaseres  v.  Bell,  a.  2,  and 
a.  3,  Clarke  t>.  Morey.     Tbis  is  imposing  much  of  negation  on 
iba  deA.  wtvn  so  much  of  the  affirmative  belong?  to  the  pit. 

^  5  con.  It  will  be  observed  in  ibis  case  that  Jeremiah 
Dower,  the  alien,  was  dead,  when  hia  daughter  claimed  his 
abare.     There  is  a  similar  decision,  that  the   11  and  12  ^ni- J^f  M^c^f^ 
3,  eh.  6,  is  in  force  in  Maryland  ;  hut  the  alien  ancestor  was  ^j'i  le^ee  *. ' 
flftve  when  bis  daughter  claimed  in  this  case.     A  died  seised  Somerviue. 

roL. n.  52 
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Vol.  IV.   of  lands  in  Maryland  leaving  no  heirs  but  a  brother  B,  who 
Ch.  131-  ^^3  "'**''  ^'"'  remained  en  alien.     B  had  three  daughters, 
Jlrt.  7.     nalive  citizens  of  the  United  Suies.     Held,  ihey  could  not 
Con.       claim  title  by  inheritance  to  their  uncle's  estate,  through  B, 
y^r^,"^   their  father,  he  being  alien  and  still  liviar.     '  This  atalute 
gives  no  other'capacity  than  would   exist  if  the  parents  were 
natural  born  subjects.' 
Juskraiv.  ^18.  As  to  aliens.     A  came  from  England  in  1774,  and 

]^^**>*'  resided  in  New  York,  and  was  an  officer  in  the  Britith  army  : 
'  was  iu  1776  arrested  as  a  person  disaffected  to  the  Araericaji 
cause,  and  in  August  or  September,  1776,  a  prisoner  on  parole, 
and  so  remained  at  Albany  till  December  or  January  follow- 
ing, waiting  for  a  passport  to  join  his  regiment,  when  he  either 
joined  the  British  army  or  went  to  England,  where  he  died 
about  A.  D.  1800,  then  a  general  in  the  British  service. 
Held,  he  never  became  a  citizen  of  New  York  after  July  4, 
1776,  but  that  be  cootinued  a  British  subject,  and  coidd  not 
take  lands  by  descent  from  his  brother,  who  died  in  1793. 


CHAPTER  CXXXIl. 

ENTRY  AND  POSSESSION. 


Abt.  3.  ^  12.  1   Pick.   R.  318,  328.     A   reraaindeiraan   is   not 

Con.  obliged  to  enter  for  the  forfeiture  by  tenant  for  life  and  at  her 

death  a  new  right  of  entry  accrues  lo  him. 

Art.  6.  >  ^  |  eon.  One  tenant  in  common  may  have  this  writ  of  for- 
Con.         cible  entry  against  one  who  has  no  interest  in  the  land,  for  the 

J^*^'*""  whole  of  it,  without  naming  the  other  tenant :  2.  Under  the 
Virginia  act  of  1614,  the  mortgagee  may  obtain  possession  of 
the  mortgaged  premises  after  forfeiture  :  3.  This  act  gives  a 
civil  remedy  for  the  recovery  of  immediate  possession  of  the 
premises  in  certain  cases,  even  where  no  force  occurred. 
Tbe  jury  were  snom  'to  try  whether  the  deft.,  agaiitst  the 
consent  of  ihe  pit.,  holds  possession  of  the  tenements  men- 
tioned in  the  complaint  filed  in  the  cause,  whether  the  deft, 
bath  so  held  possession  thereof  against  the  consent  of  the 
pit.  for  three  years  next  before  the  exhibition  of  the  said  com- 
plaint, and  whether  the  ph.  has  the  right  of  possession  in  the 
tenements  aforesaid.'  The  verdict  for  the  pit.  followed  the 
oath.  The  complaint  was  by  the  survivor  of  two  mortgagees 
for  the  whole  against  the  mortgagor.  The  pit.  recovered  on 
(he  third  section  of  the  said  act. 

%  N.  H.  Rep.       The  pit.  must  slate  he  was  seised   of  the  premises  or  pos- 

*••*•  sessed  thereof  for  a  term  of  years,  and  that  the  entry  wm% 

with  ■  strong  hand. 
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^  19.  loquiatioo  abated  aa  to  the  detainer,  and  affirmed  as   Vol.  IV. 
to  the  ibcible  entiy.     1  Har.  ii  Mc  H.  428-434 :  returned  lo  Ck.  132. 
the  proviDcisI  court  on  certiorari.     Trial  below  by  jury  on  8     Art.  6. 
H.  6,  c.  9  ;  31  £1.  c.  1 1 .     Many  authorities  cited — alt  Eng-       Con. 
lish.     April,  1772.     .  ---v^ 

Moore  v.  Massee,  3  Lht.  396.  A  warrant  of  forcible  en- 
try need  not  state  the  boundaries  of  tbe  land ;  and  a  recovery 
in  trespass  is  admissible  in  evidence,  on  tbe  trial,  of  a  writ  of 
forcible  entry  on  the  pit's,  part.  But  p.  295,  one  to  have  this 
warrant  must  liave  title  when  tbe  entry  is  made }  an  after  pur- 
chase is  not  sufficient.  1  Marsb.  333:  if  a  man,  by  a  writ 
of  possession,  is  turned  out,  who  was  neither  party  nor  privy 
to  the  judgment,  he  has  bis  remedy. 

^  1  con.  But  in  ejectment  the  pit's,  lessor  sues,  on  posses-  Abt,  T. 
sion,  he  must  prove  twenty  years'  wiinterrapttd  and  excltuive  Con. 
possession  of  the  land.     4  Har.  &  Mc  H.  72  ;  also  123. 

§  16.  Title  in  Connecticut  on  fifteen  yean'  adverse  pouet-^^^^'^'^ 
*ion.  Action  of  disseisin  final  on  the  rights  of  the  parties.  Plea,  l^ji.^  ^  Jj' 
nul  disseisin.  Verdict  below  for  the  original  demandants,  In  enw. 
Williams  and  others,  tenant  excepled  on  numerous  points  of 
law.  Facts:  the  demandants  claimed  the  estate  by  purchase 
from  the  administrator  of  William  Dudley,  at  a  sale  made  by 
him  to  pay  his  intestate's  debts.  Said  Williflm  Dudley's  title 
was  thus;  his  father,  Thomas  Dudley,  was  possessed  of  the 
premises  as  part  oftbc  Dudley  lands  and  died  possessed  in  1769, 
leaving  seven  children,  William,  the  oldest,  and  about  four- 
teen years  old.  On  the  father's  death,  Joseph  Mayhew,  guar- 
dian of  William,  entered  into  possession  of  the  Dudley  lands, 
and  of  the  demanded  premises  as  parcel,  taking  the  rents  and 
profits,  in  his  behalf,  during  his  minority.  William,  when  of 
age,  entered  and  occupied  the  same,  taking  the  rents  and 
proSu  to  his  own  use,  till  he  died  in  the  year  17S6 — all  his  . 
brothers  and  sisters  being  then  living.  During  William's 
life  no  other  person  claimed  any  right  to  enter  or  occupy 
the  premises,  except  that  his  mother  used  to  receive  one 
third  of  the  rents  and  profits  till  she  died  in  1783.  During 
bis  life,  end  while  in  possession  of  the  premises,  William  al- 
ways declared  that  he  held  them  only  for  life,  so  would  not 
allow  any  improvements  on  them  at  bis  expense  ;  no  leases 
were  made  by  him  except  for  short  periods ;  and  no  attempt 
was  made  by  him  to  sell  or  convey  the  premises  ;  and  he  de- 
clared he  had  no  right  to  sell  them,  and  that  on  his  death  they 
would  descend  to  his  son,  Joseph  Dudley,  under  whom  the 
tenant,  Ricard,  derives  his  title-  No  administration  was  ever 
uken  on  Wm.  Dudley's  esUte,  in  Connecticut,  till  the  year 
1814,  and  it  was  then  declared  insolvent ;  and  in  1817  tbe 
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Vol.  IV    lands  in  conlroTersy  were  sold  by  the  tdminnUHtor,  fcjr  c»rd«r 
Ch.  132.  of  the  court  of  probate,  fer  tbe  pnyment  of  the  debts,  bund 

.Srf.  7.     due  under  tbe  commission  of  insoivenc}'. 
Con.  To  rebut  this  title  of  tbe  demandants,  nml  to  establish  his 

%^rv-W  own,  tbe  tenant  proved  William  Dudley  died  intestate  leaving 
seven  children  :  Joseph  Dudley,  the  eldest,  and  a  minor.  On 
William's  death,  the  gnardian  of  Joseph  entered  into  posses- 
sion of  tbe  Dudley  lands,  including  the  demanded  premises, 
and  used  and  occupied  the  same,  receiving  the  rents  and  pro- 
fits in  behalf  of  Joseph,  till  he  was  of  age,  when  Joseph  himself 
entered  into  possession,  claiming  them  as  his  own,  taking  (he 
rents  and  profits  to  his  own  use,  and  holding  all  other  persons 
out  of  possession  till  the  year  1811  or  1612,  when  he  sold 
tbe  demanded  premise8,'and  tbe  tenant,  by  direct,  or  mesne 
conveyances,  under  Joseph,  came  into  possession,  and  has 
ever  since  held  the  premises  in  bis  own  right.  In  1€M, 
Samuel  Dudley,  a  brother  of  Joseph,  cliiimed  title  to  some  of 
the  Dudley  lands  possessed  by  Joseph,  and  brought  an  action 
of  ejectment  to  recover  them,  but  the  action  was  compromised 
by  Joseph's  paying  him  about  ^3,000.  About  the  same  time 
Joseph  settled  with  another  of  his  brothers,  but  did  not  pay 
him  anything.  Joseph  never  admitted  his  brothers  and  sisters 
had  any  interest  in  the  lands  ;  and  said  bo  could  hold  tbem,  and 
did  hold  them  in  the  same  manner  as  he  held  the  lands  in 
Massachusetts.  The  will  of  governor  Dudley,  which  was  ad- 
mitted to  probate  in  Massachusetts  in  1730,  was  also  in  evi- 
dence, but  neither  party  established  any  privity  or  derivation 
of  title  under  it.  The  tenant  rested  his  title  on  tbe  presump- 
tion of  a  grant  from  somebody  to  William  for  life,  remiiinder 
to  Joseph  in  fee,  or  in  tail.  In  this  manner  the  lands  were 
held  and  enjoyed  fifty  years  before  the  commencement  of  (be 
•  action.  "Die  court  did  not  oppose  this  presumption ;  but 
decided  for  the  tenant,  rather  against  the  demandants,  on 
two  other  grounds  :  1.  That  the  evidence  was,  that  Williim 
had  only  a  life  estate,  as  his  conduct  and  declaration  shew : 
3.  Even  if  he  had  a  fee,  the  administration  should  have  been 
taken  and  his  lands  sold  within  fifteen  years  after  his  death, 
his  heirs  being  barred  in  that  time  by  adverte  possession,  by 
the  Connecticut  statute  of  limitations,  and  so  liy  analogy  bis 
creditors  mi^st  he.  This  is  the  substaifce  of  the  case.  Many 
other  rules  of  law  were  stated,  some  of  which  are  placed 
under  their  proper  heads. 

Poiseuion  explained.  Possession  nf  land  by  a  party, 
claiming  as  jiis  own  in  fee,  is  prima  facie  evidence  of  owner- 
ship and  seisin  of  the  inheritance.  But  possession  alone,  un- 
explained by  collateral  circumstances,  whnch  show  tbe  quality 
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«nd  extent  of  the  mterest  claimed,  endeocM  no  more  than  Vol.  IV. 
tbe  mere  facts  of  present  occupation  by  right.     This  may  be  Ch.  132. 
under  a  lease  for  years  or  life !  2.  But  if  ttre  party  shows  a     Art,  7. 
■title,  and  is  in  possession   HDder  it,  and  fay  mistake  of  ]sw       Cmt. 
supposes  himself  possessed  of  a  lu*  estate  than  lie  has  title  to,      ^r-v^ 
the  law  remits  bhn  to  bis  estate  by  title  :  3.  Though  it  is  a 
general  rule  a  tHsseisor  csimot  qualify  his  own  wrong,  but  is 
usually  a  disseisor  in  fee,  yet  as  this  is  for  ibe  disseisee's  bene- 
fit, that  he  may  elect  his  remedy,  the  wrong  may  be  otherwise 
Tiewed  :  4.  It  mnst  appear,  the  party  found  in  possession  en- 
tered withont  right,  for  if  lie  enter  legally,  his  possession  is     , 
legal,  and  his  entry  and  possession  wilt  be  considered  as  limit- 
ed by  his  t-ight,  as  woll  as  extended. 

5.  Pruumption  of  a  grant,  arising  from  the  lapse  of  time, 
'  may  be  applied  to  corporeal,  as  well  as  incorporeal,  heredita- 
ments :  there  is  no  difference  in  principle.  In  both  cases  they 
may  be  rebutted  by  contrary  presumptions,  and  can  never  be, 
where  all  the  circumstances  are  consistent  with  the  non  exist- 
ence of  a  grant.  Henoe  they  cannot  arise  where  the  claim 
is  of  such  a  nature  as  is  at  variance  with  the  supposition  of  a 
grant ;  6.  Generally  the  presumption  of  a  grant  is  limited  to 
periods  analogous  to  those  of  the  statute  of  limitations  in  cases 
where  the  atatute  does  not  apply  ;  where  it  applies  the  pre- 
sumption is  not  generally  resorted  to. 

Wm.  Pinkney,  speaking  of  grants,  iic,  pretwned,  justly  ob- 
serred  '  it  will  be  found  in  all  these  cases,  that  circumstances 
bare  been  always  shown  U>  suppwt  the  presuB^riioa,  and  that 
after  a  great  length  of  lime  all  things  which  the  caae  sliaws, 
ougbt  to  have  been  done,  will  he  presumed  to  have  been  done 
earrectiy.  But  in  this  country,  where  all  tbe  land  titles  are 
reeordod,  the  presumption  of  a  gnmt  canoot  be  so  easily  io- 
diig«d.'  '  It  must  be  presumed,  first,  the  .^eed  was  raad« ; 
and  secondly,  that  it  had  been  lost.'  Tbe  easy  and  ready 
antmcr  in  which  man}-  of  our  American  jadgesand  lawyers, 
ewa  mthoKt  a  jury,  have  slid  into  this  presumplion  of  twenty 
fotn,  is  not  a  little  surpriaiiig. 

^ '9.  If  a  tenant  make  improvements  i^ter  aund   for  tbe  j^^q^ 
recovery  of  the  land,  and  it  is  recovered,  he  is  not  entilled    c^^^ 
to   a   deductkin   therefor;  and  a  tnongagee  can   only  keep s Pick,  sos, 
in  repair.     The  improvement  was  digging  a  well  deeper  and  5^"  "■ 
-new  building  it  by  a  mongagee. 

^  19.  It  is  best  for  the  lessor  of  the  pit.  in  ejectment,  to 
^bring,  in  his  own  name,  trespass  for  the  mtme  profit*,  especially 
'W  the  tenant  received  them  before  the  demise,  as  tlie  nominal 
ph.  can  reotTVer  only  those  received  after  it.  In  fact  the  pit's. 
leaaor,  and  the  tenant  in  possesuon  are  the  real  parties.     See 
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Vol.  IV.   sect.  6  ante ;  see  cli.  172,  a.  6,  s.  16  ;  see  6  Cowen,  33,  eBett 
Ch.  133.  of  a  wit  of  error. 

^rt.  8.  If  the  pit.  recover  on  a  writ  of  entry,  his  seisin,  ihis  is  ao 

Con.       evidence  he  is  eotitled  to  the  mesne  profits  for  the  reason  fol- 
\^s„-m^    lowing. 

^  20.  Trespass  qitare  dauMiaa  fregit,  is  brought  solely  for 
an  injury  to  the  pit's.  poueMtioa  ;  hence  clearly  be  must  shew 
poitettion,  in  order  to  recover ;  this  he  does  in  gecimetU,  that 
respects  only  possession  by  the  confession  of  entry.  But  in  a  writ 
of  entry,  which  respects  only  the  seuiti,  if  the  pit.  recover,  he 
recovers  only  thai,  and  this  aflbrds  no  proof  an  injury  to  his  pot- 
gasion  ;  hence  It  follows  the  ph.  to  ref^over  in  trespass  the 
mesne  profits,  must  first  prove  his  possession,  actual  or  constr^ic- 
tive,  by  his  entry ;  and  then  his  being  ousted  by  the  deft,  or  one 
under  whom  he  claims.  So  far  the  pit.  can  recover  damages 
for  the  ovster  only.  To  recover  for  the  wrong  from  its  com- 
mencement, he  must  regain  possession  by  action  or  reentry ; 
having  done  this,  the  taw  aids  by  a  sort  of  6ction,  which  sup- 
poses him  in  possession  the  wbole  time  of  the  injury,  and  he 
sues  in  trespass  with  a  contmuando.  When  the  pit.  has  entered 
and  regained  possesion,  whoever  in  the  mean  time  takes  the 
rents  and  profits,  takes  them  wrongfully.  And  see  Liford's 
case,  11  Co.  51,  s.  2,  s.  II,  ante;  9  Johns.  R.  37,  Case  c. 
Shepherd;  11  Mass.  R.  519,  Starr  c.  Jackson  ;  9  Johns.  R. 
61. 

^  31 .  But  it  is  sufficient  if  the  demandant  in  his  writ  of  entry, 
count  on  Au  ovm  seisin,  pfove  it  and  recover ;  but  if  he  counts 
on  the  seisin  of  his  ancestor  and  the  ouster  of  him,  the  wroi^ 
dies  with  him  :  If  in  abatement,  intrusion  or  deforcement,  be 
shews  no  seisin.  In  such  cases  the  pit.  must  make  an  entry,  if 
he  have  a  right  to  enter,  and  consider  himself  as  ousted,  and 
prove  his  entry  and  deforcement,  recover  and  in  order  lo  have 
trespass  for  the  mesne  profits.  Bona  fide  purchaser  allowed  his 
peenanent  improvements. 

§  23.   In  Liford's  case  the^j^e  of  the  disseisor  ctuning  in 

4  Cornea,  188.  j^  ^^^  j,^  j^  ^^  ]\Me  in  trespass  for  the  mesne  profits.   Same 

in  New  York.     3  Caines.  261,  Case  v.  De  Gow ;  12  Mass.  R. 

46,  Fletcher  v.  McFarland.   But,  2  Pick.  R.  473,  Emerswi  e. 

Thompson,  1-  Pick.  87,  Wilder  v.  Houghton. 

In  (act  if  the  pit.  has  no  right  to  enter  and  take  possessiofi, 
lie  has  no  claim  to  the  mesne  profits,  as  then  the  legal  right  of 
possession  is  in  the  other  party.  And  if  the  pit.  have  a  right 
to  enter  and  take  possession,  and  does  not  do  so,  it  is  his  own 
fault,  and  it  is  doubtful  if  the  pic.  has  any  right  to  the  mesne 
profits  in  law  or  equity,  except  to  those  that  accrue  after  he 
gains  possession ;  and  3  Cowen,  361,  364,  408, 410. 
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2  N.  H.  Rep.  360— 3&3.  A  term  foe  aim  hundred  and 
eigbtyfire  years,  passes  in  s  wil),  under  the  expression  personal 
estate.  But,  3  N.  H.  Rep.  387,  a  term  for  years  may  be  ap- 
praised and  set  off  on  execution. 

The  minutes  of  a  lease  contained  these  mvds-~'  It  is  stipu-  j  uuqIq-  ■, 
hted  and  .conditioned  that  the  said  G.  G.  shall  not  underfet.'  BjIuhMM. 
Held,  this  created  a  conditioa,  on  the  breach  of  which  the  lessor 
bad  ejectment,  thou>;b  there  was  no  clause  of  reentry. 

Trespass  ^vore  cutiumm  fr^it'    April,  1619,  Paige,  as  one    Anr.  3, 
Bond's  agent,  by  parol,  leaded  to  the  pit.  some  land  andadwell-        Ctm. 
mghouse  on  it,  for  one  year,  reserving  rent.     The  pit.  went  i  Pick.  R.  49- 
into  possessioD,  and,  Sept.  30,  1819,  Paige,  aided  by  the  odier^^'j^*- 
defts.  forcibly  entered  the  bouse,  without  ^e  consent  and  against  ^^ 
the  ph's.  will,  and  removed  the  pit's,  wife  and  property  there- 
from bio  the  highway,  Sept.  17th  or  20th,  Paige,  as  Bond's 
rit,  gave  Dotice  to  the  pit.  to  quit.     Held,  by.  the  stat.  1783, 
37,  s.  1,  all  parol  leases  have  the  effect  of  leases  at  will 
only :  3.  A  tenant  at  will  is  not  entitled  to  notice  to  quit :  3. 
But  he  is  to  be  allowed  a  reasonable  time  to  remove  his  family 
and  property :  4.  What  is  a  reasonable  time  is  a  question  of 
law  :  6,  It  seems  in  such  case  the  door  must  be  open  or  pardy 
open  :  6.  The  judge  who  tried  the  *use  thought  ten  days  were 
sufficient  notice ;  a  majority  of  the  court  thought  otherwise. 
Seech.  178,  a.  33,  s.  13,  Coffinv.  Lunt.     Opinion  of  Putnam 
J.  2  Pick.  R.  71-79,  in  Ellis  p.  Paige,  &c. 

§  12.  But,  16  Mass.  R.  443-446,  Johnson  v.  Carter,  Ues- 
pass  mtan  claurumf regit.  Held,  1.  If  the  deft,  plead  a  iicense, 
and  issue  is  joined,  evidence  that  proves  a  Zetue  will  not  sup- 
port the  plea :  3.  A  license  from  a  guardian  to  occupy,  &(^tae 
land  of  his  ward,  expires  at  the  guardian's  death. 

§  2  eon.  A  leases  cattle  to  B  for  years,  to  be  taken  back  Art.  3, 
within  the  term  by  A  if  he  think  them  not  safe  in  B's  hRods.  Con. 
A  caimot  recloun  diem  without  notice :  2.  If  seized  on  execu- 
tion against  B,  A  canix>t  have  replevin  within  the  term,  as  he  has 
DO  right  to  the  possession :  3.  Leave  to  amend  is  granted  at 
the  court's  dueretion,  so  no  bill  of  exceptions  lies ;  was  reple- 
vin for  a  cow  and  a  pair  of  steers,  agabst  a  deputy  sheriff. 
Plea  the  property  of  the  cow  was  in  one  Benj.  Read,  and  of 
the  steers  in  one  LeMi  Read.  Traversed  and  issue.  Even 
trover  requires  the  immediate  right  of  possession.  Ward  v. 
Hacauley,  cb.  77,  a.  8,  s.  18;ch.  172,8.  1  ;  Gordon  v. Harper, 
ch.  77,  a.  5,  s.  I ;  a.  9,  s.  33. 
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V^uiV.        ^  10  coil.     If  a  joiQt  tenant  or  tenuit  in  common  sue  for 
Cb.  133b  the  whole,  shall  not  be  nonsuited,  if  entitled  to  less,  but  recover 
^i,  4,     the  part  lo  which  be  proves  title.     1  McCord,  161  ;  2  Bay 
Cml        467-461.  ■ 

t^r-v't^  §  15.  So  a  condition  of  reentry,  In  a  deed  or  lease,  is  waiv- 
i  N.  H.  Rep.  ed  by  contlmiiog  to  treat  ibe  graotaa  ot  lessee  as  before  the 
i«'  &i^*'~  breach.  Trespass  quere  tltUuHtm  frtgit  against  the  d«ft.  fiw 
Bri^ett.  '  lekiDg  away  garden  vegetables,  Sapwinber  9,  1818.  Plea, 
not  guilty.  The  pit.  owned  the  doee,  and  April  1,  1817, 
leased  it  for  five  yews  lo  the  deft.,  at  $bQ  taai,  a  qu^iter, 
and  be  gave  twenty  notea  to  pay  the  rent,  be.  Candivioa,  mi 
Jailure,  to  pay  at  any  time,  8tc.  the  pit.  isigbt  reenter  vid  the 
lease  be  void.  Deft,  entered,  and  retnaiaed  in  posaestion  till 
August  17,  1S18,  when  he  quitted  ;  end  a  quarter'a  rent  due 
in  July  1818,  not  being  paid,  the  pit.  took  possessioD  of  the 
bouse  and  held  for  non  payment  of  ibe  rent.  No  proof  he 
demanded  it  when  it  became  due,  or  or  the  premisw.  Be- 
fore September  9,  the  del\.  paid  said  quarter's  rent  due  in 
July,  and  the  pit.  accepted  it,  and  gave  up  (be  note.  Sic. 
Judgment  for  the  deft,  on  the  ground  that  aooeptance  of  the 
rent  before  or  fffitr  reentry  for  condition  broken,  is  a  waiver 
of  the  breach  for  which  is  the  reentry,  ^aare,  is  not  the 
distinction  the  acceptance  of  rent  aecming  after  the  forfeiture. 
See  ch.  178,  a.  14,  s.  17.,  and  art.  33,  and  many  authori- 
ties there  cited  and  referred  to.  As  the  court  waived  the 
want  of  a  demand  of  the  rent  due  in  July,  the  case  turned  on 
the  effect  ot  accepting  it,  after  the  forfeiture  accrued  and  after 
reentry  therefor,  and  after  the  lease,  by  the  terms  of  it,  had 
become  void.  As  every  act  of  llie  pit.  related  to  rent  accrued 
before  the  forfeiture,  and  in  uo  sense  lo  rent  accrued  after, 
there  does  not  appear  anything  done  to  restore  a  lease  forfeited 
and  ex  vi termini  hecorae  void.  The  pit.,  by  accepting  the  rent, 
only  admitted,  wken  it  accrued,  the  lease  existed,  and  had  he 
accepted  rent  accruing  after  the  forfeiture  no  doubt  he  bad 
waived  it,  for  thereby  he  must  have  admitted  the  lease  contin- 
ued. It  is  by  no  means  the  same  thing  lo  accept  such  rent 
iefore  reentry  and  after. 


CHAPTER  CXXXIV. 

ESTATES  IN  COMMON. 


^11  OM.  Where  parties  puri^aae  ut  ettuejointb/  for  tb« 

Eirpoaes  of  their  trade,  it  is  in  equity  an  estate  in  eommon,  in 
ngland  ;  and  in  Virginia,  wherethe^'iu  accretcendi  is  aboliak- 
ed  ;  it  is  so  at  law  as  well  as  in  equity.  2  Rand.  163-^89. 
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,^  14.  Writ  ot  entry.     Tbe  pits.,  th#  iahabtttats  of  the   Vol..  IV. 
towns  of  Rafaobolh  and  Se«konk  claiiued  la  tsnanta  in  com-  Cm  134. 
iDon.     HeW,  ih«y  could  not  join  in  this  writ :  2.  Where  one     .art.  2. 
tnwD  alone  bas  right  the  court  will  allow  the  natiie  of  ibe  other      C«n. 
to  be  struck  out :  3.  The  grant  of  the  Iterbage  or  feed  does     ^.^rv-^ 
not  graat  the  soil  so.4is  to  support  ibis  aotioD  :  4.  The  proprie- '  "<^'  ^-  ^ 
tors  of  comaHui  laud  voted  that  tbe  income  of  it  should  be^'''' 
devoted  to  the  support  of  a  school  in  the  town  wherein  it  lay, 
and  that  it  should   be  leased,  from  time  to  time,  forever,  by 
tbe  selectmen.     Held,  this  was  a  grant,  and  that  the  proprie- 
tors could  not  rescind  (heir  rote.     Hunt,  deft. 

^  S  con.  1  N.  H.  Rep.  42-43.  Nor  Can  one  share  be  set  Art.'S. 
off  on  exeeutioB  by  rattes  and  bounds ;  Etnd   12  Mau.  R.    Con. 
34d-474. 

^  14.  17  Mass.  R.  283-288,  held,  one  tenant  in  coramton 
may  niaice  a  valid  lease  for  a  year  of  a  specific  portion  of  the 
common  property  ;  if  by  parol,  it  gives  an  esuie  at  will  only. 


CHAPTER  CXXXV. 

ESTATES  IN  BEUAINDER  AND  REVERSION. 

^  4  eoti.  A  Ihnitation  over,  afler  an  indefinite  failnre  of  Abt.  3. 
issue  in  the  first  taker,  is  a  coniingency  too  remote  and  void,      Con. 
4  Rand.  S47-553. 

§  6  con,  2  Jacob  fit  W,  HL-93^MarqiiJs  Cholmondeley  v.Abt.  6. 
liord  Clinton,  held,  1.  If  the  time  in  which  a  remainder  in  a  Con. 
deed  is  to  vest,  is  not  ascertained  by  the  limitation  itself,  it 
vests  immediately  in  consequence  of  the  legal  presumplinn 
in  favor  of  vetted  estates  ;  but  that  presumption  may  be  rebut- 
ted or  controlled  by  the  intention  collected  from  the  recital  or 
any  other  pan  of  the  deed  :  2.  Where  a  limiiaiion  in  a  deed 
is  perfect  and  complple,  it  cannot  be  controlled  by  inlitntion 
collected  from  other  pans  of  the  deed  :  3.  An  imperfect  limi- 
tation must  be  construed  by  the  tnenning  and  inieniion  col-  , 
lected  from  the  whole  of  the  deed  taken  together  ;  4.  In 
construing  a  deed,  legnl  presumption  can  only  prevail  in  tbe 
absence  of  a  contrary  intention,  or  where  that  is  not  manifest- 
ed with  sufficient  clearness  :  5.  Words  of  description  are  to 
be  con  St  roe  d  according  to  the  intention,  if  clearly  manifested 
on-the  face  of  the  deed,  though  c-Tinlrary  to  iheir  correct  tech- 
nical meaning.  P.  1!3.  6.  The  effect  of  a  limitation  in  s 
deed  which,  taken  by  itself,  would  prima  facie  create  a  vetted 
remainder,  will  Be  consinied  and  controfled  by  a  conUary  in- 
tention clearly  manifested. 

VOL.  IX.  53 
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Vol.  IV.        §  14.  Where  a  husband  conveys  the  properiy  of  bis  wife 

Ch.  13&.  with  narranly  against  the  claims  of  hinuelf  and  Am  beirs,  bis 
Art.  6.     children,  deriving  title  from  tbeir  mother  will  not  be  afiected 
Con.      by  the  warranty.     The  doctrine  of  collateral  warranty  exam- 
^^v-%•    ined,  bat  imperfectly.    2  Rnnd.  549-562. 

Abt.  6.  §  1  con.  The  American  cases  are  but  very  few,  in  irbich 

Con.  powers  are  created,  especially  in  relation  to  the  statute  of  uses. 

As  one  proof,  as  late  as  the  year  1823,  the  industrious  Ameri- 
can editor  of  Sugden  on  Powers  found  American  cases  only 
for  a  few  notes,  in  all  about  two  hundred  lines ;  and  the  few 
American  decisions  to  be  found  on  this  subject,  are  by  no 
'  means  uniform  in  relation  to  estates,  and  it  is  to  be  hoped  we 
may  never  run  into  the  almost  total  uncertainly  of  the  English 
land  titles,  growing,  in  a  great  measure,  out  of  created  powers 
in  deeds,  wills,  6nes,  kc.,  of  appointments  and  limitations  to 
taet  and  in  tnuit,  &«.,  and  out  of  the  revocations  there- 
of. For  the  justness  of  this  remark  we  may  safely  appeal 
to  Powell,  Sugden,  Sic.,  to  English  decisions  in  the  last 
seventy  or  eighty  years,  and  to  numerous  acts  of  parliament 
found  necessary  to  disentangle  and  confirm  private  titles. 

'  Powers  are  never  imperative ;  tliey  leave  Ihe  act  to  be 
done  at  the  will  of  the  party  to  whom  they  are  given.  Trusts 
are  always  imperative,  and  are  obligatory  ou  the  conscience  of 
the  party  trusted,'  said  Lord  C.  J.  Wilmot,  Wilm.  33.  This 
well  settled  rule  does  not  hold  where  powers  are  in  the  nature 
of  trusts  or  blended  with  t^m.  1  W.  Bl.  123  to  I8G,  Bur- 
gess V.  Wheaie,  and  cases  cited.  3  Ves.  Jr.  513-515, 
Warneford  v.  Thompson  ;  3  East,  553-559,  Hilton  t.  Ken- 
worthy,  and  cases  cited.  When  a  power  is  in  the  nature  of  a 
trust,  see  5  Ves.  Jr.  362-36B,  Spencer  u.  Spencer,  and 
cases  cited  ;  8  Ves.  Jr.  574  ;  4  Ves.  Jr.  708-719  ;  2  Ves. 
Jr.  529. 

»D.fcE.i96.  ^  4  con.  21  H.  8,  c.  4,  provided  if  lands  be  devised  to  be 
sold  by  executors,  and  part  refuse  to  be  executors,  all  sales  by 

Dy*T,  ITT.  those  who  accept  shall  be  valid,  &c.  Cettui  que  ute,  before 
the  statute  of  uses,  devised  that  A,  B,  and  C,  his  feoffees, 
should  sell  the  land  :  A  died.  Held,  tbe  survivors  could  not 
sell.  Quere,  if  their  proper  names  had  been  omitted,  and 
tbey  named  only  feoSees.  Many  cases  cited  ;  and  I  Cro.  E. 
36,  Leo  V.  Vincent.  Five  soDS-in-law  empowered  to  sell 
(proper  names  omitted  ;)  on ••  died.  Held,  the  four  surviving 
could  sell.  One  reason  the  four  still  onswer  the  description, 
sons-in-law,  in  the  plural  number,  and  they  had  but  a  bare 
authority.  And  Cro,  C.  382,  Howell  »,  Barnes,  was  a  devise  of 
lands  to  wife  for  her  life,  remainder  to  be  told  by  his  e-vecutort, 
named  them,  W.  Clerk  and  R.  Cheslcy.    Clerk  died.    Held, 
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I.  The  axecutors  had  but  a  bare  authority :  2.  That  Chesley   Vol.  IV. 
coiild  sell.     Same  eases  otherwise,  as  Dyer,  219  ;  1  Baro.  &,  Qb.  135. 
AIJ.  608.  ■  The  Americao  cases  generally  agree  with  Howell     jjrt,  6. 
aad  Barnes.     See  ch.  29,  n.  4,  s.  1  ;   13  Ves.  Jr.  576  ;   10       Cm. 
East,  158.     -  ^^--^-^^ 

Where  en  appoiatraent  is  inade,  in  pursuance  of  a  general  4  Rind.  liw— 
power,  not  prescribing  the  mode  of  appoinlment,  it  must  be'^''^- 
made  in   such  a  way  as  would  pass  the  title,  if  the  property 
belonged  to  the  person  making  the  appointment.     A  nnAeapp-BSK-ssT. 
power  given  by  taw  to  an  officer,  or  other  person,  must  be 
strictly  pursued,  and  especially  if  a  forfeiture  bd  iovolfed,  and 
he  who  acts  under  the  power  must  show  he   has  exactly  pur- 
stied  it,  and  that  an  of5cer,  or  other  person,  has  exactly  exe- 
cuted it. 

^  13  con.  fVAen  an  action  t»  done  bu  a  pouxr,  it  must  im-*  ^"i-.***" 
pear,  fyc.:  as  where,  1744,  the  general  court  empowered  BEmenoo. 
committee  to  set!  lands,  which  by  deed  they  sold  (o  twenty 
pumhasers,  Sic.,  this  deed  appeared  on  the  face  of  it  to  he 
made  under  a  power,  fac.  that  was  matter  of  record.  Held, 
the  deed  was  not  admissible,  however  ancient,  ss  evidence  of 
dtle  to  land,  without  the  power  or  an  attested  copy  of  it. 

^  SI  eon.  What  ii  a  pouer  coupled  icith  an  xnteretti  This 
question  often  occurs,  and  is  not  easily  answered  m  many  cases. 
To  constitute  such  a  power  there  must  be  an  interest  in  the 
t^Hg  ittelf,  and  not  merely  in  thr.  execution  of  the  power :  s 
power  90  coupled  survives  him  who  gives  it.  A  has  property, 
as  a  vessel,  in  him,  he  gives  a  poster  to  B  ;  now  the  property 
remains  in  A,  unless  it  be  conveyed  with  the  power,  and  can 
pass  out  of  him  only  by  an  act  in  his  name ;  and  if  the  property 
remaiRB  in  A  till  his  death,  the  lAw  passes  it  to  his  representa- 
tives, and  B  oannot  convey  it,  1^  the  power,  without  doing  it  in 
^*  name,  and  as  his  act  per  almm,  this  cannot  be  done  aflec 
he  is  dead,  and  the  power,  and  the  vessel  are  not  coupled, 
wtUed,  or  connected,  hut  remain  separate.  A  owes  C  a  debt, 
and  conveys  bis  vessel  to  B,  with  power  to  sell  her,  and  pay  C 
the  debt,  then  the  power  and  the  property  couple,  and  tiniie  in 
B,  and  he  may  sell  her  in  his  own  name,  after  A's  death,  and 
the  property  being  thus  in  B,  does  not,  on  his  death,  pass  to  his 
representatives.  B  sells  in  his  own  name,  as  principal,  hut  ap- 
plies the  proceeds  according  to  the  power  and  trust,  be  receives 
from  A,  and  sells  in  his  own  name,  but  in  pursuance  of  power, 
limiting  the  property  as  to  pay  all  A's  debts,  or  specified  ones, 
Sic.  :  this  is  every  day^  practice.  But  for  B  to  sell  and  con- 
vey in  his  own  name,  and  in  his  own  act,  it  is  clear  the  property 
most  pass  from  A  in  his  lifetime,  to  vest  in  B  :  if  twt  so,  clearly, 
B  to  convey,  must  exercise  and  use  the  power  A  gives  him,  in 
A's  name,  to  pass  the  proper^  fnm  A  to  the  purchaser.     This 
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Vol.  IV.    never  can  be  done  aAer  A  is  dead.     The  principte  ra  oAenvise 

Ch.  135.   Bs  ^  tutamtntnry  powers :  as  if  A  bequeatii  pmperty  lo  B,  lb 

■Art.  6.      poy  A's  debt,  the  latv  passes  tbe  property  to  B  for  this  purpose, 

Con.        oi>d  'le  is  only  lo  state  and  show  the  devise  or  bequest. 

^^^..i^^        AwthoritUs.     Hunt  e.  ndministrators  of  RuusiDaaier,  ch.  Ik,. 

a.  4,  s.  19)  especially,  and  that  chapter  generally ;  so  this  a.  6, 

generally  ;  Litt.  I.  1,  ch.  7,  S.  66  ;  6  Com.  D.  1 ;  Willea's  R.  103 

-106,  Combe's  case,  9  Cn.  76;  3  Wood's  Cos.,  AppointineDta; 

Willea'a  R.  J.6a-571,  Co.  Lilt.  52,  6;   ch.  112,  a.  6,  a.  6, 

Bergen  «.  Bennett ;  Sugdea's  Vendors,  461 ;  Mitchel  v.  £adas, 

Prec.  ID  Cfa.  125. 

^  38  con.  And  how  the  words  among  tUnldnn  mtu(  be  am- 
timed.  A  empoivered  his  widow  to  dispose  of  certsio  slares 
among  hiM  chudren,  a»  $ke  thould  think  proper.  Held,  she 
could  not  give  all  to  one  child,  nor  wholly  exclude  any  one,  nor 
give  aay  to  grandchildren.  That  equity  avoids  any  appointment 
not  in  coiifaruiiiy  to  ibis  principle,  and  gives  the  properly  among 
the  children  and  their  representatives:  Hudsoa  v.  Hudson's 
administrator,  6  Munf.  352,  and  374  ;  2  Call,  530 1  so  in  the 
English  books,  every  child  mtisl  have  a  share ;  3  Ves.,  Jr.,  539 
-533,  Malim  e.  Keigbly  ;  I  Eq.  Ce.  Abr.  401,  405;  3  Vet., 
Jr.,€40,  5  Ves.,  Jr.,  849-863,  Kaiap.  o.  Kemp ;  and  must  be 
substantial,  not  an  illusory  share  :  1  P.  W.  149;  3  Vern.  513: 
but  other  words  may  exclude  one  or  more,  as  1  D.  S(  E.  433- 
440,  Swift  v.-Gregsoa;  5  Ves.,  Jr.,  318;  Amb).  660, ch.  135; 
§  31  con.  lliough  long  doubted,  it  is  now  settled  that  a  feme 
covert  may  execute  a  poweVgiv^n  to  her  when  sole  :  Rich  *. 
Beaumont,  3  Bra.  P.  C.  30B;  3  Alk.  711;  3  Ves.  64-191  ; 
1  Vea.  303;  see  s.  49 ;  AmhI.  466,  Wright  e.  EDglssGeld; 
Ambl.  474,  565,  637  ;  2  D.  &  E.  684;  but  quere  if  i^e  wass 
minor,  or  if  any  minor  can  so  execute  unless  a  mere  instrumeat: 
3  Atk.  710;  Stra,  604;  not  a  power  appeadtuU ;  Hearle  «. 
Greenbank,  3  Atk.  695 ;  and  1  Vea.  348 ;  this  involves  fais  in- 
terest ;  but  a  power  ttrittiv  coUateral  does  not.  Before  tbe 
atamte  of  uses  a  minor  ceutd  not  direct  his  trustee  tg  dispone  of 
the  use,  and  tbe  act  gives  him  no  new  powers. 
1  Jteob  fc  w.  ^33  Mm.  A  devise  to  the  testator's  Widow  for  life,  to  be  by  her 
divided  among  such  of  her  children  and  their  issue,  as  should  he 
surviving  at  her  death.  She,  by  will,  appointed  a  share  to  eadi 
of  tbe  surviving  children  of  the  testator,  or  in  case  of  their 
deaths,  to  their  children  respectively,  and  another  share  to  ibe 
children  of  a  deceased  child.  Held,  this  power  was  well  exe- 
cuted :  p.  189,  power  lo  sell,  be.,  and.p.  196:  if  one  be  ei»- 
powered  to  sell,  not  implied  tbe  executor  has  the  power- 
>  Jmcob  fc  V.  ^  bequest  of  £500  to  A,  for  her  life,  and  at  her  decease  (o 
4SI— 434.  divide  it  in  portions,  as  she  shajl  choose,  to  her  children,  and 
if  she  should  die  befo^e  the  teetatrix,  lo  be  equally  divided 
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•mo>^  h«r  children.  Held,  A's  children  Hving  at  her  death,  Vol.  V. 
.tt>«rethe  only  objects  of  the  power,  and  as  such,  enthled  to  a  Ch.  135. 
4dnire  lapsed  by  the  death  of  a  child  to  whom  it  had  been  np-  Jiri.  -6, 
fpoloted  :  ft,  A  power  to  appoht  the  praportionB  'in  which  defi-  Con. 
iflKe  objeeta  are  to  take,  tacidy  includes  a  gilt  to  them  in  default  «.^~4-«>/ 
«f  appointment. 

^  48  con.  Sudgen  on  Powers,  45-48.  He  seems  to  view 
powen  appendant  and  appurtenant,  as  the  same ;  also  powers 
■eoilatmu  and  in  gnu  the  same.  Sundry  cases  in  which 
^powers  mfly  be  snapended,  extinguished,  or  merged  :  see  Sug- 
^en  on  Powers,  49  to  96 ;  the  cases  involve  very  nice  distinc- 
-tions,  and  fDiiCh  uncertBinty ;  and  pages  660  to  583,  Ed.  1823; 
•see  :Beckmt'B  case,  2  Rol.  Abr,  2ft2  ;  Lane's  R.  118  ;  Sog- 
<4en  on  Powers,  S12  to  3SS. 

§  46  eon.  Where  powers  may  merge  or  not :  see  several 
•Mses,  Sugden  on  Powers,  81  to  96  ;  especialk,  Maundrell  t. 
iMaundrell,  7  Ves.,  Jr.,  5^;  GoodilU.  Brigham,  1  Bos.  h 
■f*.  192-198  J  Cterc'acBse,  6  Co,  18,  19;  TRckner  e.  TiCkner, 
-ft  Atk.  743  ;  Reach  *.  Wadham,  «  East,  889  to  306  ;  3  Ves., 
•dr.,  650  lo  684,  Cave  «.  Hotfbrd  :  Cross  v.  Hudson,  3  Bra. 
•C.C.  30;  Abbott  H.  Burton,  11  Mod.  181-188:  in  this  case, 
-Afler  various  dteisions  and  opinions  are  considered,  the  best 
•rule  seems  to  appear,  that  is,  that  a  remainder  fimhed  to  n  Jme 
'toten  in  fie,  with  a  power  to  her  during  the  coverture,  to  dis- 
Tpose  or  it  BB  she  should  llank  fit,  was  a  valid  limitation,  and  that 
^tbe  power  was  not  marged,  but  might  be  'legally  exercised. 
TFhe  powtfr  not  being  executed,  tik  herr,  on  the  part  of  his 
^mother,  recovered  her  old  remainder  id  fee ;  but  had  the  power 
-been  axeomed,  it  is  plain  the  heir  on  the  part  of  the  father  would 
'hare  reottvered  the  estate  created  under  the  power.  Mence, 
«her  potMtr  to  Knit  wn  not  absoihed  in  her  old  estate  in  fee. 


CHAPTER  CSrXXVI. 

S«RFE1TURES,  &G. 


§11.  Ejectment  for  one  fourth  of  the  south  part  of  lot  'No.  A»t.  4. 
10,  in  Glen's  purchase.     The  defi.  gave  evidence  to  show  that    Con. 
certain  lands  of  David  Golden,  under  whom  the  pff'^- '^ssor^^^^^ 
claimed  title,  were  forfeited  by  an  art  of  attainder.     Held,  this  jg^^ljjj, 
was  prima  faeie  evidence,  that  the  title  to  the  premises  in  qoes- 
tioo,  was  once  in  David  Colden ;  and  that  the  ph.  might,  with- 
out ferther  proof  of  title  in  Dand  Colden,  proceed  to  deduce  a 
title  from  him :  2.  Where  an  act  for  vesting  ceriam  lands  ofDavid 
CcMen,  in  C.  Colden,  referred  to  a  location  and  emimeraiion  of 
ISndsofDaindColden,  made,  &c.,  and  delivered  to  the  com- 
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Vol.  IV.  misnoners  of  fbrfeilures,  and  directed  them  lo  be  apwiuBed  bf 
Ch.  136.  sitich  persons  as  tlie  commissioDers  of  forfeitures  should  appoint, 
Art.  4.  B°<^  ^  appraised  value  to  be  paid  either  to  the  coinmissioDan 
Con.  ^^  treasurer,  fiic.  Held,  that  as  against  the  State,  the  locatioD 
,^rv^^  and  enumeration  thus  adopted  by  tlie  act,  are  conclusiTe  that 
the  lands  mentioned  in  them,  once  belonged  to  David  Colden : 
3.  An  exemplification  of  the  certificate  of  the  appraisers,  filed 
in  the  treasurer's  office,  having  an  endorsement  by  the  treasurer 
upon  it,  that  the  original  had  been  delivered  to  C.  Colden,  de- 
ceased, and  it  being  shown  that  it  could  not  be  found  among 
his  papers,  was  held  admissible  in  evidence,  though  it  wua  the 
exemplified  opy  of  a  copy :  4.  This  copy  having  been  fuaisb- 
ed  by  the  commissioners  to  the  treasorer  for  her  infonnatioD, 
and  bis  guide,  under  the  act  for  vesting  the  land  in  (Colden) 
may  be  regarded  as  an  original  for  Bome  purpose,  and  e^iecially 
as  against  the  State,  the  treasurer  having  endorsed  on  it  all  be 
did  under  it :  5.  Where  a  State  officer,  as  the  treasurer,  does 
an  act  which  would  be  a  violation  of  his  duty,  unless  cwiain 
terms  and  conditions  had  first  been  perfornaed  by  an  individual, 
as  between  the  State  and  the  individual,  such  performance  sbaiU 
be  deemed  prima  faae,  to  bavo  taken  place :  6.  The  said  act 
of  April  31,  1787,  vested  said  estate  of  David  Coldeo  in  CmU 
tvallader  Colden,  in  trust  for  the  children  of  David  Colden, 
with  power  to  sue  mortgages,  file.,  and  on  certain  conditicnis ;  aa 
to  pay  the  appraised  value,  and  deliver  on  oath,  certain  papers, 
&c  The  court  thought  there  was  sufficient  evid«)ce  to  prove 
the  conditions  had  been  performed,  so  that  a  conveyance  from 
the  trustee  to  the  cetfiu  que  tnuti,  was  lo  he  presuniied  from  the 
circumstances  in  the  case,  if  necessary  to  vest  the  title  in  them. 
Jacbson  ex  dem.  Swartout  fie  wife  o.  Johnson.  The  same  «. 
Brainard,  5  Cowen,  74  to  106 ;  the  same  forfeiture  and  points 
generally.  An  estate  in  trust  not  to  use :  see  Advene  Possession. 
Abt.  Q.  ^  °"  execution   be  levied  on  goods  of  the  same  character 

Cg„_  with  those  attached,  and  which  were  turned  out  lo  ihe  creditor 
3  N.  H.  Rep.  by  the  attaching  officer,  instead  of  those  attached,  the  attaching 
SI-  officer  is  dischaiged  from  any  further  liability  to  the  creditor. 

^  2.  JVeie  York, — as  to  what  may  be  seized  and  sold  on  ex- 
ecution :  growing  wheat,  see  a.  16,  s.  16,  hank  bills  or  raemey, 
and  everything  belonging  lo  the  debtor  of  a,  tangible  nature, 
except  mere  cno*et  in  action,  and  articles  expresisly  exempted 
by  the  statute,  may  be  taken  and  sold  under  sn  execution ;  17 
Johns.  R.  351 ;  12  do.  395  ;  so  the  estate  of  ceitvi  que  trutt 
by  implication,  a.  19,  s.  1. 

Perianal  property  is  bound  by  the  execution  from  the  time 
it  is  delivered  to  the  sheriff:  Cress<m  r.  Stout,  17  Johns.  R. 
116;  19  do.  346;  levied  on  or  not,  an  alter  sale  of  tbem 
by  the  debtor,  is  void :  Lambert  v.  Paulding,   18  Johns.  R. 
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311 ;  ud  a  parson  in  poaseeskm  of  land  under  contrmct  for  tbe  Vol.  V. 
purchase  of  ii,  faaa  bd  iaterest  in  it  that  may  be  sold  on  execu-  Ch.  156. 
ticMi:  Jackson  ff.  Scott,  IS  Johns.  R.  94;  things  exonpted,  Art.  9. 
IS  Johns.  R.  400 ;  14  do.  434  :  Rye  growing  may  be  levied  Con. 
on,  17  Johns.  R.  128:  each  farm,  kc.,  must  be  described  -^^^^v"^^ 
by  itself;  18  Johns.  R.  35fi,  a.  16. 

^  3.  Where  the  creditor  in  tbe  execution  bid  off  the  debtor's 

rls,  the  sheriff  may  deliver  them  to  him  without  receiving 
money,  and  if  the  judgment  be  reversed,  the  sheriff  is  not 
b'able;    19  Jobnsj  R.  84;    but  liable  if  sold  to  a  third  person 
fiir  tbe  sales ;  do.  298.     But  if  there  be  a  dispute  among  credi-  ^e^]|!^'  ^' 
k>rs  as  to  which  is  entitled  to  the  amount  of  the  sales,  the  sheriff  kuiwII  e. 
may  refuse  a  creditor's  bid,  unless  he  pays.  Glbb*. 

^3.  But  2  N.  H.  Rep.  298,  299,  Churchhifi  «.  Warren,  aAaT.  13. 
mere  seizure  of  property  on  execution  does  not  devest  tbe  pro-  Con. 
perty  of  the  judgment  debtor :  but  if  sufficient  against  one 
joint  aiMJ  several  debtor,  and  the  property  is,  before  sale,  re- 
turned by  agreement  of  parties,  this  constitutes  no  bar  to  a  re- 
'  eoyeiy  against  the  other  debtor.  Many  cases  both  ways  cited ; 
and  pp.  433-435 :  see  14  Mass.  R.  378. 

If  there  be  inherent  defects  in  tbe  levy,  or  tbe  land  is  too 
high  valued,  the  creditor  may  waive  tbe  levy  or  extent  any  time 
ft^wv  acceptance  of  the  land,  but  not  after  he  has  received 
saisio  from  the  officer.  Tbe  extent  accepted  is  a  statute  pur- 
chase by  the  creditor,  of  the  debtor's  estate  levied  on.  IT  the 
officer's  return  had  no  date,  it  is  presumed  to  refer  to  the  date 
of  the  appraisement,  decided  In  deb»  on  a  judgment,  and  in  a 
case  stated.  The  creditor  accepted  livery  of  seisin  in  full  satis- 
iaction  of  his  execution.  Held,  he  was  bound,  and  could  not 
sue  tbe  judgment  though  the  levy  was  never  returned  or  re- 
corded, and  though  the  debtor  immediately  oo  the  liver)-,  re- 
entered and  occupied,  and  then  sold  the  land  ;  Gorhain  o. 
BUzo,  3  Greenl.  333-339 ;  several  Massachusetts  cases  cited. 

To  debt  on  judgment,  the  deft,  pleaded  in  bar.  that  an  exe- 1 N.  H.  Rep. 
cutton  issued  thereon,  which  was  extended  on  land  of  the  debtor,  3^1—878. 
and  duly  returned.    Held,  tbe  plea  was  bad,  on  demurrer, 
because  the  deft,  did  not  all^e,  also,  that  the  execution  was 
recorded  in  the  registery  of  deeds  before  it  was  returned,  with 
the  return  thereon :  depends  on  special  statute  proviaon.     Tbe 
land  did  not  pass  to  the  creditor,  and  his  debt  remained  unsatis- 
fied, said  the  court,  though  it  appears  he  accepted  seisin  ;   and 
eh.  42,  a.  2,  s.  30. 
^  19  con.  Goods  sold  on  Oiis  act  of  March  17,  1784,  on  execu-Anr.  14. 
tioo  must  be  completely  sold  in  the  four  days  alter  seized ;  there-    Con. 
lore,  where  the  officer  attached  for  A,  and  then  for  B,  and  on  A's  2  Pick.  R.  086 
execution  sold  on  six  months'  credit,  retaining  the  goods  as  se- "-"*•  ^J'^y- 
curity.     Held,  the  sale  was  void,  so  tbe  officer's  note  to  A  for^HDcbProu- 
ihe  amount,  and  B's  atlachmenl  held  the  goods,  &c.  17  e.  French. 
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Vol.  V.  Tools  of  ooa's  trade  wn  tbose  coavcaient  to  carry  Oo^bifi' 
Cs.  136.  «i>ms  (or  biniHlf  and  approiticas  io  tba  usual  aaoner,  ibougfat 
Art.  14.     tbej  otn7  on  two  trades.     2  Pick.  R.  SO-66. 

Con.  i  30  eon,    tn  New  Hampshire,  It  ha5  been  deculed  liat  an 

y,0~„,-^     attoraej,  if  a  '  reputable  freeboMer,'  is  a  oompelent  af>prai9ar 

of  Und  to  satisfy  a  judKmeot  in  an  aetioa  whicb  be  baa  con- 

ducted.     The  statute  of  the  State,  stat.  IQ3>  only  requires  an 

appraise!  to  be  a  '  rcpUable  freeholder,  and  readent  in  tho 

county.'      Tbe  most  interested  persons  in  the  county  may  an- 

Porier  b  >i  F  ^^^^  ''''^  descripiion.  In  Atherton  *.  Jones,  pp.  363-364,  held, 

Beui,  1  N.  h!  1-  That  the  creditor  in  tbe  execution  being  a  justice  of  tbs 

Hep.  362-39T.  peace,  may  swear  the  appraisers:  2.  That  toe  officei's  return 

-may  omit  to  state  that  tha  above  oath  was  tdmioisiered,  if  th» 

&ct  appear  from  the  certifiBote  of  the  justice  on  tbe  back  of  the 

execution  :  3.  If  several  separata  pieces  of  land  bo  levied  on, 

they  loay  all  be  appraised  in  one  smn. 

3-Pich.  R.  882,     i  ^-     Held,   1.  The-guardiao,  (waaof  a  ^Modthrift,)  oMy 

Bond,  byhii    appoint  one  of  the  appraisers,  and  receira  seisin  in  behalf « 

git^<*n  V.      J,,,  ,„f^  ;  3.  It  is  enough  tbe  appraisers  view  tbe  land,  though 

they  do  not  go  upon  it :  3.  If  several  pieceaof  laod  be  levim 

on,  the  debtor  camiot  redeem  on*  vitboyt  ledeeaiiBg  all :  4. 

It  is  not  necesssry  to  make  a  several  appraiMneiit  of  each. 

But,  2  N.  H.  Hep.  9,  a  store  situated  on  tbe  land  of  a  third 
person,  msy  be  set  off  oa  executioOf  and,  p.  L46,  if  an  axeciH 
H°"^^  ''    ^^"  ^  extended  on  a  greater  interest  io  laai  than  the  dehmr 
owned,  all  be  did  own  wUl  pass  by  tbe  exienL 

An  ele^c  of  the  wb<^  is  void.     3  Ban.  and  Cres.  233. 
After  ^fi-fa.  has  been  levied, thepk.  cwwot  witbdraw  it,«Dd 
issue  a  ca.  so.     3  Coweo,  30.    3  Fick.  391,  coofinnk  an.  14> 
s.  31. 
Sn^  U.  ^  36.     An  officer  returned  on  as  execution,  against  a  tenant 

Ma.  Catting    in  common,  that  he  had  delivered  soun  of'  five  acres  and  ooe- 
fc  ui, «.         hundred  rods  of  land  on  an  average  value,  lying  id  comoion  and 
itodcwood.      ||D(}jvicJed  with  A  B  in  a  terra,  die.  containing  one  hundred  and 
twentytwo  acres,  and  an  equal  proportion  of  the  baQdiogB  there- 
on staading ;  said  farm  bounded,'  Szc.     This  exieot  was  sup- 
ported, the  portion  set  off  is  certain  enoogh.    If  tbe  appraiser  be 
interested  in  the  debtor's  favour,  he  cannot  object :  3.  If  the 
severalexeciitibnsmentionnwieacres,  than  there  are,  they  are 
valid,  and  the  laet  credkor  must  take  the  rcstdiM. 
S  nek.  881—       ^  37.     And  execution  levied  on  land  must  be  returned  bio 
"pette*™"  the  clerk's  office  to  complete  tbe  creditor's  title  j  but  if  returned 
before  c^ered  in  evidence  of  such  title,  it  is  suffioieot,  though 
after  the  return  day.     No  tisie  is  fixed  in  the  statute:,  1783,  c 
57,  s.  3,  by  a  fair  constnictkin  of  it. 
*  Pick.  213.        Thn  word  mdiffnraU,  as  sppKed  to  Ifae  appraisers,  mens  the 
sanw  as  the  word  diiifMntttd. 
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i  98.    THe  ^ect  of  kviet.    When  an  execution  is  extended    Vol.  V, 
Dn  Und,  it  binds,  unless  defective  on  the  fnce  of  it  or  Tnudu-   Ch.  136. 
lent.     But  an  action  lies  against  the  sheriff  for  a  false  reiuro  in-    ^r^.  14. 
Jurious  to  ertber  pirty.     The  levy,  fac.   is  valid  only  to  the      Con. 
amount  of  the  deblor  a  interest.     Hence,  if  on  more  land,  or     n.^^"^/ 
on  a  greater  iMerest  than  he  bas,  so  fails  for  the  surplus,  a  new  s  N.  H.  iU)i. 
execution  ean  be  bad  by  a  seire  facia*  for  the  deficiency.     So  if  "Tr?"*" 
the  eoods  levied  on  were  not  tlte  debtor's  propeny,  all  the  pro-^' 
ceedings  on  an  execution,  liU  the  return  day,  relate  hack  to  the 
commencement  of  the  proceedings.     The  levy  is  good,  ibcHighp-  IW- 
the  personal  property  seiaed  be  sold  after  the  lapse  of  four  days 
from  tha  seizure,  if  no  rights  of  third  persons  inlervene.     The  p.  301. 
levy  holds  though  the  debtor's  land  be  appraised  too  low  by  mis- 
take.    His  only  remedy  is  to  redeem  it.     And  aisumpftt  does 
not  lie  to  recover  the  amount  of  the  mistake.     To  malce  thep-^ss. 
levy  bindiog,  all  materiaV  facts  must  be  stated  in  the  return;    . 
therefore,  if  appraisers  certify  they  set  off  iheJand  in  full  sati»> 
faction  <k  the   execution,   with   (Acer's   fees   and   incidental 
charges,  and  do  not  state,  in  ooj  other  way,  at  what  sum  the 
land  is  appraised,  no  right  passes  by  the  levy,  but  it  is  void.  An Mm4 fed.*, 
execution  recovered  against  an  fldmioistrator  may  be  levied  on  ••■'Viy.Ml. 
land  of  the  intestate. 

^  39.  AetUnption  of  etiates  taken  on  executioTi.  See  s. 
14,  a.  14;  and  1  Cowen  443-460.  In  New  York,  the  debtor 
has  a  year  to  redeem,  and  during  the  year  the  right  is  confined 
to  hiai  and  his  grantee.  After  tho'  year  the  creditors  of  the 
debtor  have  three  months  to  redeem.  Mandamut  issued  to  the 
sheriff  to  give  a  deed  to  a  certain  purchaser.  The  creditor 
must  hove  a  lienby  decree  or  judgment  obtained  at  any  time 
within  the  fifteen  months,  and  during  the  three  months  the 
redemption  is  confined  to  such  creditors  by  decree  or  judg- 
ment. 

1  Cowen,  501-513,  Van  Rensselaer  o.  The  Sheriff  of  Al- 
bany County.     Mandamus  issued  on  the  same  principle  as  in     ■ 
the   next   preceding   cnse.     4  Cowen,    133-187,   rights   of 
several  to  redtein. 

^  40.  Judgment  credilor't  right  to  rtdtem  in  A'ew  Yorfc,  Hnrd ».  M»- 
on  act  of  April  12,  1820.  He  has  no  right  to  redeem  under  E""-  ^*^^^'' 
the  third  section  ot  the  said  act,  except  nisjudgment  is  a  lien 
on  the  land  he  seeks  to  redeem  :  2.  It  cannot  be  a  lien  on  the 
land  where  it  has  been  sold  and  conveyed  by  the  debtor  or  the 
sheriff  before  tlie  creditor's  judgment  is  docketed,  who  claims 
to  redeem  :  3.  Though  it  be  urged  ihe  sale  was  fraudulent 
and  void  as  lo  creditors,  Ihe  court  will  not  try  the  question  on 
motion,  where  there  is  no  Hen,  there  is  no  right  to  redeem. 
Erwin  v.  Schriver,  19  Johns.  379 ;  DJckerson  v.  GiHiland,  1 
Cowen,  481. 

VOL.    IX.  bi 
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^  41.  Land  passed  by  tbe  general  assignment  under  tlw 
,  insolvent  act ;  aud  a  creditor,  whose  judgment  against  lb&  in- 
solvent is  perfected  after  the  assignment,  has  no  lien.     Hence 
cannot  redeem  within  ibe  act  of  April  12,  1830.     3  Cowen, 
69,  70. 

4C<nreD,4iT-     ^  42.  Levy  on   personal  property,  sufficient  to  satisfy  the 
^'^'  J^-fi>-  extinguishes  the  judgment  on  which  it  issued ;  hence  tbe 

judgment  ceases  lo  be  a  hen  on  the  real  estate,  and  the  judg- 
ment creditor  has  no  right,  as  aiich,  lo  redeem  under  the  act. 
9ess.  43,  cb.  184,  s.  31. 

^  43.  Board's  Case,  4  Cowen,  420-433.  One  who  comes 
to  redeem  from  a  judgment  creditor  under  the  act,  seas.  43, 
ch.  184,  s.  3,  misy  pay  tbe  money  either  to  the  sheriff  or  the 
creditor :  3.  Tbe  sheriff  may  receive  current  bank  bills  even 
against  the  express  direction  of  the  creditor  :  3.  He  may  allow 
an  assignee  to  redeem  de  bene  eue,  without  demanding  present 
evidence  of  the  Assignment. 

^  44.  Judgment  must  attach  on  tome  estate  of  the  debtor, 
Jaekimi  «x  or  the  sheriff's  sale  on  execution  Js  void.  Case.  Ejectment 
*"Jj*^"  for  60  acres  of  land  in  Otsego  county.  The  pli.  proved 
4  <^eii,B^  Eleanor  Town,  mother  of  the  deft.,  had  possessed  the  land, 
Mf-  claiming  it  as  her  own,  and  exercising  acts  of  oienerthip  over 

it ;  but  November  1, 1830,  moved  from  it  and  never  returned. 
The  del^.  moved  on  April  or  May,  1834  ;  that  one  Darby  re- 
covered judgment  in  slander,  against  said  E.  Town,  (words 
spoken  in  May  1833,)  at  February  Terra,  1B33,  then  dock- 
eted for  $90;  that  execution  issued  thereon,  under  which, 
said  land  was  sold  to  the  pit's,  lessor,  Darby's  attorney.  May 
7,  1633,  tbe  sheriff  gave  ttie  usual  cerlificate  to  the  purchaser, 
and  August  9,  1834,  a  deed  of  conveyance,  acknowledged 
and  recorded. 

Tbe  deft,  then  gave  in  evidence  a  deed  of  the  land  from 
said  E.  Town  to  the  deft.,  dated  March  30,  1821,  (not  re- 
corded) for  a  money  consideration,  part  paid.  No  evidence 
tlie  lessor,  when  he  purchased  at  the  sheriff's  sale,  kuew  of  this 
deed.  Tbe  ph.  contended  that  as  Oisego  county  wss  a  re- 
cording one,  said  deed  to  the  deft,  was  void  quoad  said  sale. 
13  John.  471;  4  id.  222.  The  deft,  contended  the  pit. 
proved  no  estate,  or  seisin,  legal  or  equitable,  in  E.  Town,  the 
judgment  debtor;  so  no  estate  to  which  Darby's  judgment 
could  attach,  or  on  which  it  could  be  a  lien,  so  the  sale  was 
void ;  so  the  court  decided  ;  and  tliis  decided  tbe  cause ; 
judgment  for  the  deft.  This  seems  to  have  been  the  only 
point  argued  by  the  counsel ;  though  Mr  C.  states  some  ten  or 
a  dozen  points  as  decided. 

Curin  per  "Woodworth.     Observed  E.  Town  possessed  a 
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farm,  ctnimed  il,  &c.  nnd   moved,  Sec.  as  above  ;  that  it  did    Vol.  V. 
not  appear  who  succeeded  her;  that  these  facts  constituted  a  Ch.  136. 
good  advene  possession  while  she  occupied,  and  no  longer.   Jlrt.   14. 
And  in  Inw  the  possession  was  in  him  who  Iisd  title  ;  thai  there       Con. 
was  no  evidence  of  title  in  E.  Town,  nor  how  long  her  adverse     s^^^-*^ 
possession  continued.     To  avail,  at  all,  it  must  hare  been  for 
at  Uatt  20  years.     '  That  not  being  pretended,  the  fact  is  not 
estabHshed,  that  she  ever  had  any  right  or  title  to  the  premis- 
es;' that  it  is  clear  the  ph.,  in  such  case,  when  the  deft,  in 
tha  judgment  and  execution  is  not  in  possession,  is  bound  to 
prove,  on  ihe  trial,  that  such  deft,  had  some  right,  title,  or  in- 
terest, in  the  premises  sold.     Stated  the  statute  I  R.  L.  500, 
declaring  '  that  lands,  tenements,  and  real  estate,  may  be  sold, 
and  the  judgment  shall  be  a  lien  on  the  same  ; '  that  this  makes 
eveiy  species  of  real  estate  liable  to  sale  ;  that  '  when  a  stat- 
ute speaks  of  seisin,  an  equitable,  may  be  as  well  intended  as 
a  legal  one.'     Caines'  Cases  in  error,  66.     It  is  evident,  then, 
a  seisin  must  be  shown  upon  which  the  judgment  attached,,  in 
order  to  recover  the  possession,  when  the  deft,  in  the  execution, 
is  in  possession,  it  is  of  itself  sufficient,  for  actual  possession 
K prima  facin  evidence  of  legal  title-  (2  Bl.  Com.  196)  'He 
cannot  show  title  in  another.' 

Heir's  share,  how  it  may  be  attached  immediately  on  the 
death  of  his  ancestor.     See  ch.  135,  a.  4,  s.  3. 

^  45.  Bhas  a  leasonf  my  furniture  for  a  year, his  propertySPtck.Bss. 
therein  is  liable  to  attachment,  and  to  be  sold  on  execution  ; 
and  as  during  the  year,  1  have  not  the  right  of  possession,  I 
cannot  replevin  the  same.  Sec  Gordon  v.  Harper,  ch.  77,  a. 
5,  s.  I.  Same  principle  3  Cowen,  543-548,  and  adds,  if  the 
sheriff  sell  the  goods  as  the  temint's  absolute  property,  not 
nataing  his  special  property,  though  he  know  of  it,  no  action 
lies  against  him  for  this,  at  the  lessor's  suit,  for  it  does  not  di- 
vest  his  right  or  impair  his  reversionary  interest :  2.  hut  it 
seems  an  action  lies  if  he  destroy  or  injure  the  goods  :  3.  The 
sheriff  cannot  seize  and  sell  the  property  of  A,  on  an  execu- 
tion against  B. 

^  15,  If  A   agree  with  B  to  burn  a  kiln  of  bricks,  and  Art.  16. 
therefor    A  is  to  havn  10,000  of  them  when  burnt,  and  he    Con. 
performs  his  contract,  A  has  no  vested  interest  attachable,  till'  Greeni.  44- 
tbe  bricks  be  actually  or  constructively  delivered  to  him  ;  and 
trespass  lies  against  the  officer  who  attaches  them. 

§  16.  Sheriff — trespass  against  him  for  the  act  of  his  depu-IMck.««— 
ty,  in  attaching  a  stage  coach  about  the  time  fixed  for  its  (J^-Hii.*^'  '" 
parture,  when  part  of  the  horses  were  fastened  to  it,  and  the 
passengers  were  engaged  and  ready  to  take  their  seats.  Held, 
the  attachment  was  valid.     So  of  one  driven  into  the  yard 
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Vol.  V.    wliere  it  used  to  put  up,  but  before  all  of  the  passengers  were 
Ch.  136.  distribated. 

^rt.  16.         3  Pick.  484-492,  Eaton  v.  Whiting.     The  morlgagor's  io- 
Con.       terest  in  the  lands  mortgaged,  is  not  attachable   before  he  en-  ' 
-    v^-^^.^^    ters,  if  before  he  has  foreclosed. 

A  tanner's  property  in  his  vats,  where  liable  on  execution 
against  bim,  though  be  has  giren  a  bill  of  sale  of  it,  as  if  be 
remain  in  possession.  As  where  A,  to  secure  B  and  C,  two 
creditors,  gave  them  a  mortgage  of  his  bark  and  tools  in  his  tan- 
yard,  of  his  skins  and  leather  unfinished  in  bark  and  vats,  for  tan- 
ning, provided  he  continued  in  possession,  for  the  purpose  of 
working,  tanning,  and  finishing  the  same ;  and  the  mortgage  was 
not  recorded,  and  the  property  remained  in  possession  of  A, 
who  was  a  tanner  by  trade,  and  he  continued  to  work  the  leather 
in  tanning,  and  to  use  for  that  purpose,  the  tools  and  bark,  and 
no  symbolical  delivery  look  place,  nor  was  there  any  schedule, 
inventory,  or  appraisment,  of  the  property  mortgaged.  Held, 
diis  mortgage  was  fraudulent  per  te,  and  void  against  a  bona 
Jide  creditor,  without  notice,  who  levied  an  execution  six  months 
after  the  date  of  the  mortgage.  Clow  v.  Woods,  5  Serg.  &, 
R.  275 ;  see  4  Serg.  &  R.  1 17,  Wager  v.  Miller. 
1  NottfcHe  ^  33.  South  Carolina.  See  Lien,  ch.  44,  a.  8,  s.  8.  The 
Cord,  m-IT8.  execution  binds  from  the  delivery  of  it  lo  the  sheriff. 

When   the  time  of  issuing  n  writ  is  mai^ial  to  answer  a 
plea,  it  must  be  pleaded  specially  ;  and  it  is  necessary  to  state 
the  time  of  issuing  the  first  writ,  also  the  returns  and  continu- 
ances must  be  stated ;  and  a  return  must  purport  something 
that  can  be  understood  without  evidence  aliunde. 
1  Nott  b  Mc       §  34.  The  sheriff's  return  is  good,  though  it  does  not  ap- 
Cord,  Itt-13T.  pgjij.  Qjj  ^jjg  ejjjcuiion  that  it  was  sworn  to.     Return  in  these 
words  '  elongata  as  to  the  goods  and  nulla  bona  as  to  costs,' — 
without   any  signature.     Held  good,  though  informal,  for  ibe 
words  tlongata  and  nulla  bona,  have  a  technical  meaning  and 
convey  distinctly  the  meaning  of  the  sheriff,  that  the  goods 
were  eloigned,  and  that  he  could  not  find  any  property  to  sat- 
isfy the  costs,  and   the  execution    coming  from  the  proper  of- 
fice is  evidence  be  returned  it,  tnd  the  court  presumes  he  has 
sworn  to  it.     The  statute  does  not  require  the  oath  be  entered 
on  the  executioo. 
a  Nott  b  Uc       ^  3d-  A  veiled  retnainder  on  a  life  estate  may  be  levied  on 
Conl,MT.       and  sold,  though  the  tenant  for  life  be  in  possession.     Where 
p.  MI.  the  sheriff  has  collected  monies  on  an  execution  for  the  pit., 

the  court  can  order  it  to  be  paid  over  to  satisfy  an  execution 
againtt  the  ph.  in  die  sheriff's  hands. 
IBi)'.  67.  Id  the  sheriff's  sales,  when  the  properly  is  claimed  by  a 

s^r^iio  *'*'''''  P^^^")  '^^  sheriff  ought  to  return  the  money  into  court, 
'  there  to  remain  till  the  right  Is  settled,  and  then  make  bis  re- 
turn on  tlie  execution  according  to  the  result. 
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^  36.  The  Mheriff't  tked  in  JVew  York.  Act  April  13,  Vol.  V. 
1830,  aNows  ibe  debtor  a  year  to  redeem  the  land  st^d  on  Ch.  136. 
vxecuiion.  la  this  case  the  officer's  deed  does  not  retrospect,  -  Art,  16. 
«Dd  must  be  dated  after  the  yenr  is  expired.  The  sale,  in  Con. 
such  case,  is  conditional  only,  And  the  purchaser  has  n)ere]y  ■y^^^,"^/ 
«  lien  oil  the  land.  Bissell  v.  Payo,  3  Johns.  K..  3.  Soe  16 
Mass.  R.  63,  66. 

^  37.  The  sheriff,  on  an  executioD,  sold  the  house  and 
Jot  of  the  deft.,  end  executed  a  deed  to  A,  and  afierwards 
wized  and  sold  the  same  to  B,  on  another  execution,  issued 
on  a  prior  judgment,  asainsl  the  same  deft.,  and  advertised 
(be  aame  for  sale.  The  court  left  A  to  his  action  at  law. 
Myers  v.  Kelsey,  19  Johns.  R.  197.  On  all  executions  rhe 
goods  taken  thereon  must  be  taken  from,  or  not  left  with,  the 
debtor.  19  Johns.  197,  379;  11  Johns.  R.  119;  15  do. 
439;  17  do.  374,  333. 

%  38.  Two  different  pits,  obtain   two  several  executions 

Bainst  A — both  delivered  to  the  sheriff,  but  at  different  times. 
B  sells  A's  goods,  and  applies  the  proceeds  to  pay  the  last 
execution,  leariog  the  other  not  satisfied.  Though  accounia- 
blfl  to  the  ph.  in  the  first  for  so  misapplying  the  proceeds  to 
the  last  execution,  yet  a  third  creditor,  who  got  possession  of 
ihe  goods  after  the  delivery  of  the  first  execution,  but  prior  to 
the  second,  cannot  avail  himself  of  such  act  of  the  sheriff,  or 
question  the  sale.  Benls  d.  Allen,  18  Johns.  R.  363.  On 
the  same  principle,  the  sale  on  the  second  execution  is  valid 
against  Ihe  ph.  in  the  Srst,  and  for  the  wrong  to  him  he  has 
his  remedy  against  the  sheriff  only.  13  Johns.R.  162.  Where 
the  court  will  direct  a  preference  among  execution  creditors. 
18  Johns.  R.  605,  Aubern  Bank  t>.  Tbroop. 

^  39.  J^oTth  Carolina.  An  equity  of  redempuon  canaot 
be  sold  on  an  execution  at  taw.     1  Murpb.  333. 

%  40.  All  execulron  bearing  thtfirtt  tale  is  satisfied  before  OrMne.  John- 
one  of  a  later  teste  jSrst  delivered  and  levied  on  property,  butJJJ'^  B»w*«, 
not  sold,  befere  that  of  ihe  first  tate  comes  to  the  sheriff's 
handa.     A  sheriff  levies  on  certain  lands,  and  a  cmc^uione,  Abl^moDgv. 
with  a  special _^. /a.  issued   afterwards  on  die  same  judgment,  ^'^'^"-^ 
and  was  levied  on  goods,  which,  some  days  prior  to  that  time, 
be  had  seized  on  zfi.fa.,  issuing  on  a  younger  judgment,  the 
court  ordered  the  proceeds  of  the  sale  to  be  paid  to  satisfy 
tbe^. /a.  which  came  first  to  his  hands,  and  was  first  levied. 

%  41.  Under  the  act  of  1792  a  sheriff's  bill  of  sale  for  ^iHKmkt,vn. 
sfave  is  hke  the  hill  of  sale  made  by  any  other  person  ;  and 
when  the   purchaser  takes  aelual  possession  of  the  slave  the 
conveyance  must  be  recorded  ra  the  county  where  such  pur- 
chaser  resides. 
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Vol.  V.     -  ^  43.  Monies  »ere  divided  by  the  court  between  two  cre- 
Ch.  136.  diiors,  A  and  C,  on  their  executions  against  B.     Afterwarda  it 
Art.  16.    was  discovered  by  C,  that  A'a  record  was  not  filed,  and  C 
Con.       moved  to  have  all  the  money,  but  the  court  allowed  A  to  file 
^.r>v-<^     his  record  nunc  pro  tvnc.     3  Coweii,  39-57,  Chichester  and 
another  v.  Cande,  impleaded  with  Lasher.    Cande  and  Lash- 
er were  partners,  and   seven  judgments  were  obtained  against 
Ibein,  some  as  partners  and   some  not.     The  executions  were 
against ^erjonai  estate  bound  by  the  executions  alone,  and  not 
against  real  eatnle,  bound  by  judgment.     Several  minor  points 
omitted.     The  material  one  was  that  decided  above,  mainly 
on  the  particular  circumstances  of  the  case.    In  the  eighteen 
pages  this  report  and  notes  occupy  are  several  other  cases 
stated  somewhat  at  large. 

Doe  V.  Irwine,  2  Hawks,  232.     An  execution  binds  prop- 
erly in  the  hands  of  the  deft,  and  all  oiiiers  claiming  under 
him  from  the  teste. 
Ltnietc.  ^  43.  A  levy  was  made  by  a  constable,  under  a  m'agia- 

H°"fc«^aao  traie's  execution,  on  the  deft's.  land  and  returned  the  same 
'  '  day  to  tbe  court,  which  commenced  its  session  on  that  day. 
Held,  this  was  a  return  to  the  next  court  within  the  meaning 
of  the  act  of  1794,  s.  19.  2.  If  a  sheriff  has  levied  an  ex- 
ecution on  chattels  in  due  time,  he  may  complete  bis  levy  by 
sale  of  ihem  after  the  return  day,  though  he  cannot  levy  after 
that  day  :  3.  Not  necessary  a  venditione,  issuing  on  a  consta- 
ble's levy,  should  be  made  returnable  at  any  given  lime. 

^  44.  Kentucky.  It  seema  when  property  taken  in  execu- 
tion is  claimed  by  another,  if  the  officer  impannel  a  jury,  and 
Ibey  disagree,  this  protects  him,  as  does  a  verdict  against  Iba 
claimant.  3  LiK.  130.  P.  131,  but  the  officer  executing  an 
attachment,  issued  by  a  justice  of  the  peace,  has  no  right  to 
impannel  such  a  jury,  on  execution  or  order  of  sale,  or  at  any 
time,  hence  a  verdict  in  such  a  case  is  void,  and  no  protection. 
1  Litt.  368.  A  deputy  sheriff  cannot  legally  execute  a  tcire 
fadai,  issued  in  his  own  name  and  for  his  own  benefit.  Wil- 
son V.  King,  3  Litt.  458.  If  all  the  defis.  in  an  execution  do 
not  replevy  it,  those  who  do  not  replevy,  cannot  sustain  a  mo- 
tion to  (juash  the  replevin  bond. 
2  litt.  ^45.  Replevin.  As  a  replevin  bond  ukes  effect  from  tbe  de- 

livery, it  may  be  valid,  though.there  be  a  blank  in  it  when 
Tboniu  V.  sealed.  An  action  lies  not  to  recover  back  the  money  cd- 
^uhw,  1  Utt  lecled  on  on  illegal  replevin  bond,  unless  it  has  been  set  aside, 
and  a  justice  of  the  peace  has  the  same  power  to  quash  such 
a  bond,  taken  in  a  case  before  him,  as  the  court  have.  And 
1  Litt.  395,  a  motion  to  quash  a  replevin  bond  cannot  be 
made  in  tbe  name  of  the  surety  only,  the  principal  mutt  join. 
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^  46.  If  ID  an  executioo  the  pit.  iQiluces  otbers  not  to  bid   Vol,  V. 
for  tlie  land,  by  promtsing  to  purchase  it  himself,  nnd  to  sell  it  Cb.  136. 
to  them  at  a  low  price,  and  such  parts  as  they  may  want,  the    jirt.  16. 
aale  must  be  set  aside.     Oq  a  sale  on  qq  execution  a  bond  is       Cor. 
i;iveD,  OR  a  motion  to  quash  the  bond,  the  exception  is  quasi    v^rv^^ 
plea  of  non  ett  factum,  as  denying  the  power  of  the  attorney  i  LittBiT. 
who  executed  it;  and  where  it  purports  to  have  been  execut- f}''"'J^8*''' 
ed   by  an  attorney,  an  affidavit  is  necessary  denying  the  exe- 
catioD  of  the  bond. 

^  47.  When  the  sheriff  sells  veal  estate  on  an  execution, 
he  cannot  legally  deliver  possession  to  the  purchaser,  without 
the  owner's  consent. 

Sher^'t  return  on  an  execution,  tliat  he  had  sold  the  prop- 
erty on  credit,  and  taken  a  bond  for  payment  of  the  purchase 
money,  the  quashing  this  ^return  does  not  of  itself  set  aside 
the  sale,  or  quash  the  bond.  2  Liu.  117.  3  do.  129  :  so  his 
reluro,  he  has  sold,  &c.  and  taken  a  statutory  bond,  conclu- 
dvely  proves  the  sale,  the  execution  of  the  bond,  and  who 
were  the  purchasers  and  sureties,  unless  falsifled  by  judicial 
sentence  in  a  proceeding  to  which  the  sheriff  wbs  b  party. 
3  Lilt.  467.  His  return  lo  a  ^rit  of  habere  facias  possessio' 
nem,  that  he  hnd  delivered  possession  to  the  pit.  is  only  prima 
facie  evidence  in  controversies  with  strangers.  Gray  v.  Gray. 
1  Litt.  19.  A  bond  is  not  to  be  quashed  because  given  for 
too  mticb,  but  the  excess  ought  to  be  credited. 

■5  48.  Tennessee.  1  Tenn.  R.  101.  The  sheriff  in  exe- 
cution may  sell  the  land  of  the  defi.,  though  in  the  possession 
of  another  person  claiming  in  opposition  to  the  debtor's  title- 
Trust  estate  may  be  taken  in  execution  for  the  debts  of  eettwi 
que  trust.  3  Hayw.  I.  So  a  still  set  on  the  premises  by  the 
lessee  may  be  taken  on  aji.fa,  for  his  debts.  5  Hayw.  109. 
Or  the  return  of  a  distringas  issued  on  a  judgment  in  detinue, 
the  property  not  havingbeen  delivered,  a.fi-fa.  will  be  award- 
ed. Sheriff's  vendee  is  not  affected  by  irregularities  of  the 
judgment  if  it  appears  the  court  had  jurisdiction,  and  that  the 
deft,  bad  notice,  actual  or  constructive.  5  Hayw.  lS4j  1  Tenn. 
Rep.  209-'274.  The  purchaser  is  required  to  see  only  to  the 
judgment  and  execution.  2  Litt.  44,  372. 

%  49.    Executions.     Action  against   the  deft.,  as  ^''«"ff>  J-?  „' 'I'' 
for  die  alleged  default  of  his  deputy,  in  uot  seasonably  return-^  ^  »!?•."*" 
ing  an  execution  levied  on  land,  and  when  the  return  day  fell  Broirn. 
within  the  time   allowed  by  law  for  recording  the  levy,  Sic. 
Held,  1 .  If  the  officer  do  not  cause  the  levy  to  be  recorded,  or 
return  the  execution  into  the  clerk's  office  on  or  before  the 
retuTD  day,  or  deliver  it  to  the  creditor  in  season  lo  he  record- 
ed, he  will  be  liable  to  the  creditor  for  the  value  of  the  land 
lost  by  his  neglect :  3.  The  title  of  a  creditor  who  attaches 
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Vol.  V.  and  levies  on  land,  but  neglects  to  get  lus  esecutioa  recorded 
Ck.  136.  m  the  registry  of  deeds,  until  after  the  three  months  from  tbs 
Art.  16.  levy,  is  invalid  ageinst  a  creditor  who  obtains  a  title  to  ilia 
Con.  same  land,  Lj  aKnchiiient  and  levy,  or  by  deed,  between  tbe 
N.^'v-^  first  creditor's  attachment  and  recording  his  execution.  Many 
cases  cited  by  the  court. 

^  50.  Wliere  land  is  not  liable  to  be  levied  on.     Entry  tur 
6Pid[.  387-    disieitin.     Held,  an  executor  who  is  residuary  devisee,  by 
Tulb.  "  *  "g'^'ing  bond  in  the  probate  office  to  pay  debts  and  legacies  ac- 
quires an  absolute  title  in  the  estate  of  tbe  testator  devised,  so 
tbai  it  is  not  liable  to  be  taken  on  execution,  though  he  do  not 
give  notice  ofhis  appointment.  Sic.  and  taking  upon  him  the  trust. 
Art.  17.  ^8  con.  A,  the  creditor,  commits  B,  his  debtor,  on  execution. 

Con.  A  sues  a  trustee  action  against  B's  effects,  in  C's  bands,  and 

I  Oreeal.  166- releases  B's  body  on  statute  1788,  c.  16,  s.  4,  Maia«  aci  ch. 
*^'  16,  sect.  16.     C   is  discharged   having  no  effects  of  B,  A 

may   have   judgment  in   the  trustee    unit    against    B,    and 
again  take  bim   in  execution  ;   '  tbe  release  of  the  body  is  bo 
Cutti  e.  King,  discharge  of  the  debt.'     On  said  statuies,  special  provision. 
See  Dnnning  c.   Owen  and  trustee,  ch.   146,  a.  8,  s.  16  j 
Clark  V.  Goodwin,  ch.  146,  a.  8,  s.  16. 
ArmMroDg  v.       ^  39.  The  sheriff  has  my  execution  against  A,  takes  liis 
WrfT'-!^  note,  returns  it  satisfied  and  discbarges  him.     I  may  treat  the 
6  CoweD,  «Bfi- case  as  an  escape,  or  sue  tbe  sheriff  for  money  had  and  re- 
*7>-  ceived,  and  interest  from  the  return  day,  and  when  h.e  baa 

paid  me,  his  note  from  A  is  valid.  Such  return  is  evidence 
the  sberiff  has  received  tbe  money  before  the  return  day, 
tbougb  tbe  ca.fa.  be  not  io  fact  returned  until  after  that  day. 
Such  note  is  void  taken  without  my  consent,  but  good  if  I 
ratify  tbe  transaction,  as  above.  If  I  direct  the  officer  to  pro- 
ceed in  a  course  not  required  by  law,  he  becomes  my  agent, 
and  if  a  deputy,  the  sheriff  is  not  liable  for  his  conduct. 
Cases  cited,  7  John.  159,  319  ;  8  id.  98  ;  2  Bos.  &i  P.  15]  ; 
1  Cowen,  46 ;  4  id.  553 ;  15  Mass.  R.  534  ;  11  John.  468- 
518,  &c. 
'  Art.  19.  §  •  w*-  2  Pick.  R..  508-512,  Rusicll  v.  Lewis.     A  trust 

Con.  eatate  cannot  be  levied  on  by  a  creditor  of  the  catui  que  tnut 

ISHua.  B.         %  10.     Entry  sur  ditteitin.     Held,  lands  mortgaged  by  a 
*^-  judgment  debtor  may  be  appraised  on  execution,  as  if  not  mort- 

gaged ;  and  tlie  judgment  creditor  has  his  bill  in  equity  to  re- 
deem. 

Special  declaratioD,  and  adjudged,  tlie  deft,  who  on  the 
i6HtH.  R.  Statute  of  1804,  ch.  83,  s.  6,  had  sold  an  equity  of  redemp- 
^^~***' ,  tlon  on  execution,  was  bound  to  pay  over  to  the  pit.  the  surplus 
paly  ■heiiff,  r.  money  arising  from  the  sale,  having  an  execution  against  the 
Buniiun,  »i»o  same  debtor.  It  seems  it  was  the  pit's,  own  debt,  and  nis  debtor 
mdep.ihenff:  ^^g  insolvent,  and  the  deft,  paid  tlie  surplus  to  some  who  at- 
tached after  the  pit.  did,  by  a  coroner. 
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l(  an  exeuitioD  be  ettenad  by  fraudulmuljr  InseTtiog  a  direc-   Vol.   V. 
tion  to  a  constable,  payment  to  him  does  not  discharge  the  debt.    Ch.  136. 
The  aJtentioo  mxv  be  proved  by  parol  endenee.     An  attorney    ^rt.  19. 
has  oo  power  to  ilisebarge  a'dei^r,  on  his  paying  a  part  of  tlie      Con. 
debt  due  on  it ;  agd  if  he  obtain  it  by  fruidulenf  concealment    ^^f^,-.^ 
of  property,  lus  discbaj^  is  void.     Case  against  a  constable  i  i^^.  r.  sgs 
for  not  amiag  aod  selling  a  right  to  radeam  real  enale.     Held,  — 368— S47. 
the  officer  is  bound,  on  receiving  the  execution  within  thirty '*'~°^" 
days  after  judgment,  to  sbU  it  (»:  goods  attached,  and  not  to 
wek  for  the  creaitor'a  instruotion.     Sent*  as  to  a  levy  on  land, 
for  in  this  case  nothing  can  be  done  without  the  ct>edit(v's  pre- 
sence. 

^  23.  This  bond  may  be  good,  though  there  be  no  place 
appointed  for  the  delivery  of  the  property.  1  Wash,  254.  It 
must  be  made  to  the  creditor,  stating  the  amount  of  the  execu- 
tion conditioned  to  deliver  the  property  '  at  the  time  of  the 
sale,'  not  when  demanded.  Downinan  e.  Chinn,  2  Wash.  182. 
If  taien  for  a  sum  too  large,  Judgment  may  be  for  the  sum.  1 
Call,  47-49,  If  this  bond  be  not  good  by  statute,  it  may  be  by 
common  law.     3  Call,  454. 

To  a  motion  as  to  such  bond,  non  est  factum  is  pleaded,  thei  Hud.  R. 

court  may  give  judgment  with  or  without  a  jury  :  2.  Though  ^~^-    . 

judgment  he  for  more  than  is  due  on  the  execution,  yet  if  that 

be  not  made  a  part  of  the  record  below,  no  objection  lies  in  the 

court  of  appeals.     A  forthcoming  bond  makes  no  new  contract ; 

hence,  interest  must  continue  as  in  the  original  contract,  though -jg 

interest  be  raised  from  fire  to  six  per  cent,   as  in  June,    1796.1  Ruid.  4ft— 

A  confession  of  a  tudgment  on  a  motion  on  a  foriheomne  bond  ^;,      ,„ 

,     ■'      °f  .      ,  .  .     ,  r    ,  "^  8  Rind  160 

operates  as  a  release  of  errors  in  the  ongingl  judgment.  ise. 

An  executor  confesses  judgment,  and  ^\vk%  forthcomng  bonds 
for  the  tesUIor's  debts,  thinking  assets  are  sufficient,  &c.,  butj^"^-  *"— 
finds  they  are  not  so,  owing  to  an  unexpected  depreciaticm  of 
property ;  he  shall  be  relieved  in  equity. 

~A,  B,  and  C,  give  a  forthcoming  bond  ;  C  pays  it  and  saes 
B  as  principal.     It  did  not  appear  in  the  bond  whether  he  was4mQj.ig9_ 
principal  or  swety.     The  superior  court  admitted  evidence  to '»■ 
prove  B  was  principal  and  C  surety,  and  gave  judgment  for 
C,  end  the  supreme  court  of  appeals  affirmed  judgment,  believ- 
iogthe  court  below  had  evidence  of  the  fact. 

^  34.  The  tea  yeara  judgment  Jiien.     Statute,  April  3,  1821, 
is,  that  all  judgments,  hereafter  to  be  rendered,  shall  cease  to  Roe  f.  Swuti 
be  a /mh,  or  incumbrance,  on  the   real  estate,  as  against  fiona '''''"  ^^"'■<'' 
,^(2e  purchasers  or  subsequent  incumbrancers,  by  mortgage,  judg-^"'^^    '"'' 
ment  or  otherwise,  from  and  alter  ten  years  from  the  time  of 
docketing.     Held,  issuing  the  execution  within  the  ten  years, 
and  a  sale  under  it  after,  will  not  extend  the  lien  of  the  judg- 

TOb.  IX.  55 
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Vol.  ,V.    ment,  as  against  subsequent  judgment  creditors,  he.    But  the 
Cu.  136.    'i^D  ceases  at  the  expiration  of  Uie  ten  years. 
Art.  19.       ^  25.    Where  a  shenff  sold  property  on  an  execution  against 
Con.        ^1  ^^^  endorsed  the  amount  of  the  soles  on  the  execution,  and 
•^^~.,,r-',^     afterwards  B  recovered   tht  value  in  an   action  against  the 
fi  Cowen,  280.  sheriff  and  the  creditor,  the  court  alloned  the  endorsement  to 
be  stricken  out,  and  ordered  that  an  aliaafi.fa.  should  issue  fbi 
the  whole. 
6Cow«n. *18       §  26.     The  pit.  in  the  execution  in  ejectment,  was   entitled  , 
to  possesuon  of  three  sixths  on  getting  possession  of  the  whole  ; 
the  court  ordered  him  to  restore  so  much  to  the  deft. 


CHAPTER  CXXXVII. 

WRITS  OF  ERIIOR. 

Abt.  4.  §  6.  Cases.  1?  Mass.  R.  49-52  ;  14  id.  394  ;  2  Pick.  R. 

Con.  597 ;  these  are  further  cases  in  which    error  does  not  lie, 

and  1  N.  H.  Rep.  338. 

^  21.  Error  does  not  lie  on  an  'arrest  of  Judgment;  but 
where  a  cerdict  has  been  given  for  the  pit.  and  judgment  is 
arrested,  he  may  move  for  judgment  against  himself,  in  order 
to  bring  8  writ  of  error  ;  and  if  the  court  refuse  to  give  such 
judgment,  be  may  apply  to  the  Supreme  Court  for  a  nunu/a- 
mvt.     Home  v.  Barney,  19  Johns.  R.  347. 

^  22.  A  juror  being  challenged  as  being  interested  on  the 
voire  dire,  swore  be  was  not,  but  the  triers  found  he  was  not 
indifferent,  and  he  was  set  aside ;  the  Common  Pleas  expres- 
sed no  opinion.  Held,  no  writ  of  error  lay.  Mechanics'  Bank 
e.  Smith,  19  Johns.  R.  115;  but  Foot  tt.  Sabin,  do.  154,  er- 
ror lies  when  the  defi.  moves  to  nonsuit  the  pit.  because  bis 
evidence  loially  fails,  and  the  Common  Pleas  refuses  the  non- 
suit, 
ftobiion  V.  ^  23.  If  an  order  of  n  circuit  court,  merely  set  aade  a 

s^,  8  Lilt,  judgment  and  verdict  and  give  judgment  for  costs,  making  no 
other  disposition  of  the  cause ;  this  is  no  ground  for  error.  3 
Utt.  147.  Under  the  act  of  1616,  error  does  not  lie  after 
three  years  on  a  joint  decree,  though  one  of  the  pits,  in  error 
was  a  feme  covert  when  (he  decree  was  made.  Otherwise, 
under  the  act  of  1796,  p.  163. 

%  24.  Golden  c.  Knickerbocker,  2  Cowen,  31-56.  Court 
of  errors.  Held,  1 .  Error  to  the  Supreme  Court  does  not 
lie  for  the  deft,  below,  on  his  default,  (court  not  unanimous,) 
and  when  brought  in  such  case  ia  to  be  dismissed. 

3.  The  pit.  in  error  may  allege  diminution,  slating  what  is 
omitted,  and  have  a  certiorari  to  have  a  transcript  of  all 
omitted. 
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3.  When  there  is  a  count  oa  a  aote,  and  the  moaey  counts,  Vol.  V. 
the  clerk  may  assess  the  damages  on  tbe  act  of  New  York,  1  Ch.  137. 
R.  L.  532  ;  and  not  on  English  aulhoHiies  ;  and  it  seems  he  ,^,  4, 
iDBy  assess  dama|;es,  generally,  on  such  counis,  for  one  senator  Ctm. 
obaerred  the  note  is  evidence  on  the  money  counts,  so  he  had  ^.^-v-^/ 
a  measure  of  damages  whereby  la  assess  damages  on  any  of 

tfaem.     In  such  a  case  the  judges  in  Massachusetts  assess 
them,  being  empowered  so  to  do,  by^  statute,  &c. 

4.  The  Chancellor,  and  it  seems  eleven  senators,'a  majority, 
held,  if  the  deft,  make  no  defence  in  the  Supreme  Court,  but 
is  defaulted,  in  which,  on  application,  he  can  have  redress,  he 
has  no  writ  of  error ;  and  that  the  jurisdiction  of  the  court  of 
errors  is  only  '  to  reexamine  and  rejudge,  and  to  correct  erro- 
neous decisions  actually  made ;'  'to  affirm  or  reverse  or  alter 
determinations  made  by  Judges; '  twund  by  the  constitution 
to  give  reasons  for  their  decisions.  Sudam  and  seven  other 
senators,  it  seems,  agreed  in  most  of  these  principles,  but  did 
not  agree  in  dismissing  the  writ  of  error ;  but  Sudam  thought 
a  court  may  give  judgment  on  default,  and  it  is  strictly  a  judg- 
ment on  which  error  lies.  He  made  three  questions  involving 
tbe  above  points ;  did  not  agree  in  the  first,  but  did  in  Uie 
Others. 

^  31.  A  writ  of  error  lies  from  the  Supreme  Court  of  the  Abt.  5. 
United  States,  on  a  judgment  of  the  Circuit  Court,  awarding    Con. 
a  peremptory  mandamu.     7  Wheat.  534. 

^  33.  An  erroneous  decree  for  land  is  made  against  one  c*n*ghu « 
dead  at  the  time,  and  though  the  suit  is  not  revived,  his  heirs  jj^' 
have  error  in  their  own  names,  and  need  not  apply  to  the  court 
below,  to  annul  the  decree ;  and  3  Liu.  1. 

§  33.  Held,  1.  An  execution  may  issue  as  soon  as  a  judg- Blunt  e. 
meot  is  perfect,  subject  to  he  defeated  by  a  writ  of  error  filed  Greenwood.  1 
in  toot  juridical  days  thereafter :  3.  A  writ  of  error,  returna-     "*'''^*-    ■ 
Ue  to  the  Supreme  Court>  must  issue  from  it,  and  is  a  nullity, 
if  issued  from  chancery:  3.  A  writ  of  error  will  not  supersede 
an  execution  exeatied :  4.  In  such  case  the  court  may  order 
the  money  to  be  brought  into  court,  to  abide  tb&^ent  of  the 
writ;   form  of  ihe  mandamuii   there  was  a  rule  to  show 
cause,  tw. 

^  34.  Error  limited  to  five  years,  &c.     Deft,  moved  for  aMuib>u*aCo. 

rule  to  enter  continuances  from  '  to ;  also  to  enter  j'^*"^  J^ 

on  file  a  bill  of  exception*.  Held,  t.  The  pit.  cannot,  by  70. 
orailtiag  to  enter  continuances,  be.,  lessen  the  defts'.  right  to 
bring  error  :  3.  Where  the  judgment  is  rendered  within  five 
years  in  fact,  but  by  omitting  the  continuances  it  appears  of 
record  to  be  above  five  years  before.  Error  being  brought, 
the  court  ordered  the  continuances  entered  nttno  pro  (tmc,  so 
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Vot,.  V.  as  to  ftToid  the  act  of  limitations  :  3.  Whsre  a  bill  of  axcep- 
Ch.  ]37.  tioDs  Itxl  liBB"  token,  but  not  entsred  on  tba  roll,  or  Sled,  dot 
Art.  5.  attached  to  the  record,  iha  court,  after  a  delay  of  severs) 
Con.  ysars,  ordered  it,  on  motion,  to  be  so  filed  and  attsched,  in 
s^i^,..^  order  to  enable  the  deft,  to  bring  error.  Also,  eiweution  tmt 
issued,  and  sales  and  sslisfticiion  made  under  it. 

^  25.  1  Cowen,  366-367.     If  the  Common  Pleas  ooghl 
to  nonsuit  the  pit.,  and  reuses  to  do  it,  error  lies. 
J.        (■  %  9  cot-  It  is  error  in  a  court  of  law,  to  enter  jodgmenC 

57'  '  against  the  deft,  on  the  day  after  n  conditional  ^dgmeni  has 
been  confirmed  at  the  rules  ;  he  having  to  tbe  next  term,  he. 
by  statute,  1  Rand.  460;  and  4  Rand.  ]93-'ig4,  ivhen  the 
judgment  of  a  competent  court  is  pronounced  on  any  question, 
it  is  conclusive  on  all  other  tribunals  until  it  is  reversed  by  a 
regular  course  of  proceedings.  Tbe  judgment  rendered  was 
that  of  a  Hustings  court,  appointing  an  administrator,  with  the 
will  annexed.  This  judgment  was  not  appealed  from ;  ^e 
same  person  applied  a  second  time.  Judgment  in  this  Hus- 
tings court  against  him ;  lie  appealed  from  this  secoitd  judg- 
ment or  decree,  to  tbe  Superior  Court ;  and  then  to  (be  Su' 
premo  Court;  and  Held,  the  said  first  judgment  not  appealed 
from  or  on  error  reversed,  concluded  the  party. 
Akt.  9.  ^  ^'  ^^^^^  leisure  of  goods  under  a  jieri  faoiiu,  a  writ  of 

Con.  '  error  ia  m  lupertedaiu.  1  Har.  &.  McH.  321-223.  And 
though  error  be  pending  and  writ  of  error  bond  be  filed,  the 
court  may  issue  a  writ  of  venditioni  exponat,  for  the  sale  of 
the  goods.     11  Wheat.  414,  as  to  summons  and  scveraitce. 

§  II.  Dorria  v.  Callow,  2  Lilt.  371.     Where  a  writ  of  er- 
ror coram  nobit  has  been  quashed  for  insufficiency  of  notice, 
tbe  notice  must  be  made  a  part  of  the  record,  by  a  bill  of 
exceptions. 
M'Coyv.  Hill,      ^  13.  Where   error  is  assigned  in  overruling  a  motion  in 
t  Lin.  8TT.      arrest  of  judgment,  the  grounds  assigned  for  the  motion,  must 
appear' in  the  transcript  of  the  record  of  the  court  below,  oth- 
erwise, the  court  of  Appeals  cannot  take  notice  of  it. 
Oovernor  e.  ^   1 3.   On  a  plea  of  nui  tiei  rec«rd  to  Ml  actioD  on  a  tuper- 

^on,  1  Litt.  tetleat  bond  in  a  writ  of  error  coram  nobii,  where  it  appears 
that  a  summons  issued,  that  both  parties  appeared,  that  a  trial 
was  had,  and  the  pit.  in  error  prevailed  in  tbe  inferior  court, 
the  record  is  complete  wiiliout  the  writ  of  error. 
Gohlgbuiye.        'J  14.  The  court  of  appeals  cannot  notice  the  instructions 
Msy.i  Litt     iQ  a  jury,  unless  by  bill  of  exceptions  made  a  part  of  the  rec- 
ord, or  otherwise,  though  copied  by  the  clerk  with  tbe  record. 
BrisUn,adm'r.      ^15.  Error  to  tbc  Common  Pleas.     H^,  the  ph.  may 
4  Covwd'ms'-  ^**'B"  common  errors,  and  allege  t^inution  at  tbe  same  time, 
fiW.  and  tak6  out  a  etrti^mn,  aud  enter  his  rule  to  jmn  in  error : 
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9.  And  if  tbe  deft,  do  not  join  in  eiTor  aceording  to  tbe  rale,  Vol.  V. 
the  pit.  may  enldr  a  defaalt,  ^ugh  jba  eerturari  be  not  re-  Ch.  137. 
tunwd.  jlrt.   10. 

^  6.  In  replevin,  in  the  county  cowt,  the  clerk  omiiied  to       Com. 
enter  the  rettim  atearded,  on  error,  brought  in  tbe  Creneral     ...rv-^ 
Court,  it  ordered  a  ffrii  of  dimimOioo  to  the  county  conrt,  od 
tbe  ground  it  had  autboriiy  to  correct  its  judgment,  at  anytime 
when  informally  entered  by  the  clerk.    4  Har.  &.  McH.  163- 
166,  Duval  V.  Wells.     See  Amendments,  ch.  184,  a.  6. 

§  23  con.  CosW  in-  New  York.     Raymond  v.  Merohaot,  4  Art.  15. 
Cowen,  ISS-ISS.     The  statute  concemmg  writs  of  errors,  1    Con. 
R.  L.  143,  s.  2,  requiring  the  pit.  in  error  to  give  bail  for  the 
debt  or  damages  and  coits,  extends  to  a  jodgmeot  for  the  6e(t. 
for  costs    only.     3  Cowbu,    147,    same    case.     Was  a  new 
question  on  .the  construction  of  the  act. 

Some  laU  cotes  of  error  in  Ptnntyhania,  of  general  uk.  \b.t..}7. 
It  may  be  observed  that  writs  of  error  in  this  Slate,  are  regu-    Con.    . 
leted  in  a  convidenble  degree  by  several  statutes.     February 
24,  1806  ;  March  U,  1806  ;  March  20,  18J0. 

^  1.  A  party  has  a  right  to  ask  tbe  court's  opiDion  on  a 
point  of  law,  touching  the  iuue,  and  to  refuse  to  gife  it,  is  er- 
ror.     1  Sei^.  &  R.  449  ;  4  do.  298. 

4  3.  There  must  be  nothing  in  the  charge  of  the  judge, 
that  may  lead  the  jury  to  infer  that  they  are  not  to  consider 
tbe  facts,  find  weigh  the  evidence.     4  Serg.  &.  R.  442. 

^  3.  It  is  not  ground  of  error  if  the  court  err  in  their  charge 
on  a  matter  immaterial,  and  not  pertinent  to  ibe  issue.  4  Serg.    , 
flc  R.  496.     NtR-  is  the  court  bound  to  nnswer  any  question 
not  pertinent  to  the  issue,  nor  any  qoestion  not  fairly  nrisii^ 
out  of  the  evidence.     3  Serg.  &  R.  363. 

^  4.  Though  the  judge  gives  a  decided  opinion  on  the 
faets,  yet,  if  given  merely  as  opinion,  and  not  as  a  direction 
bindii^  on  the  judgment  of  the  jurv,  it  is  not  error.  4  Serg. 
&  R.  442. 

^  5.  If  (he  evidence  be  written  and  parol,  the  deft's.  coun- 
sel bas  no  right  to  ask  tbe  opinion  of  the  jodge,  if,  on  tbe 
whole,  tbe  pit.  has  maintamed  his  action,  i  Serg.  &.  R.  176. 
Nor  is  it  error  if  tlie  judge  leave  tbe  whole  case  to  the  jury 
when  mixed  up  of  law  and  fact,  imless  the  f^onnsel  select  some 
particuUr  point  for  bis  opinion.  2  Serg.  k,  R.  464.  Nor  is  tfae 
court  bound  to  answer  and  state  what  tbe  law  is  on  all  tbe 
evtdenoe.  Its  opiiuon  is  to  be  asked  only  on  specific  tacts, 
granted  or  Boppoaed.     1  Self.  &  R.  515. 

^  6.  Error  lies  not  for  the  couft's  misstating  an  abitract 
prtae^e,  aot  relating  to  the  cause,  or  arising  out  of  the  evi- 
dence. 3  Serg.  4i.  R.  344.  If  tbe  jury  understand  the  judge, 
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Vol.  V.  arror  does  not  lie  on  account  of  his  languBge,  to  wtuch  erilical 
Ch.  137.  objections  may  be  made.  4  Serg.  St  R.  211. 
./Irl.  17.  ^  "^^  ^^  tbe  court  be  asked  to  answer  an  abstract  question, 
Con.  in  the  case  before  the- jury,  it  may  take  a  view  of  the  general 
>.«i^^,~^  principles  of  law  relating  to  the  question,  and  observe  there- 
upon, as  it  may  deem  proper.     4  Serg.  b  R.  471. 

^  8.  If  ihe  pit.  bring  error,  the  court  above  may  give  (he 
right  judgment.  If  the  deft,  bring  erroc,  it  can  only  reverse. 
4  Serg.  8c  R.  396  :  may  reverse  in  part,  and  affirm  in  part :  id. 
Otherwise  in  a  criminal  case.     4  Serg.  fa  R.  451. 


CHAPTER  CXXXVIU. 

CERTIORARI. 


Art.  1.  ^  *^-  N*™  York.  The  Suptetne  Court  has  a  general  su- 

Con.  perintending  power  to  award  a  certiorari,  not  only  to  inferior 

courts,  but  to  persons  invested  by  the  legislature  with  power 
over  the  rights  and  property  of  others,  for  the  purposes  of 
supervising  their  proceedings,  even  in  cases  in  which  they  are 
authorized  finally  to  hear  and  decide,  &c.  he  Roy  v.  Corpora- 
tion of  New  York,  20  Johns.  R.  430.  It  is  reasonable  to 
understand  that  every  Supreme  Court  in  the  United  States  has 
such  power  to  issue  this  writ  of  ctriiorari. 

^  15.  A  certiorari  is  granted  by  the  Supreme  Court  on 
facts  not  contested,  apparent  on  the  records  or  pspers  before 
the  court ;  but  a  rule  is  proper  when  an  application  is  made 
on  facts  not  so  apparent.  In  all  cases,  when  the  cerltorort  is 
returned,  tho  facts  may  he  controverted.  Cherry  v.  Slade,  3 
Hawks,  400.  Many  other  cases  of  certiorari  in  North  Caro- 
lina, as  1  Hayw.  17-28-302-367-420;  2  «ayw.  245;  1 
Taylor,  15:1  Car.  Law  Rep.  379 ;  2  do.  70-636  ;  1  Murph. 
184-43S';  2  do.  262.  This  writ,  as  well  as  that  of  error,  is 
much  used  in  North  Carolina,  as  well  as  in  Tenneraee,  as  in 
'  the  numerous  reports  in  those  States:  all  on  the  common 
principles,  common  to  twentythree  States,  but  with  many  minor 
variations  introduced  by  Slate  statutes.  See  i  and  2  Tenn. 
Rep.  and  Hayw.  R.  of  Tennessee. 

Abt.  2.  §  6.  On  a  certiorari  to  a  Justice's  court,  he  must  return,  as 

Con.  to  all  the  facts  stated  in  the  affidavit  on  which  it  is  founded} 

1  CairaD,  69—  that  they  are  true  or  not  true,  according  to  tke  bttt  of  his  rt' 

^'  collection  and  bdief.     Nor  is  he  excused  on  his  agidavit  that 

he  has  no  minutes  and  remembers  nothing  by  which  he  can 
make  such  a  return.  So  is  he  required  to  do  by  the  act  [seas. 
36,  ch.  53,  s.  20,  \  R.  L.  397.)  A  return  to  a  eertiorart  will 
be  set  aside  if  it  be  drawn  by  the  attorney  for  (he  pit.  in  error, 
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but  not  if  dictated  by  ibe  juslice,  md  so  csrii&ed.  3  Cowen,  Vol.  V. 
SO;  same4  Cowen,  606,Pfiilipp. Caawell,  537.  Sectw,  deft's.  Ch.  138. 
attorney.  ^rt.  2. 

^  9.  Only  certiorari,  aad  not  error,  lies  to  the  orphan's       Con. 
court  from  the  general  court.     3  Har.  fii  McH.  348.  ^^-^^-«k' 

Certiorari  lies  to  the  court  of  Common  Pleas  in  criminals  Pick,  las— 
proseculioaa  carried  there  by  appeal  from  a  justice  of  the  peace.  ^^- 
Ceniorari  lies  not  to  remove  into  the  Supreme  Court,  proceed- ^^^  ^  f^^ 
ings  commenced  before  a  judge  of  the  Common  Pleas,  under  bie,a>Jalini. 
the  act  of  April  13,  1830,  to  amend  the  act  ooncerning  dis- '''  ^- 
tresses,  Stc.  until  the  case  has  been  finally  tried  and  judgment 
giren  before  the  judge  of  the  Common  Pleas.    Nor  will  a  writ 
of  certiorari,  though  issued  after  judgment,  sUy  the  writ  of 
restitution  in  such  case. 

^  10.  The  pit.  in  error  must  procure  a  return  to  a  GerlH>ran>Co"»>H. 
or  be  nonsuited.     And  &  return  must  contain  in  itself  a  com- 
plete history  of  the  esse,  and  not  by  reference  to  affidavit  on  \ 
which  it  is  founded. 

§   11.  On  cerftorurt  to  a  justice's  court  In  a,  suit  under  the  Htrwood  «. 
■cisesa.  47,  ch.  228,  for  the  more  speedy  recovery  of  debts,  Jj^J^'™_ 
to  the  value  of  $50,  the  deft,  omitted  to  plead,  so  no  iuue  ao3. 
could  be  Joined  and  tried ;  hence  no  appeal  to  the  Common 
Pleas.     Therefore  on  Che  last,  certiorari  issued  on  judgment 
against  the  deft.  &c.  id.  536. 

^  12.  Cause  must  be  shown  for  a  certiorari  in  all  cases  Hunn  r- &■- 
where  it  is  to  review  the  proceedings  of  an  inferior  jurisdiction  ^*  »1. « 
for  error,  except  the  people  sue  out  the  writ.     '  If  it  were3yf  en.BW— 
otherwise,  we  might  have  every  petty  judicial  controversy  in 
the  State  before  us.' 

^  12.  Mailer  dehori  the  record.  It  seems  in  order  ioAbt.  4. 
warrant  the  issuing  of  this  writ,  on  error,  to  bring  up  any  pro-  Con. 
ceedings  dehors  the  record,  the  pit.  in  error,  must  first  assign 
the  diminution  specially,  and  serve  it  on  the  deft.,  or  his  at- 
torney, as  in  common  coses  of  an  assignment  of  errors.  The 
court  may  award  a  certiorari  in  support  of  a  judgment  at  any 
lime. 

^  6.  This  was  a  writ  of  certiorari  on  ibe  militia  act  U>Abt.  7. 
remove  proceedings  commenced  before  a  justice  of  the  peace    Con. 
on  the  complaint  of  the  clerk  of  a  company  of  miliiia.     Held,  i«  Mm.  s. 
when  a  volunteer  company  is  enlisted  within  certain  limits,  a|;,,|J|^, 
prima  in  it,  who  removes  out  of  those  limits,  is  not  held  af-weiichii. 
terwards  to  do  duly  in  it;  but  he  may  be  enrolled  in  the  re- '-"""°'"<* 
gular  militia  company  within  whose  limits  he  dwells  :  2.  The 
warning  to  a  soldier  in  the  militia  to  appear  at  a  muster,  being 
left  at  his  workshop,  is  not  sufiicient  notice  :  3,  A  volunteer 
company  must  be  raised  within  the  brigade,  Sic.  :' hence,  4. 
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Vol.  V.  Wbea  one  of  eucb  camp&ny  inoves  permtnentlj'  out  of  ihote 
Ch.  138.  limili,  (ii  in  this  case,)  he  ceaies  to  belong  to  it :  6.  7%c 
Art.  6.      utual  place  of  abode  is  the  dwelling  koiae. 

Con.  ^  "^^   Certiorari  an  the  mtiiiia  act  to  remove,  &c.  as  sec. 

\^-.,'i^/  6>  Held,  the  power  of  the  goveroor  bmI  couocil  to  mak« 
i«  Mu8.  R.  new  divisions  of  tntlitia  compaDies,  and  the  e&cts  (^  orders, 
MS,  6St.        making  sucli  divisions,  are  as  settled  in  the  case  of  the  Conn 

monwealth  e.  Thaxter,  11  Msis.  R.  386. 
nMH>.B.         ^  8.  Petition  for  a  writ  of  eertiarmri  to  a  jusiioe,  &c.  to 
Odid*'*"*'    certify,  iiui.  tbo  proceedings  on  the  complaint  of  Child,  clerk, 
Sec.  on  which  Leee,  a  qtu^xr,  had  been  fined.     As  a  copy  of 
the   proceedtDgs   accompanied   the   petitioa,  llie  cause    wis 
heard  on  the  fserits,  «9  on  the  return  of  a  mriiorari.     Held, 
to  exempt  Lees,  he  should  have  produced  a  certificate  (o  the 
comoranding  officer  of  the  company,  fiu:.  before  the  first  Tues- 
day of  May,  preceding  his  being  warned  to  attend  the  muster 
/  of  the  company ;  3.  The  committee  must  aver  in  their  certifi- 

cate they  believe  the  party  conscientiously  serupuloBS  of  bear- 
ing nrnis. 
1  Kck.  R.  ^  9.  Certiorari,  as  sec.  6,  he.     Held,  a  person  having  a 

1S4-1M.  temporary  residence,  for  a  special  purpose,  at  a  place  where 
he  is  not  domiciled,  is  not  hable  to  be  there  eoroUed  io  tfae 
miliUB.  Tbe  deft's.  domicil  was  at  New  York  :  he  and  bi» 
family,  as  visitors,  spent  most  of  the  Summer  and  part  of  tbe 
fall  at  bis  father's  in  Medford. 

^  10.  1  Pick.  R.  241-S62,  Ex  parte  Hall,  held,  by  an 
extraordinary  promotion  in  tbe  militia,  no  officer  is  tuperaeded 
except  the  one,  who  in  the  ordinary  course  of  promocioa, 
would  have  succeeded  to  the  vacant  office,  and  it  seems  be 
only  has  a  right  to  resign. 
JP"'*!!*-  ^11.  Petition  for  a  writ  of  oertiorvri  to  « justice,  &c.  wbo 

jorft  gIIi^.  ^^^  ^"^<^  Gallop  for  neglect  to  appear,  &c.  Held,  umier  tbe 
statute  of  1809,  c.  108,  a  brigadier  general  may  discharge  s 
private  from  a  volunteer  company  on  the  applicetioo  of  tbe 
oaptain  of  a  elandiitg  company ;  and  if  the  prirate  do  duty 
in  the  standing  company,  he  will  not  be  liable  to  a  fine  iw 
son  appeerance  in  the  volunteer  compoiiy,  though  his  dis- 
charge should  not  be  duly  notified  to  tbe  captain  of  auch  com- 
pany. 


CHAPTER  CXXXIX. 

DEBT;  GENERALLY. 

Au.  1.  ^3  'O"-  ^e  ch.  S9,  a.  16,  a.  I ;  Bariy  v.  Robinson,  New 

•  Con.  R.  393 ;  8  Wheat.  €72,  Sic.  there  cited  ;  ch.  29,  a.  16,  i.  i . 
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Debt  lies  on  a  promissory  note  against  executors,  the  wager   Voc.  V. 
of  taw,  if  it  ever  had  legal  existence  in  the  United  States,  Ch.  139. 
is   noiv   completely  abolished  ;  debt   against   an   executor  is     Art,  1. 
in  the  detinet  only,  unless  ha  has  made  himself  personally       Con. 
liable,  as  by  a  devastavit.    8  Wheat.  642-675.  ---"v-*^ 

^  6.  D^t  lies  on  no  condtVtonai or  collateral. underiaking.SOrMiil.  128- 
A  indorses  a  writ  and  the  principal  avoids  the  remedy  under  Bi»ney.  ' 
the  statute  1784,  ch.  28,  (statute  1821,  ch.  59,  s.  6,)  is  by 
tcire  facial,  and  not  by  action  of  debt.  The  endorser's  un- 
dertaking is  in  its  nature  conditional.  It  is  also  a  collateral 
under»king  by  one  man  for  the  conditional  payment  of  the 
debt  of  another.  ;- 

^  1  con.  No  vatjlab^e  to  state  the  words  pf  a  contract,  &c.  Abt.  Wj"^ 
as  Barn.  &  Cres.  SSg-'SfiS,  a  declaration  stated  that  by  a  Con. 
certain  indenture,  it  is  witnessed,  Sec.  and  stated  the  words  of 
the  deed.  Held,  there  was  no  variance.  The  legal  effect  of 
the  whole  deed  may  be  differed  from  that  which  the  pert 
stated  imports :  3.  Where  the  deft,  sets  out  on  oyer  a  deed 
on  which  the  declaratinn  is  framed,  be  cannot,  on  demurrer, 
take  advantage  of  a  variance,  in  an  immaterial  part,  between 
the  deed  stated  in  the  declaration,  and  as  set  out  on  oyer. 

^  9  con.  2  Pick.  R.  6J2 — 517,  Barrett  o.  Pritchard.  Abi.  8. 
Conditional  tale  with  delivery.  Trover  for  a  quantity  of  Com. 
wool.  Pit.  owned  it,  and  delivered  it  to  the  deft.,  to  be  man- 
ufactured, who  gave  his  receipt,  saying  he  received  it  to 
manufacture,  &C.  at  75  cents  a  pound,  &c.  '  which  amount  I 
agree  to  pay  in  six  months  :  the  wool,  before  manufactured, 
after  being  manufactured,  or  in  any  stage  of  manufacturing,  to 
be  the  property  of  the  pit.  until  the  above  amount  be  paid.* 
Held,  the  property  remained  the  pit's,  until  the  payment  boili 
against  the  deft,  and  his  creditors.  Cited  4  Mass.  R.  405  ; 
17  do.  606.  No  fraud  on  them,  as  delivery  in  such  a  case 
WB3  not  evidence  of  properly  in  the  deft.,  and  if  they  saw  the 
receipt  they  saw  the  condition.  See  chapters  as  to  Frauds  ; 
14  Johns.  R.  167  ;   IS  do.  147—349  ;    16  do.  325. 

A  has  goods  in  his  store  and  sells  them  to  B,  on  credit,  i  Huon,  tin- 
takes  bis  note  payable  in  six  months  on'  interest.  The  goods  }}hP^'^^  '• 
being  sold  by  marks  and  numbers ;  and  it  is  a  part  of  the 
bargain  they  may  remain  in  A's  store,  rent  fre^,  at  B's  option 
and  for  bis  benefit,  until  A  shall  want  the  store  room.  Here 
is  a  complete  sale  end  delivery  ;  and  if  B  become  insolvent', 
A  cannot  retain  the  goods,  but  B's  trustee  may  recover  in 
trover  against  A,  he  having  sold  them  to  C. 

3  Mason,  478,  BuSum  ».  Merry.'  Trover  for  two  thou- 
sand nine  hundred  pounds  of  cotton  yam  and  seven 
ttKHuand  yards  of  cotton  cloth.     Plea,  not  guilty.     Facts  : 

VOL.  n.  56 
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Vol..  V     the  pit.  owned  the  yarn,  and  ofiered  to  sell  it  to  one  Hutcbio' 
Ch.  139.  son.     He  failed,  and  his  property  was  assigned  to  the  deft. 
.Srt.  8.     He  declined  buying,  but  offered  to  take  the  yarn  at  65  cents 
Con.       a  pound,  and  to  pay  tbe  pit.  the  amount  in  plaidi,  at  15  cents 
^^>v'^^    a  yard  ;  also  offered,  as  nearly  as  he  could,  to  use  the  pit's, 
yarn   in  makiog  the  warp  of  Uie  plaids,  and  to  use  for  fillbg 
other  yarn  of  as  good  quality.     The  bargain  was  closed  ac- 
cordingly, and  (he  yarn  delivered   to   H.,  before  he  failed, 
when  he   failed  it  was  not  manufactured  into  cloih,  but  with 
his  other  property  was  assigned  and  delivered  to  the  deft,  for 
ilie  benefit  of  H  s.  creditors.     Held,  here  was  a  sale,  and  the 
property  passed  to  Hutchinson.     See  Accession,  ch.  76,  a.  1, 
and  19  John.  R.  44;  rather  doubted  by  Judge  Story.     See 
Warranty  of  Goods,  cb.  62.  , 

Where  the  sale  has  been  completed  and  the  properly 
Nonoav.  changed,  or  not,  is  a  question  for  the  jury.  13  Johns.  R.  294. 
fjt""' •'  If  a  creditor  receive  from  the  debtor  property  to  pay  the  debt, 
—2  cisut.  and  possesses  and  uses  it,  and  has  a  reasonable  time  to  sell  it 
Rtp.  7T0,  snd  does  not  sell  it,  or  take  tbe  usual  steps  to  do  so,  be  is 
deemed  a  purchaser. 

A,  having  furniture  and  plate,   became  insolvent,  and  B, 
a  widow,  and  his  wife's  mother,  lent  A  her  notes  to  a  large 
amount,  payable  to  a.  creditor  of  A,  and  he  covenanted  to 
pay  them,  and  she,  as  the  head  of  tbe  family  and  conductor 
19  Johiw.  318.  of  it,  being  in  possession  of  the  furniture  ;  A  made  a  bill  of 
Coirall  t.        sale  of  it  and  of  the  plate,  and  deemed  valid. 
Y^^r'au       ^  ^^  ""■  Heirs  being  liable  to  the  creditors  of  their  an- 
'  cestor  in  respect  to  lands  descended  to  them,  no  alienation  by 
them  after  the  suit  brought  can  protect  them  or  their  purcha- 
ser :  but  2.  When  land   is  sold   by  license   or  order   of  the 
court  of  probate,  or  surrogate,  on  the  application  of  an  exficu- 
tor  or  Bdininistrator,  for  want  of  sufficient  personal  assets  un- 
der  tbe  statute,  fsess.  36,  ch.  79,  $.  23,  24,  25,)  such  saie, 
being  declared  valid  and  edectual  against  the  heirs  and  devi- 
sees, and  all  persons  claiming  by,  from,  or  under  thom,  is  alao 
valid  and  conclusive  against  a  creditor  who  bad  brought  bit 
N.  action  against  tbe  heirs,  and  may  ha  pleaded  fay  them  in  bar 

of  such  action  :  3.  Such  creditor,  by  bringing  his  action 
against  tbe  heirs,  does  not  acquire  a  lien  on  the  land  descend* 
ea  to  them,  but  his  Jiea  is  merely  on  the  heirs,  in  respect  to 
tlie  land  descended,  so  that  tbey  cannot  alien  it  after  the  ac- 
tion 1s  brought  and  defeat  his  claim  ;  4.  Tbe  beir  of  an  in- 
testate takes  the  land  of  his  ancestor,  subject  to  the  right  of 
the  administrator,  to  apply  to  a  court  of  prdiate,  ot  surrogate, 
fpr  the  sale  of  it,  in  order  to  pay  debts,  and  wbeo  the  pom^ 
U.  given  by  the  court  of  probate,  or  surrogRte,  for  that  purpai<), 
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hu  been  executed,  the  title  of  the  heir  is  gone,  and  he  has  Vol.  V. 

nothrag  by  descent.     So  the  heira  take  the  lands  of  their  an-  Cb.   139. 

eestor  deceased  intestate  so  subject  in  every  state  in  the  Union  Art.  8. 

where  his  lands  are  liable  to  he  sold  for  the  payment  of  his  Con. 

debts  by  the  ficensc  or  order  of  some  court,  and  it  is  under-  ----v-^ 
stood  that  in  every  State  in  the  Unim  lands  may  be  so  sold 
by  some  pub&c  authority. 


CHAPTER  CXL. 

ANNUITIBS. 


^  33  con.  AwioiH^  in  cotnmon,  8ic.     A  bequest  of  annuity  i  jacgb  fc  W. 
to  the  children  of  A,  in  equal  shares  and  proportions,  to  con-  tM. 
linue  during  their  joint  lives,  and  the  life  of  the  survivor  of 
tbem,  they  take  in  common.    There  is  no  survivorship  among 
them  by  implication.     Hence,  nben  one  dies  its  share  goes  to 
the  representatives  of  it. 

^  24.  Where  an   agreement  was  made  for  the  sale  of  an  i  jieob  k  V. 
annuity  to  commence  from  the  date  of  the  agreement,  and  toSf'^Sj 
continue  for  three  lives,  to  be  named  by  the  grantee,  thoj^,^.     *' 
court  decreed  a  specific  performance  thereof  when  the  thj-ee 
lives  bad  not  been  named,  the  grantor  having  occasioned  the 
delay. 

26.  Covenant  stating  that  by  a  certain  indenture  between  sBiin.* 
the  leslBior  of  the  first  part,  Patience  Petrie  of  the  second,  ^?^''***' 
and  the  pit.,  one  Beddome,  and  snid    John  Bury  of  the  third,  j.  Bury  ind 
which  iodentare,  sealed  by  the  testator,  the  pit.  brought  iutouatliEr,  »i'n. 
court,  and  averred  that  Beddome  and   John  Bury  never  seal-'*'*"^''^- 
ed  or  delivered  said  indenture,  reciting  a  marriage  was  in- 
tended  between  the  testator  and  P.  Petrie,  in  consideration 
thereof  the  testator  covenanted  with  the  pit.,  Beddome,  and 
J.  Bury,  that  in  case  the  marriage  took  place,  and  said  Pa- 
tience survived  him,  liia  heirs,  executors,  or  administrators, 
should  pay  to  them,  the  pit.,  Beddome,  and  J.  Bury,  an  an- 
nuity of  £200  for  the  use  of  the  said  Patience.     Marriage 
took  place,  she  survived  and  stiU  living,  8ec.  and  £350  of  the 
aoDuity  was  in  arrear>     Def^.  set  ont  the  deed  on  oyer,  and 
demurred,  and  joinder.     The  court  held,   1.  That  all  joint 
covenantees,  who  may  sue,  mat  sue,  and  that  the  declaratioD 
was  bad,  as  it  did  not  appear  that  any  of  the  covenantees  had 
not  assented  to  the  deed,  thoogh  they  did  not  seal  it :  3.  It 
seems  as  the  covenant  was  made  with  three  persons,  though 
two  did  not  seal,  yet  in  law  it  is  not  converted  into  a  covenant 
with  one.     Holrayd,  J.  said,  'there  are  many  cases  which 
■bow  that  all  joint  covenantors  may  sue  although  they  have 
not  sealed.' 
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Vol.  V.        ^  26.  IJ  an  agent  iadSy  tecure  an  annuity,  he  it  not  liabU 
Ca.  140.   toithout  a  reward,  Sfc.     The  pit.  litated  in  bis  declaration  that 
'  v^-s^-«k/    iR  consideration  he  would  employ  the  defis.  at  their  request  to 
4  Bam.  fc        vest  £1400,  in  an  annuity,  ihey  promised  to  do  ibeir  duty  in 
c™«.  SW-8S1.  ,i,e  premises ;  that  the  pit.  did  so  employ  them,  but  iliey  did 
not  perform  their  duty,  fitc.,  but  took  insufficient  security, 
whereby  the  pit.  lost  bis  money.     On  motion  in  arrest  of 
judgment,  held,  the  count  was  bad,  as  it  did  not  state  that  any 
reward  was  to  be  paid  to  the  defls.,  or  that  they  were  em- 
ployed  in  any  particular  character,  so  as  to  make  them  re- 
sponsible for  taking  had  security,  though  not  guilty  of  negli- 
gence or  dishonesty.     Pit,  cited   Coggs  v.  Barnard  and  Elsee 
i>.  Gatward.     The  court  snid  there  were  three  counts,  and  if 
.  either  was  bad  the  judgment  must  be  arrested.    But  the  .court 
seenied  to  tbink  thut  if  the  defts.  bad  been  described  as  at- 
tornies  they  would   have  heen  liable,  or  if  tbey  had  acted  dis- 
houRsily,  or   with  gross  negligence.     For  the  defls.  was  cited 
Bourne  v.  Diggles,   2  Chitly,  311,    a  case  like  the  present, 
only  the  person  employed  was  called  an  attorney,  and  held  lo 
be  sufficient. 


4M,  CofflD  «. 


CHAPTER  CLXI. 

DEBT  ON  AWARDS  AND  ARBlTSATIOIf  BONDS, 

Art.  3.         ^  6.  Pit.  sued  the  deA.,  as  administrator  on  promises  of  the 
Con.  ioteslate  and  of  the  administrator.     Action  was  referred  under 

Iw'ci^*'  *  ™'^  ^^  court,  with  all  demands  between  the  pit.  and  the  in- 
testate. Held,  the  administrator  could  legally  enter  into  the 
rtile,  and  under  it,  not  material  whether  the  counts  were  good  in 
fbnn  or  not,  rightly  joined  or  not,  &c. :  3.  The  referees  might 
allow  advances,  made  by  the  ph.,  on  account  of  debts  due  from 
the  estate  of  the  intestate,  though  they  became  due  and  were 
paid  after  his  death  :  3.  And  could  award  damages  de  bonis 
teitatorit.  '  For  if  due,  the  administrator  would  have  been 
obliged  to  pay  them,  and  would  have  charged  the  amount  in  his 
administratron  account.'  As  to  awards  16  East. ;  3  Rand.  37 ; 
1  Bos.  Sep.  91-175;  1  Saund.  327. 

^  31.  6  Cowen,  581,  case  of  Wallis,  held,  bd  attachment  for 
not  performing  an  award  on  the  submission  being  made,  a  rule 
of  court  cannot  go  till  the  rule  be  served,  and  performance  de- 
nanded.  The  attachment  is  founded  on  the  idea  that  there 
bfls  been  a  contempt  of  court,  in  disobeying  the  rule. 
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CHAPTER  CLXII. 

DEBT  ON  BILLS,  BAILMENT,  kc 


^31  MR.  And  it  lies  i^imt  a  stockholder  on  the  bank  cbar- 
UT,  making  the  stockliolder  personallj-  liable  for  the  amount  of 
the  bills :  nor  does  the  statute  of  limitations  apply  In  such  cases,  i  huoh,  mi 
Such  a  note,  payable  to  A  or  bearer,  is,  in  edect,  to  bearer,  end  Buiiard  «. 
the  boldn  is  the  bearer,  and  he  may  sue  such  stockholder,  ibid. 


CHAPTER  CXLin. 

DEBT  ON  BT-LAWS  OF  COBPORATIONS, 

^  9.  And  12  Wheat.  64-1 J6,  Bank  of  the  United  States  v.  Abt.  1. 
Dandridge  and  his  ux  sureties.  A  majority  of  the  court  held.  Con. 
a  corporation  may  act  without  writing.  This  was  an  action  of 
debt  on  the  bond  of  Dandridge,  principal,  and  cashier  of  the 
Branch  Bank  in  Virginia,  and  his  sureties,  to  secure  Ibe  faithful 
performance  of  his  duties  as  cashier.  Held,  1.  That  evidence 
of  the  execution  of  the  bond,  and  of  its  approval  by  the  board 
of  creditors,  ia  admissible,  Ibotigh  there  was  no  record  of  such 
approval ;  and  that  the  bank  may  prove  the  fact  of  such  ap- 
proval by  the  hoard,  by  pravmptive  evidence,  in  the  same 
manner  as  such  fact  might  he  proved  in  the  case  of  private  per- 
sons not  acting  as  a  corporation,  or  as  the  agents  of  a  corpora- 
tion :  2.  Where  in  such  case,  the  cashier  is  duly  appointed,  and 
permitted  to  act  in  his  office  for  a  long  time,  under  the  saoclioa 
of  the  directors,  it  is  not  necessary  his  official  bond  be  accepted 
by  the  board  of  directors  at  tatitjactory,  according  to  the  terms 
of  the  charter,  in  order  to  enable  him  to  enter,  legally,  m  the 
duties  of  his  office,  or  to  make  his  sureties  liable  for  the  non 
performance  of  those  duties  :  3.  The  charter  and  the  by-laws 
are  to  be  considered,  in  this  respect,  as  directory  to  the  board, 
and  not  as  conditiom  precedent.  In  page  64  to  90,  Story,  J., 
gave  the  opinion  of  a  majority  of  the  court,  and  cited  and  ex- 
amined many  authorities.  Chief  Justice  Marshall  dissented, 
pages  90  to  1 16,  and  also  cited  and  examined  many  authorities. 

%  3  eon.  Tax  in  the  State  of  Ohio.  By  a  statute  of  Ohio,  i_,  g 
passed  Feb.  8,  1819,  a  tax  of  ^(50,000  a  year  was  laid  on  each  (j^  ' 
branch  of  diis  bank  located  in  that  State,  and  the  auditor  was  g  wbsit.  TSft- 
empowered  and  directed  to  issue  bis  warranty,  under  his  seal  of Md,  Oiborn  ii 
office,  directed  to  any  person,  commanding  Mm  to  collect  'he  j''^'^?Jj"'^ 
laid  tax,  to  enter  the  bankinghouse,  and  demand  the  same,  and  ixnct  k  Co. 
if  not  paid,  to  levy  the  amount  on  the  money  or  other  goods  ofof  ttaa  Buik.of 
the  bank ;  the  money  to  be  retained,  and  the  goods  to  he  sold  '^^i,^^' 
ks  if  taken  od  afi.fa,  titattaeurj. 
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ToL.  y.  September  term,  1819,  s  bill  was  filed  m  the  circuit  court  of 
Ca.  14S.   O)uo,  in  the  aame  of  the  preudent,  Sac.,  and  signed  by  solicitors 

^rt.  3.  of  the  court,  praying  an  injunction  to  restrain  Ralph  Osbcvn, 
Con.        BudiLor  of  the  State  of  Ohio,  from  proceeding  against  the  com- 

«..^-s„.-i^/  plunanls,  under  said  statute.  After  tiotioe,  8ut.,  tbe  ii^imction 
issued  on  exemtiou  of  bonds  and  tetfOiitf  ia  tbe  sum  of 
$100,000,  waaserved,  be.,  fi[«.  Tits  Stale  officers,  Harper  flUid 
others,  proceeded  on  their  State  WMraiit,  after  dte  ttA  potna  sbA 
bjunctioa  were  served,  aod  by  violence,  tMk  irom  tbe  brancfees 
$100,000  m  special  bank  notes,  and  delirered  the  inoQey  to 
Curry,  the  State  treasurer,  and  to  Orimni,  &c.  The  object  of 
the  bill  was,  the  restoration  of  the  the  money  to  said  bnmcb, 
Stc.  ;  and  answers  were  put  in  by  the  £hate  officers,  by  which, 
the  tiill  fijed,  and  various  proceeding,  th^  &ots  appeared,  and  in 
substance  were  agreed,  that  is,  that  the  said  $100,000  were  so 
seized,  and  $98,000  were  hdd  in  deposit,  tiC.  On  tbe  facts 
the  cause  was  heard,  and  on  die  decrees,  nut  against  Osbom 
and  Harper,  and  the  court  decreed  they  restt)re  to  the  bank  the 
sum  of  $100,000,  with  interest,  &c.  Appealed  to  the  supreme 
court  of  the  United  States,  which  recognized  the  main  decisions 
in  the  Maryland  case,  and  furdier  held,  1,  It  is  not  necessary 
for  the  attorney  or  solicitors  of  this,  or  any  oAer  corporation,  to 
have  a  power  under  itt  seal:  2.  Whatever  may  be  his  power, 
it  is  not  s  ground  of  reversal  for  error,  in  an  appeUate  court ;  3. 
In  general,  the  answer  of  one  deft,  in  equity,  is  not  evidence 
against  ancrther;  otherwise  where  one  dej^.  succeeds  another,  so 
that  the  right  of  one  devolves  on  the  odier,  and  they  beconoe 
privies  in  estate :  as  here  one  State  treasurer  succeeded 
another :  4.  Where  the  deft,  is  restrained  by  injuncd^on,  from 
using  money  in  his  possession,  interest  is  not  charged :  5.  An 
injunction  wiH  be  granted  to  prevent  the  frtinchise  of  a  cotpon- 
tion  from  being  destroyed,  aa  well  as  to  restrain  a  party  from 
violaung  it,  by  attempting  to  participate  in  its  exchjsive  privi- 
leges: 6.  In  general,  an  injunction  will  not  be  allowed,  nor  s 
decree  rendered  against  an  agent,  where  the  principal  is  not 
made  a  party  to  the  suit.  But  if  the  principal  be  not  liimself 
subject  to  the  jurisdiction  of  the  court,  (as  in  the  case  of  a  sove- 
reign State,)  the  rule  may  be  dispensed  with:  7.  A  court  of 
equity  will  interpose  by  injunction  to  prevent  the  transfer  of  a 
specific  thing,  which,  if  transferred,  will  be  totally  lost  to  the 
owner ;  such  as  negotiable  securities  and  stocks  :  8.  The  circuit 
courts  of  the  United  States  have  jurisdiction  of  a  bill  brought  by 
the  bank  of  the  United  States,  for  protecting  it  in  the  exercise 
of  its  franchises,  which  are  threatened  to  be  invaded  und6r  the 
uoeoBstituiional  laws  of  a  State  ;  and  aS  the  Stale  itself  cau- 
not,  according  to  the  eleventh  amendment  of  the  consututioo, 
be  made  a  pwty  deft,  to  tbe  bill,  it  may  be  maintained  egaiost 
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^  offi6«ra  BRd  »fPBaa  of  tbe  Siste,  whom  antrastad  wifa  tba   Vol.  V. 
«i«aulioD  of  such  laws :  9.  A  State  cnmot  tax  said  banks ;  and   Cb.  14S. 
wmy  attei^t  on  tbe  part  of  its  <^cera  or  agents,  to  enforce  tbe      t3rt.  3. 
coUccttoo  of  such  tax  agaitiit  ths  property  of  tbe  bai^,  may  be        Con. 
r^straiaed  by  tDJtjiiGtioe  fren  tbe  circuit  coart.  ^M••v'^r 

One  Hwia  ob}ecimi  made  by  the  counsel  for  the  State,  was, 
tbat  (be  State  itself  should  have  beea  a  party  to  tbe  suit.  An- 
swer,  it  is  «DOiudi  there  are  parties  befoiB  the  court  to  enable  it 
to  make  aa  eroctiial  decree,  though  some  other  parties  be 
omitted.  Cited  United  States  v.  Peters,  6  Crunch,  115;  the 
Gnnada  case^  io  which  the  fiscal  rights  of  the  sovereign  were 
determined  in  a  aiit  broudit  t^  an  itutindtiel  to  recerer  back 
fiona  a  collector  taxes  Uleguly  paid,  and  unconBthutionally  levied 
by  that  t^Bcer :  Catopbef «.  luS,  ch.  9,  a.  4,  s.  6.  Another 
objeciioD,  that  the  bwk  should  have  brought  trupati  or  trover 
agunst  those  who  anxed  ll>e  property.  Answer,  the  tax  was 
an.  ORiHtal  Msolum,  nod  an  injunction  proper,  and  resions: 
want  of  a  power  of  attn'a^,  if  anything  was  in  abatement,  and 
cwed  by  tbe  judiciary  act  of  t7B9,  cb.  36,  s.  34,  tbe  act  of 
eoncreas  of  1816,  s.  7,  incoip(»ating  the  bank,  expressly  ao- 
thonsed  it  to  aue  in  tbe  circuit  courts,  and  coDgveia  had  power 
so  o  enact,  and  reasons.  On  the  part  of  tbe  State  it  was  said, 
coi^ess  couldnot  vest  this  power  in  the  circuit  courts,  and  were 
cited  the  United  States'  Bank  a.  Dereaux,  ch.  76,  a.  1-0,  s.  30 ; 
and  Hope  Ins,  Com.  id ;  7  Cranch,  505  :  the  best  answer  is 
the  clause  of  the  oonstituuoa,  by  which  '  die  judicial  power  is 
e&tflnded  t»  all  catet  in  law  and  equi^,  arising  under  tbit  eon- 
atittUitm,  the  bnet  of  the  Unittd  Stata,  and  treatiai  Made,  or 
which  abell  be  made,  under  their  authority.'  Tbia  clause,  ex- 
prawly,  as  reaaott  dictates,  makes  the  judicial  power  coextenNve 
widt  tbe  oooalkiitioo,  the  legisktire,  and  tr«B^  power.  Thus, 
whsMver  aag  con  vJtataitr  arises  under,  or  grows  out  of  this 
couslitiitioa,  a  law  or  ireaq'  of  the  Union,  the  judicial  power,  by 
this  dause,  is  extended  to  such  case,  and  it  would  be  ^surd'  iir 
the.bst  degree^  that  there  should  be  a  consdtutioaaJ,  legislative, 
or  treaty  rulaj  or  law  of  human  conduct  m  tbe  Union,  and  as  to 
it,  no  judkk]  poww.  there  might  as  well  be,  as  toil,  noexeeu- 
tive. power.'  And  of  what  valoe  would  such  a  law  or  nilft  of 
human  conduct  be,  without  any  judicial  or  aamtim  power  to 
^miteAct? 

AiMSt.  Harper  was  empk>v«d  to  collect  the  tax,  and  seiaed 
the  flOOipOQ.  Mr  Justice  JdiDSon  dissented  <  on  die  point  of 
jiniidietion.*  He  gave  bis  opinion  in  over  thir^  P*g«s ;  but  aa 
to  tbe  real  pomt  of  his  dissentinE,  we  have  the  erounds  of  it  in 
thetMlowing  wonU.  He,  speaking  of  tbe  bank's  suing  in  the 
cifDuit  court,  said,  '  In  its  averment,  those  i»i  which  it  claims 
judadicticMi,  it  umply  takes  two  grounds :  1 .  That  it  wn  incor- 
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porated  by  an  act  of  cor^reM ;  3.  That  the  i%ht  to  sue  tfSi 
given  it  by  an  act  of  congress ;  but  there  is  no  avennent  that 
the  cause  of  action  waa  a  nue  ariaing  under  a  law  of  the  United 
States.'  'It  was  a  case  emphaticatly  arising  out  of  an  act  of 
the  Slate  of  Ohio,  operating  on  the  domicil  of  the  bank,  which, 
although  purchased  in  right  of  an  existence]  metaphysically, 
given  it  by  congress,  was  acquired  and  held  according  to  the  laws 
of  Ohio  acung  oq  its  own  lenitory-'  It  is  true  the  case  did  not 
arise,  wholly,  under  a  law  of  the  United  States.  The  act,  and 
certain  Jaws  of  Ohio,  made  part  of  the  case.  On  this  point  of 
jurisdiction,  suing  in  the  Hrcmi  court,  the  supreme  court  di- 
rected a  second  argument.  The  chief  justice  in  giving  the 
(pinion  of  the  court,  said,  '  the  point  is,  the  right  of  the  bank  lo 
sue  in  ibe  courts  of  the  United  States.'  '  The  appellants  con- 
test the  jurisdiction  of  the  court  oo  two  grounds  :  1.  That  the 
act  of  congress  has  not  ^ven  it:  2.  That  under  the  constitution 
congress  caunot  nve  it.'  It  is  not  understood  Justice  Johnsoa 
made  the  second  objection  :  as  to  the  first,  the  chief  justice 
observed,  the  words  of  the  set  are, '  that  the  bank  shall  be  mad? 
able,  and  capable  in  law  ;'  '  to  sue,  and  he  sued,  plead,  and  be 
impleaded,  answer,  and  be  answered,  defend,  and  be  defended, 
in  all  State  courts,  having  competent  jurisdiction,  and  in  any 
circuit  court  of  the  United  Slates.'  The  chiefjustice  said  farther, 
'these  words  seem  to  the  court  to  adroit  of  hut  one  interpretation. 
They  cannot  be  made  plainer  by  esplanalion.  Tfaev  ^ve,  ex- 
pre^y,  the  right  "  to  sue  and  be  sued,"  in  erery  circuit  court 
of  the  United  States.'  Tbe  chief  justice  then,  in  a  few  pages 
shows  clearly,  to  my  mind,  that  the  clause  in  the  charter  of  the 
bank,  which  authorizes  it  to  sue  in  tbe  circuit  courts,  is  consti- 
tutional. Among  other  things  noticed,  tbejudictai  is  coextensive 
with,  the  Ugulattve  power,  in  the  constitution,  and  that  in  almost 
every  cause  in  the  iederal  courts,  there  is  some  mixture  of  State 
and  court  law  on  which  the  case  may  arise,  or  on  which  it  is 

s  Wheat.  904.  decided,  8(C. 
Art.  5.         ^  3.  Tbe  charter  of  a  society  incorporated,  provided  that 
Con.        '  sHould   any  member  neglect  to  pay  his  arrearages  for  three 
months  he  shall  be  expelled.'     Held,  sn  expulsion  of  a  member 

a  Sh^.  ft.  R.  delinquent,  without  notice  to  him,  and  without  a  vote  of  the 

141.  society,  was  ill^al. 

Where  the  charter  required  two  thirds  to  meet,  to  transact 

CommoD-        business,  and  it  appears  from  the  minutes,  '  alter  due  iovesiig»- 

WadDNfca)  **■*"'         corporators  met,'  held,  this  proved  a  meeting  of  two 

sSergTfc  R.  'thirds,  as  it  was  not  the  custom  to  mentitxi  the  names  or  number 

IB.  of  those  present. 

A  corporation  empowered  by  charter '  to  make  rules,  by-laws, 
and  ordinances,  and  to  do  everything  needful  for  the  good 
government  and  support  of  the  congregation,'  may  lawfully  make 
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a  by-law  giving  the  president  of  ilie  corporation  the  power  of  Vol,  V. 
appointing  inspectors  of  the  election  of  corporate  afiairs:  3.  It  Ch.  143. 
ma/  legally  make  a  by-law,  providing  that  no  ticket  shall  he  Art.  5. 
couated  at  an  election,  '  if,  besides  the  names,  there  are  other  Con. 
things  upon  the  tickets  :'  al!  elections  by  the  charter  being  by  ._^-^,^-w 
ballot:  3.  Under  such  by-law,  tickets  were  rejected  on  whicha  scrg. &.B. 
an  eagle  was  engraved.  29. 

^27  con.  A  bank  in  Ohio  can  Me  in  Virginia.  The  Bank 
of  Marietta  v.  Piodal,e.  Mc  Call,  and  «.  Wilson.  This  bank 
brought  three  actions  of  debt  in  a  law  court  in  Virginia,  on 
promissory  notes  made  to  third  persons,  payable  at  said  bank, 
and  assigned  to  it.  General  demurrer  to  the  declarations  and 
joinder.  Defls'.  pleas  stated,  the  notes  were  made  and  signed 
by  them,  and  endorud  in  Virginia,  and  denied  the  pits,  were  a 
corporate  body,  by  any  law  of  Virginia.     To  these  pleaS)  the 

t)lts.  demurred  and  joinder.  Judgments  for  the  defts.  in  (he 
ower  coorts :  reversed  in  the  supreme  court  of  appeals,  and 
judgments  for  the  pits.  The  defts'.  objection  was,  that  this  bank 
was  A  foreign  bank,  so  could  not  sue  in  Virginia.  The  court 
said,  it  is  clear,  if  the  pits,  were  nalvral  persons  of  Ohio,  they 
could  recover :  but  tbe  pits,  are  artificial  persons  in  Ohio,  made 
such  there  by  law ;  hence,  have  die  '  same  capacity  to  contract 
and  acquire  rights,  in  their  corporate  name  and  character,  as  if 
they  had  been  naturo/persous:'  3  Rand.  465-477;  cited  10 
Maas.  R.  91,  ante  s.  36  :  the  pleaa  merely  stated  the  notes  were 
endorsed  in  Virginia,  not  that  iney  were  Inere  endoried  to  pits., 
or  ikerr.  oMt^ned  to  them.  Hed  this  been  tbe  fact,  and  so  stated, 
tbe  court  thought  the  pits,  could  not  have  recovered.  As  a,for- 
e^n  bank  can  make  no  primary  contract  in  Virginia, '  the  notes 
might  well  be  endorted  in  Virginia,  and  assigned  in  Ohio.' 

^  28  con.  Overseers  of  the  poor  of  a  town  in  New  York,  are -a 
corporation  for  certain  purposes ;  may  sue  and  be  sued  of  ne- 
cessity, in  order  to  execute  the  particular  trusts  reposed  in  their 
office ;  therefore,  they  are  subject  to  actions  for  debts  contracted 
hy  their  predecessors,  at  oternert.  Todd  h  Mc  Cord,  overteeri 
of  the  poor  of  the  town  of  Cortlandt  tp.  Birdsell,  1  Cowen, 
260-264.    . 

So  the  individual  member  is  not  held,  if,  in  such  a  manner, 
the  powers  of  the  corporation  be  enlarged  at  A's  request,  by 
statute,  and  without  Iiis  consent.  I  N.  H.  Rep.  44-48,  Union 
Locks  and  Canals  v.  Towne.  N.  York  Ptre- 

§  41.     How  their  powers  are  construed.     No  power  but™^*"*^ 
what  is  expressly  given,  or  necessary  to  carry  into  eflect  those  J^^^co„g„'^ 
so  given ;  therefore  where  a  corporation  is  empowered  to  loan  sts-ti. 
rDODi<>s  on  certain  specified  securities,  it  has  no  power  to  loan 
tnooies  on  sureties  in  any  otiier  forms.     Hence,  they  cannot 

vol*.  IX.  57 
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Vol.  V.  lo3ii  on  promissory  notes,  if  not  iucluded  ia  the  Ibrms  allowed ; 

Ch.  144.  or  'o  <:a"7  into  effect  the  purpose  for  which  it  was  established. 

^rt.  5.  Same  principle,  5  Johns.  R.  383  ;  3  Barn,  h  A.  9-12. 

Con. 

CHAPTER  CXUV. 


A*T.  5.  ^  a_     Entry  sur  duseiain.     Demand  in  mortgage,  Sic.    Pit, 

Con.  gave  j^  evidence  a  paper,  on  one  side  of  it  was  a  deed,  appar- 

,«  g^^r'ently  absolute,  dated  and  duly  executed ;  on  the  other  side  a 

t.  FtiKhlld.  writing  in  the  usual  form  of  a  condition  to  a  mongage,  without 
date,  signature,  or  seal.  Held,  this  condition  was  a  part  of  (he 
deed.     The  deed  and  condition  were  recorded. 

Art.  9.  %  4.    A  several  btmd—As  1  Barn.  &  Cres.  682-689.  Debt 

Con.  '^'^  ''^"'^  given  by  Wegg  to  the  pila.  Collins  8i  al.  for  £1000. 

On  oyer  the  bond  was — '  I,  George  B.  Mainwaring,  am  held 
and  firmlj;  bound  to,  &c.  (ihe  pits.)  in  the  sum  of  £12,000,  for 
which  I  bind  myself,  Stc.  And  I,  J.  E.  W.  am,  held,  8ic.  in 
the  sum  of  £3000,  for  which  I  bind  myself,  &c.  And  we,  P. 
P.,  S.  J.,  and  W.  E,  are  also  held,  &ic.  in  £2000  each,  for 
which  we  bind  ourselves,  and  each  of  us  for  himself,  for  the 
whole  and  entire  sum  of  £2000  each  ;  and  we,  Sir  N.  C.  G. 
S.  W.  (the  testator,)  and  J.  W.  are  also  held,  Uc.  in  £1000 
each,  for  which  we  bind  ourselves  and  each  of  us  for  himself, 
for  the  whole  and  entire  sum  of  £1000  each.'  The  condition 
was,  that  Geo.  B.  Mainwaring  should  render  a  true  account  of 
all  monies  received  by  him  as  treasurer  of'the  county  of  Mid- 
dlesex. Held,  this  was  a  aeveralboad  only,  and  that  the  obli- 
gees, hy  removing  the  seal  of  one  obligor  did  not  render  the 
bond  void,  as  to  the  others.  Collins  and  others  v.  Prosser  and 
others,  executors  of  G.  L.  Wegg,  deceased.  See  ch.  42,  a.  1, 
s.  9 ;  ch.  175,  a.  5  ;  ch.  107,  a.  1,  s.  9 ;  ch.  107,  a.  1  to  20, 
a.  2,  s.  1  to  6.  Cited  Bridg.  65 ;  3  Taunt.  87  ;  4  M.  &;  S. 
23  ;  6  Ves.  805  ;  Popli.  161  ;  4  Taunt.  593  ;  2  M.  &  S.  563, 
not  cited  before  in  this  work. 
Art.  12.  '^  1  con.  In  a  suit  on  a  bail  bond  forfeited,  the  bail  can 
Con.  only  plead  compcruit  addiem.    A  demurrer  to  a  ptra  of  an  offer 

to  turrender  the  principal,  in  an  action  on  the  bail  bond ;  held 
good ;  and  a  plea  of  payment  in  sn  action  of  a  bail  bond  per- 
mitted to  be  ivithdrawn  for  the  purpose  of  pleading  compervit 
ad  diem.  4  Har.  &  McH.  5,  in  a  note,  Osbom  v.  Jones,  and  5 
Burr.  2683. 

Art.  13.         ^  ^  ^^^  Samuell  ».  Howorth,  3  Merivale,  272;  18  Ves. 

t^""-  20:    10    East,   34,  Moore   v.   Bowmaker;   6   Taunt.  379: 

2  Johns.  Ch.  R.  554  j  2  Marshall's  R.  81 ;  5  B.  &  A.  187. 
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Shewing  how  the  sdioty  iS  discharged,  if  the  cieditor,  by  ex-  Vol.  V. 
press  agreemeol  with  the  principal,  vary  the  terms  of  the  con-  Ch.  144. 
tract  to  the  disadvantage  of  the  surety ;  and  see  ch.  169,  4  Har.  ,^rt.  14. 
fc  McHen.  41-43.  '  Con. 

§  3  con.    The  penalty  in  the  sheriff's   bond  demanded  of   >,^-v^ 
liis  sureties,  must  be  on  motion     2.  Debt  will  lie  only   for    the  i  Rand.  aiT— 
damage  actually  sustained  by  the  sherifi's  failure  to  return  the  VU. 
execution :  3.  Though  an  averment  of  a  breach  of  the  condi- 
tion of  the  bond  may  not  entitle  the  ph.  to  all  he   demands.  It 
may  entide  him  to  recover  what  he  is  entitled  to  in  consequence 
of  the  breach  :  4.  Judgment  against  the  sureties  «f  a  sheriff,  is 
not  evidence  against  him  :  5.  Nor  are  his  admissions  evidence  . 
against  them.  .  j  M'Cotd  4i 

^  16  fon.  An  officer  annua/Zo  elected,  gives  a  bond  for  the 
faithful  discharge  of  tlie  duties  of  his  office.  His  sureties  are 
bound  only  one  year,  though  no  time  be  specified  in  the  bond,  and 
though  he  be  reelected  several  years  in  succession.  See  an. 
13,  s.  20 ;  this  chapter  and  ch.  169,  a.  5,  s.  9. 

^  20  can.  4  Rand,  608,  is  cited,  Keeling  v.  BaU,  1  Peake's 
Evid.  Appendix,  184,  where  held  that  a  bond  to  which  there 
were  subscribing  witnesses,  being  lost,  and  the  names  of  the 
subscribing  witnesses  being  forgotten,  proof  of  the  acknowledge- 
ment of  the  debt  by  the  party,  and  his  promise  to  pay  it,  was 
held  admissible,  and  sufficient  evidence  of  the  execution  of  the 
bond ;  and  proof  the  bond  was  printed,  and  in  the  usual  form, 
was  held  to  be  sufficient  evidence  that  it  bound  the  hein. 

Action  on  n  lost  note  negotiable,  payable  to  bearer,  brought  5**» 'l^*' 
by  the  holder.  Held,  this  action  at  law  cannot  be  maintained  3os~3i3 
by  the  holder  on  his  proving  it  lost,  after  it  became  due.  ^/t- 
ter  if  he  prove  it  destroyed,  so  if. notnegoliable;  and  if  nego- 
tiable, and  it  appears  not  to  have  been  negotiated,  but  if  only 
lost,  the  only  remedy  is  in  equity,  which  alone  can  afford  the 
deft,  adequate  protection  against  ftiture  liability.  Seech.  178, 
a.  10,  s.  3,  Pierson  v.  Hutchinson,  2  Camp.  21 1  ;  3  id.  324  ; 
4  Taunt.  602,  Davis  p.  Dood  ;  6  Esp.  R.  76. 

J  2  con.     Debt  for  the  escape  of  one  Lawrence  from  the  Art.  16. 
deit's.  custody  on  a  ca.  ta.  at  the  pit's  suit  on  a  judgment  for    Con. 
$652  17,    Tile  declaration  contained  three  counts,  in  snbstance  Midifle  Dis- 
a like,  except  the  escape  was  staled  on  di^reni  days.     Deft.  ^      rfieriff, 
pleaded,  I .  nil  debet,  willi  notice  of  special  matter :  2.  Jn  an-  6  Cowen,  ise- 
swer  to  the  first  count,  a  return  before  suit  brotiglit;  and  that'*- 
the  deft,  after  lliat   escape  and  return,  safely  kept  the   prisoner 
in  his  custody  ;  till  he  went  out  of  office,  and  iheii  delivered 
him  over  to  his  successor.     Replication  the  deft,  did  not  keep 
and  detain  the  prisoner  in  his  custody  in  manner  and  form,  &c. 
Other  pleas  not  maierial.   Court  held,  first :  The  pit.  could  re- 
cover but  on  one  count ;  only  one  jude;ment  on  which  the  pri- 
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Vol.   V.    soner  was  committed :  2.  Tha  court  understood  the  plea  fe 
Ch.  144.   stale  the  defi.  continually  kept  the  prisoner  aller  his  return ;  and 
Art.  16.    if  all  this  was  material,  the  ptt.  must  recover,  for  the  deli,  did 
Coti.       not  keep  him  continually,  for  he  escaped  again  after  his  first 
■,*-v-^     return,  sued  three  times,  and  returned :  3.  Modo  ct  forma, 
puts  in  issue  onl^  matter  of  nibstarux  :  4.  The  eon (iruo/ keep- 
ing is  not  material,  for  it  is  a  good  deTence,  if  tJie  prisoner  re- 
turn, or  is  taken  on  fresh  suit,  and  in  custody  when  the  actioa 
is  brought.     This  was  the  essential  point.    So  is  Bonafores  and 
Walker,  and  all  the  English  cases  prior  to  Griffiths  v,  Eyles,  1 
Bos.  and  P.  413;  Chambers  v.  Jones,  11  East,  406.     These 
cases  were  denied,  and  it  seems  all  the  American  cases  agree 
with  Bonafores  and  Walker,  kx:. 

1  Cowen,  8«e      §  9.     Debt  against  the  deft.,  sheriff  of  ■ ,  for  the  escape 

"*"■  of  A,  taken  in  execution.      Held,  among  other  things,  that  it  is 

settled  that  a  sheriff,  who  is  sued  for  an  escape,  cannot  protect 
liimself  by  errors  in  the  process,  though  erroneous  it  protects 
him  in  making  an  arrest.  The  judges  difiered  as  to  the  ca.  la, 
whether  void  or  voidable  only,  being  tested  out  of  term.  If 
void,  the  deft,  was  not  liable  for  letting  A  escape,  if  voidable 
on]y,  was  bound  to  retain  him. 
Rimrt  p.  ^  10.     Debt  on  bond  ibr  the  performaoce  of  covenants 

^^|^°^2_J    Plea  non  ett  factum.      Thereon  the  pit.  proceeded  to  trial,  and 
m.      '  took  a  verdict,  not  having  assigned  breaches,  and  no  damages 

assessed  by  the  jury.  Held,  the  pit.  might,  afterwards,  assign 
breaches,  and  have  his  damages  assessed  on  a  writ  of  inquiry, 
under  the  statute,  (Sess.  36,  ch.  56,  s.  7,  1  R.  L.  518.)  !9 
Johns.  R.  31 1 ,  Notes ;  3  Cowen,  62  to  67,  and  English  authoi^ 
ities  cited,  and  the  act  of  8  and  9  W.  3,  ch.  II,  near  the  same 
as  said  New  York  act, 

^  11.  In  declaring  on  a  bond  condhioned  to  pay  a  judgmeat 

in  three  montlis,  or  surrender  the  body  of  the  deft,  in  execution 

at  the  pit's,  suit  in  thirty  days  tliereafter ;  the  taking  out  esecu- 

Whitoey  t.      tion  by  tlie  ph.  within  the  thirty  days,  is  a  condition  precedent, 

g^'l'L^*    and  must  be  staled  in  the  declaration:  2.  If  the  performance 

C<nrei],8S—    of  'h^  condition  of  the  bond  be  prevented  by  the  obligee's  omis- 

*l.  sion,  the  obligor  is  discharged. 

Abt.  17.        ^2.     A  bond  for  die  Irberty  of  the  yard  to  a  poor  debtor, 

Con-  does  not  bar  an  action  against  the  sheriff  for  an  escape,   unless 

IK**'^'"'  ''   ^°  double  the   face   of  the   execution.      But  if  for   a  less 

amount,  it  is  valid  against  the  obligor,  and  in  no  case  need  it  he 

double  the  face  of  the  execution,  and  the  officer's  fees. 

2MeCord,  29.      A  deft,  convicted  of  rendering  a  false  schedule   under  the 

prison  bounds  act,  is  excluded  all  benefit  under  that  and  the  Id- 

solvent  debtor's  act  in  any  case.     A  bond  for  the  prison-bounds 

is  forfeited  if  the  prisoner  make  no  schedule  in  forty  days  :  3. 

A  scliedule  filed  in  another  suit  at  a  ibrmtr  period,  is  not  a  com- 
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pliance  with  the  act :  3.  The  amount  due  on  the  ezecutioD  is  Vol.  V. 
the  amount  of  damages  in  the  action  on  the  bond,  and  no  other  Ch.  144. 
oeed  be  proved.     2  McCord,  135.  ^rt.  17. 

After  the  execution  of  the  bond  for  the  debtor's  liberties,  the      Con. 
sheriffis  not  liable  for  the  debtor's  escape.     The  action  was     ..^-^-.^ 
debt  against  the  sheriff  for  an   escape  of  &  debtor,  committed  ■  (freeoi.  447- 
on  execution  ;  plea,  said  bond,  &c.     Pit.  demurred  to  it ;  plea  ^-      . 
good  ;  bond  good  at  common  law.  ise. 

^  13  con.  Debt  on  prison  bond.  If  the  principal,  deft.,  im- 17  Hul  R. 
prisoned  on  mesoe  process,  continue  a  true  prisoner,  &ec.,  held,  17A^IT8. 
the  penfd  sum  must  be  double  the  sum,  to  the  amoont  of  whit^, 
the  officer  is  directed  to  attach,  and  in  case  of  escape,  it  is  not 
subject  to  the  equitable  powers  of  the  court,  (Sup.  J.  Court :)  as 
a  bond  is  given  oy  one  committed  on  execution  :  the  verdict 
found  an  escape,  la  the  case  of  mesne  process  there  is  no 
certain  debt  or  sum  :  see  statutes  1784,  ch.  41,  s.  9,  1-810,  ch. 
116,  and  1811,  ch.  167. 

A  prisoner  wishing  to  be  admitted  to  the  prison  bounds,  ap-  j  Hinfa,  41t 
plies  to  ibe  sheriff,  and  oSers  to  prepare  a  bond  with  ampue 
securi^,  and  the  sheriff  tefuses  to  admit  him  to  the  rules,  or  to 
lake  any  lx>nd,  such  cooduct  is  a  waiver,  by  the  sheriff,  of 
any  farther  act  to  be  done  by  the  prisotter,  even  supposing  the 
law  required  him  to  prepare  or  tender  a  bond  with  ample 
sureties. 

The  defts.  in  an  action  on  the  prison  bounds  bond,  are  es-  ^^^  u^ 
t(^ped  to  plead  the  person  to  nhom  ^ven,  as  jailor,  was  not  in  ju ' 
fact  iaiku'  at  the  time.     1  Marsh.  63,  if  tbe  assignee  of  such  a 
bond  sue,  he  need  not  aver  the  obligor's  escape. 

Debt  on  prison  bond,  kc.     The  sheriff,  for  his  security,  tooka  Coweo,  i»- 
the  debtor's  prison  bond  for  his  enjoying  gaol  limits.     This  was  '^^' 
valid  when  taken ;  afterwards  tbe  debtor  was  committed  to  close 
confinement  for  felony.     Held,  this  vacated  the  bond,  and  the 
sureties  in  it  were  discharged. 


CHAPTER  CXLV. 

DEBT  ON  THE  GAMING  ACTS. 


^  31.  Under  the  secoud  section  of  the  act  to  prevent  ex- 
cessive and  deceitful  gaming,  (Sess.  24,  ch.  46  ;  1  N.  R.  L. 
152,)  in  an  action  brought  by  tbe  losing  party,  against  tbe  win- 
ner, to  recover  back  money  lost,  at  play  and  paid ;  the  pll.  may 
declare,  geoerally,  in  debt  for  money  had  and  received,  with- 
out staling  the  case  pecially  or  referring  to  the  statute  }  but  it 
is  otherwise  when  a    action  is  brought  by  a  common  informer. 
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Vol-.   V. 

Ch.  146.  CHAPTER  CXLVI. 

■^^-  '•  DEBT  ON  JUDGMENTS. 

Con. 
v^rv-^         ^  1"^  con.     The  creditor  cannot  sue  n  judgment  where  tbe 
ITMin.  R.    execution  issued  tbereon,  is  not  relumed  into  the  clerk's  office, 
*'^-  «  but  the  sheriff's  return,  as  to  the  legal  qualifications  of  the  ap- 

praisers of  land  is  conclusive  and  not  to  be  questioned  in  an  ac- 
tion on  tlie  judgment. 
Aht.  7.  §  27  con.     One  so  disfcharged  on  stat.  1816,  c.  56,  cannot 

Con.  be  arrested  on  mesne  process  in  a  suit  on  the  former  judgment  j 

IPUJ.  R.  «7  and  if  arrested,  he  may  abate  the  writ  :  2.  Stat.  1787,  ch.  28, 
s.  3,  requires  a  technical  conviction  of  peijury,  in  order  to  avoid 
the  effect  of  taking  the  oath,  and  it  is  ill  to  reply,  and  not  allege 
such  conviction,  and  if  it  do  not  point  out  wherein  the  debtor 
swote  falsely. 
Aat.  8.  i^  2  con.   But  after  an  escape  on  meme  proceas,  with  or  with- 

Con.  out  license  from  the  officer,  voluntary  or  negligent,  the  right  of 

recaption  continues.  I^is  arises  from  the  nature  of  ihe  officer's 
duly  as  to  mesne  process,  in  which  he  is  only  to  keep  the  deft, 
so  as  he  have  htm  before  the  court  at  the  return  of  the  writ.  1 
N.  H.  Rep.  367-37],  Langdffii  c.  Hathaway,  1  Saund.  36;  6 
John.  182. 

§  18.  Lies  against  two  joint  debtors  though  one  whs  not 
arrested  and  did  not  appear  in  the  original  action,  the  judgment 
is  prima  facie  evidence  against  the  party  not  brought  into  court. 
Columbia  Bank  v.  Newcomb,  6  John.  98  ;  Taylor  v.  Fettibone, 
16  John.  16.  But  by  statute  1  R.  L.  531,  s.  13,  the  execu- 
tion runs  not  against  him  or  his  estate. 


CHAPTER  CXLVU. 

DEBT  FOR  LEGACIES. 


<§  24.  Pelletreau  v.  Rathbone,  16  John.  R.  426.  Held, 
no  action  lies  against  terretenantt,  for  a  legacy,  though  an  an- 
nuity for  life  is  expressly  charged  on  the  real  and  personal  es- 
tate of  the  testator ;  but  the  proper  remedy  is  in  a  court  of 
chancery. 


CHAPTER  CXLVUI. 

DEBT  FOR  PENALTIES. 


Art.  I.  The  surety  is  not  held  in  an  administration  bond,  if  die  ad- 

Con,  ininistrator  do  not  execute  it.     3  Pick.  R.  34,  Wood,  Judge,  v. 

Washburn,  fee. 
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§  11  am.  Eqj.  OQ  P.  Stat.  57,  a  statute  forbids  a  thing  Vol.  V. 
uncler  a  penalty  to  be  paid  to  the  party  grieved,  and  prescribes  Ch.  148. 
no  mode  of  recovery,  he  shallhave  debt.  ^r(,  i. 

^13.  General  rules.  Where  a  statute  declares  that '  any  pon. 
person,'  doing  a  cenajn  acl,  offends;  and  thai  every  nerson  so  ^_^.^,-^^ 
oSending  shall  forfeit  wd  pay,  &£c.  It  depends  on  tlie  nature 
of  the  offence  as  being  entire  or  several,  whether  several  persons 
jointly  and  siraidlaneously  committing  it,  are  to  be  suhjected, 
the  whole  to  one  penalty,  or  each  to  the  whole  penalty :  2. 
Where  a  statute  gives  double  the  value  of  goods  by  way  of  pea- 
tdty,  to  be  recovered  in  an  action  of  debt,  the  jury  may  find  the 
vahieof  the  goods,  and  the  court  double  the  value  in  their  judg- 
ment. Enough  the  jury  say  value  of  the  goods.  The  single  - 
value  is  intruded,  nor  need  the  verdict  use  Aie  word  nagle,  or 
5^  the  nngle  value  in  terms:  3,  It  is  not  necessary  in  actions 
of  debt  for  penalties  of  uncertain  amounts,  as  depending  on  the 
value  of  goods,  8ic.  that  the  pit.  recover  the  exact  sum  or 
amoimt  laid  In  his  declaration.  See  sect.  2,  this  art.  Rex  v. 
Clarke;  Barnard  e.  Goslling  &  al.  in  error ;  4  Bos  &i  P.  248- 
251,  several;  Bui.  IV  P.  196,  Newcomb  t>.  Butterfield, 8  John. 
342 — 346,  as  to  treble  damages,  and  cases  cited.  Rex  v. 
Bleasdale  Si  al.  4  D.  &£  E.  809,  for  one  o£knce  only  ;  two  per- 
sons  must  be  joined,  and  Hardman  c.  Whiteacre ;  Bui.  N.  P. 
189;  5  Cowen's  R.  678—687,  Warren  v.  Doolittle,  in  the 
court  of  errors,  N.  York ;  Partridge  o.  Naylor,  ch.  196,  a.  6, 
s.  4,  one  penalty  against  all.  2  East,  569 — 575,  Barnard  v. 
Gostling,  and  several  cases  therein  cited.  McQuillin  o.  Cox, 
&c.  ch.  139,  a.  8,  s.  14,  debt  lies  for  an  indeterminate  sum. 
Cross  e.  U.  Suies,  1  Gall.  R.  26 ;  for  single  value  in  the  ver- 
dict, &C. 

In  debt  lor  a  statute  penalty,  the  offenders  may  be  sued  joint-  Abt.  5. 
ly  or  severally  but  the  pit.  can  have  but  one  satisfaction.     2    Con. 
Greeni,  130 — 131,  not  necessary  to  allege  the  defts,  knew  who 
owned  the  logs.  See  Boulelle  v.  Nourse,  a.  1,  s.  4 ;  Bumham 
V.  Webster,  a.  8,  s.  10,  Maine  stat.  1821,  ch.  16. 

3  Greeni.  203,  Howes  U  al.  v.  Shed.  A  illegally  takes  logs 
from  a  river  against .  said  statute.  B  knows  this,  but  buys  the 
logs ;  he  incurs  the  penalty  of  the  said  act :  Was  debt. 

<§  I  con.  The  bank  acts  of  Massachusetts  being  recognized  in     Abt.  8. 
the  public  statutes  of  Maine,  are  thereby  become  public  acts.       Con. 
and  may  be  proved  by  a  printed  copy :  2.  If  a  statute  contains^""*'*"" 
provisions  of  a  private  naturo,  as  to  incorporate  a  bank,  &ic,, 
yet  if  it  contains  also,  provisoes  for  the  forfeiture  of  penalties  to 
(be  Stale,  or  for  the  punishment  of  public  offences  in  relation  to 
such  bank,  it  is  8  public  s^tuK :   3.  The  act  incorporating  the 
Bank  of  the  United  Slates';  -  see  Samuel  e.  Evans,  s.  3,  this 
article,  Bui.  N.  P.  324. 
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Vol.  V.        §  7  con.  .Trespass  for  taking  and  cairying  away  the  pii's. 
Ch.  148.   cattle.     Deft,  justified  taking  ihem  going  at  large  without  a 
^rt.  11.    keeper.     The  pit.  made  objections  to  the  defence.     Held,  I. 
Con.      The  court  will  presume  nn  annual  town  meeting  duly  uoiified, 
v^r-v*.^    if  the  contrary  do  not  appear :  2.  An  application  for  a  warrant 
4  Pick.  268—  to  appraise  the  cattle  impoanded,  ne^  not  be  in  nming  :  3. 
'*Hrft'fe*ir  °"''  *°  ''^^  "™  appraisers,  'faithfully  to  appraise  the  crea- 

'  tures  named  in  the  warrant  according  to  their  best  skill  anij 
judgment,'  was  sufficient :  4.  Enough  the  appraisers  return  on 
the  warrant,  only  the  value  of  the  cattle  appraised,  without 
stating  the  penalty  and  charges ;  5.  A  vote  of  a  town  to  restrain 
cattk  going  at  large  witliin  the  limits  of  the  town,  (Andover)  is 
bioduig  on  persons  not  inhabitants,  whose  cattle  are  found  so 
going  at  large :  6.  A  tnrnpike  road,  if  a  highway  within  the 
meaning  of  the  statute,  Sic. :  7.  An  inhabitant  of  a  town  so 
taking  up  such  cattle,  may  impound  them  in  a  private  tlose  :  8. 
Notice  girento  the  owner  of  the  cattle  before  they  are  impound- 
ed, of  the  facts  and  of  the  cause  of  their  being  taken,  and  after 
the  impounding,  of  the  place  where  Impounded,  is  a  legal  notice : 
9.  If  the  owner  avoid  the  tender  of  the  surplus  of  the  appraised 
value,  and  immediately  sue  the  field  diiver,  the  lender  is  dis- 
pensed  with.  See  Fences,  ch.  66. 
A«T.  12.  %  5  con.  Tmoa  office ;    the  penalty  for  not  serving  in,  does 

Con,  »°^  extend  to  a  collector  of  uses :  2.  If  he  neglect  to  find 

securities,  his  office  is  vacant,  and  anotfier  may  he  chosen.  1 
Greenl.  249-260. 
Art.  14.  Since  the  original  was  prepared  for  the  press,  Mr  Espinasse's 
Con.  treatise  on  the  law  of  actions  on  penal  statutes  in  general,  has. 
been  published  in  the  United  States.  This  he  views  as  rather 
a  new.efibrt.  The  few  following  rules,  principles,  and  cases, 
may  be  useful  in  our  practice  taken  from  It,  in  addition  to  what 
is  found  in  the  di&rent  parts  of  this  abridgment. 

^  ].  In  England,  and  in  some  of  our  States,  statute  penalties 
can  be  recovered  by  action,  or  information  only ;  but  no  autbo- 
rily  is  found  to  warrant  a  common  informer  to  proceed  6y  infor- 
mation, unless  (hat  mode  is  expressly  directed  by  the  statute, 
p.  57:  notice  required  before  the  suit  or  affidavit,  &c.,  such 
requisition  must  be  strictly  complied  whh:  pp.  51,  52,  cites 
-  2  Stra.  1247  :  if  a  common  informer  sue  in  Aw  own  name,  gene- 
rally he  may  declare  tmi  tarn,  but  not  e  convene :  65,  66  cites 
3  Wils.  141,  fec-i  4Burr.  2417:  the  day  of  committing  the 
ofience  is  indtmve  :  p.  73,  Hob.  139  :  hence,  if  committed  9th 
of  October,  the  year  expires  the  8ih  of  the  next  October ;  and 
2D.  &E.  155. 

%  2.  The  venue ;  but  little  is  to  he  added  as  to  this.  Where 
the  remedy  is  lotal,  that  is  required  to  be  in  the  county  In  which 
the  ot^nce  is  committed,  and  the  action  or  information  is  brought 
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In  aooAer  coailry,  tite  ph.  y.  i.,  cannot  have  judgment  though     Vo^.  V. 
not  objected  to  6y  pfcd ;  p.  81,  Cro.  EI.  735;  21  Jac.  1,  cli.   Ca.  148." 


4,  9.  38;    Ae  paiir  grieved,  may  sue  by  bill  or  action,  and    jfrt.  \4, 
flrtrtrehe  pteaaea,  if  there  be  no  statute  to  restrain  him :  pp.81, 
83,  &9,  60,  Cra,  El.  645  ;  a  mere  act  of  omission  is  not  focal : 


Hob.  351,  Semble  :  an'  attorney  is  entitled  to  his  local  privilege 
in  the  proper  conn ;  pp.  49-141 :  where  the  oflence  is  com- 
mitted, partly  in  one  county  and  partly  in  another,  it  may  be 
laid  in  either,  that  is,  where  ttoo  fads  are  necessary  to  consti- 
tute the  ofience;  p.  84,  S  D.  &  E.  241  :  but  where  only  thk 
ndwxmetit  to  the  ofience  has  been  in  one  county,  and  the  of- 
fitKe  ittdfin  another,  the  suit  must  be  in  the  latter ;  p.  86,  2 
Bos.  &  P.  38! ;  4  East.  385 :  the  offence  when  lock,  must  be 
proved  where  tried  ;  p.  141  :  if  a  distress  be  taken  in  one  coun^ 
md  impounded  in  anodier,  tbe  action  may  be  in  either ;  p.  85, 
8  Taunt.  252. 

^  3.  BvidcTUx  on  the  general  isnie.  Defi.  need  not  plead 
the  statute  of  limitations  of  one  year  or  more,  for  if  tbe  suit  be 
after  die  time  limited,  it  is  void  :  p.  78,  1  P.  Wm.  437 :  but  on 
wtl  (fefief  the  deft,  cannot  give  evidence  of  a  fbrmer  recovery  for 
tbe  same  ofl^ce  hy  the  pit.  or  another,  or  another  suit  pending 
for  the  same  cause  of  action  and  ofience,  nor  matter  of  record  j 
either  must  be  pleaded  j  pp.  131,132.  Bui.  N.  P.  197;  1 
Stro.  701 :  and  tbe  true  time  of  commencing  each  action  may 
be  proved;  pp.  132,  133,  2  Stra.  1169;  2  Leo.  161;  the 
time  laid  in  tbe  declaration,  the  pit.  must  prove  in  part,  but  be 
need  not  prove  the  whole  tine  therein  laid;  but  he  recovers  as 
far  as  his  evidence  goes  within  the  time  so  laid  in  it;  p.  145, 
Cro.  J.  529,  Cro.  El,  835  :  a  contract  must  be  proved  as  laid; 
p.  146 :  parol  evidence  is  used  as  in  other  cases ;  p.  147. 

It  is  enough  the  record  produced,  substantially  proves  the 
plea  it  is  adduced  to  support ;  a  variance  in  a  part  not  material 
to  tbe  issue  will  not  vitiate  ;  p.  147,  Hob.  209. 

If  the  action  or  information  be  on  a  penal  statute,  and  anotlier 
exempts  tbe  party  from  the  penalty,  it  must  be  pleaded,  and 
cannot  be  in  evidence  on  the  general  issue  of  not  guilty,  or  nil 
dtiet ;  p.  127,  Bu).  N.  P.  226  :  aliitr,  as  to  a  proWso  in  the 
same  statute,  for  his  case  is  on  the  whole  statute ;  p.  127,  Bui. 
N.  P,  225:  Sir  W.  Jones,  p.  320 ;  but  the  manor  that  is  pro- 
perh'  in  evidence  on  the  general  issue  must  be  a  natter  of  fact, 
for  if  matter  of /aiv,  it  is  to  be  pleaded;  pp.  127,  128,2  Roll. 
Abr.  683  ;  but  as  to  provisos  and  exceptions  in  statutes  see  cb. 
196,  a.  3,  and  in  other  parts  of  this  work. 

%  4.  Who  may  be  pit.  fyc;  not  an  infant;  p.  19  ;  nor  a  cor- 
ponttion,  unless  expressly  made  pit.  by  statute.  "Hiere  can  be 
no  infonnera  or  i^t  tarn  pits.,  but  those  constituted  by  the 
statutes,  givbg  the  penalties  sued  for.     They  are.  appointed  as 

VOL.  IX.  58 
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Vol.  V.    mere  instruments  lo  ^ve  e&ct  to  penal  statutes,  not  on  account 
Ch.  148.   of  eny  rights  or  claims  they  have  :  doi  is  there  aoj  common  io- 
Art.  14.    former  or  qui  torn  pits.,  at  common  law.     But  wherever  a  stat- 
Con.       ute  prohibits  a  thing  under  a  penalty,  mid  that,  or  any  part  of  it, 
\^^\/-^    is  given  to  him  who  will  sue  for  the  same,  any  person  may  sue 
for  the  penal^,  with  a  few  exceptions  of  those  under  i^al  disa- 
bilities, as  ahove;;*  pp.  18,  19,  20,  Bui.  N.  P.  198;   2  Stra. 
1241 :    and  if  an  informer  in  the  6rst  statute,  and  others  add 

fenalties  and  do  not  name  him,  still  he  is  an  informer;  p.  13 : 
r  a  statute  empowers  a  common  informer  to  sue,  he  has  debt ; 
p.  56  :  but  he  cannot  sue  for  less  than  the  whole  penalty ;  p. 
119,  Bui.  N.  P.  196;  Cro.  Jac.  496:  but  it  is  said  he  ma^' 
sue  for  his  own  share  only ;  p.  122 :  tf  he  sue  after  the  year,  it 
may  be  well  for  the  king's  part,  though  not  for  his  own  ;  p.  76, 
BuJ.  N.  P.  195  :  and  ao  information  is  commenced  as  soon  as 
it  is  in  court;  p.  135,  Cro.  El.  261 :  so  is  the^aciionas  soon  as 
the  writ  is  sued  out,  if  regularly  continued  ;  pp.  136,  136,  6  D. 
6t  E.  617. 

^  5.  Judgment^  fyc.  :  pit.  or  informer  may  have  jwtgiMnt  for 
part :  as  where  he  sues  several  persons  jointly,  Jor  an  ofieoce 
against  a  statute,  which  in  Its  nature  may  be  committed  by  a 
single  person  alone,  some  of  them  may  bo  acquitted,  and  some, 
by  verdict,  found  guilty ;  for  though  the  words  of  the  informa- 
tion are  joint,  yet  in  judgment  of  law  the  charge  is  several 
against  each  deft. ;  so  In  cases  of  tortt,  less  may  be  found  where 
more  is  charged.  Tort  feasance*  are  like  trespasses  :  the  ver- 
dict may  find  the  deft,  guilty  ol  part,  and  not  guilty  as  to  die 
rest.     Aiiter  at  to  contracts. 

So  if  a  declaration  or  inrormation  charges  several  o&ences 
against  a  statute,  some  Well  made,  some  not,  the  pit.  may  have 
his  judgment  for  those  well  charged;  pp.  149,  150,  2  Roll. 
Abr.  707;  Cro.  J.  1U4:  as  debt  for  usury.  One  count  is, 
the  defl.  corruptly  lent  £40 ;  another  lent  £20,  but  did  not  say 
corruptly .'  last  bad,  on  nil  dAet,  and  verdict  for  the  pit. :  urged 
be  should  not  have  judgment  for  any  of  the  sums ;  but  judgment 
was  given  on  the  good  counts  for  the  ph. ;  against  bun  for  those 
defective.  If  the  jury  find  a  general  verdict  for  one  penalty, 
for  the  pit.  and  he  takes  it  on  a  certain  count,  and  that  is  found 
bad  in  law,  he  is  not  allowed,  afterwards,  to  apply  it  to  another 
count,  a  good  one,  to  which  the  evidence  would  warrant  tbe 
application ;  p.  152,  3  D.  &l  E.  446. 

^  6.  Statute*.  Every  declaration  or  information  brought  to 
recover  a  penalty,  given  by  a  penal  statute,  must  state  and  ^ow 
tlie  pit.  qui  tarn,  or  Informer,  grounds  his  claim  on  the  stat- 
ute :  so  he  must  show  how  the  ph.,  fiic.,  is  entitled  under  the 
statute,  and  tbe  purposes  for  which  the  penahy  is  given  in  tbe 
statute  90,  91 :  so  tne  dell,  must  be  so  described  as  to  appear 
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to  be  ft  perKHi  tbe  Malule  intends,  and  bo  one  wiw  haa  incurred    Vol.  V. 
the  peoaltr  of  tbe  statute.    12  Mod.  77,  4  D.  &  E.  337 ;   4   r 
Burr.  3018}  3  East.  333.' 

As  to  exceptions  and  prorisions  in  statutes,  it  is  unnecessaiy 
to  add;  so  as  to  redting  and  misreciting  statutes. 

^7  Several  mattert.  Defi  cannot  plead  double.  Esp.  135, 
4D.  bE.  701.  » 

A  repIicati(Hi  of  coven  to  a  plea  of  a  former  recovery  is  good  ; 
139  ;  the  government  cannot  defeat  the  informer's  share.  See 
efa.  175,  a.  13,  s.  33 :  a  license  must  be  pleaded ;  p.  136. 

i  8.  Eden  on  Injunctions,  pp.  18,  19,  Lord  Tburlow  said, 
'  where  a  penalty  is  uiserted  merely  to  secure  the  enjoyment  of 
a  collateral  object,  the  enjoyment  of  the  object  is  considered  as 
the  principle  intent  of  the  deed,  and  tbe  penalty  only  is  accee* 
^onal,  and  to  secure  the  damage  really  incurred.  But  where 
ifae  parties,  instead  of  securing  the  performance  of  the  agree- 
ment by  a  penal^,  have  fixed  upon  a  certain  sum  by  way  of 
bquidated  damages,  to  be  paid  in  the  event  of  tbe  non  per- 
formance of  the  agreement,  a  court  of  equity  (except  in  certain 
cases  of  waste)  refuses  to  interfere  in  restraining  the  recovery 
of  such  damages.'  On  these  principles,  courts  of  equity  inter- 
poee  to  restrain  proceedings  at  law,  for  tbe  recovery  of  penal- 
ties; but  not  where  forfeitures  happen  under  the  by-laws  of 
corporations.  See  this  distinction  of  damages  liquidated  or  not, 
largely  con^dered,  ch.  28. 

%  9.  Debt  on  bond,  conditioned  (o  maintain  a  bastard  child,  Fiiriia  fc  tJ. 


— r-»_.j  „.  y  .„u.      ^u.,  ji.io.  D«.g><<.>.  u..,D^iiu>  "^"""""b  Aintittlnue  la 

10   the  Statute,   1    R.  L.   518.      The  defts.  (one  a   surety)  the  ei^  of' 

pleaded  paytnent  of  $264  35  cts.,  and  non  domnificatvt  *>c- J^"^*°*,"' 

yond  that  sum  :   deAs.  proved  payment  of  that  sum.     Held,  gt^T" 

the   pHs.   could   recover  only  jl35  75  cts,   tbe   balance  ofCow< 

$400,  though  tbey  proved  greater  damages  on  the  principal,**"- 

a  surety  is  not  liable  beyond  the  penalty :   3.  The  judgment 

on   a  penal  bond,   is  properly   for  the  penalty,   in  all  cases, 

except  where  the  demand  is  reduced  by  a  set-oS',  within  the  1 

R.  Ii.  515,  16:    3.  If  the  penalty  exceed  $5150  tbe  pit.  is 

entitled  to  supreme  court  costs,  though  the  damages  recovered 

OD  the  asagnmeni  of  breaches,  be  less  than  $350 :  4.  Interest 

cannot  be  taxed  as  costs  on  recovery  on  a  bond,  where  the 

efiect  will  be  to  compel  tbe  defts.  (one  a  surety)  to  pay  beyond 

the  penalty  of  the  bond.     The  same  principles  6  Cowen,  57, 

58,  Harvey  8c  al.  v.  Bardwell  U  al. 
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Vol.  V. 
Ch.  149.  CHAPTER  CXUX. 

*^'*  ^-  »EBT  ON  PROBATE  BONDS,  fcc. 

Con. 
\.^~.^'^       ^  2  con.  This  bond  is  given  only  to  secure  a  surplus  of  the 
1  Rck.  R.  330.  sales  to  be  put  at  interest ;    the  common  administratioD  bond 

secures  the  other  parts  oTthe  proceeds  of  the  sales. 
I  Pick.  ao.  Debt  on  adininisirator's  bond,  conditioned  to  render  an  in- 

ventory, ice.    Held,  in  stating  a  breach,  in  not  reluming  one, 
or  in  not  rendering  an  account,  it  mu^t  be  averred  he  received 
IS  Jobn.  B.    some  property  of  tne  intestate,  though  not  necessary  to  state  the 
*">■  exact  amount. 

3  Pick.  266-268,  White,  Judge,  &c.  v.  Swain,  adm'x. 
After  the  estate  had  been  settled  twenty  years,  she  received  a 
sum  of  money  under  the  Spanish  treaty  of  Feb.  22,  1819,  be- 
longing to  the  estate  of  the  intestate.  The  judge  sued,  at  the 
request  of  a  creditor,  whoso  claim  had  been  ascertained  by  the 
commissioners  of  insolvency.  Held,  the  action  lay,  and  was 
the  proper  remedy,  being  on  the  probate  bond.  The  main 
objecQon  was,  that  the  administratrix,  as  agent  of  the  heirs,  clam- 
ed the  money. 
DutMil  s.  Debt  lies  on  a  probate  decree  of  the  surrogate,  for  the  pay- 

r"'™*'  4S<—  "'^"*  "'^  ^  Ifigacy,  and  against  the  executor  in  his  own  right,  and 
4gi[*°'  he  may  Bet-off  a  debt  due  to  him,  in  his  own  right  from  the  le- 

gatee in  bis  own  right.  Several  cases  cited  :  2-  '  The  decree 
of  the  surn^ate,  unappealed  from,  is  conclusive,  and  deorcpiees 
forever  the  rights  of  the  parties.'  'It  may  be  enforced  by  im.- 
prisonment,  and  is  certainly  evidence  of  a  debt  due  :'  4-  'Exe- 
cution must  go  against  the  deft,  personally,  as  for  a  private  debt.* 
s  Pick.  R.  128  ^  1^-  ^^'  *""  P™^"'*  f>ond.  To  support  this  action  fcr  the 
—1^,'DkiTM,  benefit  of  creditors,  there  nausi  have  been,  if  the  estate  be  sol- 
ii^'fc^l"  "'  ^*'*'«  ^  judgment  ascertaining  the  debt,  and  a  demand  of  pay- 
* '  ment  en  the  administrator ;  If  insolvent,  an  allowance  of  the 
debt  by  commisaoners,  a  decree  of  distribution  and  such  de- 
mand :  2.  If  a  person  domiciled,  die  in  a  foreign  country,  and 
there  is  administration,  and  here  ancillary  administration,  and 
estate  is  insolvent,  and  commissioners  appointed  and  claims 
allowed  by  them  less  than  the  assets  here,  the  decree  of  the 
judge  to  pay  the  debt  in  full,  is  void,  and  no  breach  of  the  bond 
to  refuse  payment :  3.  Two  subjects  of,  and  domiciled  in  a 
foreign  country,  and  one  is  indebted  to  the  other,  and  there  is 
an  administrator,  and,  here,  an  ancillary  administrator,  such 
debt,  though  contracted  here,  must  be  settled  there :  4.  If  the 
esute  of  the  deceased  be  not  sufficient  to  pay  his  debts,  the 
funds  here  collected,  ought  here  to  be  retained  for  pro  rata 
payments,  on  finding  abroad  what  per  centage  the  whole  estate 
will  pay  :  5.  The  ancillary '  administrator  here,  is  only  the  dep- 
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uty  or  agent  of  the  executor  abroad.'  The  court  did  not  decide  Vol.  V. 
that  the  funds  here  should,  or  should  oot  be  apfdied  to  pay  our  Cb.  149. 
citizenfi  their  whole  dsbtfthougbitsleaniiw  wssjthat  they  shoold  Art.  1. 
view  it  as  a  delicate  question  not  settled  in  tUs  couotfy  as  Con. 
late  as  March  1825  :  cause  turned  on  other  points.  It  seemed  s^^n.-^^ 
to  be  agreed  the  rule  is  the  same  in  this,  and  in  bankrupt  cases- 
Chancellor  Kent  has  collected  many  decisions  to  show  such  funds, 
in  these  cases,  ought  to  be  so  applied  to  pay  our  own  American 
creditors.  37di  lecture,  paces  339,  330,  &c.,  he  cites  Holmes 
«.  Remson,  4  Johns.  Ch.  R.  460,  in  which,  the  assignees  of  a 
bankrupt  in  England,  included  his  property  in  New  lork,  and 
he  thou^t  it  was  right,  as  they  were  first  appointed,  Uc. ;  but 
he  adds,  '  but  whatever  consideration  might  otherwise  have 
been  due  to  the  opinion  in  that  case,  and  to  the  reasons  and  de- 
dsiona  on  which  it  rested,  die  weight  of  American  authority  is 
decidedly  the  other  way  ;  and  it  now  may  be  considered  as  a 
part  of  ttie  settled  jurisprudence  of  this  country,  '  that  a  prior 
isngnment  in  bankruptcy,  under  a  foreign  law,  win  not  he  per- 
milted  to  prevail  against  a  subsequent  attachment  by  an  Ainencan 
creditor  of  the  bankrupt's  eSbcts  found  here.'  Cites  I  Harris  in 
Mc  Henry  ;  Bush  tr.  Me  Kean ;  Wallace  v.  Patterson ;  same 
463,  llilne  o.  Horeton,  6  Binn.  356 ;  1  Mason,  381  ;  Mc  Niel 
V.  Colquboun ;  3  Hsywood,  34 ;  Topham  v.  Ch^man,  Con'sd- 
tuUBBaT  R.  388 ;  Tavler  c  Geary,  lUity's  R.  313;  Ineiflham 
t>.  G^CF,  13  Mus.  R.  148 ;  Ogden  ».  Sanodent,  IS  Wheat. 
218. 

How  cstita  mutt  be  comidered  so,  which  was  conveyed  by 
tbe  docaased  tadefrsud  creditors.  3  Piek.  R.  168-170,  New- 
comb,  Judge,  &c.,  «.  Wing  and  HMtber. 

^  5>  dm.  Debt  on  probate  bond,  tpeoial  plead iogs—^udge  Attr.  S. 
smmL     Pnneipol  (cxeoiHor)  and  sureties,  after  oyer  bad,  plead    Cm. 
Wmsbip,   eiecutor,   omimi  ptiftmavii.     The   ph.   replied,  ^^^»- 
tbe  exacutor  did  not  aoeount  for-  certoHi  property,  valued  in     ~ 
the  inventory  at  ^,000.     The  defts.  rejoined  that  the  execu- 
tor did  account  therefor,  charging  himsalf  with  $878,  the  pro- 
ceeds tberaof,  and  tendered  an  issue  n>  the  country.    The  pit. 
did  net  join  it,  but  in  bb  surrejoinder  alleged  tbe  property  wns 
taken  sod  sold  on  oa  wcecution  against  the  exmulor ;  tfaat  be 
ought  to  have  aald  it  for  lbs  full  nlue,  and  not  to  have  suffer- 
ed it  to  be  taken  md  sold  on  execution,  and  that  he  has  not 
acoounted  for  the  full  valve  thereof,  as  he  ought,  tec.     Sur- 
rejotnder,  held  bad ;  on  spedal  demurrer  thereto,  stating  causes. 
1.  Pit.  did  not,  M  he  ought,  join  issue,  be. :  3.  Did  not  con- 
fess the  account,  dec.,  in  the  rejoinder,  nor  avoid  it,  Sec.,  but 
alleged  ntatter  foreign  thereto  :  3.  Departure  from  tbe  repli- 
cation, &c.,  repei^ng  the'Uile,d^.,  stated  in  tfaesurrejoindcv, 
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Vol.  V.    &c. :  4.  Double,  fiu;.    Curia.  There  was  a  regular  issue  ten- 

Ch.  149.  <)ered,  and  it  should  have  been  joined.  A  departure  also. 

Art.  2.         Interest  of  the  judge  of  probate,  the  least  excludes  bis  ju- 

Con.      risdiction,  as  where  he  had  a  demand  against  the  estate  of  the 

~,,r^^,~^     deceased.    Stat.  1817,  cb.  190,  s.  5.    But  he  may  release  his 

S  Pick.  483—  demand  ;  but  to  act  as  agent  or  attorney,  to  one  interested  in 

Cotua'g  Cmb.  ,|,e  estate  to  be  settled,  does  not  exclude  his  jurisdiction,  ihou^ 

such  aciiug  is  illegal. 

§  1 8  con.  And  it  is  sufficient  ibis  creditor  or  heir,  d^c,  so  en- 
dorsiug  the  writ,  have  an  equitable  interest.  2  Greenl.  339. 
This  interest  specially  stated.  And  16  Mass.  R.  524  ;  no  ac- 
tion lies  on  this  bond,  (except  by  a  creditor  whose  de1>t  is  as- 
certained by  a  judgment  or  decree  of  distribution,  or  by  an 
heir  having  his  part  ascertained)  without  leave  from  the  judge 
of  probate. 

1  Nott.  fc  H'       No  action  lies  on  iho  bond  to  the  ordinary,  for  the  admiuts- 
Cori,687-ee».  tfaiion  gf  iniesiate's  effects,  till  the  obligors  be  cited  before 

bim,  to  account  for  the  administrator's  doings,  and  a  decree 
has  been  made. 

2  N.  H.  Rap.       Only  the  judge  of  probate  can  sue  the  probate  bond  in  New 

Hampshire  j  and  no  other  pit.  in  interest  is  recogniaed 
till  after  judgment.  He  recovers  judgment  for  the  whole 
penalty,  and  afterwards  execution  is  awarded  fi»  such  sums 
as  are  in  equity  due.  Till  judgment,  there  are  but  two  ques- 
tions, ].  Was  the  bond  executed  to  the  judge?  2.  Has 
there  been  a  breach  of  any  of  its  conditions  ?  Persons  inter- 
ested on  different  grounds,  and  entitled  to  remedies,  are  all 
subjects  of  after  consideration. 
BPtck.M-i»,  ^  25  con.  Action  of  debt.  Held,  1.  If  a  legatee  sue,  and 
ClS*"^'  the  executor  defends  by  tlie  direction  of  the  heirs  nnd  other 
legatees,  he  is  not  guilty  of  waste  though  the  pit.  prevails:  3. 
One  is  not  liable  lor  waste  committed  by  bis  coexecutor :  3. 
It  seems  otherwise,  if  they  join  in  the  probate  bond :  4.  If 
the  survivor  commit  waste,  and  his  sureties  pay,  &c.,  they 
have  no  contribution  against  the  heirs.  Etc.,  of  the  executor 
deceased :  5.  In  an  action  on  the  probate  bond  against  an 
executor  for  waste,  in  suffering  the  testator's  property  to  be 
sold  on  execution,  interest  is  allowed  on  the  sum  ascertained 
on  8  hearing  in  chancery,  from  the  dale  of  the  writ  only .-  6. 
It  seems  executors,  jointly  and  severally  bound. in  the  probata 
bond,  may  be  liable  for  the  acts  of  each  other  done  during 
(Aetr  joint  livu  on  contract ;  so  the  representatives  of  one 
decessed,  but  not  for  an  act  done  after  one  dies. 

^  29.  2  Greenl.  257,  Potter,  Judge,  Su:.  v.  Wehb  h.  al. 
His  decree  is  ctmdtuivt  on  all  persuii,  when  not  appealed 
from,  and  in  a  matter  of  which  ho  has  jurisdiction. 
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Debt  en  die  adraioistraiion  bond.    Where  tfae  adminuiraiiix    Vol.  V. 
brought  an  action  against  a  deft,  who  owed  nothing  ;  but  who,  Ch.  149. 
<o  save  trouble,  81c.,  both  aides,  paid  a  sum  towards  the  costs,    ^rt.  3. 
and  made  a  present  to  the  heirs,  and  the  suit  was  withdrawn,       Cmt. 
and  (he  jury  in  the  action  on  the  bond  found  there  was  no  just     vaar-v-^/ 
debt  due  from  said  deft,  to  the  estate.     Held,  the  administra-  4  Pick.  AO-u.. 
trix  was  not  liable  on  the  bond  or  accounuble  for  said  costs :  £^"b1u?" 
3.  After  an  administrator  has  returned  an  inventory,  he  comes  cnit 
to  the  possession  of  [»x)perty  not  ioduded  in  it,  he  is  not  re- 
hired to  return  a  second  inrenlory. 


CHAPTER  CL. 

N  RECOGNIZANCE  AND  BAIL. 


^  1.  So  in  Afaryland  as  in  our  States,  generally,  tfae  bail  A«t.  I. 
bond  is  taken  on  the  act  of  33d  H.  6 ;  see  ch.  144,  especially  Con. 
a.  13,  s.  1 ;  Osborn  v.  Jones,  4  Har.  <&  McH.  5.  Sheriff  must 
take  reasonable  bail  if  offered,  and  if  he  refuse,  an  action  lies 
against  him.  He  isjudge  of  the  security,  and  may  take  one 
or  more  sureties.  The  bond  is  for  tbe  henefit  of  the  sheriff, 
and  of  the  prisoner ;  till  forfeited,  the  pit.  has  no  interest  in  it. 
By  statute  1715,  ch.  46,  s.  6,  in  Maryland,  the  amount  of  the 
bail  bond,  in  some  cases,  ia  fixed.  In  Maryland,  as  in  most 
of  the  Stales  south  of  New  England,  the  hail  bond  is  only  for 
appearance,  and  thereon  ipecialbail  is  taken.  If  the  sheriff. 
iail  (o  taJce  a  bail  bond,  and  the  deft,  to  a{)pear  at  the  return 
of  tbe  writ,  he  is  liable  for  an  escape ;  not,  if  he  takes  one. 
If  be  takes  one,  the  deh.  is  discharged  from  the  arrest,  and 
in  his  bail's  keeping.  On  default  of  appearance,  or  to  give 
spocial  hail,  the  pit.  has  his  election  either  to  accept  an  as- 
signment of  the  bail  bond  from  the  sheriff,  (which  he  is 
obliged  to  assign  by  the  statute  of  4  and  5  of  Ann,  ch.  16,  s. 
30,)  or  proceed  against  the  sheriff  by  amercement.  In  no 
case  is  tbe  pit.  obliged  to  take  an  assignment.  4  Har.  &:  McH. 
5,  €  ;  cites  3  Vio.  title  Bail,  pi.  11,  494,  pi.  13. 

The  deft,  maybe  held  to  special  bail  in  an  action  on  a  bond, 
note,  or  bill  of  exchange,  without  an  affidavit  of  the  debt.  4 
Uar.  8c  McH.  159.  And  if  arrested  out  of  his  county,  on 
motion  and  filing  an  affidavit  of  ilie  fact,  he  is  discharged  with 
costs.  4  Har.  &,  McH.  1&&;  Stat.  1796,  ch.  43,  s.  !4,  15. 

Where  the  principal  is  confined  in  goal,  under  the  mesne 
civil  process  of  a  State  court,  the  circuit  court  has  no  authority 
to  issue  a  habeat  corpus  for  the  purpose  of  bringing  him  to 
be  turrendered  in  discharge  of  bis  bail.  1  Gallison,  3,  where 
one  of  the  hail  cannot  sue  the  other  for  cootrifaution,  ch.  169, 
a.  S,  s.  1,  Sureties. 
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Vol.  V.  ^  2.  16  Mast.  R.  447.  Wh«Mver  a  rcca^isaice  is  ttlten 
Ch.  ISO.  An  one's  appeanace  lo  answer  ckarges  againK  bin,  it  is  idb- 
Art.  1.     terial  that  it  show  ihe  caua»  of  taking  il;  decided  on  id-efaeiat 

Ccn.       oa  one. 
^.^-^^.m,^        ^  3.  Mttriag  Hk  bail  b9nd,  ifC.     After  tbe  suretj  signed, 
I  Onenl.  3S4-  and  in  his  absence,  but  before  delirery,  the  principsl  erased 
**"■  tbe  ^eriff^s  name,  aa  obligee,  and  inserted  that  of  tbe  consta- 

ble nbo  served  tbo  precept,  and  this  in  his  ptesence  sod  it 
bis  suggestion  :  Meld,  the  bond  was  not  void  as  to  the  surety ; 
not  material  and  tlie  suretjr'a  consent  prnumed;  his  intention 
of  becoming  bail  not  being  affected  ;  decided  on  tart  facia* 
against  bail.  The  alteration  was  made  by  one  of  the  obligors 
and  before  deliverf  ;-c1early  not  vmd  as  to  him.  Tbe  officer, 
tbe  obligee,  in  such  bond,  is  a  mere  trustee  for  tbe  creditw ; 
he  is  tbe  real  obligee.  See  Smith  v.  Crocker,  ch.  139,  a.  8, 
s.  6 ;  Hunt  v.  Adams,  6  Mass.  R.  5]9. 
lawbaakttM.  ^  4.  The  bail  is  fixed  b;  tbe  death  of  the  principal,  after 
the  return  of  tha  «i.  ta.  and  before  the  return  of  the  tare 
JwioM ;  and  the  bail  is  not  entitled  to  an  exonentw  in  such 
case— ezpreased  decided  hy  the  principles  of  English  law,  ud 
is  that  of  Maryland  in  the  case.  By  it,  hy  the  favor  of  tbe 
conrt,  tbe  bail  may  surrender  tbe  principal  after  tbe  return  of 
the  CO.  la.  but  not  of  ri^t,  and  pleadable  in  bar. 
eBinii.  soz—  ^  6*  Tha  general  principle  is,  thai  bail  is  not  demandsble 
***■  in  trespass,  as  there  is  no  standard  whereby  to  measure  it. 

Tbia  principle  applies  in  several  cases. 
•  Bfam.  8U—      ^  6.  As  to  enforcing  contracts,  tbe  law  where  enforced, 
""-  governs.     Hence  a  French  mepchant  sued  in  PmioaytTanta, 

must  give  special  bail  though  sned  on  a  ooDtraci  made  in 
France,  where  merchants  cannot  be  imprisoned  for  debt,  ex- 
cept in  certain  cases. 
Norton  V.  ^  7.  In  an  action  for  a  libel  to  hold  to  bail,  tbe  ^davit 

?"i."""^'  »  ">"*'  ^te  tbe  libel,  also  some  special  reason  to  authorize  tbe 
Johns.  R.  nr. .   ,  1        J     I-    L  ■! 

jadge  to  grant  the  order  for  bail. 

i,  8.  The  sheriff  being  attached,  and  for  not  bringing  in  tbe 
delts.  body,  pursuant  to  a  rule  of  court,  procured  A  (on  prom- 
ise  of  indemnity)  to  put  in  special  bail  in  the  original  suit. 
Held,  (he  sheriff  could  not  sue  on  the  bail  bond,  as  there  was 
an  appearance  according  to  the  oondiiion  of  the  bond,  aod 
bence  tbe  deft,  might  plead  eomptntU  ad  diem  proat  paiet,  ^. 
In  such  case  the  sberiff,  on  being  served  with  on  attacbmem, 
should  pay  tbe  debt  and  costs  in  tha  original  action,  and  then 
sue  on  the  bail  band,  or  the  deft.,  for  so  much  money  paid. 
Mslhison  v.  Forbes,  19  Johns.  R.  29S. 

^  9.  Bail  who  are  objected  to,  and  do  not  juatify,  cease  to 
be  bail.     2  Cowen,  614. 
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^  10.  Though  the  deft,  be  discharged' under  the  insolvent    Vol.  V. 
act,  H  he  have  time  to  plead  the  discharge,  but  omii  to  do  so,  Ch.  150. 
after  judgment,  an  rxoneretur  will  nol  be  ordered  to  favor  his     Jlrt.   1. 
special  bail  on  account  of  the  discharge;  they  must  surrender       Con. 
in  the  usuaf  way.     6  Cowen,  596-7.  -.^"v-^ 

^  11.  Special  bail  is  not  discliarged,  because  their  principal  6  Cowen,  SM. 
is  imprisoned  on  conviction  for  a  crime,  unless  it  be  for  life, 
or  for  a  long  time  in  another  State,  and  18  John.  35.  6  Cow- 
en,  608-609,  the  pit.  is  not  bound  to  know  thai  special  bail 
was  put  in  without  regular  notice  of  bail  given  by  the  deft. 

^  20  con.  A  prisoner  on  a  capital  charge,  inny  be,  in  the  Art.  2. 
discretion  of  the  conrt,  bailed,  even  after  bill  found.    Slate  v.    Con. 
Hill,  I  Const.  Rep.  242. 

^  33  eon.  And  if  t]ie  pit.  do  not  in  the  first  instance  except  to 
the  insufficiency  of  the  appearance  bail,  he  cannot  afterwards 
object  to  receiving  him  as  special  bail.     Where  sppearance  Dun|„  „  j_,. 
bail  is  required,  the  deft,  cannot  appear  at  the  rules  without  norte,  I  Hen. 
giving  special  bait.   1  Munf  284.  Special  bail  to  replevy  the  *  **■ '*■ 
attached  effects,  and  a  plea  to  the  action,  ought  to  be  received 
in  behalf  of  the  deft,  upon  an  attachment  againsl  him  as  an 
absconding  debtor,  though  he  did  not,  when  called,  appear  in 
person  or  by  attorney  ;  such  bail  and  plea  being  offered  at  the 
term  to  which  the  attachment  is  returned  executed,  and  before 
judgment  on  it,  is  pronounced.     It  Is  no  objection  to  a  bail  Smith  ■. 
special,  given  by  one  deft.,  that  it  takes  no  notice  of  the  o'her^^"' * 
deft.   I  Wash.  S54.  Appearance  bail  is  not  required  by  law, 
in  actions  of  debt  on  bond,  with  collateral  condilion.    Ruffen 
•.  Call,  2  Wash.  ISl. 

§  29  con.  Bailduckareedbylheimprisoiimentoflheprincxpali6Mtm.1L 
fof  crime.  As  where  ihere  is  bail  on  stat.  1817,  cb.  146,  io"8— 820. 
a  civil  action  commit  him  to  prison,  giving  the  notice  required, 
tic.,  and  afterwards  he  is  convicted  of  a  crime  and  conGned 
ID  the  State  prison,  before  judgment  is  rendered  in  the  civil 
action,  the  bail  are  discharged.  See  a.  7,  s.  4  ;  a.  5,  s.  7 ;  a. 
8,  s.  9.  The  act  of  1817,  ch.  146,  empowers  the  bail  to  ar- 
rest and  commit  the  prificipal,  give  notice  to  the  creditor,  &.c. 

If  excessive  bail  ha  required,  in  an  action  for  a  tort,  iheiT|,f„,.  r. 
court,  on  habeat  corpat,  will  discharge  the  deft,  on  his  giving  i^S- 
bail  in  a  reasonable  sum.     Referring  all  demands  In  a  civil 
action,  discbarges  the  bail.     17  Mass.  R.  591  to  006,  Bean 
V.  Parker  &.  al. 

^  30.  On  scire  facial  against  bail,  it  is  no  excuse  the  prin-4Pick.  lao. 
eipal  died,  though  after  the  return  day  of  the  execution,  yet 
before  it  was  actually  filed  in  the  clerk's  office. 

^31.  An  action  lies  for  demanding  excessive  bail,  but  not 
agaiott  a  judicial  officer.     This  was  an  action  of  trespass  on 

TOL.    IX.  59 
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Vol.  V.    the  case  against  a  justice  of  tbe  peace,  wbo,  id  the  cbh  of 
Ch.  150.   perjury,  required  $2000  bail  snd  two  sureuei.   Held,  he  wu, 
^t.  2.     in  this,  &  judicial  officer,  aud  not  liable  to  a  civil  action  if  the 
Con.       hail  was  excessive,  but  to  nn  ludicttncDt  or  an  impeachment ; 
v-^-v-w/     and  doubtful  if  the  sum  required  was  escessive.   1  N.  H.  Rep. 
374-378,  Evans  v.  Foster. 
4B«ii.bCrei.      ^  32.  An  affidavit  to  hold  to  bail,  made  before  a  British 
consul,  in  a  foreign  country,  must  state  the  sum  the  del^.  is 
indebted  in  to  the  pit.  and  in  what  money. 
1  Cow«D,  99-       ^  33.  A  promise  as  hail.     A  is  sued  in   a  justice's  court : 
IJ''?'*""^ '■  on  B's  request,  the  court  is  adjourned,  on  his  acknowledging 
himself  as  bail,  for  an  adjournment '  agreeably  to  law,'  to  such 
a  time.     This  promise  is  a  valid  security,  though  the  adjourn- 
ment be  for  more  \han  twelve  days.     The  statute  prescribed 
iio  particular  form  of  security.     Held,   1.  An  adjoummeot 
was  a  sufficient  consideration  of  tlte  promise  :  2.  And  appear- 
ing in  it  took  it  out  of  the  statute  of  frauds :  3.  ^nmptit  is 
the  proper  action  :  4.  Nor  is  it  discharged  by  charging  A  in 
execution  :  ft.  Where  two  are  bail,  charging  one  in  execution 
does  not  discharge  the  other.    A  was  discharged  on  the  twen- 
lyfive  dollar  act:    €.    Held,   further   the  amount   recovered 
against  A,  was  the   measure  of  damages  in  this  action  against 
B.     A  was  defaulted,  h.c. :  7.  Not  the  case  of  principal  and 
bail,  but  of  principal  and  surety.     Taking  the  principal  dis- 
cbarges bail,  but  taking  the  principal  does  not  discharge  the 
surety.     1  Cowen,  246-250,  other  cases  of  security  for  such 
adjournments ;  and  255,  pit.  may  waive  such  security. 
BvriM,  Bx'r.D.     ^  34.  On  a  return  of  cepi  corpus,  the  pit.  may  proceed 
^ran'  m-   "*        common  bail,  and  take  judgment,  though  the  sheriff  in 
478.    '  fact  hare   suSered  the  deft,  to  go  at  large  withont  bail,  a  re- 

turn by  the  sheriff  thus,  '  I  ha^e  taken  the  deft.,  who  remains 
under  my  custody,  so  sick  that  I  cannot  have  his  body  before 
the  justices,'  he.  is  a  return  of  cepi  eorpui,  and  the  words  as 
to  sickness  surplusage.  The  English  return  languidut  not  in 
use  in  New  York. 

16  Mass.  R.  198-200,  held,  a  justice  of  the  peace  has  no 
power  to  recognise.  One  convicted  of  felony  in  the  supreme 
judicial  court,  who  before  sentence  fled  into  another  State, 
and  is  brought  back,  Sk.  decided  on  a  scire  fadai  issued  on 
his  recognisance. 
Tnior*!  cue,  ^  35.  The  supreme  court  in  New  York  has  the  same 
tCowm,  3*- powers  in  relation  to  bail  as  the  English  king's  bench,  and 
may  let  persons  charged  witli  criminal  offences  to  bail  in  all 
cases  whatever :  2.  Upon  the  return  of  o  haheat  corpui  ad 
subjiciendum,  with  the  body  of  the  prisoner  against  whom  a 
coroner's  inquest  has  found  an  inquisition  of  murder  or  man- 
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ler,  the  court  is  not  cooctuded  by  the  finding,  but  will    Vol.  V. 
look  iaio  the  depositions  to  see  whether  a  crime  has  been  Ca.  150. 
oommined,  its  osture,  and  strength  of  proof  by  which  die  ac-     Art.  2, 
cusatioa  is  supported  :  3.  Though  the  crime  appear  to  be  but       Con. 
maasla lighter,  it  is  not  of  course  to  allow  bail :  4.  If  the  guih    s^^-v^ 
or  innocence  of  the  prisoner  appear  to  be  indifferent,  he  may 
be  bailed  :  5.  Though  the  warrant  of  commitment  be  defective, 
the  court  will  not  discharge  the  prisoner  finally  for  that  reason, 
but  remtnd  on  a  special  rule  :  6.  If  there  be  no  reasonable 
doubt  of  guilt  of  a  prisoner  charged  with  committing  a  felony> 
be  ought  not  to  be  bailed  even  by  the  supreme  court. 

Savage,  C.  J.  said  '  whether  the  prisoner  is  to  be  balled  or 
remanded,  rests  in  the  discretion  of  the  court.     That  discre- 
tion is  to  be  guided  by  the  circumstances  of  the  case  and  ^Sltta'g^^ 
consideration  of  the  authority,'  &c.  1B7    ' 

%  11.  South  CsrollDa.  By  act  of  December  19,  1809,  all  Art.  3. 
bail  is  viewed  as  special  bail,  that  is,  as  bail  above,  or  baU  to  Con. 
the  action,  and  by  the  common  law  it  is  only  necessary  to  is- 
sue a  ca.  Iff.,  and  have  a  return  of  non  ett  inventus  in  order, 
to  proceed  against  this  kind  of  bail.  2  Noit  6i  Mc  Cord  ; 
Digest  at  S.  C.  Reports,  head  Bail.  And  the  principal  may 
surrender  himself,  or  be  surrendered  in  discharge  of  his  bail, 
any  time  before  the  return  of  the  scire  feci,  or  of  the  second 
niM.  And  1  Const.  R.  313,  the  act  of  1765,  enables  the 
pit.  to  proceed  against  the  bail  by  seire  facias,  but  does  not 
take  away  the  remedy  by  debt  on  the  bond  given  by  the  bail. 
1  Nott  it  Uc  Cord,  323-326. 

^  12.  In  an  action  on  the  bail  bond  against  bail,  the  pit.  i  Nott  fcUc 
is  not  entitled,  of  course,  to  recover  hia  entire  demand,  but  ^^■•*' 
only  to  the  extent  of  bis  actual  damage,  and  the  jury  can  givej^**"'     "^ 
Dominal  damages.     The  bond  was  assigned  by  tiie  sheriff  to 
the  pit.  Justice  Nott  dissented-  2  Nott  U  Mc  Cord,  1 36-1 38. 

^  13.  Whenever  the  principal  is  legally  tali  en  from  thelMc  Cord, 
custody  of  his  bail  by  law,  the  bail  is  released:  2.  If  the*''' 
debtor  in  the  prison  bounds  petition  for  the  benefit  of  the  t»- 
Molvent  debtor's  act,  and  is  proved  guilty  of  fraud  in  his  sche- 
dule and  remanded  to  gaol,  the  bail  is  discharged,  for  be  has 
lost  the  benefit  of  that  act.     Also  of  the  prison  bounds  act. 

^   14.  If  the  sheriff  arrest  the  deft,  and  take  appearance  3  Hand.  465— 
bail    and  sheriff  makes  return  that  the  deft,  is  compelled  to  ^^' 
jail,  he  loses  his  remedy  against  the  bail  on  the  bail  bond  ; 
2.  Me  cannot  contradict  his  return,  but  must  obtain  leave  of 
the  cuHirt  to  demand  it. 

^  I  con.  On  .fctre/acia*  against  the  sureties  on  a  bail  bond.  Art.  4. 
tbey  cannot  deny  the  arrest  of  the  principal ;  and  it  is  no  de-    Con.        j 
fence  to  deny  there  is  no  record  of  the  deft's.  being  bail.  The  , 
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Vol.  V.  fiVial  declaraiion.  Eight  pleas  in  bar.  Bail  bond  in  ttw 
Cu.  150.  usual  form,  but  executed  only  by  the  sureiivs,  not  by  the 
•drt.  4.  principal,  and  all  demaads  in  the  action  against  tbe  principal 
Cm-  were  referred.  The  fact  appeared  in  tbe  pleas.  This  alone 
Vg^-v-.^  discharged  the  bail.  Scores  of  authorities  cited  bycouoMl. 
17  Mas*.  R.  591  to  606,  Bean  v.  Parker  and  French. 

And  2  N.'  H.  Rep.  347,  a  icire  facia*  .against  bail  roust 
aver  the  notice  required  by  Btatule  of  the  year  1818,  and  (his 
is  tbe  proper  remedy  against  bail.  359.  And  q  deputy  sher- 
iff may  be  bail.  478. 

3  Cowen,  354.  Special  bail  cannot  object  to  the  ameiHl- 
nient  of  the  ac  efiam. 

5  Cowen,  420,  421.  The  eight  days  duriag  which  special 

bail  may  surrender,  ex  gratia,  exclude  the  teste  and  return  day. 

Art.  5.  %  15.  So  a  surrender  of  the  principal  debtor,  to  the  officer 

Con.         holding  the  nrit  of  execution   against  him,  is  a  discharge  of 

a  Grceni.  388,  the  hail  bond.    A  special  demurrer  must  point  out  the  matters 

that  make  a  plea  double.     Maine  statute,  1821,  cb.  62. 
Abt.  8.  ^  "3  '<">•  ^ttvMftit  by  the  underkeeperof  tbe  jail  in  Wor- 

Con.  cester,  to  recover  the  expenses  of  one  Parker,  a  poor  debtor, 

1  Pick.  R.  48S  confined  in  close  prison,  after  execution  against  Parker  in  Mal- 
^-4a,Ckain-  lard'j  favor  was  returned  non  eit  invsntut,  end  after  tcirefaeiat 
Hillird.         against  Parker's  bait,  but  before  final  judgment  thereon  the 
bail  committed  him  to  jail  on  tbe  statute  1817,  c.  146.   Held,  - 
Parker  nas  not  imprisoned  on  mesne  process,  or  execulioD. 
So  the  creditor  was  not  liable,  under  the  net  of  1821,  c.  2^ 
to  pay  bis  debtor's  board  in  prison.    See  N.  H.  R.  173—174. 
^37.   18  Johns.  R.  335,  Loffiin  v.  Fowler.     If  the  prin- 
cipal be  convicted  of  felony,  and  sentenced  to  imprisonment 
in  tbe  State  prison  of  another  Stale  for  a  term  of  years,  tbe 
bail  is  discharged.     So  if  committed  for  life  in  New  Yctfk. 
1  J.  C.  38  ;  IS  Johns.  R.  54. 
Reedv.Oor-       %  ^^'   '^"^  insolvent  discharged  is  enutled  to  common  bail, 
doahkl.  I      &c.     Motion  u>  discharge  the  defts.  on  common  bail.     Both 
Canta,  B0-S4.  j,g^  jj^gj,  discharged  under  '  the  act  for  giving  relief  in  oases 
of  insolvency,'  (sess.  36,  cb.  98,  1  B..  L.  460.)     Held,  the 
validity  of  this  discharge  could  not  be  questioned  on  tbe  mo- 
tion, either  on  the  ground  of  fraud  in  getting  the  discbarge,  or 
irregularity,  that  is,  not  questioned  on  ajffidavitt,  though  it  well 
may  be  on  pleadings. 
^"*>^  t       '^  ^^"  Where  hail  are  excepted  to,  and  neglect  to  justify 
■I.  I  Cowen,    ■"  due  time,  they  are  as  no  bail ;  and  the  pit.  may  file  common 
80— «2.  bail  and  proceed  under  tbe  statute.     He  is  not  bound  to  ac- 

cept a  plea  till  the  hail  hare  justified,  and  though  he  refuses  to 
plead  on  this  ground,  he  may  afterwards  file  coHiinoo  bail, 
and  enter  a  default.  SlBtut«  1  R.  h-  334. 
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~VoL.  V. 
CHAPTER -CU.  Cfl.  Ifli. 

DEBT  rOE  EENT.  q^^ 

§  7i   Q«i(  renU.     Ijord  Baltimore't  case.     Error  lo  ihe    ''^'^''■^' 
citcuit  court  of  Maryland.     Debt  for  rent  brought  by  the  pit,  {JJin  h«ii- 
in  error,  to  recover  cerlaiD  gvit  rents  alleged  to  be  due  from  ryCmeU, 
the  deft,   to  ibe  pit's,  intestate,  daiighier  of  Charles,  Lord  •j^!^"'" 
Baliimore.     Special  verdict  found  the  facts.     Held,  1.  HisiQg,.curfra 
title  and  claim  to  the  quit  rents  reserved  fay  the  proprietary  of  Carrou  of  c. 
the   late   Province   of   Maryland,   was   extinguished   by  the 
aj;reetnent  between  the  heirs,  devisees,  and  personal  repre- 
sentatives of  the  said  Lord  Baltimore  nnd  of  his  son  and  heir, 
Frederic,  Lord   Baltimore,  made  in   1780,  and  confirmed  by 
an  pet  of  the  British  parliament  in   1781.     This  agreement 
included   the  quit  rentt,  then  actually  due  to  her  (if  at  ail,) 
and  3ssi£Ded  uieni  to  Henry  Harford,  the  devisee  of  Freder- 
ic, Lord  Baltimore,  entered  into  in  England   by  ber  husband 
and  her  committee,  (she  being  a  lunatic,}  and  the  considera- 
tion actually  pawed  to  her  use,  and  the  whole  transaction  hav- 
ing been  between   British  subjects,  under  the  direction  of  the 
court  Oif  chancery,  and  confirmed,  as  above,  traasferred  the 
complete  legal  and   equitable  title  to  (he  assignee  :    3.    It 
sqems  ber  huahand's  hmajide  assignment,  for  a  valuable  con- 
sideTBlian  of  a  debt  piweptly  due  to  hif  wife  divested  in  equi- 
ty ber  tide  to  the  debt  nnd  r«nU. 

Tbe  special  verdict  found  Charles  I.,  June  S,  1633)  granted 
to  Calvert,  baron  of  Baltimore,  his  heirs  and  assigps  forever, 
in  fee  simple,  the  Province  (now  Stale)  of  Maryland,  by  a 
charter  of  the  above  date.  He  died  in  1675,  and  left  Charles, 
afterwards  Baron  of  Baltimore,  his  son  and  heir,  who  entered 
into  the  said  province,  and  was  seised  thereof.  He,  \a  1711, 
granted,  sccordittg  to  the  taws  6{  tbe  province,  to  Charles 
Carroll,  Esq.,  father  of  the  deft.,  a  patent  for  lea  thousand 
acres, '  to  have  and  to  hold  the  same  to  him,  the  said  Charles 
Carroll,  bis  heirs  and  assfgns  forever,  to  be  holden  of  us  and 
our  heirs,  as  of  our  manor  of  Baltimore,  in  free  and  common 
socage  by  fealty,  only  for  all  manner  of  services,  yielding  and 
paying  therefor,  yearly,  unto  us  and  our  heirs,  at  our  receipt 
at  the  city  of  St  Mary's,  at  the  two  most  usual  feasts  in  the 
year,  viz.  at  the  feast  of  Ihe  Annunciation  of  the  blessed  Vir- 
gin llilary,  and  St  Michael,  the  archangel,  from  and  after  the 
second  day  of  April,  which  shall  be  in  the  year  of  our  Lord, 
1723,  the  rent  of  one  hundred  pounds  sterling  in  gold  and 
silver;  *  that  '  the  deft,  inherited  the  said  tract  of  land  from 
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VoL.  V.    bis  father,  and  la  aow  seised  and  possessed  of  the  same/ 
Cb.  151.  The  Lord  Baltimore  title  ia  traced  down  through  various  de- 
Art.  1.      scents,  deeds,  entails,  and   trusts,  &C.  to  the  jear  1774,  rents 
Cor.       paid  to  that  time,  and  so  down  to  the  said  Ijouisa.     In  1774, 
^•»-v->v     the  people  of  Maryland  took  the  government  into  their  own 
hands,  aod  ousted  the  officers  of  the  proprietor.     No  quit 
rents  paid  after  1773.     The  British  gDvemment  allowed  said 
proprietors  £80,000  sterling   for  their   losses  in  Maryland. 
Setilemeot  as  above.     The  rents  sued  for  accrued  between 
1771  and  1780. 
Art  3  ^  ^  ^^''^'  ^  action  for  metneproJvU  lies  against  the  landlord 

q'  '  in  fact,  who  is  in  possession  of  the  land  by  means  of  his  tenants, 
11  Wheat  180  ""^  '^^  ^'^  '"^^>  coxiiiiBnds,  or  cooperaUon,  aids  in  withholding 
—SOS.  the  possession  {ram  the  pit.     All  persons  concerned  in  a  tres- 

pass are  trespassers,  and  liable. 
4  Cowcn,  IBS-     Trespass  for  metne  profits  against  a  bona  fide  purchaser.   He 
ITS,  JaeiDraa  v.  WBS  allowed  against  the  pit.  in  mitigarion  of  damages,  the  value 
^'*™''-  of  permanent  improvements  mode  m  good  faith,  to  the  extent  of 

the  rents  and  ^o^ts  claimed  by  the  pit. 
Art.  6.         %  ^  con-     ^c  avowant  cannot  make  cognizance  as  bailiff 
CW.       to  his  father  for  rent  in  arrear  due  Id  the  father,  where  the  avow- 
ant has  distrained  in  bis  own  name  and  right,  though  he  had 
power  from  his  father  to  distrain  for  the  rent  due,  the  distress 
ibr  rent  in  arresr  must  be  made  in  the  name  of  the  person  to 
whom  due,  and  cannot  be  made  in  the  bailiff's  name.     4  Har. 
&  McH.  347-346  :  cited  Ld.  Raym.  454  to46d ;  2  Leon.  196 ; 
4  Bam.  &  Cr.  392  ;  4  Har.  fa  McH.  218. 
^-^^^''*     §4.     Holding  over,  mretiea  diachatved,  iic.    Debt  for  rent. 
s.Kuppbd''^^  pit.  by  indenture  leased  lo  the  deft.  K.  a  house  in  Boston 
for  otie  year,  and  A.  Davis  and  J.  N.  Knspp,  sureties.      K  en- 
tered and  continued  to  occupy  after  the  year  bad  expired,  and 
after  the  year  he  paid  money,  but  did  not  apply  it.     Held,  1. 
The  sureties  were  liable  only  for  tbe  year's  rent :  2.  That  (be 
lessor  might  apply  said  money  to  the  rent  accrued,  after  the 
year,  it  not  appearing  whether  it  was  paid  before  or  after  rent 
became  due  for  the  second  year. 

Ch.  110,  a.  3,  s.  22,  rent,  fac.  how  demanded  under  lease, 

Ue. 

Wiitaro.  ^  ^-     If  rent  be  payable  in  money  or  kind,  and  the  lease  is 

Dmrsy,  16      nient  as  to  the  plea  of  payment,  a  tender  of  the  rent  on  the 

Johiu.  B,  122.  jauji  [jy  the  lessee  is  not  good.     He  is  bound  to  tender  to  the 

lessor  In  person. 

^  G.     Though  it  seems  a  mortgagee  may  distrain  for  rent 

due  from  tbe  mortgagor's  tenant  on  a  lease  made  btfore  tbe 

niongage,  yet  when  tbe  mortKBgor  in  possession,  mbteguently  to 

the  mongage,  leases  tbe  land,  the  mor^agee  cannot  distrain  or 

Hiirte^ie"'  ^^  *°'  '"^  "'"» t^"*  bem^  no  privity  ofcontract between hitn 

Jobu.  R.  2S9.  and  the  tenant. 
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§  1.    TVover  for  goods  the  deft,  had  distramed  and  sold  for   Vol.   V. 
rent,  he  claimed  as  due  tohim  from  the  pit.     The  main  ques-   Cb.  151. 
tioa  was  if  the  deft,  flessor,)  had  a  riebt  to  distrain  for  the  rent,   ^rt.  6. 
the  distress  was  fw  inree  years  and  eleven  months,  rent  due  on      Con. 
a  parol  lease,  not  roid  by  the  statute  of  frauds.     Savage,  £.  J.    \^pv'-^ 
stated  the  law  as  to  rent,  &c.  in  New  York  thus — '  at  common  Conwil  s. 
law  there  were  three  kinds  of  rent  :  1.  Rent  tervice,  so  called,  L>mb,  2  Cow- 
because  it  had  a  coraoral  service,  incident  to  it,  at  least  fealty, '"' ***—**'" 
or  the  feudal  oath  of  fidelity.     Where  fealty  is  due,  therefore, 
with  a  pecyniary  rent,  and  the  landlord  has  the  mertionary  in- 
terest in  the  demised  premises,  then  the  landlord  has,  by  the 
common  law,  a  right  to  distrain  without  any  power  in  the  lease  : 
2.  ReiU  cAarge,  is  a  rent  received,  where  the  landlord  has  no 
reversionary  interest.     He  would  have  for  such  rent  no  right  to 
distrain,  unless  the  power  be  contained  in  the  lease  :  3.  RaU 
Kck,  Is  die  same  as  rent  charge,  except  there  is  no  right  to  dis- 
train reserved.   By  statute  of  4  Geo.  2,  cb.  28,  right  of  distress 
~    isgivenin  the  two  last  kinds  of  rent,'  [not  reenacted  in  N.  York.] 
He  added — '  but  independent  of  that  statute  the  right  of  dis- 
training  existed  when  the  landlord  was  entitled  to  the  reversion 
and  fealty.     By  our  old  constitution,  such  parts  of  the  common 
law  and  of  the  statute  law  of  EngUatd,  and  such  acts  of  the 
colony,  as  together  formed  the  law  of  the  cokiny,  on  the  19th 
day  of  April,   1775,  are  declared  to  be  the  law  of  the  State. 
By  our  statute  concerning  tenure,  (1  R.  L.  7,)   all  tenures  of 
any  estate  of  inheritance  at  the  common  law  are  declared  to  be 
turned  into  jree  and  comtnon  socage  ;  and  by  the  common  law, 
feal^  is  incident  to  this  tenure.     In  all  cases,  therefore,  where 
the  tenure  in  this  State  is  not  allodial,  and  where  the  landlord  is 
entitled  to  the  reversion  and  to  a  rent,  be  is  authorized  to  distrain 
for  such  rent  without  any  authority  for  that  purpose  in  bis  lease 
or  contract.'     '  Then  the  deft,  having  the  reversionary  interest, 
he  bad  a  right  to  distrain,  and  the  sealed  note  for  the  rent  was  " 

DO  exdi^uishment  of  it ;'  so  judgment  for  Inm.  The  distress 
not  bong  sufficient  for  all  the  rent  due,  the  lessor  brought  ot- 
mmpait  lor  we  aiid  occupation  for  the  residue,  and  recovered,  ^g  j^j^,  ^^^ 
Tliis  was  the  substance  of  the  case,  though  many  other  points 
were  stated  by  the  counsel,  and  Woodwortfa,  J.  and  numerous 
authorities  cited,  near  all  English.  One  point,  fealty  is  not  in 
fact  due  upon  any  tenure  in  this  State,  (N.  York.)  It  is  alto- 
gether fictitious.  It  is  retamed  by  statute  as  to  lands  holden  in 
locage,  and  abolished  as  to  all  grants  made  directly  from  the 
State.  (J  R.  L.  71,  Feb.  20,  1787,)  but  the  right  to  distram 
n  not  impaired  by  the  statute,  but  remains.  And  1  R.  L.  434, 
April  5,  1813. 

^  8.     Replevin.     Held,  a  lessor  may  distrain  on  a  parolaca^Q^ggo- 
lease,  be  ha^ng  the  reveraon,  without  soy  special  agreement  W4. 
empow.ering  him  to  distrain. 
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'   Vol.   V.       ^  9.     Replevin  for  goods  distnined  for  rent  due  franj  Burr. 

Cu.  151.   The  distress  was  made  after  the  lease  had  expired.     Burr  bad 

Arl.  6.     moved,  and  the  goods  had  been  carried  from  the  leased  prenri- 

Con.       0^^  BO  not  distratnsble  at  connnDn  law,  but  the  distreMi  was 

^^-.j.^^^     made  on  the  13th  section  of  the  act  concerning  distresses,  R. 

Barr  c.  Van    L.  437,  Dilowbg  a  distress  of  goods  removed  any  time  whhm 

^^"■•i^thirty  days.     Held,  Mhe  reniedy  thus  given  is  operative  durk^ 

jj,  "'  the  continuance  of  the  lease  only.'     Avowry  made  in  fimn. 

p.  is*.  Staling  facts,  Uo-  that  the  Rector  and  inhabitants  of  the  Prote»- 

tant  Episcopal  Church  in   the  State  of  N.  York,  on  the  36th 

day  of  March,  A.  D.  1804,  were,  8tc.  seised,  Szc.  in  fee,  and 

then  demised  to  the  deft.  Van  B.  for  thirty  years,  be.  and  on 

he  leased  to  Burr  for  five  years,  &c.  So  other  facts  to  make 
out  bis  right  to  disimin :  3.  Avowry.  Demurrer  to  tbem  for 
causes  assigned  ;  1.  The  facts  stffted  did  not  entitle  Van  B.  to 
distrain  at  ccxnmon  law,  stned  no  custom,  be. :  2.  Defended 
the  vtrang  end  injury,  whereas  it  shoaid  be_^»rce  and  iojury ;  3. 
That  it  did  not  appear  by  the  avowries,  that  the  deft,  previous  to 
making  the  distress,  complied  with  the  reqaiiitioaa  of  the  said 
act.  '  During  the  continuance  of  the  leise  ooly,'  expressed  by 
the  court  probably  meant  during  the  continuance  of  Anr**  ;>«•• 
leuion,  and  that  had  ended  be^re  the  distress  was  made.  So 
the  act  of  April  13,  1820,  not  pleaded,  very  materially  ahet«d 
the  case. 
RDMeUe.  ^  10.    Case  on  the  act,  1  R  L.  437,  for  removinK  goodsin 

iMy,  ■heiiff,  execution,  leaving  the  rent  unpaid.  Said  act  providea  goods 
<CttwoD,  678  gjjgjj  jjQ(  {,g  removed  by  execution  from  the  demised  premises 
till  one  year's  rent  is  paid.  This  act  extends  to  all  goods  on 
them,  the  tenants,  or  others.  The  lessor's  lien  in  such  case  on 
such  goods,  is  as  extensive  as  his  right  to  distrain,  that  is,  goods 
he  might  distrain  cannot  be  removed  by  execniion  till  a  year's 
rent  is  paid.  Rent  may  be  payable  in  advance  by  contract,  and 
be  may  distrain  for  it,  or  have  a  specific  hen  against  an  execu- 
tion under  the  statute.  One  may  lease  land,  tbongh  not  in  ac- 
tual possession,  a  clear  ri^t  of  possession  is  enough,  and  if  A 
buy  at  a  sherifi's  sale,  and  the  debtor  remain  in  poKsession,  the 
presumption  is  he  is  tenant  to  the  purchaser.  In  fact  if  one  bive 
the  rigmof  property,  and  his  right  of  possession  is  not  dispnted, 
be  can  lease,  convey  or  devise,  when  he  pleases,  though  not  per- 
sonalty in  possession. 
PeDdlsioD  V.  ^  11.  Covenant  for  rent  on  a  lease  for  two  years ;  losoppcwl 
oI'ki-^'  *^°  P*^"  °^  Action  in  bar  of  sn  action  for  the  rent  the  tenant  most 
shew  an  actual  expulmn,  before,  and  that  it  continued  till  after 
the  rent  due ;  S.  If  the  landlord  bring  lewd  woioen  so  near  Ae 
premises,  who  so  disturb  the  tenant  and  his  family,  that  th^ 
leave  the  premises,  still  the  rent  is  doe :  3.  Eviction  of  tM 
whole,  or  of  any  part  of  the  leased  premises  is  a  good  plea  ia' 
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bar  to  HD  action,  either  of  debt  oi  covenaot,  for  the  lenl'.    Held,     Vol.  V. 
the  eridcDce  offered,  as  to  the  prostitutes,  &c.  was  not  of  a   Cb.  15]. 
kind  to  prore  the  plea,  and  so  properly  rejected.     It  proved  no     Art.  6. 
^itr;  on  the  leased  premises,  no  ousier,  no  physical  force,       Con. 
but  that  the  operation  was  only  on  '  the  fnoral  toue  and  feeling    v^rs'-w 
f^  the  deji.f'   the  nuisance  might  have   been  abated  on  the 
deft's.  complaint  to  the  police  of  the  city.     Hence  he  had  no 
moral  necessity  to  leave  tlie  house.     His  leaving  it  lyas  volun- 
tary, not  compuinve. 

§  12.  Debt  for  the  penalty  given  by  said  act  1  R.  L.  437,  8,  St™n?  •• 
3.  14,  cODceniiDg  rent,  removing  goods,  &ic.,  does  not  lie  for  re- c^„en*'2I0— 
moving  or  concealing  goods,  not  tlie  tenant's  proper^,  thou^aiE. 
liable  to  be  distrained  ;  nor  for  advmag  to  remove  the  tenant's 
goods:  nor  does  removing,  &cc. ;  a  part  subject  to  the  penalty, 
lor  removing  ali.     Tenant  being  in  possession  of  goods,  the  law 
intends  they  are  his,  till  the  real  owner  prof'es  the  contrary. 

^  13.  Gooda  dittrainedfor  rent  and  trover,  brought  6y  nuirt-'^y^'- 
gagee.  Trover  for  certain  copper  sliils  or  kettles,  steam  tubs,cowen,  3M— 
coolers,  and  a  worm.  Facta ;  one  Gilmer,  a  distiller,  had  3tl. 
mortgaged  these  articles  to  the  pit.,  to  secure  a  debt.  The  pit., 
as  mortgagee,  removed  tbem  into  his  possession.  Gilmer  fail- 
ing to  pay,  ihe  arbcles  were  placed  by  Taylor  in  a  stone  disdl- 
lery,  held  by  tbem  under  a  lease  for  years,  and  then  possemed 
by  Gilmer  for  distilling.  When  the  pit's,  agent  look  tlie  articles, 
tbey  were  found  affixed  to  the  buUding ;  the  kettles  and  boilers 
being  masoned  up  in  brick  arches,  kc. :  he  broke  up  the  arches 
8zc.  May  15,  1633,  within  thirty  days  after  said  removal, 
Sfauler  distrained  said  articles,  ae  baililf  to  the  tenant's  landlords 
for  ^68  74  cts.,  a  balance  of  runt  due  Nov.  1,  1621  :  lease 
dated  Aug,  34,  1920,  and  for  four  years.  Deft,  sold  the  said 
articles  for  the  rent,  Iwt  left  them  in  the  pit's,  possession.  Held, 
.  I.  The  sale  was  a  conversion,  if  no  right  to  distrain:  2.  The 
pit's,  possession  was  in  mitigatioii  of  damages  :  3.  A  mortgagee 
ID  possession  of  chattels,  may  have  trover :  4.  The  tenant,  as 
between  him  and  his  landlord,  might,  during  the  term,  remove 
said  articles.  Many  cases  examined  as  to  fixtures ;  but  the 
court  held,  5.  That  when  they  were  severed  to  be  removed, 
tbey  were,  for  a  short  time,  chattels  leparatedfrom  the  building, 
yet  lying  on  the  leased  premises,  so  then  liable  for  the  rent,  and 
the  laDoiord  might  pursue  them  within  the  thirty  days,  though 
so  removed  by  the  mortgagee.  If  S4,  what  is  stated  in  this  5th 
bead,  decided  the  cause  :  6.  The  mortgagee  was  not  the  owner  ' 

so  as  to  prevent  the  landlord  so  to  follow  within  the  statute  1  R. 
L.  437  :  7.  Were  distrainablc  for  rent  become  due  before,  or 
within  the  thirty  days  after  such  removal. 

§  14.  Terboss  t>.  Williams,  5  Conen,  407, 406,  Held,  the  les- 
sor cannot  distrain  goods  for  rent  after  the  term  hu  expired,  and 
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Vol.  V.    ih^  tenant  has  removed  from  the  premises,  and  abandoned  iht 
Ch.  15I.   posession,  though  said  thirty  days  nave  not  expired. 

§  15.  Waiver  of  tenant's  forfeiture.  Ejectment  lies  not  fiJr 
balance  of  rent  being  due,  Stc.,  after  the  lessor  has  distrained, 
and  thereby  recovered  a  pan  of  it,  on  a  ciauS*  of  reentry  on  the 
ant  as  to  distresses,  rents,  and  renetnll  of  leases,  1  R.  L.  440, 
s.  23:  2.  The  act  of  distraining  inittwi  the  forfehure:  3.  When 
'  a  forfeiture  has  accrued  on  a  dsuse  of  reentry  for  rent  i^ 
arrear,  the  forfeiture  will  be  tvaived  if  the  landlord  afterwards 
do  any  net  which  amounts  to  an  acknowledgment  of  a  subsisting 
tenancy:  as  if  he  receive  rent  due  at  a  aubstlquent  quarter,  or 
distrain  for  that,  as  to  which  the  forfeiture  actirued  ;  '  for  aftir 
the  lease  is  determined,  he  cannot  distrain  for  the  rent.'  3  Co. 
Pensnt's  case,  64;  Adams  on'Eject.  160*,  Co.  L.  311,  C, 
1  Saund,  187  n.,  19. 
WriEb(ii|  ^  16.  Replevin.     Deft,  avowed  as  execuHir  of  a  lessor,  4vlio 

cl"      Mi_  ^"^  seized  in  fee,  for  rent  due  on  a  lease  for  years,  but  wtnch 
60«"*"'  rent  accrued  after  the  lessor's-  death.     Held,  the  deft,  should 

have  avowed  as  heir :  :111owed  to  amend  on  pajing  costs.  AftCT 
the  lessor's  death  the  rent  belongs  to  his  heir  or  devisee ;  and 
pages  678-687,  Warren,  8«:.,  pits,  in  error  c.  Doolittle :  in  debt 
on  the  14th  section  of  the  act  1  R.  L.  467,  as  to  rents,  &c. 
Held,  it  lies  against  (wo  or  more  persons  jointly,  for  aMing  a 
tenant  to  remove  goods  from  the  demised  premises,  the  ofllmee 
bemg  in  its  nature  one,  and  inseparable  .*  2.  Only  one  penidty, 
and  that  is  imposed  on  all  the  defts. ;  not  on  each  and  every 
one  of  them. 

§  17.  Peters  v.  Newkirk,  6  Cowen,  IO3-I0B.     If  ahy  part 

of  the  rent  be  due,  it  protects  the  distress  for  it :   2.  Where  a 

3D.liE.eoD;|ease  is  surrendered  as  to  part  of  the  preinises,  the  right  to  dis- 

tS°^«'*7n' train  continues  for  the  residue.     Rent  may  be  payable  in  ad- 

3  la.  DDZ ;   lU  ,  ,■         .        1   i..,        1  1 

Jtbat.  43S.      vancc,  and  so  distrained  for  when  due. 

Huntor  a.  Le  ^  IS.  Hunter  brought  replevin  against  Le  Come  and  ElKs, 
6^owM,  7»^  for  goods  taken  in  the  city  of  New  Yort.  Le  Conte  avowed, 
7B3;  trm.  and  Ellis,  as  his  bailid*,  made  cognizance  for  taking  the  goods, 
Feb.  20,  1824,  as  a  distress  for  $Q2  60  cts.  rent  due  Feb.  1, 
1834,  on  H  demise  of  premises  in  the  city.  Pleas  :  1.  Affidavit 
of  rent  not  filed,  Jtc. :  2.  A  tender,  Feb.  18,  1824,  (rf  #62  50 
cts,,  v4lich  was  refused,  and  no  demand  afterwords,  fcc.  Held, 
1.  Though  a  tender  of  rent  is  on  the  hind,  yet  a  personal  tender 
is  good  off  (he  land  :  2.  A  personal  tender  before  the  distress 
makes  it  tortious :  3.  And  such  tender,  after  disiniining,  and 
before  impounding,  makes  the  detainer  unlawful :  4.  Biit  a  ten- 
der after  impounding  has  no  effect :  5.  If  the  lessor  has  incur- 
red any  expense  before  the  tender,  that  expense  must,  also, 
be  tendered :  6,  In  replevin,  a  plea  of  tender  to  an  avowry  or 
cognizance,  need  not  say  tout  tempi  prut,  nor  make  a  profen  of 
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tfae  laoopy  in  court:  7.  A  teDder  of  i«qt  takes  away  the  tight  yoi,.  V. 
to  diMrvin  tiU  s  subsequent  dematui  aod  refusal :  8.  Bui  atei^  Cb.  Idl. 
der  dom  not  i^e  away  the  ri^t  lo  aue  fw  tbe  fent,  as  a  debt ,-  jirt.  Q. 
it  wdy  $ares  int^^st  and  cpets.  Con. 

&  19.  .4UnHW*^fof  refitof«txipeTi'al}i.    Plea  a  general  issje.    ^^-^..-^ 
JleW)  irbei«  ooe  vnlsrs,  and  cqalinues  iq  iiold  under  a  deniise,  s  Picfc.  iM— 
W^faout  bnpingi  by  any  (brif^l  act,  renounced  his  landlord's  IM.  Biw*!'"- 
-ttllei  be  aball  not  be  allowed  to  conUovert  it  ia  an  action  forC'>*»"»«>*M. 
jneat.    Tbe  delts.  conteiided,  that  Jrom  Aug.  I,  1824,  to  May 
6,  1826,  the  jitle  of  Uie  land,  &c.,  was  in  tiiB  city  of  BgslQli. 
litfTacuaiated,  ahqw  tbe  relation  of  landlord  and  t^ant  had 
Ansted  pripr,  Mt^d  up  to  Aqg.  I,  1834,  and  that  tijen,  die  pit. 
4ltvo  his  CQivseQt  to  the  defts.  contiuuing  to  occupy  the  premises 
on  their  ftwqias  to  pay  r«it  as  they  had  done ;  and  they  did 
oectipy  sccordinglyt  ibr  the  whole  dqie  in  dispute,  and  they 
ptid  rent  5ve  mootba,  to  Jan.  1,  1825,  to  the  pit.    There  was 
a  promise.     Various  cases  cited  by  Putnam,  J.,  who  delivered 
tbe  ofMoion  of  the  court,  to  show  Oic  tenant  shall  not  deny  the 
title  of  his  landlord,  he,  in  an  action  for  rent,  &[c. 

^  30.  Tbe  pit.  leased  a  farm  to  one  Allen,  for  three  years, "  ^'^^-  ^st- 
by  indenture  of  ^uly  1,  1823,  cuntaioing  a  provisioo  for  paying^  f";^^ 
the  rent  quarterly.  All  tbe  produce  of  the  farm,  standing  or 
growing,  or  harvested  nnd  collected,  i^  liepouted  on  thfi  estate, 
should  be  balden,  and  be  at  the  disposal  of  ihe  lessor,  in  the 
same  manner  as  if  she  were  in  the  actual  occupadon  of  the  farm, 
and  that  the  lessor  might  enter  to  take  tbe  same  for  rent  in 
arrear,  accounting  for  the  proceed  towards  it.  Held,  that  such 
produce,  before  afiy  actm)  delivery  of  it  to  tbe  lessor,  was  liable 
to  be  attached  by  the  tenant's  creditors.  The  deft,  a  deputy 
sheriff,  attached,  and  the  pit.  brought  replevin.  The  lessor 
gbould  have  entered  and  taken  possession  of  tbe  produce,  but  no 
rent  was  due  when  the  attachment  ivas  made, — was  fraudulent 
as  to  creditors. 

^  4.  The  lessor  can  recover  of  the  lessee,  in  debt  or  cove-  Art.  12. 
oant,  all  the  reat  due  before  tbe  lessor's  entry  to  defeat  tbe    Con. 
lessee's  estate  under  the  covenant  to  reenter :  so  the  devise  rent  i,^^  ^  ^^ 
beooming  due  after  tbe  testator's  death ;   but  the  lessor  must, 
previously  to  his  reentry  on  the  premises,  make  a  demand  of  tbe 
nent,  id. 

^6.  Raattrv  aidunil  daund,  ^.    Tlie  lease  contained  ^E^*'^ 
that  if  the  rent  wu  in  arraar  for  iweniyone  days,  the   "^ 


tot  mif^  reenter, '  although  no  le^gal  or  formal  demaud  should 
be  made.'     Held,  tbe  rent  having  been  in  arrear  twentyone 
d^B,  an  ejectment  jtnight  be  maJDtained  without  an  actual  r«-  ,^^  .        . 
.entry,  aod  without  uy  dsowod  of  the  rent.     Cited  Dormer's  g^^*^' 
case,  5  Co.  40,  Goodiight  v.  Cator,  ch.  178,  a.  14,  s.  17.  .        HmUi*. 

§  3.  Ejxctttitm  OKreat-~atnnot  be  set  <^<m  appraiaement,  tu  Art.  13. 
land  u,  though  the  term  be  niue  hundred  and  ninetynine  years.    Con. 
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Voi>  V.'   Gray  W8S  lessee  of  a  corporation,  (E|Hscopal  (dmrch  in  Dodham) 
Ch.  151.   under  a  lease  for  nine  hundred  and  ninetynine  years,  paying  a 
jlrt.  13.   yearly  rent.     The  pit.  got  judgment  against  the  lessors,  and 
Con.      levied  his  execution  sn  the  rents  growing  due  from  Oct.  1819, 
to  May  1822,  appraised  by  sworn  appraisers,  aod  set  off  by  the 
sheriff,  on  the  statute,  as  land  is.    Held,  the  levy  was  void  :  ph. 
sued  for  the  rent.    The  ccMirt  thought  the  pit.  should  have  levied 
on  a  part  of  the  lessor's  reversion,  pnd  the  law  would  have  ap- 
portioned the  rent :    also,  that  the  writ  of  elegit,  is  not  in  use  in 
this  State,  nor  does  the  writ  o(  levari  farias  apply. 

^  4.  Dutruifor  rent.  None  can  be  made  except  where  a 
2  CoiMt  Bep.  specific  sum  is  expressly  reserved.  Things  fixed  to  the  free- 
'*''  ^  hold  cannot  be  distrained  fgr  rent,  and  so  for  such  a  distress, 

no  replevin  lies.     Vausse  t>.  Russell,  2  Mc  Cord,  329. 

^  5.  A,  one  of  the  heirs  and  administrators,  distraiued  ibr  ' 

rent  as  administrator,  and  as  agent  for  them.     The  tenant  ro- 

■r  h,  plevied.     Pending  the  action  A  died.     Held,  the  replevin  did 

Crip*  s  He     '^'  abate :  that  the  coheirs  by  filing  a  suggestion,  might  be  per^ 

Cord.'iu.       mitted  lo  come  in  and  defend  the  suit. 

Bi«ckett  B.  ^  6.  When  the  action  for  rent  is  founded  on  privity  of  contract,  it 

Co'"^' M      '*  trantiioru,  as  between  the  lessor  and  lessee  ;  otherwise  when 
**"'     '     on  the  privity  of  estate  ;   as  where  an  assignee  is  a  party ;  and 
2  Johns.  Cas.  336,  Corporation  of  New  York  v.  Dawson. 


CHAPTER  CLII. 

DEBT  ON  SIMPLE  CONTRACTS. 


Art.  2.  ^  15.  Simple  contract  to  seU  goods  to  A.     Seller  is  not 

Con.  bound  to  deliver  till  paid.     Topping  sued  Root  for  not  deliv- 

Topplng  e.       ering  hops  to  be  paid   for  when  delivered.     Held,  the  pit.,  in 
'^aLSlT"  *"''''  case,  must  not  only  aver  tliat  he  was  ready  to  pay  at  the 
'  '    lime,  but  he  must  prove  also  be  was  ready.     Till  the  buyer 

do  this,  the  vendor  is  not  bound  to  show  performance,  or  a 
readiness  to  perform  on  his  part :  3.  Where  the  vendor 
agreed  to  deliver  to  the  vendee  a  certain  quantity  of  hops  be- 
tween October  1  and  December  1,  to  he  paid  for  on  delivery, 
with  liberty  lo  the  vendee  to  increase  the  quantity,  (delivery 
at  a  certain  place,)  on  giving  rvasoaable  notice,  held,  tbe  veit- 
dce  was  bound  to  give  notice  before  the  first  c^  October,  and 
to  prove  lie  was  ready  to  pay  for  the  increase  quantity.  Held, 
in  an  action  for  not  delivering  this  increased  quantity  agre«d 
at  13  cents  a  pound  ;  held,  also,  the  promises  were  dependent. 
See  ch.  118;  10  John.  266,  Jones  «.  Gardner ;  12  id.  209, 
Porter  v.  Rose ;  7  D.  &:  E.  126  ;  1  East,  203 ;  2  Bos.  b  P. 
447 ;  I  Saund.  320,  note  (4)  y  5  John.  R.  179  ;  2  id.  207. 
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The  above  and  similar  promisei,  or  simple  contracts,  are   Vol.  V. 
oflea  mentioned   by  judges  and  counsel,  as  being   dependent.   Ch.  153. 
They  are   more   properly   concurrent,   because   concurrently     Art.  2. 
perfotmed.     Both-  at  the  same  time,  neither  party  means  to       Cm. 
trust  the  other  or  give  credit ;  the  rendor  means  when,  and  at    %^rv^ 
the  very  time  be  delivers  the  goods,  to  recetve'paymeDt,  and 
the  vendee  also  means  when  and  at  the  very  time  ha  pays  to 
receive  the  goods.     The  principle  is  the  same  in  covenants, 
considered  somewhat  at  Urge  in  chapter  118,  and  occasionally 
in  other  chapters. , 


CHAPTER  CLDI. 

DEBT.    USURY. 


^  3.  A  taat  understanding  between  borrower  and  lender  foun-  Aht.  4. 
ded  on  the  known  practice  of  the  lender  to  lend  money  at  legal    Con- 
interest,  if  the  borrower  purchase  a  horse  of  the  lender,  at  an  s  HuhI.  lo^- 
unreasonable  price,  is  a  shift  to  evade  the  statute  against  usury  ;  ^"' 
3.  If  tbe  court  of  chnncery  doubt  whether  the  sale  of  the  horse 
or  other  property,  is  really  meiint  as  such  shift,  it  must  direct 
an  issue  to  be  tried  on  viva  voce  testimony,  if  to  be  had. 

Unary  in   equity.     When   a   party  applies  lo  a  court  of4R«id.4ls 
equity  for  relief  against  a  usurious  contract  lie  can  only  be  re-*^- 
lieved  on  payment  of  principal,  mthovt  intemt,  under  the  ' 

third  section  of  the  Virginia  act.  The  English  statute  of 
usury,  subjects  the  usurious  lender  of  money,  Sec.  to  the  lo9» 
of  the  sum  lent.  This,  as  to  principal  and  legal  interest,  the 
chancellors  have  considered  a  penally,  and  apply  the  maxim 
nemo  tenetar  prodere  teipsum,  ('when,  therefore,  a  bill  in 
equity  calls  the  deft,  to  answer  as  to  a  titurioui  transaction, 
unless  it  waives  the  penalties  of  the  act  and  offers  to  pay  the 
principal  and  legal  interest,  the  deft,  may  demur.'  The  Vir- 
ginia act  varies  only  as  it  subjects  the  lender  to  lose  the  legal 
interest,  and  to  pay  the  costs  of  the  chancery  suit.     '  A  court  * 

of  equity  has  no  jurisdiction  lo  enforce  penalties.' 

§  5.  A  lends  money  on  a  umriotu  note,  when  due  part  ia  }J?'t?^'  '**" 
paid  and  a  new  note  is  given  for  the  balance,  this  is  usurious  c^^^j^^*' 
and  void :  3.  Tf  the  borrower  be  not  a  party  To  it,  neither 
maker  nor  endorser,  but  the  security  is  such,  as  to  parties  and 
time  of  payment  as  had  been  previously  agreed  between  the 
borrower  and  lender,  the  endorser  when  sued  by  the  endorsee 
may  show  the  usury  in  bar  of  the  action. 

Lex  loci  eontraclui.  Appeal  from  the  circuit  ooort  "^^^l^JSj^, 
Kentucky,  bill  in  equity.  Held,  1.  In  the  contract  for  the  ^7j3,^^ 
loan  of  money  the  laws  of  the  place  where  the  contract  is  <^i>- 
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Vol.  V.    mad«  goraros :   2,  It  u  not  io«t«n»l  that  iba  Iovq  ii  to  fra  M-' 
Cb-  I&S.  cured  by  a  mortgage  on  iapds  in  aaotlier  S^t^,  unlew  thne 
Art.  4.     is  soawtbing  in  the  caw  to  show  that  (be  paniw  bid  in  view 
Cpn-        the  1bw3  d^  the  Utter  State  :  3.  Though  a  cvDtraot  hfl  iwi- 
s^i~v^^    rioua  ID  its  inception  an  «fler  Hgraflmwt  ■naj'  ptirgp  it  of  \mnf 
B;id  make  it  valid  ;  4.  The  purchaser  of  aa  equity  of  rodfsinit- 
ti<Mi  cannot  plead  usury  lo  the  mortgf^ee's  hill  to  tprecloae  i 
especially  if  tlie  mortgagor  himself  ^9  waiTcd  the  ot^tion  : 
5.  Under  a  usury  law,  whi^b  does  not  avoid  the  securicies  but 
only  forbids  the  taking  greater   interest   than  six  per  eful.  b 
year,  a  court  of  equity  will  not  refuse  its  aid  lo  recover  the 
principal :   6.  A   certificated  bankrupt,-  or  insolvent,  against 
0  whom  no  relief  can  bp  had,  \t  nql  a  necessary  party  to  a  suit 

in  equity,  but  if  made  a  deft,  he  cannot  be  examined  as  a 
witness  in  the  cause,  until  an  order  has  been  oblained,  on  m<h 
tioii,  for  the  purpose.  The  loan  was  made  by  De  Wolf, 
j^62,000,  in  Rhode  Island ;  tbe  mortgage  was  of  land  in 
Kentucky;  tbe  original  loan  was  in  1815.  In  1817  this 
original  contract  was  waived,  by  the  parlies,  and  a  new  con- 
tract entered  into  by  them,  iu  Kentucky.  The  laws  of  Rhode 
Island  did  not  avoid  the  contract,  but  only  forfeited  one  third 
of  the  debt,  principal,  and  all  the  interest,  as  a  penalty  to  be 
recovered  by  inibrmatioii  or  action  of  debt.  The  contract  of 
1617  va3  free  from  usury.  Said  by  the  defts.  this  was  a 
device  to  avoid  the  usury  of  the  original  loan-  The  stat- 
ute of  Kentucky  of  1796  made  the  usurious  contract  void. 
The  loan  was  to  PreplJss,  who  gave  iJje  moil^ge,  and  he 
conveyed  tbe  right  lo  redeem  to  W,  J,  Barry,  and  he  (o  the 
twj>  Johnsons  in  possofsion.  Decree  for  ftireclosure.  This 
case  involves  many  important  principles,  and  authorities  cited 
■re  numerous  and  to  ihe  purpose. 
3N.  H.  Hep,  It  is  usury  to  receive  mors  than  legal  interest  for  patt  for- 
■»'  heacance  and  Ihe  excess  may  be  recov^ed  back  in  auvmpnt. 

1 N.  H.  Rep.       -^  contract  made  usurious  iji  another  State  cannot  be  en- 
41.  forced  in  Nev  Hampshire ;  but  if  th^e  be  usury  iu  a  n^o- 

410.  tiable   note,  it  cannot  be  set  up  against  a  bonafidt  holder  of 

it,  who  buys  it,  without  any  knowledge  of  tbe  usury. 

vBtm.li  In  ibis  case  it  appears  if  the  lender  of  money  secures  bis 

Cmt  fn^re,  principal  and  legal  interest  at  all  events,  in  oqe  cootraci,  and 

Wright'         io  anolber  makes  such  an   agreement  as  to  stock,  as  10  have 

his  option   to  resort  to  tbe  one  or  the  other,  and  if  by  the 

stock  coDiract.he  can,  in  any  event,  gel  his  principal  debt.aad 

more  than  legal  interest,  his  loan  is  usurious.     A  like  case, 

Barnard  v.  Young,  17  Ves.  44. 

3Ki4.  R.  Its     ^  17.  AttamptU  (Ml   a  oate  for  ^65,  made  by  the  intv- 
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|>h.     I)>ef6nce,  usurj'.     Evidenc*  6f  a  loAn  wanted  ant)  ctin-   Vol<  V. 
ver^tnioh  between  (be  parties,  and  of  s  privtrte  cofiference  b«-  Cn.  -153. 
Iweeh  Atem,  monef  advanced,  security  taken,  natis  6f  a  third     Art.  4. 
person,  whkti  were  of  no  value,  delivered  as  a  large  part  of     C*n. 
tbe  consideration,  the  borrower  being  ignorant,  stied,  and  in 
distress,  and  not  a  dealer  in  other  men's  notes.     This  is  evi- 
dence to  suppbrt  a  Verdict  on  the  ground  of  a  osurious  loan, 
thougb  more  proper  to  support  one  on  the  ground  of  fraud. 
Tife  decision  Tvas  by  a  majority  of  the  court.     The  cases 
relied  on  to  prove  usury  are  found  in  this  chapter. 

^  18.  S  Wheat.  338-365,  Plecknor,  in  error,  v.  The  Unit- 
ed States  Batik.  Held,  1 .  This  attd  every  other  bank,  not 
restrained  Ity  its  charter,  may,  on  discounting  notes  and  bills,  ■ 

lawftilly  deduct  the  legal  interest  from  the  amount  of  the  note 
or  bill  at  the  time  it  ii  discounted  ;  2.  ft  may  so  deduct  ^X 
per  cent,  interest  on  notes  and  bills  discounted  by  it :  3.  The 
statutes  of  usury  of  England  and  of  our  States  expressly  pro- 
vide that  OsurioUs  cotitr&^tl  shall  be  void,  but  nlthoul  such 
provision  they  are  not  void  as  against  parlies  who  are  stran- 
gers to  the  usury  :  4.  't'he  statute  incorporating  the  bank  of 
the  United  States  does  not  avoiri  securities  on  #hicb  usurious 
interett  may  have  been  taken  and  usury  canntf  be  set  up  as  a 
defence  to  a  note  on  Trhich  it  is  taken.  It  is  merely  a  violatron 
of  its  charter  fbr  which  a  remedy  may  benpplied  by  thegov«rn- 
ment :  5.  Banks  and  Other  commercial  corporations  may  bind 
themselves  by  ^  acts  of  their  authorized  officers  and  agents 
m'tboiit  the  corporate  ^eal :  6.  The  bank  of  the  United  States 
may  discount  promissory  notes,  and  may  receive  a  trSnsfer  of 
ootas  in  payment  of  a  debt  due  to  the  btink.  The  United 
States  bank  is  not  subject  to  Stale  law.  To  make  discounts 
does, '  from  llie  very  force  of  the  terms,  include  an  authority 
to  take  the  mterest  in  advance.' 

^  19.  Vtary  or  net.   If,  on  a  losii,  the  lender  imposes  on  the 
borrower,  as  a  condition,  property  in  part  at  a  price  higher  than  IgJ^w-*- 
tbe  current  price,  it  is  usurj-  j  but  where  goods,  or  the  notes  of  JJ^i^^  *' 
a  baitk,  or  of  a  third  person,  constitute  part  of  the  loan,  and  the  Buk. 
value  of  the  goods  is  uncertain,  and  the  borrower,  of  his  own 
accord,  ofiers  to  take  them  at  a  certain  price,  or  notes  made 
l^  persons  in  credit,  at  par,  it  seems  this  loan  is  not  uanrious. 

^  ^.  A  note,  usurious  between  the  maker  and  payee,  is 
void  in  the  hand  of  the  endorsee.  is  JohiK  R. 

§  21.  A  mere   change  of  securities  for   the  same  u a uriong  **"•*•■ 
loan  to  the  same  party  who  received  the  usury,  or  to  one30jgfaiif.R. 
having  notice  of  it,  leaves  the  note  void.     A  note  made  pays- ^■J^"''"  "- 
We  to  A,  or  bearer,  but  never  delivered  to  A,  but  passes  by 
die  maker  to  H  as  a  security  for  a  usurious  loan,  is  void  in  its  p.  igs. 
inception. 
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Vol.  V.  ^  3S.  The  borrower  lias  atmrnptit  to  recover  the  vauriout 
Ch.  153.  interett,  having  paid  the  true  principal  end  the  legal  interest, 
^rt.  4.     and  those  nill  be  inleoded  to  have  been  paid  on  the  lender's 

Con.      silence,  and  defending  on  other  ground.   30  Johns.  R.  390. 

v^Pv-<^         ^  33.   A,  being  embarrassed   and  having  a  promissory  note 

payable  to  himself,  endorsed  and  delivered  to  B,  his  clerk, 

with  instruction  to  raise  money  by  the  sale  of  it  to  the  pit. ; 

also  to  conceal  from  him  that  the  note  was  A's  property.     B 

sold  it  to  the  pit.  at  a  discount  of  ibirtythree  and  one  third  per 

cent,  and    represented  it  as  B's  property,  and   endorsed  it  to 

BntRnn  Arm,  the  pit.,  tvitliout  fBCOurse  10  B,  in  the  event  of  the  failure  of 

■'"ofi''        others,  who  were  liable   on  it.     The  pit.  sued  A.     Held,  the 

H.wk.,411.    transaction  was  usurious. 

HsmmiDgo.  ^  34.  A  note  endorsed  for  the  maker's  accommodation, 
HuiUgui,  I  y,^^a  pQtg  ii  discounted  at  illegal  interest,  is  usurious  and  void 
Mc  Cord,  173-  .,'',1,  *i  '  ..  , 

178.  10  the  hands  ot  an  mnocent  endorsee,  as  against  the  maker 

and  endorser.  Nor  is  the  case  varied  if  the  note  be  a  re- 
newal of  »-  former  note,  if  tbo  parties  to  both  be  the  same. 
Otherwise,  where  a  third  person,  innocent  of  usury  in  the 
former  note,  takes  the  new  note.  Flemming  v.  Mulligan, 
above.     Same  principle,  art.  S,  s.  11. 

2  Cowen,  878.  ^  25.  Casting  interest  on  the  ground,  thirty  days  are  the 
twelfth  part  of  a  year,  sixty  days  the  sixth  part,  &c.  is  usu- 
rious ;  and  it  is  so,  though  there  is  a  universal  custom  amot^ 
banks  to  do  so,  for  a  usage  cannot  repeal  a  statute ;  so  it  is 
usury  to  pay  more  than  seven  per  cent,  from  ignorance  of  the 
law  but  not  by  mistake  of  the  facts.  Another  case  of  usury. 
Bank  of  — —  v.  Wager,  3  Cowen,  713-769.  Usury  to  take 
a  quarter  of  year's  interest  for  ninety  days ;   but  not  in  ad- 

a  Cowen, TTV- ranee.  Days  of  grace  a  part  of  the  contract,  and  interest 
may  be  taken  for  Ihcm. 

Akt.  5.  §  ^6-  'f  ^  Slock  and  exchange  broker  charge  a  comniition 

Con.  of  half  per  cent,  in  addition  to  lawful  interest  on  advances 

Now**  g.        made,  on  a  deposit  of  stocks  as  a  compensation  for  transacting 

^^'^••^the  business,  this  is  not  uauiy. 

^  37.  Nor  is  two  and  a  half  per  cent,  commissions  for  do- 
ing the  business  and  acting  as  sureties,  usury  ;  being  not  so 
intended,  but  being  a  usual  allowance  j  Trotter  &  al.  v.  Curtis, 
19*  Johns.  B.  160 ;  but  may  be  usurious,  16  Johns.  R.  367, 
being  a  mere  cover  and  usage,  cannot  control  the  statute,  id. 
But  it  teems  one  may  legally  receive  a  commission  for  becom- 
ing a  surety,  id.     As  to  cattle,  5  Cowen,  144-151. 

^  38.  A,  residing  in  North.  Carolina,  rontrscied  a  debt  in 
New  York,  with  B,  living  ibere.  Afterwards,  A  paid  to  the 
agent  of  B,  in  North  Carolina,  a  part  of  the  debt,  and  having 
credit  allowed  for  four  montlis  for  the  balance,  interest  at  seven 
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per  cest.  (thst  of  New  York,)  was  calculated  oa  the  balance  Vol.  V. 
Tor  four  months,  and  added,  and  Tor  this  sum  A  gave  his  bond.  Cb.  153. 
Held,  the  bond  was  not  contrary  lo  the  usury  laws  of  North  ^rt.  5. 
Carolina.     McQueen  v,  Biini!i,  1  Hawks,  476.  Con. 

§  29.  Chancery  relieves  against  the  ewe**  of  interest  on     -^^^.^-^ 
the  debtor's  paying  the  principal  and  the  legal  interest.     Tay- 
lor V.  Smith,  2  Hawks,  466. 

§  30.  A  gave  his  note  for  tbe  sum  borrowed,  and  legal  in- 
terest, end  at  the  same  time  gave  his  parol  honorary  promise 
to  pay  five  per  cent,  more  interest.     Held,  to  be  usurious.  WUIirdv. 
Qutcre,  as  there  was  no  exira  interest  promised  to  be  paid  in  ^^"^  *** 
a  legal  or  moral  view,  as  the  extra  promise  was  against  law, 
it  was  not  even  morally  binding. 

^  Si.  Atntmpnt  against  the  second  endorser  on  a  note,  Ifc.  The  N.York 
Held,  discounting  a  note  at  seven  per  cent.,  and  taking  ''i*5™'l^'"* 
interest  in  advance,  is  not  usury,  either  in  bankers  or  others  :2CoweD.^- 
3.  Where  a  triSing  sum  is  taken  in  discounting,  and  not  be-WT- 
yond  the  legal  interest,  it  will  be  presumed  to  be  by  mistake, 
and  not  by  adopting  an  erroneous  rule  of  calculation  until  the 
latter  is  shown  :  3.  Taking  beyond  the  legal  interest  by  mis- 
take is  not  usury :  4.  It  seems,  otherwise,  if  the  excess  arise 
from  voluntarily  adopting  an  erroneous  rule  of  calculation. 
Same  principle  as  to  interest  in  advance.     15  Jnlins.  R.  163. 

^  32.  The  same  Company  v.  Ely  and  Parsons,  2  Cowen, 
678-711.  As  to  taking  interest  in  advance,  any  person  may 
take  it  in  the  course  of  trade  on  negotiable  contracts  and  pay- 
able at  no  very  distant  day.  And  2  Cowen,  712-769;  15 
Johns.  R.  168 ;  8  Wheal.  838  j  2  D.  die.  E.  52  ;  1  Bos.  &  P. 
143 ;  3  Cowen,  284-290. 

^  1  con.    Aiiumpnt  on   a  note  of  the  defts.  to  the  pit.  Art.  7. 
Defts.  pleaded  that  by  the  contract  sued  there  was  reserved    Con. 
more  than  lawful  interest,  and  tendered  their  oath.     The  pit.  i^  Hm.  R, 
may  reply  that  such  interest  is  not  reserved,  and  offer  to  swear  ^^*~**- 
to  the  same,  without  averring  that  unlawful  interest  has  not 
been  toien  or  received.    The  statute  makes  two  branches,  ooe 
reierved,   &.c.,   the   other  taken,  &,c.      Defts.  pleaded    the 
first  only  j  enough  for  the  pit.  to  answer  and  cover  all  that  by 
bis  replication,     ^nd  should  be  read  or  in  the  act. 

Auumpiit  on  a  note,  one  ptea  tbe  pli.  had  received,  and)I^ck.It.asT~ 
second  plea,  had  taken  and  received,  unlawful  interest  with  a  j^f^j 
tender  of  the  deft's.  oallt.     On  demurrer  to  these  pleas,  they 
were  adjudged  good.     Tbe  second  section  including  the  oath, 
avoids  the  contract  if  the  creditor  retervtt  or  receiver  on  it, 
unlawful  interest. 

The  oath  must  be  taken  in  court.  2  Pick.  R.  65,  Frye  v. 
Barker  &  al.     And  all  the  debtors  and  all  tbe  creditors  must 
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Vol..  V.    swear.     3  Pick.  R.  171-172 ;  see  3tat.  1825,  ch.  143,  s.  3, 
Ch.  153.  and  an  QCt  or  June  30,  1826. 

^rt.  S.        i  14  con.  Same   principle   as  iu  Manning  v.  Wheatlaad. 
Con.       Bill  Held,  an  endorser  of  a  note  negotiable  or  not,  is  a  com- 
y,*-^^-.^     pelciit  witness  in  a  suit  between  the  holder  and  maker  to  prove 
SHclf.S.iBi-the  note  was  given  for   an   usurious  consideration;  the  note 
SftoST-^B'"  "^^>  '"  '^*^'>  negotiable  at  a  bank.     The  superior  court  ex- 
IUiid.Sl6-88t, eluded  the  endorser  as  a  witness — Cause  twice    argued  in  the 
TiyiorB.Beck.  supreme  court  of  appeals,  and  the  first  cases  cited  were  Wal- 
ton V.  Shelby,  and  Jordaine  v.  Lashbrook,  Bent  v.  Baker.   The 
Virginia  court  adopted  the  rule  in  Jordaiue  f.  Lashbrook,  and 
slated  so  had  Connecticui,  and  Tennessee;  but  Massachusetts, 
Pennsylvania,  New  York,  and  S.  Carolina,  that  in  Walton  «, 
Shelby.     See  ch.  90,  a.  10,  many  cases.     15  Johns.  R.  44, 
same  as  Manning's  case. 
Aet,  9.  ^  3.  In  an  action  for  the  penalty  for  usury,  it  appeared  the 

Con.  contract  was  inade  in  one  county  and  the  money  paid  in  an- 

SB»rn.fcCre».  other.     Held,  the  venue  ought  to  be  where  tiie  usurious  inter- 
est was  received. 


CHAPTER  CLIV. 
FLEAS  IN  DEBT. 
^  9.  Applying  payment,  variout  rulet.  Assumpsit  on  ac- 
count annexed  for  $81,11',  many  items  in  which,  were  for 
spirit  sold  in  small  quantities  lo  the  deft.,  and  one  item  was 
for  rent.  A  general  credit  was  giren  for  $30;  plea  non  as- 
sumpsit. The  deft,  was  a  townsman,  pll.  an  innholder.  Under 
Stat,  of  June  14,  1791,  pit.  recovers  only  20  shillings  ;  as  to 
the  rent,  there  was  no  certainty  as  to  time  or  description  of  estate. 
Held,  1.  The  general  credit  could  not  be  applied,  at  the  trial, 
exclusively  to  the  payment  of  the  liquor  over  20  shillings  in 
value,  or  to  the  payment  of  the  rent :  2.  When  a  debtor  makes 
a  payment,  without  direction  to  what  claim  it  shall  be  applied, 
I,  various  rules  govern  the  application  :  3.  If  neither  debtor  or 
creditor  applies  the  payment,  the  court,  at  ti)e  trial,  if  more 
than  one  debt  exists,  directs  the  payment  to  be  applied  to  the 
debt  not  secured,  if  one  of  them  be  secured.  Cited  6  Cran. 
8,  10 ;  1  Mason,  324  ;  2  Maule  and  Selw.  18  ;  5  Taunt.  596  : 
4.  Or  to  the  debt  due  in  the  creditor's  own  right  ;  if  one  be 
in  avter  droit :  5,  Or  to  the  debt  first  incurred,  2  Maule  and 
Selw.  IS  :  6.  Or  to  the  debt  which  under  all  the  circumstances 
appears  to  have  been  intended  by  the  debtor.  *  11  Mass.  R. 
300  ;  2  Taunt.  596  ;  Bosanquei  &  nl.  v.  Wray  &  nl.  6  Taunt. 
597,  prefers  paying  an  equitable  to  a  legal  debt.  2  Born,  ii 
Aid.  47  ;  Merivale,  572. 


D,=;,lz...,C00gIC 


ACCORD  AND  SATISFACTION. 


CHAPTER  CLV. 

ACCORD  AND  8ATIBPACTI0N  IN  DEBT. 


^  17.  Where  A  and  B  have  actions  for  false  imprisonment  Ej^Jf'j^j^j^ 
pending  against  each  other,  a  mutual  agreement  to  discontinue  ^^  ' 
iheir  respective  actions,  and  an  actual  agreemenr  and  discon- 
tinuances accordingly,  is  a  good  accord  and  satisfaction. 

4  18.  A,  indebted  to  B,  gives  him  his  noie  endorsed  by  C, 
as  further  security  for  part  of  the  debt;  this  B  accepts  in  full 
satisfaction  of  all  demands.  This  is  a  valid  discharge  of  the 
nhole  debt,  and  may  be  pl«aded  in  bar  as  an  accord  and  satis- 
faction.    Boyd  V.  Hitchcock,  30  John.  76. 


CHAPTER  CLVI. 

PLEA— ACQUITTANCE. 
^  19.  If  two  or  more  persons  are  jointly  and  severally  ^'*?jJ^JV" 
bound  in  one  obligation,  an  acquittance  to  one  of  them  does  ch.  R.  361. 
not  entirely  discharge  tlie  others  strictly  in  equity,  for  equity 
nill  not  extend  the  operation  of  the  acquittance  or  release,  be- 
yond the  clear   meaning  of  the  parties,  and  the  justice  of  the 
case,  but  will  construe  it  to  relate  to  the  particular  matter  in- 
tended to  be  discharged:  but  2.  At  law  an  acquittance  or  a 
release  of  one  such  obligor,  wholly  discharges  the  rest.     It  is 
a  rare  thing  to  find  an  acquittance  pleaded  in  modern  cases; 
still,  by  law,  it  may  be  pleaded  where  applicable,  and  therefore 
all  the  old  law  on  the  subject,  is  still  in  farce,  and  may,  occa- 
stonally,  be  of  use. 


CHAPTER  CLVll. 

DEFEASANCE  AND  DISCHARGE. 

%  22.  A  Specialty  received  as  a  co^^teraJ  <ectirtfy  for  a  simple  Chtrlaev. 
eootract  debt,  does  not  discharge  or  extinguish  it.    So  may  be  ^^-i^*^* 
read  in  atrumpnt  to  ascertain  the  amount  originally  due. 

^  23.  If  a  creditor  take  his  debtor's  note,  endorse  it  and 
get  it  discounted  at  a  bank,  and  apply  the  proceeds  to  the 
drawer's  credit,  then  the  note  is  protested,  and  the  creditor 
pays  it ;  this  is  not  such  a  parting  with  the  note  as  to  extinguish 
tba  first  debt.     3  Berg,  k  R.  S33. 

%  39.  A,  on  simple  contract,  owes  B  for  work  done  at  the 
request  of  A's  wife.  This  is  not  discharged  by  a  judgment 
ihe  pit.  obtains  for  the  same  debt,  in  an  action  against  the  wife 
stone.     3  Serg.  &.  B.  275. 
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CHAPTER  CLVra. 

PLEA- DURESS  AND  PER  HINA8. 

^  38.  Duress  of  gooda,  wi)l,  'under  some  circumstBiicDS, 
avoid  a  contract.     Collins  v.  Westbuiy,  3  Bay,  SI  1. 


CHAPTER  CUX. 

PLEA— ESCROW. 


SBun.liCie*.  ^  ^  ^^'  ^  pariy  to  an  instrument  seals  it,  and  declares  in 
871— SH,  the  presence  of  the  witness  that  lie  ddivert  it  ai  kit  deed,  but 
Mil'gnS^i'  keeps  it  in  bis  own  possession  and  lliere  is  nothing  to  qualify 
that,  or  to  show  the  executing  parly  did  not  intend  it  to  oper- 
ate immedialely,  except  his  so  keeping  the  deed.  Held,  it  is 
a  valid  deed  ;  and  a  delivery  to  the  party  who  is  to  take  by 
the  deed,  or  to  any  person  for  his  use,  is  not  essential :  2.  De- 
livery to  A  for  the  use  of  B,  the  grantee  or  obligee  in  it,  when 
the  grantor  or  obligor  parts  with  all  control  over  the  deed, 
makes  the  deed  efiectuat  from  the  moment  of  such  delivery, 
though  A  be  not  the  agent  of  B.  In  neither  of  these  cases  is 
the  deed  an  escrow ;  the  deed  was  a  mortgage  deed ;  and  the 
real  question  was,  if  there  was  a  delivery  of  it. 

^  14.  If  a  deed  be  delivered  as  an  etcrotc  or  not,  is  a  jury 
2Barn.kCr«i.  question,  %K.  Tbis  was  an  action  on  a  bond,  dated  November 
«-»«,  Mur-  3,  1813,  given  to  the  intestate.  Plea,  craving  oyer  of  (he 
TBc  Eari'o^  bond  and  condition,  which  was  for  the  payment  to  W.  Murray 
8uir.  (the  intestate)  his  executors,  &.c.,  of  £2000,  by  William  Hen- 

ry Dalrymple,  within  six  calendar  months  after  the  decease  of 
his  kinsman  John  Dalrymple,  Earl  of  Stair.  The  plea  then 
stated  that  the  bond  was  November  3,  1813,  delivered  by  ibe 
deft,  to  W.  Saunders,  the  subscribing  witness  thereto,  merely 
as  an  escrow  on  the  condition  that  the  same  should  remain  in 
the  hands  of  Saunders  until  the  decease  of  the  said  J.  Dat- 
rymple,  Earl  of  Stair,  and  that  then,  and  then  only,  the  b<Hid 
should  be  delivered  to  the  said  W.  Murray.  Second  plea 
that  it  long  so  remained  in  Saunders's  hands,  and  till  March  10, 
1819,  when  lie,  before  the  death  of  said  J.  D.,  wrongfully 
delivered  the  said  bond  to  said  W.  Murray,  &c.  Sauadera, 
called  as  a  witness,  stated  that  it  was  delivered  by  the  obli;^ 
as  his  deed,  but  that  before,  and  at  the  time  of  the  execuiioiii 
It  was  agreed  it  should  remain  in  S's.  hands  till  the  death  of 
Lord  Stair ;  and  till  certam  notes  were  given  up ;  and  that  the 
bond  was  given  up  to  him  on  that  conditiDn.  Held,  it  wu 
then  a  question  of  fact  for  the  juiy,  od  the  whole  evidence, 
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vbctber  the  bond  nas  delivered  u  a  deed  to  take  effect  from  Vol.  V. 
the  mommt  of  the  delivery,  or  whether  it  wss  delivered  on  Ch.  159. 
the  express  cooilitioii,  that  it  was  not  lo  operate  as  a  deed  till  «,^-^,-«^ 
the  death  of  Lord  Stair,  and  until  the  notes  were  delivered  up : 
2.  It  seenaa  it  is  not  easeDiial  in  order  that  a  deed  operate  as 
an  tMcroto  only,  that  it  should  be  expressly  declared  at  the  time 
when  it  was  executed,  that  it  wasnot  to  operate  as  a  deed  un- 
til a  given  event  happened  :  3.  It  is  not  necessary  in  a  dec- 
laration on  a  pott  obit  bond,  to  aver  the  death  of  the  person 
on  whose  death  the  money  secured  by  the  bond  was  lo  become 
payable.  Deft,  contended  the  pit.  should  be  nonsuited,  and 
cited  Johnson  D.  Baker,  4  B.  &.  A.  440.  Verdict  for  the  pit., 
new  trial  granted.  Jury  again  found  for  the  pit.  (Lord  Stair 
died  before  this  action  was  commenced.)  Two  important 
points  were  decided  in  this  case  :  1.  That  whether  an  escrow 
or  not,  does  not  depend  on  any  particular  words  uttered  when 
the  inslrumeni  is  executed,  but  on  all  the  facts  and  circumstan- 
ces of  the  case,  when  the  intentions  of  the  parties  are  lo  be 
inferred  :  2.  That  whether  an  etcrow  or  not,  is  a  jury  ques- 
tion on  a  view  of  the  whole  case. 


CHAPTER  CLX. 


§  35.    No  mtn  can  be  aflfected  or  bound  by  a  judicial  de-  Akt.  1. 
cision,  but  one  who  is  a  party  or  privy  to  it.     4  Har.  &  McH.    Con. 
6-12.     Nor  can  a  court  of  chancery  direct  a  release  by,  or  en- 
jom  pemns  not  parties  in  the  suit.     352,  fkc. 

§  36.    Ad  tngtniment  not  under  seal  cannot  be  pleaded  as 
an  estopp^,  and  the  form  of  pleading  it  is  to  rely  on  the  deed 
as  an  estoppel,  and  to  pray  judgment  the  party  may  be  estopped 
or  not  be  admitted  to  deny  the  facts  in  the  deed  j   not  to  de-  jg  jo,^|^* 
ntand  judgment  fioctfo.  490. 

And  1  Greenlears  R.  1-5,  Steel  v.  Adams,  if  A  in  his  deed 
conveying  lands  to  B,  acknowledge  he  has  received  the  pur- 
chase nxmey,  A  is  estopped  though  he  received  none. 

§  37.     Governments  are  not  subject  to  imputaticHis  of  fraud  g  ytt,  482. 
or  ettoppel,  nor  do  their  grants  unply  warranties. 

U  an  exA:utOT  give  a  bond  to  pay  at  executor  out  of  the  attett  a  utt  68. 
in  his  hands  and  issued  on  this  bond,  he  is  not  etfopped  to  plead 
a  want  of  assets. 

^    38.     An  ettoppel  waived.     As  in  debt  on  bond,  the  deft.  S'g  mmT^' 
[deaded  the  bond  was  obtained  from  him,  on  misrepres^ta-  ]]g 
tioos  and  &lse  suggestions  mule  by  the  ph. '  as  p«r  preamble  in 
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Vol.  V.  the  said  bood.'  Appears  the  plu  relied  no  inud,  and  issue 
Ch.  160.  wasjoined.  Held,  as  the  pit.  joiDed  issue  aa  the  plea,  hstead 
Jlrt.  2.     ^^  demurriDg,  he  waived  his  right,  (if  one  existed,)  of  ur^ng 

Con.       B.ualo^el. 
^^...^...^  ^  6.     Husband  ettopped  to  deny  hit  marriage,  6tc>  as  where 

A  levied  an  execution  against  him  on  land  of  C  hb  wife ;  afier^ 
wards  in  trespass,  q.  c.  f.  against  the  husband,  B,  on  the  issue 
of  soil  and  freehold  in  C,  A  proved  a  marriage  de  fatAo  be- 
tween B  and  C.     Held,  B  was  estopped  to  show,  in  avoiduice 
of  the  marriage,  that  he  and  C  were  within  the  prohibited  d^ 
grees  of  kindred. 
7  Wh«»t63S-     6|  7.   JVo  estoppel,  a»  between  vendor  andvendet.     As  wbere 
J^^y^^,  James  Dunlap,  an  oftm,  purchased  lands  in   Kentucky,  after 
cfter.  1783,  and  died  an  alien  before  Nov.  1794,  leaving  his  brother 

John  his  heir ;  he  sold  to  Hunter  and  he  sold  to  the  deft.  Held, 
lie  was  not  ettopped  to  deny  the  Dunlaps  had  any  title.  Mar- 
shall, C.  J.  in  delivering  the  opinion  of  the  court,  said  '  It  is 
very  certain  these  sales  do  not  create  a  legal  estoppel.  The 
deft,  lias  executed  no  deed  to  prevent  him  from  averring  and 
proving  the  tnith  of  the  case.  If  he  is  bound  in  law  to  admita 
title  which  has  no  existence  in  reality,  it  is  not  on  the  doctrine 
of  ettoppel  that  he  is  bound.  It  is  because,  by  receiving  a 
conveyance  of  a  title,  which  is  deduced  fromDunlap,  the  motal 
policy  of  the  law  will  not  permit  him  to  contest  the  title.'  He 
then  stales  Uie  estoppel  as  to  a  lessee  in  the  usual  manner,  and 
said — '  the  tide  of  tlie  lessee  is,  in  fact,  the  tide  of  the  lessOT.* 
(See  ch.  131,  a.  1,  s.  14.)  '  He  comes  in  by  virtue  of  it,  holds 
by  virtue  of  it,  and  rests  upon  it,  to  muntain  and  justify  tus  pos- 
session. He  professes  to  have  no  independents^  in  hiaisielf.' 
Many  reasons  added.  The  Chief  Justice  then  denied  the  pro- 
priety of  applying  the  doctrine  between  lessor  and  leasee,  to 
vendor  and  vendee.  He  adds—'  the  vendee  acquires  die  pro- 
perly lor  himself,  and  his  faith  is  not  pledged  to  mBiotoia  tbe 
tide  of  the  vendor.  The  rights  of  the  vendor  are  intended  to 
be  extinguished  by  the  sale,  and  he  has  no  contkuied  interest  io 
the  maiotenance  of  his  tide,'  he.  slating  further  reasons;  admits 
some  State  authorities  seem  to  be  diSeroit ;  on  the  whole  he 
does  not  leave  what  he  calls  'tA«  moral  poUcy  of  the  law' dau- 
]y  defined  or  settled,  though  his  reasouug  is  in  his  usual  «bla 
manner, 
s  N.  H.  Rep.  ^  ^-  Estoppel  (y  judgment.  The  pit.  as  a  constable,  sells 
IM-1S8,  a  horse  on  an  execution  in  favor  of  the  dofi.  against  W.  West, 
^1^",'-  the  deft,  promised  to  save  the  pit  harmless.  Tbe  pit.  htiop 
assumpsit  on  the  promise  against  the  deft.,  wluch  was  to  iwe 
the  pit.  harmless  a^inst  all  persons  having  a  better  claim  to  the 
horse  than  W.  West.  Joshua  Ames  sued  the  pit.  for  the  horse, 
and  recoveced  judgment  and  payment.    Of  tlus  action  tbe  itk. 
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Wast,  Jr.  had  no  notice;  the  pit.  relied  wholly  on  this  judg-  Vol,  V. 
meat ;  judgment  against  him  ;  hut  had  West,  Jr.  been  notified  of  Ch.  160. 
Ames's  action,  he  Bad  been  estopped.  ^rt.  i. 

§  9.     One  who  for  frandulent  purposes  represents  his  own      C(j„_ 
property  to  belong  to  another,  is  estopped  from  claiming  from     „rf-^,,,^_< 
those  who  bare  purchased  the  proper^  on  the  faith  of  such  re-  Welli  d.  ri^- 
preseMations,  though  he  contradicted  dwm  before  the  purchaser  Kj">  ^  Lju, 
Required  a  title.  Liu.'i'. 

^   10.     An  award  good  in  part,  bars  dQwer  by  way  of  u- 
U)^.    Dower,  unde  nihil  kabel.     The  tenants  pleaded  that  ^*- "Wow. 
the  demandant's  son,  having  conveyed  the  premises  to  the  tcn-j,^^,^'"' 
ants,  with  warranty,  &lc.  she  and  her  son,  by  writing  sealed,  re-  BelEnip,  ten- 
cidog  the  facta,  and  that  she  had  agreed  with  her  son  to  take  a^-'p"*""' 
certam  annual  sum  in  lieu  of  dower,  referred  it  to  three  arbi- 
trators to  determine  the  amount  and  the  security  of  payment, 
and  she  covenanted  that  on  the  award  being  fulfilled,  she  would 
release  her  dower  to  her  son,  and  his  performance  was  guaran- 
tied by  one  of  the  tenants  j  that  the  arbitrators  awarded  a  sum 
payable,  quarterly,  by  the  son,  or  the  tenants,  or  either  of  them 
and  lliat  the  son  should  pay  the  costs  of  the  controversy  ;  that 
a  certain  sum  o(  money  vested  in  the  tenant's  hands  for  their 
indemni^,  should  be  the  security,  and  that  all  suits,  quarrels, 
inc.  touching  the  premises,  should  cease,  &£.  and  that  in  default 
of  fulfilling  the  award,  the  demandant  might  enter,  &c.     The 
plea  then  averred  that  the  costs  had  been 'tendered  ;  that  the 
quarterly  sum  had  been  paid  to  and  accepted  by  the  demandant 
up  to  the  time  of  her  sueing,  and  that  the  award  was  in  all  res- 
pects peTfotmeA  on  the  part  of  the  son  and  tenants. 

Held,  1.  This  award  was  a  bar  to  the  action  by  way  of  es- 
toppel, and  not  as  passing  her  title  :  2.  That  it  was  not  neces- 
sary a  release  be  awarded,  so  not  necessary  it  be  given  :  3.  That 
though  the  arbitrators  might  have  m  id  udged  as  to  the  security,  and 
fixed  on  one  not  sufficient,  this  would  not  afiect  the  award,  their 
determinsnon  being  conclusive :  4.  That  though  the  award  was 
void,  so  far  as  it  provided  for  payment  by  the  tenants,  and 
though  it  might  be  void  in  awarding  costs  provided  for  by  the 
submission,  yet  this  would  not  affect  the  whole,  and  it  should 
stand  and  be  enforced  for  the  residue  :  5.  Where  the  parties 
have  power  to  transfer  real  estate,  arbitrators  may  award  they 
shall  do  it :  6.  An  award  may  be  good  in  part  and  void  in  part. 
Where  the  void  part  is  not  so  connected  tvith  the  rest  as  to  ai&ect 
the  justice  9f  the  case,  it  is  void  only  pro  tanto :  7.  An  award 
that  all  suit»  touching  the  premises  ^all  cease,  is  equivalent  to 
a  release  :  8.  The  material  part  on  award  does  not  transfer 
a  title,  but  a  party  to  it,  is  concluded  by  his  own  agreement  from 
disputing  the  title.    It  operates  ae  an  estoppel. 
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CHAPTER  CLXI. 

LIMITATIONS. 

§  10  con.  It  19  sufficient  the  witness  write  his  name  mean* 
ing  to  attest  it,  though  do  words  be  written  over  his  name,  ex* 
pressing  the  intent,  16  Mass.  R.  290,  ch.  20,  a.  6,  s.  8,  extends 
n9^t  to  the  endorsee,  Su:.  same.  4  Pick.  382—^5,  and  the 
principal's  promise  or  acknowledgment  within  six  years  is  good 
against  the  surety.  If  the  holder  neglect  to  sue  the  principal 
on  the  surety's  request,  he  is  not  discharged  thereby. 

§  1 3  con.  When  they  notify  as  directed  in  this  act,  they  cannot 
waive  the  bar  thence  arising,  as  they  can  the  general  act  of  lim- 
itations :   as  to  tbat,  a  new  promise  by  them  within  six  years 
takes  the  case  out  of  it,  and  an  administrator  de  bonu  non,  mty 
il.  so  promise,  &C. 

"^'jy**  **•  The  application  of  the  acts  of  limitation  to  actions,  by  holders 
of  bank  notes  against  tbe  directors,  by  whose  misconduct  the 
bank  fails — Directors  must  be  sued  in  six  years  next  al^er  guil^ 
of  it :  the  act  may  not  apply  to  the  holders  of  bank  notes. 

1  Greenl.  1S6-15S,  Heard  «.  Meader,  administrator  tkbonu 
non.  In  an  action  against  him,  on  a  promise  made  by  the  in- 
testate, it  is  a  good  plea  in  bar,  that  four  years  since  the  origi- 
nal taking  out  of  letters  of  administration  elapsed  during  the  life 
of  the  former  administrator.  Mass.  stat.  1791,  ch,  28,  Maine 
act,  ch.  52,  s.  26. 
]6UiM.  R.  ^19  con.  If  a  sheriff  makes  an  insufficient  return  on  the  writ, 
■*"*'  by  reason  whereof  the  judgment  is  reversed,  the  act  begins  to 

run  from  the  return. 

§  25.  Another  Stale.     Act  of  limitatioD  where  tbe  contract 

aia*J^  ^""^  '^  sued,  applies  not  where  it  was  made ;   the  act  a^cting  the 

«diii'r.  e.  remedy,  not  the  right.     Quere,  if  the  act  of  either  9tate  applies. 

Hook's  »dm'r.  By  the  statute  of  North  Carolina,  actions  of  debt,  on  simple  . 

contract,  must  be  brought  within  three  years  after  the  cause  of 

action  accrued.     Not  pleadable  in  Virginia  to  acticm  brought 

there  on  a  North  Carolina  judgment      Seech.  1,  a.  7,  s.  29, 

ch.  161,  a.  13,  s.  5;  13  East.  429;   3  Johns.  R.  265;  5 

do.  132. 

^  26.  This  act  is  construed  in  equity  as  it  is  at  law,  and  so  is 

a  good  bar:  Kane  v.  Bloodgood,  7  Johns.  Cb.  R.  90-137; 

wKi™*  «        Murr^'  1?.  Coster,  on  appeal,  20  Johns.  R.  576  :  and  when  the 

Johni.'ch.  R.  "'^^  begins  to  run,  it  continues  to  ran  without  interruption  by  any 

aeo.  event. 

Saonlll «  $  ^^'  •^c^^'iotc^u^emen/,  payment,  fyc,  ta  equity,  operates  aa 

Mufc.BJohDs.  at  law:  the  acknowudgment  must  be  of  a  present  existing  debt, 
Cb.  R.  266.     unqualified,  and  made  by  the  party  himself.     Any  payment  or 
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act  of  his  trualees  or  sssigneM,  do  parties  to  the  contract,  or  Vol.  V. 
obliged  to  pay,  or  contribute,  is  cot  a  good  consuuctive  ac-  Cb.  161. 
knowledgment  of  the  original  debt.  A  devise  of  leal  and  per-  ^rt.  I. 
sonal  estate  to  pay  all  debts,  does  not  revive  a  d^bt  barred  Cort. 
by  tiie  act,  id.  An  admission  by  an  executor  or  administrator,  \.^-^,-^ 
mil  not  bind  ibe  real  assets  in  the  heir's  hands,  or  devisee's,  or„  .  ,  „ 
.  •     I  I  6  JidiM.  Q>. 

people's,  by  escheat  ^  seg_ 

^  3.  Aawmptit;  plea,  the  statute.     Held,  if  the  deft,  say  he  Art.  2. 
does  not  owe  the  pit.  anything,  but  if  A,  (the  surveyor  of  the    Con. 
timber)  will  say  the  deft,  had  the  timber,  or  if  tlie  pit.  will  prove  i  Pick.  R.  3SS 
it  by  A,  he,  the  deft.,  will  pay  for  it,  if  he  cannot  show  he  had  Z^'  5?'^ 
paid  for  it.     No  evidence  produced  A  was  dead,  or  that  he  had 
been  applied  to,  or  said  anything.     Held,  this  case  is  within  the 
act,  ibe  condition  not  being  comphed  with,  &c.     Same  case  3 
Pick.  R.  4. 

^  4.  To  take  the  case  out  of  the  act,  the  acknowledgment  2  Pick.  R.  sea 
must  admit  that  the  debt  continues  due  at  the  time  of  the— ^^^"B" 
acknowledgment.     If  this  he  accompanied  with  circumstances'' 
or  declarstioDB,  showing  an  intention  to  insist  on  the  benefit  of 
the  statute,  no  promise  to  pay  <^n  be  im(^d.     The  rule  is, 
'  that  the  case  is  taken  out.of  the  statute  if  the  deft,  lias  within 
six  years,  made  an  unquEdiGed  acknowledgment  of  an  existing 
dab^  or  if  he  has  made  a  conditional  promise,  and  tlie  condition 
has  been  performed.' 

^  5.  4  Pick.  ilO,  113,  Whitney,  t*.  Bigelow,  held,  the  ac- 
knowledgment to  take  tlie  case  out  of  the  statute  may  be  in- 
ferred from  facts  without  words  :  2.  A  general  acktiowfedgment 
o(  being  indebted  to  ,the  pit.  is  sufficient,  prima  fade  :  3.  Even 
to  a  stranger,  in  the  pit's.  al»ence  :  but  4.  A  mere  endorsement 
made  on  a  note  by  die  pit.  himself,  without  t!ie  deft's.  know- 
ledge, or  proof  of  the  pajinent  of  the  turn  endorsed,  will  not 
take  the  demand  out  of  the  statute. 

^  6.  To  take  a  case  out  of  the  statute,  the  acknowledgmentu  Wheat, 
of  die  debt  must  be  unqualified  and  uacoaditional :   as  if  the '"*""*■ 
deft,  say  to  a  witness,  be  shall  be  ready  to  deliver  the  ponder 
(thing  promised)  whenever  the  pit.  shall  setde  a  certain  suit 
named :  held,  not  to  be  '  an  unqualified  and  uneonditiontd  ac- 
knowledgment, that  the  original  debt  was  jusdy  demandable.' 
The  deft.  '  did  not  mean  to  give  validity  to  the  plaintiff's  claim, 
but  on  condition  that  his  own  should  he  allowed.'     But  said,  PP' Bieioais, 
words  evincing  a  willingness  to  waive  the  statute,  without  Bc-^m^.  jj^  jj 
koowledgiog  the  existence  of  the  debt,  are  evidence  of  a  new  Rep.  4Sf. 

Sromise.     The  maker  of  the  note  when  presented  to  him,  said  S'^ton  >. 
B  did  not  recollect  giving  the  note,  but  if  be  '  did  he  would  pay  ^'"'°"' 
it,  its  being  outlawed  should  make  no  odds.' 

§  7,  By  the  words  '  beyond  sea,'  in  the  saving  clause  of  limi-  '  Mc  Cort. 
tations  of  South  Carolina,  is  meant,  out  of  the  Sute :  so  iD*"' 
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VoL.V.    Georgia;  ch.l79,a.  19,9.33:  sameinTenneMee,  id.   SPick. 
Ch.  161.  291>  "s  to  one  of  sewral  ackDowledging. 
jlrt.  2.         ^  S'  •^s»umpnt  on  a  note  made  IMay  19,  1814,  by  the  deft. 
Coa.       ^"^  ^'  ^h^™  the  deft,  survived,   payable  on  demand.     Deft. 
^^,..^,^    pleaded  the  general  issue,  and  statute  of  limitatioos.     The  pit. 
6  Pick.  u-4e  >^phed,  that  the  acdon  accrued  ivithip  six  years  before  the 
Porter  v.        commencement  of  ihe  action,  and  issue  joined.    Pit's,  evidence ; 
^'°°^'  the  makers  delivered  goods  lo  the  pit.  to  be  sold,  and  the  pro- 

ceeds to  he  applied  towards  paying  the  ncAe,  and  some  were 
not  sold  till  near  six  years  after  the  delivery,  (A.  D-  1815) 
when  the  value  of  the  goods  had  fallen.  Held,  1.  The  pit,  as 
factor,  was  negligent  in  selling,  &c. :  3.  If  such  sale  be  made 
in  a  reasonable  time  and  proceeds  endorsed,  it  is  viewed  as  a 
pa3rment  as  to  said  atatute,  mnde  by  ibe  maker's  order;  other- 
wise if  the  sale  be  after  a  reasonable  time,  and  no  notice  to  the 
maker  or  order  from  him,  8ic. 
Art.  6.  ^1  con.  This  act  of  Feb.  1794,  does  not  extend  to  cases  of 

Con.        slander,  or  actions  for  torts.     3  Pick.  R.  606,  Cook  «.  Darling. 
Art,  9.  ^  3-  Attumptit  on  a  notd  made  in  1814,  by  Foster  and  Mary 

Con.  Norris  dum  aola^  payable  on  demand.    The  pit.  laid  the  promise 

1  BsTQ.  &       as  made  by  Foster  and  said  Mary,  while  sole.     Defts.  pleaded 
Sm*'*Forte'*^^  Statute  of  limitations  and  Issue  thereon  joined.    Held,  an 
uMiNorriiBiid^'^knowledgment  of  the  note  by  Foster  widim  six  years,  but 
Uiwife.         after  die  intermarriage  of  Norris  and  said  Mary,  was  not  evi- 
dence to  prove  the  issue.    Foster's  acknowledgment  was  deem- 
ed the  new  promise  of  him  and  said  Mary,  within  six  years  ;  but 
ss  she  had  been  a  wife  more  than  six  years,  she  could  not  have 
promised  within  that  time.     See  a.  6,  s.  3,  Green  v.  Crane ; 
and  Ward  v.   Hunter,  6  Taunt  310.     In  this  last  case  said, 
when  the  courts  hold,  '  that  an  acknowledgment  is  evidence  of 
a  new  promite,  then  made,  it  must  be  of  a  promise  made  by  a 
person  competent  to  make  it,  and  to  a  person  in  existence  to 

2  Bvn.  t,  receive  it.  PlL  nonsuited.  A  lessee,  O,  paid  the  lessor  too  much 
ci^^Bd^^'"'' ""'  ■  ™''^°  mentioned  to  him,  he  said  if  there  was  any  mistake 
V.  Tiagbui.     i'  should  be  rectified.     Held,  this  obviated  the  statute  of  limita- 

tions,  as  to  payment  made  by  the  other  tenants,  as  well  as  by 
18  Johiu.  ass.'  ^'     -^  ^^^  cannot  renew  a  promise. 

HvdD  B.  ^11  con.  Assampiit  above  six  years  after  the  cause  of  action 

mI'^'r* ' san  ^'^*^™^*'>  ""'  necessary  to  state  a  new  promise  within  six  years. 
'Proof  of  an  acknowledgment  of  the  debt  within  six  years,  sup- 
ports the  pit's,  action :  2.  So  if  the  deft,  offer  to  tet  offz  demand 
against  the  pit.,  which  accrued  above  six  years  before  suing, 
it  is  not  necessary  tbe  deft,  in  bis  notice  annexed  to  bis  plea, 
should  state  a  promise  to  pay  within  ^x  years ;  3.  Nor  is  it  an 
objection  that  the  demand  ofiered  to  be  set  off,  was  itot  oti^- 
nally  due  to  tbe  deft,  but  had  been  assigned  to  bim ;  the  assigD- 
ment  being  before  the  commencement  of  tbe  acdon. 
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Sands  ff.  Gclston,  IS  Johns.  R  511.  Deft,  admits  he  re-  Vol.  V. 
ceived  the  money,  but  denies  the  validity  of  the  claim,  deft,  is  Ch.  161. 
not  liable.  Abt.  10. 

Tbis  was  an  action  on  the  case  for  Iraud,  in  the  nature  of   Con. 
a  conspiracy,  as  to  insurance.     Special  declaration  staling  facts,    s^pv^ 
Plea  the  Matute.     The  pit.  replied  he  did  not  discover  ibe  fraud  1  Pick.  R.  4SS 
till  within  six  years  befdre  the  commeDcement  of  the  suit.    Defts.  "*^'^°^'^, 
demurred  specially  for  causes  stated.    Held,  the  pit.  might  reply  "'  "»■''  *■  ■■■ 
thus,  generally ;   but  a  judgment  recovered  by  the  deft.,  on  the 
policy,  was  a  bar  to  this  actTon  till  reversed. 

§  4.  5  Pick.  R.  74-80,  Welles  ex'r.  «.  Fish  &.  al.,  the  seme 
principle;  and  3  Mc  Cord,  436;  6  Pick.  74. 

^  5.  The  statute  runs  as  usifel,  if  the  deft,  be  guilty  of  no  >  GraenJ.  406, 
fraud,  though  the  parties  first  learn  the  right  of  action  accrued  ^^^  "' 
within  six  yeara  before  the  Bcli'on  commenced. 

^6.  But  the  act  is  a  bar  in  trover  commenced  more  than^Smifc 
ax  years  after  the  conversion,  though  the  pit.  did  not  know  of  *^"''  '**■ 
the  conversion  until  within  that  period ;  the  deft,  not  haviug 

Eractised  any  fraud  to  prevent  the  pit.  from  attaining  that  know- 
idge  at  an  earlier  date :  3.  Held,  the  deft,  might  show  when 
the  pit's,  declaradon  was  actually  filed. 


gent  act,  and  not  from  the  time  A  discovers  the  insufficiency 
of  the  security. 

%&.  ^ssuomU  for  negligence,  want  of  skill,  and  fraud  'nii^^.''    , 
denng  work.     Plea,  the  statute  in  bar.     Held,  the  pit.  cannot  go  John  "a*' 
reply  fraudulent  concealment  of  the  defects  in  the  work  by  the  as. 
deft.,  so  that  the  pit.  did  not  discover  the  fraud  until  six  years 
before  the  commencement  of  the  action  :   the  deft,  cannot  be 
deprived  of  the  benefit  of  the  act  in  such  case.     Quere,  if  this  be 
not  contrary  to  Field's  case,  in  this  article  ;  30  Johns.  R.  377  ; 
the  same  principle  as  p.  33,  5  Johns.  Ch.  R.  533  ;  7  do.  30. 

^  9.  The  deft.,  the  notary  of  (he  bank,  neglected  to  notify  en-  l^tick  Buik  v. 
doraers  on  a  note  in  the  bank,  to  be  collected,  whereby  A  was  ^^^^^^^' 
sued  and  had  to  pay  damages.     The  bank  then  sued  the  notary,    ' 
the  deft.,  but  ajiar  ds  years   from  the  time  of  the  neglect. 

Judgment  for  liim,  though  the  bank  was  sued  and  had  to  pay 

damages  urtfAtn  six  years. 
^  6.  After  twenty  years  a  mortgage  is  to  be  presumed  to  be*4r^  11. 

satisfied ;  the  mortgagor  all  the  time  having  possession,  no  interest   Con. 

paid  on  demand ;   no  acknowledgment :   3.   Where  a  debt  is  i^^^''  ^' 

claimed  by  the  pll.  and  disputed  oy  the  deft.,  admitting  he  haschrWophicro. 

not  paid  it;  lapse  of  time  conoot  raise  a'presumption  of  payment,  Sfaupc. 

but  may  afibrd  a  presumption  against  the  original  existence  of 

the  debt. 

^  9.  Entty  on  land.     A  party  having  a  right  to  land,  has,  in 
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Vol.  V.  ererjr  event,  twenty  yeara  to  enter,  and  ten  years  after  legal 
Ch.  161.  disability,  existing  when  the  right  accrued,  is  removed,  ne 
Art.  II.    may  sue.     Jackson  d.  Coles,  20  Johns.  R.  301. 

Con.  ^  10.  The  lapse  of  twenty  years  raises  a  prasumpiion  of 

v^*v-^/   paymentof  a  judgment  aswellasofabond.   SCoost.Rep.  617. 

^11.  It  seems  the  law  courts  in  New  York,  North  Carolina, 

and  Virginia,  Iiave  decided  difibrentty  from  Field's  case,  leaving 

such  matters  to  the  courts  ofequity.  See  30  Johns,  above,  3  Mur- 

phey,115;  SMunf.llS.    It  seems  there  is  clearly  a  difierence, 

in  this  respect,  hetween  those  States  which  have  a  separate  geo- 

ersl  equity  jurisdiction,  and  those  tbat  have  not ;  and  in  those 

States  in  which  there  is  no  separate  court  of  equrtj',  it  is  natural 

and  reasonable  the  law  courts  should  go  further  in  detecting 

fraud,  than  in  those  States  in  which  there  are  such  separate 

courts. 

Art.  IS.       After  twenty   years,  a  bond   is  presumed  to   be  paid,  un- 

Con.       less   such   presumption  be  rebutted;    and   it  is  not  rebutted 

M^'cori  ISO  ^^  ^^^  confession  of  one  obligor  that  he  had  not  paid  it,  and  he 

-167.     '        believed  the  others  had  not.     If  two  obligors  give  a  bond  to 

three  obligees,  and  one  of  them  give  a  bond  of  inderanin'  to  tbe 

obligors,  the  one  is  barred  his  action,  so  all,  especially  if  be  ac- 

1  He  Conj       knowledge  he  has  received  the  value,  presumption  may  be 

I4S.         '     rebutted. 

In  this  State,  South  Carolina,  limitation  as  to  personal  actions, 
is  four  years ;  but  executors  and  administrators,  four  years  and 
nine  months.     3  Bay.  194-481 ;  promise  by  one  executor  re- 
vives,  Sic.  ;  2  Cora.  R.  178,  308,  269,  441  ;    1  Nott.  8t  Mc 
Cord,  109,  110 ;  once  began  to  run,  no  after  disability  can  stop 
it ;  1  Nott.  &  Mc  Cord,  396-313 ;   as  to  executors  and  ad- 
ministrators;    3  Nott.   &c  Mc   Cord,  259-261;    and   swtnte 
of  1789. 
iRukd.  »4—     i^g  jp[  jg  a  goo(]  plea  (q  ^  suit  in  equity,  brought  to  recover 
money  collected  by  an  attorney,  fw  the  ph.,  and  not  accounted 
for  by  him. 
Airr.  13.        ^  ^  ""**     ^''*'^®  ^"  administrator  dies  within  four  years, 
d^^      '    tSzc.  and  administration  de  bonit  nim  is  granted.     The  creditors 
BPick.ui,    are  not  barred  till  after  the  expiration  of  four  years  from  the 
Hemenwiy'v.  last  grant  of  administration :  3.  The  eetiui  gtte  tnut  sues  the 
*^'"-  trustee;  held,  the  general  act  of  limitation  does  not  apply  to  trust 

estates.     Decision  April  term,  1828. 

^5.     1  Mason,  151-180,  Le  Roy  v.  Crowningshield.    TTie 

same  principle,  and  numerous  cases  well  examined. 

SMMomSiD,       Held,  that  no  State  statute  of  (imitaiionB  hart  tbe  U.  States, 

h'  ***?*  Idm  '*'"  '"  '''""^  °f  '°™*  federal  statute,  not  the  34th  section  in  the 

lat^m.'        judicial  act  of  Congress  of  34th   Sept.   1789.     Court  cited 

quod  nuttttm  tempvt  ocmrrit  regi  ;  also,  4  Mass.  R.  538,  be. 

The  plea  of  plent  adminiitratit  examined. 
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Tit^aoYork.  The  people  not  being  nMBCd  in  the  wis  of  lira-  Vol.  V. 
itatidnsy  are  not  bound  by  them  ;  henee  may  sue  s  persons]  ac-  Cr.  161. 
tknt  at  my  time.  The  peo^e  e.  Gitbert,  18  Johns.  R.  237,  .Irt.  13. 
tmr  is  the  case  wttbnt  the  acts  io  which  half  of  the  penalty  is  lo  Con. 
tbe  people  and  half  to  the  party  aggrieved.  Wilcox,  q.  t.  v.  >,,^-v^/ 
Fitch,  SO  Johns.  R.  47S.  ^ 

^  ^.     Very  late  coses ;  estBUiafaing  the  true  principle,  that  Art.  16. 
is,  that  tber«  must  be  a  tieieproiwue  espressed  or  clearly  im-    Con. 
plied,  to  take  the  case  out  of  the  Statute.     Principles  in  "i^is  Jj'J*^;  ^■ 
•nd  other  cases  cited  belon,  are,  1 .  A  debt  barred  by  the  stat-  Horrtsion'' 
ule  of  limitations  may  be  revived,  (and  recovered,)  by  a  nevJin.  I8Z8- 
pronite  exprtutd  or  imfiied ;  2.  An  implied  one  may  os  cre- 
ated by  the  fact  of  a  positive  and  unqualified  adnlisnon  of  tbe 
debt ;  3.  No  implied  promise  exists  if  the  debtor's  acknowledg- 
ment is  attended  by  any  circumstances  or  expressions  which  re- 
pel the  idea  of  an  intention  or  readiness  to  pay  tbe  debt.     In 
short  the  evidence  must  prove  the  deft,  acknowledges  he  owes 
the  debt,  is  willing  and  infends  to  pay,  tbe  statute  having  barred 
the  acdon  on  the  original  bond  that  has  ceased  forever  to  be  any 
ground  of  action,  there  to  give  existence  to  an  action  in  the  case, 
tbwe  must  be  such  a  promise  as  is  an  entire  new  ground  of  ac- 
tion where  there  remains  a  moral  obligation  to  pay.     Bailey  o. 
Bailey,  14  Serg.  fc  R.  195,  5  Conn.  R.  480 ;  7  John.  R.  90 ; 
15  John.  511,  cited  above;  2  Pick.  366,  &ic. ;  1  Barn.  U 
Cres.  248 ;  6  Taunt.  210 ;  3  Greenl.  B.  97 ;  these  six  last 
cases  and  many  oth»s,  all  dted  above.     Act  of  Parliament, 
Hay  9, 1628,  requires  the  promise  to  renew  to  be  in  writing, 
■fld  signed  by  the  party  to  be  chained. 


CHAPTER  CLXH. 

NIL  DEBET,  Jte. 


%  3.  Where  in  debt  issue  joined  on  non  at  factum,  or  an  indem-  Art.  2. 
nifying  bond,  and  is  found  for  the  pit.,  yet  judgment  may  be  for    Con, 
the  deft,  as  if  from  the  other  pleadings  it  appears  the  condition  i  N.  H.  Rap. 
of  the  bixid  has  been  fulfilled.     If  a  replication  to  a  general  ^^' 
plea  of  performance  omits  to  assign  any  particular  bread),  it  Is  CheihireBuik 
bad  on  special  demurrer.  "■  RoWmoo. 

§  3.  The  plea  of  now  at  ftutvm  is  a  plea  to  the  merits,  and  JJ?""*-  ***" 
ought  to  be  received  after  issue  made  up  on  the  plea  of  pay- 
meot,  on  tbe  delay  of  filing  being  sufficiently  accounted  for. 

§  4.     On  a  plea  of  non  at  Jactum,  where  it  was  proved  a 
son  of  the  [^  had  said  he  could  counterfeit  the  band  of  die  ^^^;^*' 
d^     Held,  evidence  might  be  given  to  shew  the  in/ami/  oftheflUonf.  482. 
Boo's  cbaraeter,  circumstances  existing  to  render  tbe  execution 
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Vol.  y.  of  the  instrument  doubtful.  Though  there  be  previously  a  plea 
Ch.  162.  of  paymeut,  generally  the  plea  of  tton  ert  factum  ought  to  be 
Art.  2.  received :  2.  The  addition  of  the  words  'to  the  best  of  his 
Con.  '  knowledge  and  belief,'  to  an  affidavit  annexed  to  a  plea  of  noH 
v..«~v-^     ettfactvtn,  does  not  vitiate  the  plea. 

^  5.  If  to  debt  on  hood  the  deft,  pleads  rum  at  faditm,  be 

cannot  prove  failure  of  consideradon,  at  least  without  notice  of 

aNottfc  He  ^'^^^  matter.     So  if  he  pleads  non  est  factum  to  an  arbitration 

Cord,  489.       bond,  the  amount  of  damages  is  not  in  issue.     So  non  ettfac- 

Cm^^S94  ^^  '""''  ^^  ''*''•  '^•""°*  ^1>°"  ^^  ^>°°^  ^"^  ""**  taken  according  to 

'  the  statute,  but  must  plead  it  specially. 

Porter  V.  Hit-     ^  6.     The  [dea  Of  non  atfaetum  ought  to  conclude  to  the 
t^  1  Lin.       country,  but  if  it  do  not,  it  is  not  error  when  the  pit.  does  not 
file  either  replication  or  rejoinder. 


CHAPTER  CLXIU. 

NUL  TIEL  RECORD. 


Sodfrtt"'!  ^  ^^'  '^''^  declaration  was  in  debt  on  judgment.  The 
Cowaa  ISA—  p'^^^  "<*'  '^  record  and  payment.  The  pit.  replied  '  there  u  no 
IM.  such  record,^  &c.  but  omitted  the  usurI  conclusion,  et  hoc  para- 

tu$  est  veri/tcare  per  recordttm,  &c.  The  plea  of  payment 
then  was  a  replication,  taking  issue  on  the  payment ;  and  there 
was  one  genera!  conclusion  at  the  end  of  both  replications,  as 
if  they  had  been  one,  thus, '  all  of  which  the  said  Hawley  prays 
may  be  inquired  of  by  the  country.'  The  replications  were 
served  on  the  agent  of  the  deft's.  attorney,  June  7,  1823,  and 
the  pit's,  attorney  considering  the  cause  thereby  at  issue,  en- 
dorsed thereon  a  notice  of  inquest  for  the  7th  of  July,  IU33, 
which  was  served  with  the  replication  on  the  day  for  which  the 
inquest  was  noticed,  but  not  till  after  it  was  taken  and  the  ver- 
dict recorded.  A  special  demurrer  to  the  first  replication  was 
served  on  the  pit's,  attorney,  with  a  tim^iter  to  the  second  re- 
plicaijon.  The  causes  of  demurrer  assigned,  were,  1.  The 
want  of  the  usual  veri^iion  et  hoc,  &c.,  and,  2.  Tliat  there 
was  no  prayer  of  judgment  on  these  facts.  Bradish  moved  to 
set  aside  (be  inquest  for  irregularity.  Baldwin  contra  insisted 
that  the  demurrer  was  frivolous.  The  court  granted  the  mo- 
tion, and  the  inquest  was  set  aside.  Held,  the  said  omission 
was  cause,  of  special  demurrer ;  that  it,  therefore,  was  proper. 
That  the  party  had  a  right  to  demurrer,  and  that  being  served 
witliin  the  twenty  days  limited  by  a  rule  of  the  court,  after  the 
receipt  of  the  replication,  (or  forty  days  if  the  replication  be 
served  on  an  agent,)  will  prevent  inquest,  or  be  good  cause  f« 
setdng  it  aside,  whether  taken  before  or  after  the  servkie  of  (be 
demurrer.     See  ch.  180,  a.  6,  g.  4. 
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CHAPTER  CLXIV. 


^  40.     The  court  said, '  we  lake  the  law  to  be,  that  oyer  h  a  Wbrat.  eM- 
not  demandafale  of  a  record  ;  nor  in  an  action  on  a  bond  for  BB7,  Sneed  v. 
performance  of  covenants  in  another  deed,  can  oyer  of  such     ** "' 
deed  be  crared,  but  the  deii.  and  not  the  pit.  muat  show  it,  or 
the  counteipan,  with  a  profert  of  it  or  an  excuse  for  the  omia- 
sion.'    See  Chitty's  Plead.  302,  third  Am.  Ed. 

§  41 .  In  the  oyer  the  words  were, '  or  delay,'  in  the  decla- 
nuon  were  '  or  other  delay.'  Variation  is  small  and  not  mate- 
rial.    Henry  tt.  Brown,  19  Johns.  R.  49. 

^  42.     When  there  is  oyer  of  a  deed  in  the  declaration,  it'*  B*n.  k. 
becomes  a  part  of  the  declaration  ;  as  where  in  covenant  the  *^"*'  '*'■ 
deft,  craved  oyer  of  the  deed,  set  il  out,  and  pleads  non-ett/ac- 
tum,  the  deed  so  set  out  becomes  a  part  of  the  declaration,  and  aoeU  v.  Snell. 
tbe  only  question  a)  the  trial,  on  the  issue,  was  whether  the  deed 
set  out  was  executed  by  tbe  deft. 


CHAPTER  CLXV. 
PMA-PAVMENT. 


Aat..3. 

^  6.  jIt  toplaee.    If  there  be  a  promise  in  writiag  to  deliver    Con. 
Miecif!e  artida  at  a  day  certain,  and  no  place  named  in  the  note,  {ju^Ai^ichv' 
ue  creditor  has  his  election,  the  right  to  appoint  the  place  :  2.  Aibrm  &.  >i. 
If  a  promise  be  in  the  alternative  to  deliver  one  article  at  one 
place,  and  another  at  another  place,  at  the  debtor's  election,  it 
seems  he  ought  to  ^ve  the  creditor  reasonable  nodce  of  bis 
electioo :  3.  A  plea  of  tender  of  specific  articles  must  state 
they  were  kept  ready  until  the  uttermost  convenient  time  of  the 
day  of  payment.     It  may  be  added  the  creditor  ought  to  give 
reasonable  notice  of  the  place  appointed,  when  the  election  is 
bis.     Plea  in  htr  bad  mainly  as  to  tbe  uttermott  time.     See 
Tender,  cb.  170.  Aht.  3. 

^  7.  Atumptit  to  recover   $6500,  the   diderence  on  ex-     Con. 
change  of  vessels.     Pits,  slated   the  exchange  in  their  '^^'^'^"Sj^tfci''' 
ration  and  also  that  the  defts.  agreed  to  pay  said  sum  boot  ]  cowcn,  SM- 
money.     Evidence,  the  agreement  was  to  pay  it  in  notes  at  886. 
three,  six,  and  nine  month*.     Held,  no  variance,  the  action 
being  brought  after  (be  notes  fell  due.   The  notes  were  given. 
Held,  2.  The  defts.  were  liable,  there  being  no  agreement 
these  notes  should  be  received  tn  payment  and  discharge  of 
the  defts.,  though  given  by  the  agents  of  the  defts.,  and  one 
of  them  bad  funds  sufficient  to  pay  them  when  they  fell  due 
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Vol.  V.  and  became  insolvent :  3.  Where  an  agent  buys  goods  for  bti 
Ch.  165.  principal,  and  gives  bis  own  Dotes,  they  are  as  the  principal's 
^rt.  3.  himself,  so  far  as  the  question,  if  payment  or  not,  is  concern- 
Con.  ed  :  4.  Generally  the  note  of  tbe  buyer  given  at  the  time  of 
^^■.y.^^  tbe  sale,  is  no  payment,  unless  ihsre  be  an  express  agreement 
to  receive  il  oi  patfinent,  so  as  to  his  agent's  note  :  5.  Tbe 
principle  is  the  same  whether  it  be  given  f&r  a  precsdeot  or 
coteiDporary  debt,  or  whetlier  tbp  note  of  the  paiHy,  ax  oi  % 
third  peraon  :  6.  Any  such  iiole  being  jMymeit'  or  not  depend? 
entirely  on  the  fact,  whether  agreed  by  the  parlies  espresaly 
to  be  payment  or  not ;  so  as  to  tba  above  and  tbe  other  cases. 
Said  questions,  &c.  were  made  by  the  deft's.  caunael.  Wa« 
a  special  verdict  finding  the  fitcU  in  substance.  The  pow 
lo  tbe  agsnts  and  exchange  ware  l>y  parol.  Alany  authorities 
cited  by  the  counsel  and  the  court,  English  and  American. 
As  to  the  count  for  goods  sold  and  delivered,  the  court 
thought  it  sufficient.  See  Brodu  v.  White,  cb.  36,  ■.  17,  iu. 
Woodworlh  J.  observed,  the  special  contract  was  in  part  an 
exchange,  and  in  part  a  sale,  while  open,  tbe  action  must  be 
on  it,  but  as  to  the  exchange  part,  it  had  been  executed  and  so 
far  at  an  end.  As  to  the  We  part,  he  saw  no  legal  difficulty 
in  declaring  for  a  sale.  Cited  ^  Chilly,  85  ;  Kelly  o.  Foster, 
3  Binn.  4;  Bui.  N.  P.  139,  Brooks  v.  White,  £«;.;  Gordon 
D.  Martin,  ch.  36,  s.  30 ;  Alcorn  v.  Westbrook,  ch.  177,  a.  9, 
9.  56;  Mussen  v.  Price,  ch.  36,  s.  16.  Woodworth,  J. 
thought  the  count  on  tbe  special  agreenient  substantially  cor- 
rect ;  for  all  bad  been  performed  but  the  payment  of  tbe 
money  become  due,  and  enough  to  stale,  generally,  e  sale  and 
non  peymeot.  Again  referred  to  Brooks  t>.  While,  end  to 
Clark  t>.  Gray  b  als.  ch.  33,  a.  6,  s.  3 ;  ch.  175,  a.  6,  s.  38, 
34.  As  to  tbe  note's  being  no  payment.  S^  Johnson  v. 
Weed,  fee.  and  other  cases,  ch.  20,  a.  19,  s.  4. 


abt.  ; 


AsT.  4. 


CHAPTER  CLXVI. 

MATTERS  OF  RECORD  AND  BAR. 
^  6.  3  N.  H.  Rep.  323.     If  no  ad  damnum  be  inserted 
'*Con'"       '"  "  ^'"'"'  "'"'   '''®  jurisdiction  of  the  court  depends  on  the 
amount  of  the   damage   demanded,   the   defect   cannot   be 
amended.     See  1  Har.  So  Mc  H.  169. 

^  7.  In  debt  on  bond,  variance  between  the  bond  and  oyer 
"Con/  cannot  be  objected  to  on  trial,  but  the  deft,  ought  to  demur. 
lCow*D,<TO-In  debt  on  a  town  collector's  bond,  the  pit.,  in  assigning 
•w.  breaches,  stated  the  tax  warrant,  and  averred  the  collector 


Digilzed  by  Google 


MATTER  OF  RECORD  AND  BAR.  497 

thereby  was  required  to  pay  '  a  large  sum,  to  wit,  $5939.59,  lo    Vol.  V. 
tbe  county  treesurer;  bnt  the  warrant  produced  required  the  Ch.  166. 
payment  of  $4630.15.'     Held,  no  material  variance:  2.  When      Art.  A. 
an  averment  is  materia),  adding  a  videlial  does  not  make  it       Con. 
immaterial,  but  ilie  want  of  a  videlicet  will  sometimes  make    ^^^v-^ 
an  averment  material,  which   would    otherwise    not  be  so  : 
3.  To  a  declaration,  in  debt,  on  a  bond   setting  out  the  condi- 
tion and  breach,  nil  debet  is  not  a  good  plea,  but  if  ]>Ieaded, 
aad  not  demurred  to,  it  puts  in  issue  every  material  fact  in  the 
declaration  :  4.  The  court  will  not  allow  a  rormal  objection 
to  defeat   an  action,  but  wilt  suffer  the   parly  to  amend  in  any 
Stage  of  the  cause  :  5.  Tbe  collector  ia  liable  on  his  bond, 
though  the  county  treasurer  has  paid  to  the  State  the  amount 
due  from  him  :  6.  A  supervisor  of  a  town,  in  performiog  his 
duties,  as   such,  acts  in  his  official  capacity ;  and   is  pro  tanto 
a  corporation  ;  may  sue  and  be  sued,  as  far  as  his  trust  is  con- 'f°*°^^P'r- 
ceraeid.     His  right  so  to  sue  passes  lo  his  successor,  and  h^eiMooV  (Mno- 
under  the  act,  2  R.  L.  126,  may  sue  in  his  own  name.  ^r. 

^  11.    On  error  to   the   common    pleas.     Held,  1.  The  ^'^- 5. 
judgment  of  concurrent  jurisdiction,  directly  on  a  point,  is    Con. 
conclusive  between  the  same  parlies,  on  the  same  ™B"^'',  g^^^^'j 
coming  directly  in    question    in   another  suit:    2.    And   this Cawen,  120- 
whetber  pleaded  or  given  in  evidence  under  the  general  issue :  i^- 
3.  It  is  conclusive,  whether  it  appear  upon  the  face  of  the 
record,  in  the  former  suit,  that  the  same  matter  was  tried  and 
passed  upon  or  not:  4.  If  it  was,  in   fact,  so  tried,  without, 
this  fact  appearing  on  the  record,  the  proper  course  is  to  give 
-the  record  in  evidence,  and  then  prove,  by  parol,  that  the 
matter  did  arise,  and  was  tried  on  the  pleadinga,  in  the  re- 
cord :  5.  As  where   B  sued    G  on  a  promissory  note,  in  tbe 
raarins  court,  and  G  pleaded  the  general  issue,  with  no^ce 
the  note  was  given  on  the  fraudulent  sale  of  a  vessel  by  B  to 
G,  which  was  the  question  on   the  trial,  and  the  verdict  was 
for  tbe  deft. ;  and  afterwards  B  sued  G,  in  the  common  pleas, 
on  another  note  given  on   the  same  purchase.     Held,  (hat  on 
the  trial  of  tbe  second  cause,  the  record  and  proceedings  in 
the  first  were  conclusive  evidence  of  the  fraud  ;  and  were  a 
conclusive   bar   to   the  second  action  ;   thai  the  proper  course 
was  to  give  the  record  of  the  marine  court  in  evidence,  and- 
then  to  sliow  by  parol  evidence  (by  the  justice  who  tried  the 
first  cause)  that  the  same  question  had  been  tried   before  him. 
The  fraud  was  in  B's  sate  of  a  vessel  to  G  and  others  utterly 
onseawortliy  and  falsely  representing  her  to  be  a  good  vessel, 
knowing  her  bad  condition. 

^  5  con.  Former  recovery  pleaded.     Is  not  in  evidence  Art.  6. 
on  the  general  issue,  in  assault  and  battery.     Plea,  was  not    Con. 
TOL.  IX,  63 
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Vol.  v.  guilty,  with  notice  of  ton  aaiault   demetne  and  moUiter  mamu 

Cb.166.  impoiuit,  in  defence  of  the  deft's.  possession.   Cole  v.  Cartw, 

./Art.  6.  4   Cowen,   681 — 683.      la   in   evidence   in    mott  mmmtit. 

Con.  3  Cowen,  120 ;    4  Coweo,  559.     Not  id  trespass.    3  Burr. 

N..,*-v-w'  1353,  Bird  v.  Randall  j    1  Cliit.   PI.  472,  475,  496;   10 
John.  111-246;  12  id.  455;  14id.dll. 


CHAPTER  CLXVH. 


Abt.  2.  i  **■  Possession  on  which  it  operates.     A  lets  salt  raar^ 

Con.  to  B.     He  mows  it  and  takes  away  the  hay ;  and  soon  after 

takes  a  release  of  the  land,  it  is  valid.  5  Pick.  423,  Thatcher 
V.  Cobh. 
Art.  6.  ^  6.  Bond  and  mortgage.     Among  other  things,  held,  1. 

Con.  A  release  withAut  consideration,  and  not  under  seal,  is  void  : 

Jickaon  e.  2.  If  under  seal,  it  would  have  been  construed  a  covenant 
1  Co^J^n^28- ""' '°  ^"^'  """*  operate  as  a  release,  to  avoid  circuity  of  ac- 
12T,  '  tlon  :  3.  A  release  of  the  debt  discharges  the  mortgage  alao : 
4.  Where  (here  are  only  general  words  in  a  release,  they  are 
construed  most  strongly  against  the  releasor;  but  if  there  be 
a  particular  recilaj,  and  then  general  words  follow,  these  are 
qualiKed  by  the  recital :  6.  Where  a  release  acknowledged 
tile  receipt  of  $J ,  in  full,  of  a  certain  judgment,  describing  it, 
and  also  in  full  of  all  debts,  demands,  judgments,  executions, 
and  accounts  whatsoever,  held,  it  was  restrained  by  the  parti- 
cular words,  to  the  judgment  only,  and  did  not  operate  on  a 
mortgage  between  the  parties. 


CHAPTER  CLXVIII. 

DEBT.    PLEA..-SET-OFF. 


Art.  1.  *&  ^  ^'"*'  ^'^'^^  ^"<^   separate  demands  cannot   be   set  off 

Con.  against  each  other,  nor  can  partnership  and  separate  demands 

4  Rand.  8B»--  he  set  off.  The  note  sued  was  made  to  Adams,  one  person : 
■*■  the  joint  noln  of  Jenkins  and  Adams  could  not  he  set  oS. 

Rootv.Tavkir  ^^  an  adininislraiar  sue  for  a  debt  due  to  his  intestate,  the 
so  Joiiiu.R. 'deft,  cannot  ofiset  one  due  from  the  intestate,  and  bought  up 
^^-  by  the  deft,  after  the  death  of  the  iniesute  ;   can  be  only  with 

the  pit.  in  tlie  action.     1  Cowen,  6S3,  QHb. 
I  Muan  u.        ^  ^^-  '^'"^  P''"  *"^^  ^°^  damages  for  the  deft's.  negligence, 

in  keeping  the  pit's,  sheep,  founded  on  the  breach  of  a  special 

contract.     Deft,  cannot  set  off  his  claims  for  keeping  tliem. 

They  are  the  subject  of  a  distinct  action. 
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^  11.  Set  off  against  a  mortgage,  Stc.     Williams  held  a   Vol.  V. 
mortgage  against  Caryl  and   Siorrs,  and  became  indebted  to  Ch.  168. 
them  in  J3000,  on  an  open   account,  after  which  the  com-     ^rt.  1. 
pininanta  recovered  a  judgment  against  said  C.  nnd  S,   W.  sub-       Con. 
sequeni)]r  assigned  tbe  mortgage  to  said  bank,  without  endors-     n-**^--^.' 
ing  said  $3000.     The  complainants  tendered  to  the  bank  the  J^^^^'  "■ 
amount  supposed  to  be  due  and  more,  and   now  filed  their  n^^^lth  ■]. 
bill  for  redemption  and   assignment  to  them  for  an  account,  v.  Bank  ot 
nnd  to  havB  the  $3000  allowed  on  the  mortgage.     This  debtN'»B"»- 
from  W.  to  C.  and  S.  is  to  be  allowed  as  a  set-off:  2.  Before  the 
judgment  it  was  optional  with  the  mortgagee,  but  a  matter  of 
right  in  the  mortgagors,  to  make  this  set-off:  3.  By  the  judg- 
ment tbe  right  passed  to  the  judgment  creditors,  tbe  cnntptain- 
tmts,  to  set  off;  4.  The  bank,  as  assignee  of  the  mortgage, 
took  it  subject  to  nil  equities,  and  among  others,  to  the  set-off. 
The  complainants  filed  (he  bill  as  trustees  for  the  creditors  of 
the  defts.,  Caryl  and  Storrs,  who,  being  indebted  to  several 
persons,  January  17,  1817,  executed  to  the  complainants  a 
bond,  with  a  warrant  of  allorney,  to   confess  judgment,  and 
conditioned  to  pay  $40,328.33  for  the  benefit  of  tbe  said 
creditors.     Tbe  bill  stated  the  facts  particularly  of  which  the 
abore   is  the   substance.     The  mortgagors  had    an   absolute 
right  to  set  off  tbe  $3000  with  Williams,  tbe   mortgagee,  so 
his  assignee;  and  tbe  complainants,  by  their  judgment  against 
the  mortgagors,  bound  all  their  rights  in  the  mortgaged  lands 
as   tfaey  then   existed,  nnd   to   substitute  the  complainants  in 
ifaeir  place.     So  the  mere  eights  of  tbe   mortgagors  to  set-aff 
passed  to  their  judgment  creditors  by  force  of  the  judgment 
Hen  on  the  mortgagor's  right  of  redemption,  wbicJt  said  cred- 
itors acquired,  and  when  the  mortgagee  afterwards  assigned 
to  tbe  Bank  of  Niagara  said   creditors  had  the  same  right  to 
redeem  and  set  off  against  it.     Fraud  in  Williams,  in  asslgu- 
ing  to  the  bank  to  defeat  the  set-off,  was  alleged,  to  give  the 
court  of  chancery  jurisdiction. 

^  13.  A  plea  of  set-off  must  allege  that  the  debt  was  due  i  Litt-  308. 
when  the  suit  was  commenced,  also  that  it  is  still  due. 

^    13.  An   assignee  of  an    open  account  cannot  set  it  off2iifcCord, 
i^ainit  an  action  brought  against  himself;  but  the  assignee  of 4^6. 
a  note  not  negotiable  may  set  it  off  as  a  discount  to  a  suit 
against  him.     The  difference  must  be,  the  note  was  an  aacer-  ^  Mc  Cool, 
iained  demand  and  the  open  account  was  not. 

^  14.  Jtidgmenti.     One  may  be  set  off  against  another  be- wiillanii «. 
fere  third  persons  become  interested.     So  one  obtained  in  anEnw.  2He 
iaferi or  court  may  be'set  off  against  one  in  a  superior  court.  J^j  ^^ 
Allowed  when  one  has  been  assigned  to  a  third  person  by  the  sis.         ' 
ot^tor  amlw  tuipieiow  circumslsncea. 
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Vol.  V.        ^  15.  If  e  creditor  sue  a  judgment  for  tbe  benefit  of  an 
Ch.   168.  a^ignee  of  ii,  the  deft,  cannot  set  off  a  debt  due  to  him  from 
Art.  I.     the  assignee.     Wbeeier  v,  Raymond,  5  Cowen,  331,  236. 
Con.       Nor  if  the  pit.  sue  as  trustee  can  tbe  deft,  set  off  a  debt  the 
v^-v-v'     CUlui  que  trust  owes  liim.  N.  York  R.  L.  615. 
Art.  5.  ^  4.  Under   it,  deft,   may  file   an   account  for  money  had 

Can.  and  received   by  ilie  pit.  to  ilie  deft's.  use :  3.  If  a  balance 

4  Pick.  03-66.  appear  to  be  due  to  tbe  deft,  he  may  have  judgment  for  it  in 
like  manner  as  if  the  account  had  been  filed  under  tbe  statute 
178'4,  c.  29. 
?i^  ^' ^f  -       11^  an  administratrix  of  an  insolvent  estate  sue  for  a  debt 
Colby."  ^  "    arising  after  her  intestate's  death,  the  deft,  cannot  tet  off  the 
balance  of  her  claim  against  the  estate,. after  having  received 
a  dividend,  with  other  creditors.   Woodman  v.  Barber,  id.  479 
N.  H.  statute  Februarys,  ]791  ;  Lawes,  172,  cites  Montague 
on   Sel-off,  IG,  34  ;    WiUes  R.  103,  264;    Bui.  N.  P.  130; 
4  Mass.  R.  327.     The  pit.  might  have  sued  in  ker  own  right. 
^  13  con.  A  surviving  insolvent  parmer  obtains  judgment, 
after  having  assigned,  and  tbe  stale  of  tbe  partnership  ac- 
counts does  not  appear,  the  deft,  is  not  allowed  lo  tet  off  t 
debt  due  to  him   by  judgment  from  the  pit.  personally :  2. 
Wila*.  An-    After  paying  partnership  debts,  tbe  pit's,  share  of  the  residue 
ft^'ire^*  '^  ''''^'®  '"  ^'^  separate  creditors,  and  may  perhaps  be  subject 
to  such  set-off. 

A  gave  a  bond  to  B  ;  this  B  assigned  to  C,  the  husband  of 

one  of  B's  daughters,  as  an  advance  of  her  share  of  B's  es- 

tate.     B  died  intestate,  and   A  administered   on  liis  estate. 

B's  assignee  sued  A  on  the  bond.     Held,  A  might  set  off  a 

Duhem.         proportion  of  the  amount  overpaid  by  him   in   settling  B's  es- 

8S«*''*fcB^'  *^"''  '^  '' '''''  *""  ^PP^^''  '^^'  ^  ''"''  given  the  assignee  reason 

aoo.  to  believe  he  had  no  set-off. 

Though  unliquidated  damages  in  covenant,  sounding  in  tort, 
cannot  be  set  off  as  above,  yet  the  deft,  may  prove  acts  of 
nonfeasance  or  misfeasance  dooe  by  the  ph.,  if  these  acts  be 
immediately  connected  with  the  pit's,  cause  of  action ;  and 
this  to  defeat  it  in  whole  or  in  part.  But  in  assvmpait  for 
goods  sold  and  delivered  the  deft,  cannot  set  off  goods  he 
^ogel  «.  J»co-  bought,  which  tlie  vendor  assigned  to  the  ph.  for  the  deft,  and 
R^'iiT-ili.     which  ihe  pit.  detained  and  consigned  to  other  persons. 

The  pit.  sues  for  services  by  her  performed,  as  a  house- 
keeper, and    for  goods  sold   and    delivered,  evidence  of  the 
pit's,  acts  of  malfeasance,  in  embezzling  tbe  deft's.  property, 
4  Ben  b  R    '*  inadmissible  hy  way  of  set-off,  but  may  be  proved  on  tbe 
Stf.  plea  of  non  aisumptit,  and   payment  with  leave  of  the  court. 

If  the  deft,  call  on  the  pit.  to  produce  books  and  papers, on 
_       .  -     the  trial,  this  does  not  authorize  the  deft,  to  make  a  set-off 
815.'^'       '    without  Special  notice. 
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.Where  the  plea  is  of  let-off,  entered  in  thort,  anil  the  deft.  Vol.  V. 
has  refused  a  specification  of  Ills  demRnd,  he  cannot  o^t.  Ch  1 68 
6  Serg.  St  R.  404.  \^rt.  6. ' 

.SMitmptU  for  ibe  price  of  goods  sold,  the  deft.,  by  way  of       Con. 
tet-off,  may  aTail  himself  of  a  breach  of  warranty  of  the    <^r\,-^ 
goods,  tbougli  he  do  not  return  the  articles,  or  notify  the  ven- 1  8«rg.  ic  r. 
dor  to  take  them  away.  *•""■ 

In  replevin,  complaining  property  is  unjustly  taken  and  de-  *  '^^  '•^- 
Uined,  and  avowry  for  rent  in  arrear,  the  pit.  cannot  set  off  a 
book  account  on  a  replication,  no  rent  in  arrear. 

Unliquidated  damages,  arising  on  contract,  or  tort,  cannot 
be  set-off.      1  Hals.  394,  395 ;   1  South.  306. 

A  assigns  all  his  property  to  B  and  C  to  be  sold  by  them  to  BnaBsn  v. 
pay  his  debts.     A's  creditors  not  allowed  to  oSaet  their  de-iHdi^'i04- 
inands  against  A  in  payment  of  articles  they  purchased  at  the  iw. 
auction  of  A's  goods  sold  by  B  and  C,  bis  trustees,  though  B 
told  them  if  they  purchased  tfaey  might  so  set  off. 

^  34  con.  But  his  lien  on  the  cause  for  his  fees  does  not  ^'^'*''*'-'*- 
exist  till  judgment  is  entered,  hence  gone,  if  the  defl.  settled 
the  debt,  be. -any  time  before  judgment,  though  afUr  the  court 
has  ^ven  its  opinion.  Attorney's  lien,  4  Cowen,  416,  417. 
A  is  an  underwriter  in  a  policy,  the  broker  of  B  is  the  assur- 
ed for  bis  benefit;  A  cannot  set  off  the  broker's  debt.  12 
Johns.  R.  376  ;    IS  id.  226. 

^  29.  If  the  surely  bring  atiumpait  against  the  principal  for  IT  Slim.  B.   j 
monies  paid  for  him,  the  principal  may  file,  as  a  set-off,  an'*'^' 
account  for  money  had  and  received  to  his  use  by  the  surety. 
Was  on  the  statute  1793,  c.  75,  s.  4,  allowed  on  the  words 
'  monies  paid.'    It  is  a  remedial  statute  and  must  have  a  liberal 
construction. 

^  30.  But  in  oMsumptit  on  two  bills  of  exchange,  drawn  i*  Mam.  R. 
on  and  accepted  by  the  pits.  The  defts.  had  filed  in  set-off"*'  *™' 
a  demand  against  the  pits,  for  the  amount  of  certain  merchan- 
dize, sent  to  the  pits,  as  commission  merchants  in  Xew  York, 
to  sell  and  disposed  of  on  account  of  the  defts.,  which  was 
received  by  the  pits.,  sold  and  account  rendered,  shewing  the 
balance  due  as  claimed  by  the  defts.  when  collected.  The 
merchandize  was  sold  on  credit  to  one  Upham,  who  had  failed 
and  was  discharged  under  the  insolvent  act  of  New  York. 
Held,  the  defts.  could  not  file  their  cisim,  though  the  pits. 
utglirentlj/  trusted  Upham,  for  the  case  is  not  within  the  stat- 
ute of  1793,  c.  75.  The  set-off  must  be  of  '  goods  sold  and 
deKverad,  monies  paid  or  services  done.'  Deft's.  demand 
was  for  negUgtntx. 

|§  31.  A,  B,  and  C,  joint  owners  of  a  vessel :  A  got  insur-  Columbi»n 
ance  in  bis  own  name  on  the  freight  for  account  of  the  three  nitifk.'is''' 

Jaluia.R,  IW. 
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Vol.  V.  by  ft  valued  pdiey.  Total  loss  and  Mtice  of  sbindonmeDt 
Ch.  168.  duly  given,  but  no  adjuttment.  Held,  A  inigbt  set  oS  tfais 
^rt,  6-     '<>^  >i>  BD  iiction  against  him  by  the  insurers  for  premimn  doe 

Con.       to  tbem  on  SRCOunt  of  other  policies  o(  imurasce. 

^^i^,,.^/        §  10.  The  demurrer  having  disposed  of  the  whole  ceuse 

Faw«r  V.  Kent  in  which  issues  were  joined,  snd  the  deft,  being  entitled  to 

'Lf'-^^l'"*"' judgment  on  demurrer,  and  also  as  on  nonsuit,  his  attorney 

gave  notice  of  his  lien  for  costs,  to  die  pit's,  attorney,  not  to 

make  any  artengemenls  with  the  deft,  which  should  aiSect  the 

attorney's  claim  for  costs.-    Held,  an  agreement  between  the 

deft's.  and  pit's,  attorney  to  put  the  ouiie  off  with  a  view  to 

settle  the  claim  between  the  parties,  end  thereby  stay  the  ftit- 

(faer  progress  of  the  suit,  did  not  prevent  the  deft's.  attorney 

from  proceeding  to  move  for  judgment  as  in  case  of  a  nonsuit : 

2.  After  actual  notice,  the  ponies  hare  no  rigfat  to  settle  the 

attorney's  costs,  or  do  any  act  to  obstruct  his  proceeding  in 

the  cause,  to  collect   tfasm.     Here   tlio  deft.,  the  attoroey's 

employer,  was  entitled  to  costs  against  the  pit.,  who  failed  in 

his  action  ;  and  1  Coven,  306-306. 

wuuuMv.  §  11.  A  set-off  cannot  be  pleaded.     It  must  be  by  notice 

B  Cottgd'ws- "''^  'be  general  issue  :  3.  A  bond  which  has  been  cancelled 

871.  cannot  he  set-off:  3.  If  a  legacy  be  given  in  satisfaction  of  a 

debt,  it  must  be  ^>eoially  pleaded. 


CHAPTER  CUOX- 

PLEA— SAVED  HARMLESS. 

Abt.   1.  Where  a  Murety  can  enforce  indemnity  before  he  ha*  pmd. 

Can.  A^  where  A  buys  land  of  C,  and  gives  bonds  with  B,  as  his 

i&Dd.H-67,  surely,  for  the  purchase  money,  but  takes  no  conveyaRce,  nor 
^*^''»  pays.  C,  however,  retains  his  lien  on  the  land.  In  such 
Hatcher's  case,  B  may  iu  cquiiy  subject  the  land  to  the  payment  of  the 
ai'n-  debt,  liefore  compelled  to  pay  it  himself. 

Lease  to  A  and  B.     B  may  prove  he  is  only  mrefy ;  so 
liable  only  for  the  time  in  the  lease,  and  not  for  A's  holding 
over.     2  Greenl.  43-46. 
Akt.  3.  ^3  con.  [t  is  clear  there  is  no  contribution  araoog  wr&mg 

Con.  'doert ;  but  there  is  among  contractors  joining  to  pay,  be. ;  also 
1  Rud.  8)8—  in  cases  where  the  act  of  him  claiming  contribution  does  sot 
***■  proceed  ex  malefido,  or  from  some  actual  fraud  or  Toki&tary 

wrong.     See  ch.  43,  a.  1,  s.  13;  7  Johns.  Cb.  B.  311. 
A  decree  inny  be  rendered  between  co-d^s.  where  tbeir 
'  respective  rights  and  obligations  are  ascertained  and  establiab- 
ed  by  the  pleadings  and   proofs  between  the  pit.  and  all  the 
defta.     2  Band.  S-30. 
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tf  tlwra  be  seroral  surslies  in  a  bond,  and  the  principal  con-    Vol.  V. 
veya  property  in  trus^  to  indemnify  some  of  tbeiD,   aad  tbe  T^b.  160. 
rest  are  not  provided  for  ia  the  deed,  tlie  latter  will  be  pro-    jiri.  2. 
tected  by  the  deed  of  trust.     Was  a  case  in  Cfaaocery.     3       Con. 
Baud.  414-438,  McMabon  li  bI.  v.  Fawcett  &.  al.  ^..-v.^ 

One  eadoTECT  has  no  right  to  contribution  Biaiost  the  other 
endorsers,  where  tbe  several  endorsements  nere  made  for  the 
drawer's  accommodatioD,  unless  there  be  an  agreement  to  that 
effect.     4  Rand.  553-663. 

In  all  motions  hy  one  surety  against  aoolher,  it  is  necessary  LawfUm  *. 
to  prove  tbe  insolvency  of  the  principal ;  otherwise  no  judg-^^J^^fS^*- 
msDt  can  be  rendered  under  tlie  act  of  1798,  autlioHzing  sur- 
eties to  recover  by  motion  against  their  co-sureties,  the  notice 
and  motitHi  may  be  joint,  (hough  the  recovery  must  be  several : 
2.  And  in  such  case  it  is  no  objection  lo  the  jurisdiction  of 
the  circuit  court,  ibfU  the  sum  claimed  against  each  ^rety, 
sever^y,  does  not  amount  to  f  60. 

Since  die  act  of  1801,  the  court  will  not  permit  a  surety  to  4  H&yw.  aw, 
confess  judgment,  if  (he  principal  in  court  oSer  to  defend  and  ^iiu^^*  «■ 
tender  tumcient  counter  security :  2.  The  sorely  need  not   ""' 
give  the  principal  notice  of  a  suit  or  motion  against  him :  3. 
If  a  surely  get  judgment  lor  too  mucli,  thnt  or  any  other  ma- 
terial fact,  may  be  stated  in  the  petition  for  a  certiorari,  and 
will  be  inquired  into  on  the  petition. 

The  same  principle  as  in  Touasaint  v.  Martinsul,  a.  3,5.  6.  fiCowen,  Ml- 
But  extended  to  a  surety's  indemnifying  bond,  not  for  a  special  *^' 
sum,  but  conditioned  lo  pay  certain  endorsements,  made  and 
(o  be  made  by  him,  for  the  obligors ;  and  to  indemnify  against 
costs,  ii.c.  May  issue  execution  for  the  whole  penalty  with* 
out  motion  subject  to  specified  directions  to  the  sheriff  as  to 
the  amount  to  be  levied  as  soon  as  he  can  ascertain  it.  Also, 
they  ouy,  on  motion,  make  order  for  securing  the  sum  to  be 
levied  to  the  creditors,  to  whom  the  surety  is  bonnd,  if  they 
see  this  is  necessary.  Cited  9  Jobs.  80 ;  id.  983 ;  12  id.  360; 
18  id.  506,  Auburn  Bank  e.  Tbroop  ;  4  John.  Ch.  R.  619->- 
648^87  ;  6  id.  336  ;  3  Cowen's  R.  456 ;  2  D.  b  E.  100 ; 
id.  600,  Toussaini  v.  Msrtinaul. 

^  7.  Cwttm  HotiM  turttt/.  See  ch.  39,  a.  3S.  When  A  *  Hand.  4Ss— 
gives  bis  bond  for  duties  on  goods  imported  into  the  United  **^' 
States  ibr  B,  tbe  importer,  and  B  is  not  bound  in  the  bond. 
If  A  pay  the  bond,  it  teema  he  cannot  be  placed  in  the  condi- 
tion of  the  Unked  States,  as  to  prioriiy  in  a  claim  against  A : 
2.  UpoA  general  principles  of  flfvify,  A,  in  such  case,  will  be 
nbttituted  in  the  fkaa  of  the  creditor,  (the  U.  S.)  and  have 
every  preference  the  U.  S.  were  entitled  to  :  3.  Lquity  does 
not  regard  foro))  but  substance. 
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Vol.  V.        ^  S.   The  righu  of  the  surely  who  patft  the  mortgagee  kit 
Ch.  169.  d^-     This  does  not  extinguish  the  security,  but  the  surety 
Art.  2.     succeeds  to  ail  the  rights  of  the  mortgagee  against  the  princi- 
Con.      pal  on  taking  an  sssignment,  and  may  enter  and  bold  land  in 
.,,~,.,,-m^     mortgage  for  the  debt.     Norton  did  not  sign  the  note,aasure- 
2  GrecDi.  841-  ty,  but  in  the  mortgage   the  debt  appeared  to  be,  as  it  was, 
|«.  Norton  ».  Soule's  debt.    He  had  been  sued,  and  taken  the  poor  debtor's 
oath.     See  Popkin  «.  Bumstead,  ch.  1 13,  a.  5.  s.  39 ;  4  Cow- 
eu,  173-189,  Thomas  v.  Woods. 
9  When.  680-     ^  9.  Debt  on  bond.     Held,  the  surety's  contracl  is  to  be 
9U, Millers,  construed  strictly,  and  not  to  be  extended   beyond  the  fair 
otfaen.  scope  of  its  terms.     Was  a  bond  giren  conditioned  for  the 

faithful  performance  of  the  duties  of  the  office  of  a  deputy  col- 
lector of  direct  taxes,  for  eight  certain  townships  in  New  Jersey, 
and  the  instrument  of  the  appointmeoi,  referred  to  in  the  bond, 
was  afterwards  altered,  so  as  to  extend  to  another  township, 
without  the  consent  of  the  sureties.  Held,  they  were  dis- 
chai^ed  from  their  responsibility  for  monies,  nhnqwntly  col- 
lected by  the  principal.  The  aheration  was  by  entering 
the  other  township  in  said  instrument  by  the  obligee  by  con- 
sent only  of  the  principal  obligor.  The  judges  in  the  circuit 
court  were  divided  in  opinion.  The  monies  the  deputy  re- 
ceived after  tiie  alteration,  were  received  in  the  eight  town- 
ships, and  not  accounted  for  by  him.  As  to  the  surety,  '  it  is 
not  sufficient,  that  be  may  sustain  no  injury  by  a  change  in  the 
contracts,  or  that  it  may  be  even  for  his  beneGt.  He  has  a 
right  to  stand  upon  the  very  terms  of  his  contract.'  See  ch. 
53,  a.  3,  s.  4,  Johnson  v.  Todd.  Justices  dissented,  on  the 
ground  the  bond  remained  the  same,  as  lo  the  surely ;  as  be 
remained  liable  only  as  to  the  eight  townships,  and  no  more, 
as  to  which  eight  only,  the  obligee  made  claim. 

^  10.  Ijiabiliiy  of  the  surettet  is  eon^ned  to  the  dutia  and 
obligatioBt  created  by  the  aett  paued  before  the  date  of  the 
S  Vheat.  730- &ond.  As  where  a  bond  was  given  December  4,  1818,  for 
lStoP"£  k-  '^'''^f''"y  discharging  the  duties  of  a  collector  of  direct  taxes 
patrick  ind  and  internal  duties,  appointed  under  the,  act  of  cwigress  of 
oOur-  July  22,  1813,  ch.  16,  by  the  President  November  11,  1813, 

to  hold  the  office  until  the  end  of  the  next  session  of  the  sen- 
ate, and  no  longer,  and  subsequently  appointed  by  the  Presi- 
dent, with  the  advice  and  consent  of  the  senate,  January  34, 
1814,  is  to  be  restricted,  (as  to  the  liability  of  sureties)  to  the 
duties,  kc.,  created  by  the  collection  acts,  enacted  before  the 
date  of  the  bond  :  3.  The  said  second  commission,  January 
24,  1814,  revoked  the  first,  and  the  liability  of  the  sureties 
was  confined  to  the  duration  of  the  said  first  commission  :  3. 
In  genera),  laches  is  not  imputable  to  the  government :  and  4. 
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Wheo  tbe  liws  require  quarterly  or  other  periodical  accouots   Vol.  V. 

and  aettfemenis,  a  mere  omission  to  bring  a  suit,  or  tbe  neglect  Ch.  1 69. 
of  the  officer  or  agent  lo  account  will  not  discharge  his  sure-     ^rt.  2. 
lies ;  5.  Neither  debtor  or  creditor  has  a  right  to  apply  the       Con. 
pflyment  after  the  controversy  has  arisen  :  6.  In  long  running     s^i^^-^ 
accounts  where  baknces  are  stated  merely  to  make  rests,  the 
law  applies  payment  to  the  oldest  debts.     Ch.  144,  a.  13,  s. 
13;  14  East.   510,  Nares  v.  Rowles ;  People  v.  Jansen,  ch. 
144,  a.  13,  s.  23;   13  East.  239;  11  Wheat.    184-191,  U. 
States  V.  Vanzandt,  like  Kirkpa trick's  case. 

^  7.  A  judgment  against  tbe  principal  debtor  in  a  bond,  Abt.  4. 
cannot  be  given  in  eTidence  in  an  sciion  on  it  against  tbe  sure-    Cen. 
ty.     3  Har.  &E  HcH.  242-243 ;  see  cfa.  96,  a.  1,  s.  23. 

See  sureties,  when  discharged  or  not,  ch.  144,  a.  13,  s.  20, 
&c. ;  a.  14,  s.  14,  15,  16  ;  see  ch.  161,  a.  1,  s.  10. 

A  surety  in  a  bond,  is  not,  like  an  endorser,  discharged  by 
the  negligence  of  the  obligee;  all  obligors  are  absolutely  and 
unconditionally  bound.     I  McCord,  145. 

If  the  creditor  indulge  the  principal  debtor,  the  surely  isSIUad.  MS— 
not  dischai^ed,  unless  the  creditor  bind  himself,  in  law  or  r,..'-»~Y  »ml 
equity,  not  to  pursue  bis  remedy  against  the  principal  for  any  otben. 
length  of  time.     A  surety,  when  bound  to  fulfil  the  sheriff's 
promise  to  the  debtor  to  pay  his  debt  lo  tbe  creditor.     Judge 
Green,  as  to  discharge  of  the  surety,  said  '  a  Judgment  with  a 
stay  of  execution  entered  of  record,  prevents  the  pit.  at  law 
from  proceeding  immediately,  against  the  principal,  absolves 
the  surety ;  and  an  agreement  to  give  time,  founded  on  a  val- 
uable consideration,   such  as  giving  new  security,  would  be 
obligatory,  and  would   be  enforced  in  equity,  such  an  agree- 
ment would,  also,  discharge  the  surety.'     Jt  seems  clear,  that 
by  so  giving  and  tecurti^g-  more  time  to  the  principal  debtor, 
tbe  remedy   both  of  the  creditor,  and  the  debtor's  surety,  is 
postponed  to  the  injury  of  the  surety  in  a  manner  unknown  in 
his  undertaking  as  surety,  the  surety's  remedy  is  impaired.  Nieboii «. 
See  cfa.   144,  a.  13, 1.20;  same  pnndple  and  many  ciues^<^'^^*^ 
there;  also  here,  as  3  Merivale,  272;  3  Atk.  91  ;  1  Bos.  St^""^"'"'- 
P.  423  ;  6  Ves.  809  ;  6  Taunt.  379  ;  3  Call,  69  ;  6  Munf.  6  ; 
GUiD.  R.   149-338.     So  the  surety  may  be  discharged   if 
tbe  creditor  deprive  him  of  bis  remedy  in  equity,  by  bill  quia 
timat.      The  same  principles,  4  Rand.   104-113,  Hunter's 
■dminiatrators  d.  Jett,    13  Wheat.   605-511,  U.   States  v. 
NiohoU.     A  mere  proposiUon  to  give  timei  and  suspend  the 
right  to  sue,  upon  certain   conditions   and   contingencies,  not 
proved  to  have  been  complied  with,  or  to  have  happened, 
will  not  discharge  the  sureties.     Act  of  congress,  May  15, 
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1830,  Eden.  31  ;  13  Wheat.  &11-S15,  McGiU,  itc.  v.  U.  S. 

Bank. 

^  8.  Auttmpsit  by  one  surety  c.  another.  Held,  if  one  in 
n  bail  bond,  volunisrily  pay  the  judgment  recovered  against 
the  principal,  after  execution  issued  and  non  ett  inventiu  re- 
*8M«*i.  R.  turned,  but  before  icire  facias  served  and  entered,  he  cannot 
D. He'rrit  "  compel  liis  cosurety  to  a  contribution.  The  court. said,  'in 
the  case  of  a  voluntarily  payment  of  money,  actually  due,  to 
avoid  a  suit,  there  is  no  doubt,  that  be,  who  pays  the  money, 
may  compel  his  cosurety  to  contribute.'  Here,  the  suredes.are 
ansnerable  only  in  case  the  priocipal  fail  to  abide  the  judgment, 
and  they  can  surrender  him  at  any  time  before  final  judgment 
against  them,  upon  the  icirefaciat,  theypoying  the  costs  of  that 
suit :  statute  1 784,  cb.  10,  s.  3 ;  '  this  is  a  valuable  privilege  to 
the  bail,  which  ought  not  to  be  interrupted  by  one,  to  the  pre- 
judice of  the  other.'  Sec  statute  1617,  140:  see  cb.  9,  a. 
17,  s.  10,  6k;. 

3  Hck.  au—  ^  9.  Bank  turelia  in  the  eaakier's  bond,  how  hdd.  Debt  on 
ideni  be.  oT'  ^^  cashier's  bond,  with  two  sureties  in  common  form,  given  when 
Dedlum Bank,  he  was  first  appoiuted,  March  1814 :  was  again  appointed  Oct. 
«.  Chkskering  1814,  1815,  and  1817  :  he  continued  to  act  till  1823,  when  he 

committed  a  breach  of  duty  :  objected  that  his  sureties  were  not 
held ;  but  decided  they  were  ;  for  though  the  bond  was  given 
on  his  first  election,  it  was  'so  long  as  he  should  continue  in 
said  office,'  it  not  appearing  inthe  bond,  charter,  or  records  of 
the  bank,  that  the  cashier's  office  was  an  annual  office.  It  is 
to  be  inferred,  that  had  it  appeared  to  be  an  annual  office,  the 
sureties  would  have  been  held  but  for  the  first  appointment. 

4  Pick.  914—       %  10.  Debt  on  his  cashier  bond,  above  stated.     Held,  I. 
wi,  Dedhim  bis  sureties  were  liable  for  his  misconduct  while  acting  in  his 
Sm  fc^^'  "^'^^  °^  cashier  :  2.  Not  when  he  acted  as  an  attorney  to  the 
hit  tvreiiei'.     bank,  nor  when  he  speculated,  or  conducted  illegally  or  fraudu- 
lently, in   connexion  with  the  directors,  nor  3.  Where  they 
were  negligent  in  holding  him  to  his  duty  as  cashier,  to  the  dis- 
advantage of  his  sureties.    But  what  in  such  case  is  misconduct, 
as  cashier  or  not,  seems  to  be  a  question  depending  on  facts  and 
circumstances. 

1^  11.  To  discharge  a  $ecuriiy  in  a  note,  there  must  be  en 
agreement  between  tne  creditor  and  principle  debtor,  for  delay, 
or  otherwise  changing  the  nature  of  the  contract  to  the  prejudice 
''^WhMt  of  the  surety,  and  this  agreement  must  have  a  sufficient  considera- 
Lcmon,  nic.  Id  ^°'^'  ^"'^  ^^  binding  in  law,  un  the  parties :  2.  So  to  discharge  the 
error,  v.  Pow-  the  endoTMer  if  he  has  been  fixed.  Engbsh  v.  Darley,  2  Bos.  & 
i'bo  *k  p  P>  ^1  i  Lord  Elden  said, '  as  long  as  the  holder  is  passive,  all 
662—608,  ''i^  remedies  remain  ; '  and  our  court  said,  '  we  add,  that  he  is 
Oiimer,  149.    not  bound  lo  active  diligence.' 
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a  note  for  the  maker's  accommodstion.  The  pit,,  the  endorsee,  Vol.  V, 
agned  an  agreement  to  accept  five  shillings  in  the  pound  from  Ch.  J69. 
the  maker,  in  full  of  hia  demand,  on  having  security  for  that  ^rf.  4. 
sum.     Held,  the  agreement  dischar^d  the  surety.  Con. 

^  13.   Surety  discharged  or  not,  m  JVeu>    York.     The  rule^    \.^-v-^.^ 
are  the  same  in  equity,  as  at  law,  when  the  facts  are  the  same.  17  jofan,.  s. 
1.    If  the  creditor,  by  express  agreement  with  the  ppincipal,  SS4,  on  appui 
Tsries  the  terms  of  the  contract  by  enlarging  the  time  of  pe'-™  "i^J^  , 
formance,  without  the  surety's  consent,  he  is  discharged :  2.  Baidiriii. 
Mere  delay  of  the  cre^ditor  to  call  on  the  principle  debtor  for 
payment,  does  not  discharge  the  surety  :  3.  But  it  seems,  if  the 
tarety  request  the  creditor  to  sue,  and  collect  the  debt  of  the 
prindpal,  and  the  creditor  refuses,  or  delays  to  sue  till  the  prin- 
cipal becomes  insolvent,  surety  will  be  relieved  in  equity  ;  4. 
Where  the  surety  has  made  his  defence  at  law,  and  is  overruled, 
he  cannot,  afterwards,  on  the  same  facts  only,  be  relieved  in 
equi^ :    5.  Where  the  creditor  does  an  act  injurious  to  the 
sure^,  or  omits  to  do  au  act  required  by  him,  which  is  the 
creditor's  duty  to  do,  and  thereby  the  surely  is  injured,  lie  is  dis- 
charged when  at  law.    See  other  authorities  on  Ittese  and  similar 
points  :  2  Johns.  Ch.  R.  554;  4  do.  123,  339,  538;  5  do.  305; 
these  principles  extend  to  bail,  and  all  in  tbn  nature  of  sureties. 

^  9  eon.  Auumpiit  on  a  note  signed  by  James  Eiiis,  one  of     Art.  5. 
the  defts.,  as  principal,  and  Bridgman,  the  other,  as  surely,  pay-        Con. 
able  to  the  pit's,  testator  on  demand,  dated  Dec,  9,  1803  :  more  2  Pick.  B8d— 
than  twenty  years  had  elapsed  before  ii  was  sued  ;  but  May  s^}-  '^"S''u_. 
15,  1815,  81C.,  this,  and  several  previous  payments  were  made"^'."'    '^' 
by  the  principal.     The  surety  urged  that  he  ought  not  to  be 
afiected  by  these  payments,  made  without  his  assent  or  know- 
ledge,  and  solely  by  the  principal;    thnt  no  notice   was  ever 
g^ven  to  him,  the  surety,  the  note  was  paid,  till  just  before  it 
was  sued ;  that  he  was  discharged  by  the  negligence  of  the 
bolder  of  the  note,  in  not  obtaining  payment  of  the  principal, 
and  in  not  giving  notice  to  him,  the  surety,  nor  making  any  de- 
mand on  him.    The  parties  lived  near  together,  he.    Judgment 
for  the  pit. ;   and  the  court  held,  the  mere  delay  of  the  creditor 
to  proceed  against  the  principal,  without  some  contracts  binding 
him  not  to  proceed  against  him,  or  a  request  by  the  surety  that 
he  would  enforce  the  demand,  will  not  discharge  the  surety. 
Seech.  144,  a.   13,  20,  31,  and  several  cases  there  cited; 
Doug.  653 ;  2  H.  BI.  340 ;    6  Johns.  R.  267,  and  many  oilier 
cases  oiled  in  this  of  Hunt,  &c. :    all  seem  to  agre.o  tliat  the  l»  John*.  H. 
creditor  nuut  do  tome  ad,  to  vary  the  terms  of  the  contract,  to  ^^7^'.  ',| 
make  it  more  against  the  surety  than  the  one  he  signed.  do.  77. ' 

^15.  3ft«  amount  the  nrtty  recovers  in  case  of  a  bond  for  17  Man.  H, 
paying  monies,  of  the  principal,  is  the  sum  he  has  paid,  with  all '69— 174. 
reasonable  expenses  he  has  been  obliged  to  incur  :   not  such 
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Vol.  V.     GztrsordinaTy  and  remote  ezpensea  as  migbt  have  beeo  pre- 
Cb.  169.   vented  by  payment  of  the  bood. 

Art.  &.         ^  16-  Special  deckraiion  atatiog  the  case.     The  ^t.  and  the 

Cott.      delt's.  testator  were  sureties  in  the  probate  office  for  Eben  Fisk, 

■..^-v^^     guardian   of  Elbridge  Fisk,  a  minor.     The  guardian  failed } 

17  Haw.  R.     Batchelder  settled  the  bond,  and  got  part  security.     Hehl,  be 

464,  Bochelder  could  niaintain  asiumptit  against  his  cosecurily,  for  half  the  suid 

'^j^  *     '   the  pit.  paid,  considering  the  security  in  pari,  for  the  benefit  of 

both  sureties;    and  so  against  the  executors  of  the  cosurety 

deceased,  on  his  implied  promise,  though  the  pit.  paid  after 

he  died. 

§  17.  Surety  for  a  deputy  theriff,  koto  held.  Debt  on  boai 
Cnoo'v.  'against  the  aureiies,  6ic.,  of  a  deputy  sheriff,  given  to  the  pit.  as 
Newell  ft  ii.  sheriff,  &u:.,  conditioned  that  the  deputy  (principal,)  riiould 
faithfully  perform  his  duties,  and  save  the  pit.  harmless  from  all 
suits,  costs,  expenses,  &c.,  occa&bned  by  the  misconduct  of 
such  deputy.  It  is  no  plea,  that  before  the  breach  com- 
plained of,  the  sureties  gave  notice  to  the  pit.  of  the  deputy's 
unfitness  for  office,  and  requested  his  removal :  the  rule  applied, 
vnvmquodqve  diuolvilur,  4^.  See  ch.  179,  a.  5,  s.  13,  8 
Taunt.  51-596. 

^  16.  3  Maaon,  446,  Lock  in'error  t>.  Postmaster  General  of 
the  United  States.  His  neglect  to  sue  for  balances  due  by 
postmasters  within  the  legal  time  does  not  discharge  the  sureties. 
s  Pick.  SOT—  ^19.  Stirely  not  dixJiarged.  Auumpnt  on  a  joint  and  sevt;- 
■12,  Belknn  ral  promissory  note  made  by  Jos.  Loveli,  piincipal,  and  deft 
'^^iJ'- ♦^T™"  surely,  Feb.  1824,  payable  to  C.Wheeler,  or  ordenon  demand, 
with  mterest,  and  endorsed  to  the  pits.  Defence,  April  5,  1 825, 
Wheeler  sued  the  principal,  and  attached  goods  sufficient :  they 
were  left  with  the  deft,  on  the  receipt  of  the  pits.,  to  the  officer. 
Action  entered,  and  pending  it  in  the  C.  P.,  the  note  was  en- 
dorsed to  the  phs. ;  the  principal's  circumstances  were  ihen 
doubtful.  Joseph  held  the  said  goods  two  or  three  mtaMbs  . 
after  attached,  when  several  of  his  creditors  attached  part  of 
thdm.  A  part  not  so  attached,  the  pits,  toc^  and.  held,  till 
Wheeler  got  judgment  for  his  demand,  exclusive  of  the  note, 
and  sold  to  satisfy  that  judgment.  It  seems  the  pits,  midit 
have  secured  a  horse  and  chaise :  in  ibis  state  of  things  the  {Hts. 
being  liable  to  the  officer,  and  he  to  Wheeler,  they  paid  him, 
and  he  endorsed  the  note  to  them  at  their  ri^ :  they  sued 
Loveli  the  surety,  and  recovered.  Before  the  nole  was  en- 
dorsed, lie  requested  Wheeler  not  to  endorse  it,  &[c.,  notidog 
his  attachment.  Held,  1.  The  creditor  is  itot  obliged  lo  pursue 
the  principal  oa  the  mere  request  of  the  surety ;  but  he  must 
ofler  indemnity  as  to  ihe  costs  of  the  suit,  though  the  principal 
afterward  became  insolvent ;  3.  The  law  aid  not  reanre 
Wheeler  to  prosecute  his  action  he  had  commenced,  tbouga  be 
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had  a  good  Bttacbmeat :  be  mi^  honestly  elect  a  more  expe-     Vol.  V. 
didous  way  lo  get  paymtnt  of  his  debt.  Ch.  169. 

^  30.  A  svrety,  id  k  bond,  a  short  time  before  his  death,     ^rl.  6. 
directed  his  wife  to  request  an  obligee  to  sue  the  principal,  then       Con. 
able  to  par.     Fire  nioDtbs  after  the  surety's  death,  his  widow,    ^^^-s.^-^^ 
not  admiDistratrix,  slated  the  request  to-  ihe  obligee  :  he  ofiered  is  Scrg.  &.  R. 
her  Ae  bond  to  sue  h ;  she  refused.  Held,  the  surety  was  "<>' ^'^^'t,  °'^' 
dbchai^ed,  though  by  die  obligee's  delay  lo  sue  the  principal,  °|^>r, ,'' 
dw  reoiedy  against  him  was  lost.     The  court  adhered  to  the  FerrkM. 
rule  in  Cape  «.  Smith,  8  Sei^.  So.  R.  110,  that  is,  that  the  sure^ 
is  discharged  only  when  the  obligee  refuses  to  sue,  or  to  allow 
the  surety  to  sue  in  the  obligee's  name,  after  the  surety's  po^- 
tire  request  and  explicit   declaratibu,  that  he  otherwise  held 
himself  exonerated,  p.  69.  Held,  if  a  person  endded  to  a  share  in 
the  estate  of  an  kitestate,  takes  the  administrator's  bond  for  it, 
the  surety  in  the  administration  bond  is  dischai^ed  as  lo  the 
share. 


CHAPTER  CLXX. 

VESrt.    n.EA— TENDEB,  AND  BRINGING  MONET  INTO  COURT. 

^  7.  See  this  case.  Wild  o.  Hadley,  1  N.  H.  Rep.  205- Abt.  I. 
331,  A.  1>.  1818,  decided  as  above.  The  court  in  New  Con. 
Hampshire  seems  (o  have  relied  on  the  old  cases,  as  I  Co.  Lit. 
207 ;  9  Co.  79,  Peytoe's  case  ;  2  Rol.  Abr.  624  ;  Cro.  Jam. 
136,  admit  the  old  doctrine  was  founded  on  the  year  book,  21, 
E.  4,  35,  where  the  case  was  this :  in  debt  on  bond  conditioned 
to  pay  £40  on  a  certaia  day,  and  a  like  sum  on  diverse  days 
afterwards.  T^e  deft,  pleaded  payment  of  all  the  sums  on  the 
eeveral  da^s,  except  the  lest  day,  and  as  to  that  day,  he  alleged 
that  he  paid  to  the  pit.,  on  the  last  day  £20,  and  tendered  £30 
more,  which  the  pit  refused,  and  said  he  had  been  always 
ready,  and  still  was  ready  to  pay  the  £20,  and  brought  the 
money  into  court.  TTie  pit,  refused  to  receive  the  monej',  and 
took  issue  on  the  tender.  The  court  said,  that  the  deft,  was 
entitled  to  take  his  money  out  of  court,  and  it  was  delivered  to 
him.  The  reporter  says,  '  now  the  intent  of  the  ph.,  is,  by  this 
•  issue,  to  cause  the  whole  obligation  to  be  forfeited,  and  it  seems, 
that  if  this  be  found  against  him,  he  shall  never  have  the  £20,  for 
BiDce  it  is  delivered  to  the  deft,  again,  there  is  no  way  to  make  him 
pay  h :  also  the  pit  has  made  hia  refusal  a  matter  of  record,  and 
took  the  issue  at  his  peril.'  The  court  admit  the  law  is  now 
changed, and  cite  theopinionof  Bullard,  J.,inLeGrew  v.  Cook; 
flCated  rule  25,  pest,  and  art.  14,  post.  But  the  court  in  support 
of  its  decision  cited  Fowell's  case,  rule  8,  post,  and  similar 
cases  in  ^ich  a  lender  discharges  the  demand  :  see  many  of 
them  in  this  and  other  chapters :  see  the  word  Tender  in  the 
index.     Though  on  the  who!e  we  may  consider  the  point  as 
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I,  yet  I  have  an  impressioQ,  ia  attending  to  mai^  other 
cases,  also,  that  the  decision  in  Nev  Hampshire  is  made  on 
principles  too  narrow  and  comracied.     It  allows  not  a  single  in- 
tendment or  inference  in  support  of  the  iustice  of  the  case. 
'    '5  8.  A  tender  of  money  due  on  a  judgment,  does  not  dis- 
charge it,  nor  take  away  the  lien  of  the  judgment  creditor,  hut  he 
may  still  redeem  on  it  as  a  judgment  creditor  within  the  statute, 
Jkckion  «.       43  Sess.  ch.  184,  s.  3 ;  A  tender  must  he  made  before  the  ac- 
Lbw,  ^-^  tion  is  brought :  3.  After  judgment,  a  lender  can  a?ail  only  by 
O^en,  248—  bringing  the  money  into  the  court  to  move,  Sic. 
B  Pick.  13T—     ^  d.  Covenant  broken  to  recover  rent,  said  to  be  due  on  an 
189.  Dewey    indenture  of  lease.     Plea  payment  of  $20  when  due,  as  to  the 
V.    ump  rey,  ^.^j^  ^  tender  on  a  day  subsequent  to  the  day  of  payment  slated 
in  the  lease,  but  before  the  suit  was  commenced,  and  issue. 
Held,  the  plea  of  Tender  was  insufficient.     Judgment  for  the 
3  Hir,  k.  He  P'^-'  though  there  was  a  verdict  for  the  deft.     Tender  before 
Henty,  so-91.  the  last  day  is  bad,  except  to  the  creditor  in  person. 
Art.  2.  Rule  43  con.    Auumpaii  for  money  had  and  received  ;  case 

Con.  stated.     Suffolk  Bank  held  the  bills  of  -Worcester  Bank  to  the 

iw'liftift     8™°""*  °f  $48,000  not  on  interest ;  called  for  payment  (28,000 
Budc  V.  Wot-  P^id  in  specie.     Soon  after  $20,000  and  a  small  sum  for  costs 
ceiterBink.     and  interest  were  deposited  in  specie  in  another  Boston  Bank 
to  pay  the  balance  anil  notice  to  the  Suffolk  Bank  the  deposit 
was  to  its  use,  not  being  received,  the  deposit  was  brought  into 
cour:  in  the  action  about  four  months  after  made.     Held,  1.  A 
tender  after  action  brought  of  said  balance  and  costs,  and  so 
placing  it  in  the  power  of  the  creditors,  though  not  a  bar  to  the 
action,  stopped  the  interest  of  2  per  cent,  a  month,  the  statute 
penahy  for  a  bank's  refusal  to  redeem  its  notes  when  presented : 
2.  The  like  principle  applies  in  this  case  of  a  promissory  note, 
not  engaging  interest.     Such  offer  not  strictly  a  tender,  is  suffi- 
cient to  slop  the  running  of  simple  interest,  at  damage*  for  de- 
tention. 
Abt.  3.  ^1  eon.     If  the  tender  be  at  the  day  and  place  appointed. 

Con.  and  the  payee  do  not  appear,  there  must  be  a  profert  tn  cum. 

17  Mass.  R.  389-397. 

If  the  endorser  of  a  note  make  a  tender  the  day  after  it  be- 
comes due,  he  must  tender  interest.     3  Pick.  414-419,  City 
Bank  v.  Cutler  k.  al. 
AJtT.  5.  ^  ^  '^'"''     H^'<1|  1-  Ii>  genera),    payment  received  in  forged 

C^^  paper,  or  any  base  coin,  is  not  good  ;  and  if  there  he  no  neglj- 

10  Wbeit.  388  gence  in  the  party,  he  may  recover  back  the  consideration  paid 
—868,  United  for  them,  or  on  his  original  contract  or  demand  ;  2.  But  this 
^^„v  of  '  principle  does  not  apply  to  a  payment  made  honafide  to  a  Bank, 
Oeorgl*.  in  its  own  notes,  received  as  cash,  and  afterwards  found  to  be 

forged. 

Decided  if  a  man  receive  in  payment  or  exchange  a  caw^er- 
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Jm(  or  fbfgwl  bank  note,  iie  may  treM  it  as  a  nullity,  and  recov-  Vol.  V. 
er  back  the  amount,  tboujh  the  party  paasiog  the  same  may  be  Ch.  170. 
piilty  or  no  fraud.     3  Hawks,  336.  Art.  13. 

^  16  con.     Where  two  breaches  were  assigned  in  one  count      Con. 
oi  s  declaration  on  a  contract,  and  the  deft,  paid  money  into    v^rs^-^ 
court  en  one  of  them :  held,  he,  thereby,  admitted  the  whole  i  bud.  & 
contract  as  slated  in  that  count.  Cro>. ». 


CHAPTER  CLXXI. 

REPLEVIN. 


^  3.     It  seems  that  all  the  English  statutes  down  to   li'l)*--    , 
Cfeorge,  2d,  chap.  14,  iocluuve  in  relation  to  replevins  and  dis*    p  '    ' 
tress,  lbough_they  are  not   made  of  force  in  this  State  by  any^  ji^c^ 
statute,  have  been  adopted  in  practice  :  3.  Judgment  in  reple-2M. 
Tin  is  conclusive  evidence  the  deil.  was  the  tenant  of  the  pit.  at 
a  particular  rent,  kc. :  3.  If  the  goods  distrained  and  replevied 
be  not  regularly  appraised  according  to  the  act  of  the  legisla- 
ture, the  objection  must  he  made  in  the  action  of  replevin,  and 
cannot  be  taken  in  an  action  on  the  replevin  bond,  (he  former 
judgment  concludes  the  party  :  4.  The  assignee  of  a  replevin 
bond  may  sue  it  in  his  own  name. 

Replevin  is  a  local  action.  4  Cowen,  45—46. 

%  I  iMn.     So  poMsettiott.     Hence,  if  A  lease  Au  goods  to  BAst.  2. 
for  a  year,  A  cannot  have  replevin  during  the  year,  as  he  has    Con. 
not  the  possession  or  right  of  possession.     4  Pick.  166. 

^  12  con.     In  England  the  replevin  bond  is  taken  to  1^6^,^,.  3 
sh»iff  at  common  law  ;  in  Massachusetts,  on  statute  to  ibe  par-    /^^' 
ty^  in  New  Hampshire  on  statutes,  1  N.  H.  Laws,  413;  hut2if.H!Rap. 
not  said  to  whom  to  be  taken.    Hence  one  taken  payable  to  the3B-i3,  Sxua- 
sfaeriff,  his  representatives,  or  assigns,  is  valid ;  and  tliough  hut"*!'*  ^'"■' 
one  surety  in  it,  and  charga  mentioned  in  the  statute  may  be"  ' 
included  in  the  words  damages  and  costs  in  the  bond  :  3.  An 
ohiigatba  to  an  officer  and  his  '  successor,'  does  not  without  a 
statute,  enable  the  successsor  to  sue  in  his  own  name  :  3.  Where 
ibe  sheriff  or  other  person  is  a  nominal  pit.  suing  in  trust  for 
the  benefit  of  others,  such  pit.  cannot  release,  and  his  release 
Dotwhhstanding,  the  proceeuings  will  go  on.  1  wbeatSB. 

A  replevin  bond  made  to  the  replevying  officer  instead  of  the 
deft,  io  replevin,  is  void.  '  ^"^^  "*■ 

§  5.  I  Rck.  R.  284-288.     Condition  the  obligor  prosecute     4^     , 
bis  action  of  replevin  to  final  judgment,  is  saved  By  his  prose-       p' 
eating,  till  the  deft's.  death  abates  the  writ.   See  a.  6,  s.  1 1 ;  1 
N.  H.  Rep.  1 87-1 88. 
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DEBT. 

^  3.  Under  the  plea  of  property  in  b  ttna^r,  md  not  in 
,  the  pit.  the  deft  may  prove  the  sale  bj  the  stnnger  is  frtndii* 
lent  under  which  the  pit.  claiins ;  1  Pick.  R.  367-36S,  Quincy 
v.  Hall.  And  1  Green).  133-135,tbejuriidiction  of  the  com- 
mon pleas,  in  replevin,  is  regulated  by  the  rati  nine  vX  tbo 
goods;  and  is  not  affected  by  stat.  1807,  c.  133,  enlarging  tlie 
jurisdiction  of  a  justice  of  the  peace. 

^  1.  con.  There  is  no  general  issue  lo  an  avowtTi  but  some 
point  rauat  be  traversed.     Goods  taken  on  distress  lor  rent,  the 

idea  rten*  in  arriere,  admits  a  tenan^  exists,  and  puts  the  de- 
ence  on  a  matter  subsequent.  5  Serg.  Se  R.  355 ;  Hill  «. 
Miller;  5  Sei^.  &  R.  130-133;  1  Pick.  367. 

^  28.  Where  the  deft,  distrains  and  avows  for  rent  of  his 
wife's  land,  he  must  join  her  in  the  proceedings,  or  show  the 
rent  accrued  after  the  marriage. 

^  29.  On  a  return  of  elongata  to  a  writ  of  returno  habatdo, 
not  necessary  to  issue  a  scire  fadcu  against  the  pledges,  but  if 
insufficient  |dedges  are  taken,  or  no  pledges  at  alJ,  the  ph.  has 
.  bis  action  oo  the  case,  against  the  sheriff:  2.  The  pit.  can  claim 
damages  only  to  the  value  of  the  goods.  (Act  sess.  11,  ch.  6, 
s.  8,)  he  must  all^e  a  writ  of  retvmo  habauio  has  been  issued, 
aod  elongata  returned ;  3.  Must  declare  according  to  the  words 
of  the  act :  4.  Under  the  4th  sect,  the  sheriff  may  take  such 
security  as  he  pleases,  in  his  own  name,  and  at  his  peril:  5.  It 
seems  the  court  may  compel  him  to  assign  the  bond  to  the  deft, 
in  replevin. 

§  30.  No  twnve  is  necessary  lo  a  plea,  or  to  a  demise  in  an 
avoisry  for  a  distress,  &c.  in  replevin.  Davis  v.  Tyler,  18 
Johns.  R.  490. 

i}  31.  Replevin  lor  two  mares  and  a  colt.  Deft,  avowed 
distraining  for  rent.  Held,  i.  He  must  stale  bis  tide,  but  if 
seized  in  fee,  enough  he  state  be  was,  he.  seized  in  bis  demesne 
as  of  fee :  2.  If  he  has  a  life  estate,  he  must  stale  the  seisin  in 
fee,  and  trace  tbe  title  to  himself  particidarly,  down  througfa  its 
dt^rent  stages  :  3.  If  he  claim  under  A's  lease  be  must  shew 
his  estate,  and  so  trace  it  to  himself:  4.  If  be  avow,  as  exect^ 
tor,  for  rent,  he  must  shew  it  accrued'  in  the  testator's  lifetime : 
6.  If  deft,  avow  a  distress  of  cattle  of  a  itranger  for  rrait,  he 
need  not  show  they  were  levant  and  couchanl  on  the  demised 
premises :  6.  It  is  sufficient  to  say  they  were  there ;  and  it  lies 
with  the  pit.  to  plead  they  were  not  levant  and  coudiant. 

^11  con.  When  tbe  goods  are  delivered  to  the  pit.  and  tbe 
verdict  is  for  the  deft  the  judgment  is  {<»■  a  return  and  damages 
for  the  taking.  When  the  goods  are  delivered  lo  the  pit.  and 
judgment  is  for  him,  it  is  that  he  recover  his  damages  for  tbe 
taking,  &c.,  and  full  costs. 

^  17  con.     It  must  be  admhted  replevin  on  an  unlawful  de- 
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uioer  only  is  a  rery  useful  and  equitable  remedy  in  many  cases.  Vol.  V. 
As  there  are  many  in  which  the  owner  of  property  ought  to  re-  Ch.  171. 
cover  il  q>ecifically  rather  than  detnages,  when  illegally  kept  from  ^rU  13. 
him,  though  not  tortiously  taken  from  him.  16  Mass.  R.  147-  Con. 
157,  Balcer  6c  al.  «.  Fales,  numerous  cases  cited,  and  the  cause  %^^^-^ 
largely  considered.  Same  decision,  17  Mass.  R.  606-613,  but 
one  quMtion,  Is  the  law  so  ? 

Bd(,  1  Mason,  3I&-333,  Meany  v.  Head.  Held,  replerin 
does  not  lie  unless  there  has  been  an  tinlawfid  taking  from  the 
possessioii  of  another ;  and  if  no  such  taking,  on  non  eepit,  the 
issue  must  he  for  the  debt. 

And  replevin  lies  for  an  unlau^  taking  of  a  chattel :  2.  gjj^,5 
Possesskn  by  the  pit.  aod  an  actual  wrongful  taking  by  the  deft.  joIuii.r.ih; 
supports  replevin,     id.     Is  grounded  on  a  tortiout  taking,  and  T  do.  im. 
sounds  in  damages.    10  Johns.  R.  369.     See  Court  Martial,  c. 
186,  a.  4,  s.  13-19. 


CHAPTER  CLXXII. 


§  1.     Tbough  actual  possession  of  land  is  necessary  to  sup-  —""  *' 
port  trespass,  yet  to  reader  the  possesion  actual,  it  is  sufficient    ^^' 
if  the  property  be  occasionally  used  for  the  appropriate  pur- 
poses, as  a  pasture  for  grazing,  a  church  for  divine  worship.        g  isuA.  m. 

Where  possession  of  land  is  delivered  to  the  pit's,  agent  by  apeed  c.  Rip- 
the  sheriff  on  a  habere  faciat,  this  possession  is  sufficient  lo  ean-V^^'  ^  ^'*- 
ble  the  pit.  to  maintain  trespass,  and  though  the  agent  afterwards 
departs  from  the  land,  the  possession  is  presumed  to  continue  in 
the  pit.  unless  be  does  some  act  shewing  his  intention  to  aban- 
doo  It ;  and  cattle  ranging  at  large  in  the  woods,  are  still  intended 
to  be  in  the  constructive  possession  of  the  owner. 

§  12.  Tretpaa — hoio  limited.  Tke  jVMliee'i  juritdictton, 
^.  The  statute  1783,  ch.  42,  providing  that  an  action  of 
trespass  brought  before  a  justice  of  the  peace  may  be  remov- 
ed into  the  court  of  common  pleas,  by  plea  of  title  to  real 
estate,  comprehends  all  actions  of  trespass,  as  de  bonit  atpor- 
tatit,  8ic.  and  not  merely  trespass  guare  claiuum  fregit :  2.  If 
the  deft,  offer  such  plea  of  title  and  the  justice  refuse  it,  deft, 
ought  to  appeal,  but  if  he  do  not,  and  pleads  the  general  issue, 
and  judgment  against  him,  and  therefrom  be  appeals,  the  com- 
mon pleas,  on  motion,  may  allow  him  to  plead  title  :  3.  In  an 
action  so  brought  into  the  common  pleas,  by  such  plea  of  title 
to  land,  an  appeal  lies  from  the  common  pleas  to  the  supreme  4  pick,  las- 
judicial  court.  The  action  was  for  the  defi'a.  taking  wood  ""i  Bi"^  •- 
from  a  certain  piece  of  land  whereon  it  grew.  "^' 

vol..  IX.  65 
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Vol.  V.        ^  13.  Trespesi  and  irespau  on   tha  c«m  are  ooncunvnt 
Ch.  172.  remedies,  where  property  is  removed  by  force  aad  eonverted  ; 
Art.  1.     but  ibc  rule  of  damage  in  trespass,  when  property  is  reroovad 
C  to  a  diaiance  aod  left,  h  the  actual   injury,  imd  not  the  value 

v^-v*^^  of  the  properly  merely.  Under  some  circumstances  esse  is 
most  proper,  as  irover  to  recover  the  value  of  the  properly 
converted  ;  but  trespass  is  to  be  supported  wben  a  ton  bu 
been  committed  on  property,  in  whiflh  the  pit.  has  &n  interest 
nnd  posscEsion,  nctual  or  constructive,  as  where  a  sheriff  at- 
taches property  and  delivers  it  to  a  receipter,  and  he  to  A, 
wliosG  servant  removes  and  leaves  it  at  a  distanec,  trespasa 
lies  againm  the  servant,  though  ignorant,  wben  ha  renraved  ii, 
of  the  oi!icor's  interest  in  it.  The  rule  of  damage  is  not  the 
value  of  the  property,  unless  the  deft,  converted  ii  to  bis  own 
use,  but  merely  the  injury  caused  by  such  removal  of  it.  The 
ofBcer  and  pit.  wjis  a  deputy  sheriff.  The  property  was  a 
IN.  H.  Bap.  sleigh  tbo  deft,  carried  to  New  York  and  left.  Possession 
^'  alone    of  properly  supports   trespass  against   a  stranger   who 

disturbs  that  possession.     As  to  cutting  trees,  &c.  see  ch,  78, 
a.  4,  s.  6. 
3N.  H.  Kep.       §  14.     Possession  of    land    is    evidence   of   title   to   be 
J*/**^^"' left  to  a  jury.     A  disseisin  wbicb  disables  the  disseisee  to 
ch«nl  k.  kL      maintain  trespass  for  acts  dona  on  the  land  after  the  disseisin 
until  he  reenters,  must  be  actual  dispossession  and  holding  out 
the  disseisee:  3.  If  the  disseisin  be  not  kept  up, the  disseisee 
may  have  trespass  gnare  clausumjregit  against  third  persons 
for  subsequent  entries, 

ij  15.  Where  an  act,  tbe  result  of  negligence,  is  the  immr.- 
diate  and  direct  cause  of  an  injury,  trespass  lies.     Percival  r. 
HicUev,  IS  Johns.  R.  257.    So  even  if  not  intentional.    19  do. 
381. 
S  He  Cord  §   ^^-  The  woids  vi  ct   firmia  do   not   necessarily  make  a 

an.  writ  in  trespass  ;  tboiigb  a  writ  contain  them,  still  it  may  be  in 

case,  and  these  words  may  be  rejected  as  surplusage. 

^   17.    Trespass  vi  ct  armii,  without  the   words  clausum 
fregit,  may   be    supported   by   one  who   lias  only  potietsion 
without  title.  Caldwell  e.  Julian,  2  Const.  Rep.  294. 
GambiiaKD.       '^   18,  Where   the   pit,  is  in  ocfuni  possession  of  an  entire 
''™L"'£N''" tract  of  land,  hut  not  cultivated  nor  enclosed,  and  even  with- 
139.*^        '     out  any  v-rilten   evidence  of  title,  but  not  of  llie   particular 
part  trespassed  on,  yet  he  may  maintain  trespass  quare  clau- 
sum fregit  fur  a  trespass  on  such  part.     This  no  doubt  means 
2N0U&.M0  against  a  mere  wrong  door ;  but  hunting  on  unenclosed  lands 
Cord,  338.        Is  „(,t  a  ground  of  an  action  of  trespass. 

§  19.  Trespass  vi  c(  aimis  is  the  proper  form  of  action  by 
a  parent,  where  a  child  is  taken  or  detained  from  him.  Vaugliau 
I-.  Rhodes,  2  Mc  Cord,  227  ;   see  ch,  64. 
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^  30.  Trespfiis  quan  clautum  fr«gii  against  Osborii,  wito   Vol.  V. 
acted  as  a  Eervant  uoder  iLie  directioa  of  Barker,  (disseisor,)  Ch.  172. 
in  lemoving  the  building,  the  trespass  stated,  pending   ibe     Jrt.  I. 
ejectment.     Held,  I.  The  lessor  therein   way  have  trespass      Can. 
against  tfae  deft.  tJierein,  or  his  servant,  for  au  injury  dons  the     \.^-vib' 
freehold,  intermediate,  iho  verdict  ajid  habere  fac.  post.  exe-O^"'' ?;■  *■ 
cuied.     It  is  true  trespass  9.  c.f,  lies  only  for  him  who  has ^^"^{^^2^' 
actual  possession  wben  the  trespass  is  committed.     But,  2.  It 
is  also  true,  that   in    case   of  dUneisin,  the  disseisee,  after  he 
bas  regained  possession  by  reentry,  may  maintain  trespass 
against  the  disseisor,  or  his  servants,  for  acts  iatemtdiate  the 
disseisin  and  reentry  ;  for^  as  io  ihem,  the  law,  after  the  reen- 
try, svpposta  tht  freehold  Co  have  tonivaued  in  the  ditimee,  as 
in  the  case  of  Lifford,  11  Co.  51,  and  Biany  other  cases  cited 
in  this  work.     The  only  difficulty  is,    said  the   court,  on   tbe 
point,  whether   tbe   remedy  shall   extend    to   a   stranger,  nbo 
comes   in   by  title    under  the  disseisor,  or  be  confined  to  him 
and  his  servants.     Doubtful  as  to  such  stranger,  S  Caines  R. 
2C1-203;  Weekham  v.  Freeman,  12  Johns.   164;  6  Bao. 
Abr.  566,  iic. :  3.  The  record  of  tbe  recovery  in  ejectment  is 
competent  evidence  against  the  deft.  Osborii  :  A.   A  judgment 
is  evidence,  not  only  against  tiie  party,  but  also  against  those 
claiming,  or  acting,  under  bim.     The  belter  opinion  is  that  it 
is  valid  against  the  stranger  above  mentioned  holding. uitder 
the  disseisor  only. 

^  11.  Trespass  06  tnttio.     This  was  trespass  for  breaking  Art.  2. 
and  entering  the  pit's,  dwelling  house  and   remaining  there  till    Con. 
the  pit.  paid  him  £119  10*.  9d.,  Sic.     Deft,  justified   underCBtm.  k 
a  Jieri  facias  to  ihc  sheriff  of  S.  and   a  warrant,  &ic.  W  ^l**  shoHUwd^*' 

deft.,  ns  bailiff,  directing  him  to  levy  £ .     Replication,  Oof att. 

that  before  said  writ  and  warrant  were  fully  executed,  the  deft. 
demanded  and  received  £3  10s.  more  than  he  was  authoriz- 
ed to  levy.  On  demurrer,  held,  the  replication  was  bad,  as 
the  facts  nllegcd  in  it  did  not  make  the  deft,  a  trespasser  ab 
initio.  Not  so,  because  the  subsequent  act  was  not  a  tres- 
pass,  as  in  Carpenter's  case,  sec.  5,  third  rule.  Cited  for 
the  pit.  the 'said  case  ;  Gales  tp.  Bayley,  2313  ;  1 1  Eaei,  395  ; 
Griffin  V.  Scoit,  2  Ld.  Baym.  1424  ;  Aitkenhead  v-  Blades, 
5  Taunt.  198  J  Girling's  case,  Cro.  Car.  446. 

§   12.  If  a  person  lawfully  enter  my  house  nnd   continue  laJolw-Il- 
after  requested    to  depart,  be  becomes  a  trespasser  ab  initio.  *'*■ 
But  ivhere  an  act  is  legally  done,  it  cannot  be  a  trespass  ab 
iiitfio,  unless  by  some  positive  law.     The  mere  intention  to  q^^^^ 
do  a  subsequent  illegal  act,  is  not  sufficient  to  render  the  first  Loumiiitiy,  ae 
act  unlawful.  ■'•'iiM.  R.  4OT. 

^  13.  Tr^ipass  for  cutting  and  carrying  away  trees  from 
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the  pit's,  land,  lie  cannot  waive  the  lort  and  sue  in  auumptU 
.  unless  tliB  trees  have  been  sold  by  the  deft.    5  Pick.  285-291, 
Jones  V.  Hoar.     See  cfa.  ?,  this  subject  at  large. 

^  7.  Trespass  guare  dausvin /regit  by  the  owner  of  laod 

in  the  possession  of  his  tenant  at  will,  against  the  deft.,  who 

Abt.  3.       entered  on  it  and  threw  down  some  fence  and  trod  down  some 

Con.  grass.    'The  fences  were  erected  by  the  tenant  for  his  own 

9  QtmdL  s-    convenience.     Held,  the  owner  could  not  support  trespass, 

j^^^^*  ■■     hut  the  remedy  belonged    to  the  tenant,  the  iiyury  wholly  lo 

his  rights  and  not  to  any  permanent  rights  of  the  landlord. 

Little.     The  court  noticed  the  statutes  of  Massachusetts  and 

Maine  do  not  admit  a  tenant  at  will  to  be  viewed  as  a  tenant 

from  year  to  year.     See  1  Taunt.  193  ;   4  Taunt.  316 ;  14 

East,  490.     The  many  other  cases  cited  are  found  in  this 

work. 

Art.  4.  ^3  con.  2  Pick.  R.  il53,  354,  as  to  the  acU  of  a  majority 

Con.  of  the  committee.     Damon  ti.  Granby. 

Trespass  quart  cl.fr.  lies  for  a  trespass  on  lands  not  culti- 
vated and  not  enclosed,  and  a  part  of  an  entire  tract  of  which 
the  pit.  is  in  actual   possession,  ihougli  not  of  the  pari  ires- 
Coid  IK  141  PB^^''  °^f  ^''^   ^^^°  without  any  written  evidence  of  title : 
Gambling  v.     2.  In  such   an   action    ihe   title  does  not  necessarily  come  io 
**■"■  question  :  3.  A  license  to  enter  must  be  pleaded. 

%  10.  So  the  defi's.  plea  of  title,  though  not  replied  lo, 
puts  an  end  lo  the  justice's  jurisdiction,  except  to  lake  the  re- 
cognisance. 3  Greenl.  356-260. 

§  15.  One  having  the  g-enera^  property  of  goods  need  not 
prove  possession,  as  the    law  annexes  it  to  properly.     Aliter 
as  to  tpecial  property,  the  pit.  must  prove  that  he  once  had 
actual  possession,  toithout   which  no  ipecial  properly  is  com- 
plete, but  as  lo  real  estates  there  is  uo  constructive  posses- 
sion, and  to  support  trespass  iheplt.  must  have  actual  posses- 
sion at  the  time  of  the  injury.     3  Serg.  &  R.   509-515; 
2  Browne,  109-111;  4  Yeates,  218;  2   Serg.  U  R.  358. 
The  owner  of  wild  land  is  deemed  in  possession  so  as  to 
fliaintain  trespass  till  adverse  possession  is  made  out.    3  Serg. 
ScR.  514;  14  John.  119. 
Akt.  7.         ^15  coa.    In  trespass  with  a  GOfUtntuiruJo  the  {dt.  may  waive 
Con.       the  continuando,  and  prove  a  trespass  any  lime  before  the  cooi- 
SSof .  fc  R.   mencement  of  his  action,  or  he  may  give  evidence  that  goes  only 

to  part  of  the  time  laid  in  his  continuando. 

Art.  9.  ^  I-     Trespass  for  assault  and  battery  and  false  imprison- 

Con.  ment.     Held,  where  one  sues  an  action  before  a  justice  of  the 

M  Maw.  B.    peace,  on  which  Ihe  defl.  is  arrested,  is  not  liable  in  trespass  for 

**'"*'"■         false  imprisonment,  because  from  he  absence  of  the  juaice  at 

the  return  day,  the  action  is  not  entered ;  for  the  wnl  being 
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rood  when  served,  the  arreat  was  not  tortious,  and  the  jiisltce   Vol,   V. 
had  juriadictioa  of  the  cause.  Ch.  172. 

§  9.     But  vhere  a  belHgerent  cruiser  chases  a  neutral  vea-     Art.  9. 
sel  for  the  puq>ose  of  a  capture,  as  being  an  enemy,  or  for      Con. 
search,  as  being  a  neutral,  sod  the  neutral  heaves  to  in  the  night,     ^«>,-.«^ 
and  the  belligerent  through  negUgtnce  cooies  up  and  sinks  her,  Guiiia  ■■ 
her  owner  has  ireapasSr  at  common  law,  against  the  belligerent  |^J^>Jj'jgj 
commander,  for  damages.    This  is  viewed  as  a  marine  tort 
Diereiy,  of  which  tbe  common  law  has  jurisdiction  as  well  as  the 
instance  Court  of  Admiral^. 


CHAPTER  CLXXIII. 

TRESPASS—PLEADINGS  IN. 


^  13  am.    As  every   contmvation  of  an  illegal   imprison- Akt.  1. 
uent  is  a  new  tre^ss,  a  recovery  in  an  action  commenced  dur-    Con. 
ing  the  imprisonment,  is  no  bar  to  another  action,  brought  after  i«  Hmi.  K. 
it  has  ceased,  for  an  assault,  battery,  and  imprisonment,  and  if '^- 
90  pleaded,  the  pit.  may  new  asngn  for  the  continuance  of  tbe 
imprisonment. 

§  15  ten.  latrapan  quare  dmuum  fiegii,  alleged  to  have  ^~^a^  - 
been  committed  on  divers  dayi  and  timet,  if  the  pit,  give  evi- 
dence of  one  or  more  acts  of  trespass  within  the  days  specified, 
he  is  not  allowed  to  prove  an  act  done  at  any  other  time ;  but 
if  be  so  elect,  be  may  waive  his  right  to  prove  any  act  within 
tbe  days,  and  may  prove  one  done  at  any  olher  time  allowed  by 
-the  act  of  limitations. 

^  5  eon.    But  exception.    Trespass  for  breaking  and  enter-  Abt.  4. 
ingthe  pit's,  close,  called  the  Fold-Yard,  situated  in  tbe  parish  of   Con. 

,  in  the  county  of .     Plea  that  the  said  close  in  the  fJ^^^m 

aaid  count  mentioned,  and  in  which,  be.  notv  is,  and  at  said  codwr  >. 
time  when,  ttc.  was  the  close,  soil,  and  freehold  of  tbe  said  Cromptan  md 
defi.  C,  wherefore,  he,  in  his  own  right,  and  the  other  defts.  as '"'""' 
his  servants,  broke  and  entered' the  same,  Sic.     Replication, 
tbmt  the  said  ck>se  was  not  the  close,  soil,  and  freehold  of  the 
said  deft.  C,  as  alleged.     At  the  trial,  proved  the  pit.  was  in 
possesaioo  <^  a  ck>se  called  tbe  Fold-Ysnl,  and  that  a  trespass 
bad  been  there  committed  ;  but  it  appeared  that  Crompton  had, 
also,  a  close  called  the  Fold-Yard  in  the  same  parish.   Said  for 
tbe  defts.  they  had  a  right  to  apply  all  the  evidence  to  C's.  close 
&C.     Held,  the  ph.  was  not  driven  to  new  owu^,  but  could  re- 
cover on  proving  a  trespass  done  in  a  close  m  his  possession 
luuned  Fold-Yard,  though  tbe  defL  C.  had  a  close,  as  above ;  tbe 
deft,  ia  bis  plea,  should  have  given  some  further  description  of 
bis  ckise.     He  dwuld  have  suted  its  abunals.     Holroyd,  J. 
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Vol.   V.    statej]  that  in  the  rules  of  the  kiog's  bench,  nwde  in  16M,  i. 
Ch.  173.    13,  it  is  said, '  for  the  avoiding  of  the  commoD  bar  and  new  a»- 
,3rt.  4.      sigDisent,  the  dedaraiJoB  upon  an  original  ^tum  damttan  fregU, 
Con-       ^^y  nieuiioo  (he  place  tertainly,9Bd  so  jaenmat  the  asa  rad  ne- 
•.^^~.„.^,^     cessity  of  the  common  har  and  new  assignment,'  and,  sect.  I6, 
'  the  common  bar  and  new  assignment  is  to  be  f(u:ebarne  wbcve 
certainty  is  cootained  io  the  declaration  equivaient  to  a  new  ao- 
signment.'     As  this  may  always  be  done,  the  common  bar  and 
new  assignaiem  are  never  necessary.   See  Remarks,  sect.   10 
11,  and  12th,  this  article. 
Art.  5.  ^2.     The  public  has  only  an  eaiement  in  a  turnpike  road. 

Con.  and  the  owner  of  the  soil  may  have  trespass  against  an  individ- 

IB**'  ^'  "*'  u*''  for  ploughing  up  the  road ;  otherwise  if  ploughed,  for  mend- 
ing the  road. 
Art.  7.  ^7  con.    In  an  action  of  false  imprisonment,  defi.  justified 

Con.  under  a  warrant  from  the  selectmen  of  a  tonn,  for  the  collec- 

I N.  H.  Rep,  tion  of  taxes.  Held,  1st.  It  is  not  necessary  to  allege  in  the 
2ei>U3.  pjgg^  ]jQ^y  ,jjg  service  of  the  warrant  was  coHi[^el«d :  2.  Undet 
the  genera!  replication  of  de  ityuria  tua,  iic.  die  pit.  cannot 
give  in  evidence  a  previous  arrest  and  discharge,  under  the  same 
warrant,  such  matter,  niu^t  be  replied  specialty.  And,  2  W.  % 
1165-1170,  Sayr  «•  Rochford,  ftme  principle.  On  such  re- 
plication, the  pit.  could  not  give  m  evidence  tender  and  refusal 
of  bail.  H  should  hare  pleaded  siich  matter  special^,  o&f- 
que  tali  cauta,  and  only  puts  the  facts  in  the  plea  in  issue,  and 
any  new  matter  must  be  replied  specially. 

In  trespass,  if  the  deft,  by  his  plea,  admit  the  case  chafged 
Beir;  e.  Cabi-  ^^  trespass  in  its  nature,  hut  stated  certain  coneomitant  oir- 
•n—8t.  cumslances,  the  law  considers  as  an  excuse  or  juetincMitm,  toe 

pit.  *nay  reply,  de  i-ytiria  tua  propria,  &»■  hut  where  daft,  de- 
nies the  thing  or  case  charged  to  have  been  a  trespass  ax  all,  ibr 
the  close  broken  and  goods  taken  were  his  pn^pert)-,  or  aaother's 
by  whose  authority  he  acted,  there  '  the  pit.  cannot  reply  de  w- 
jttria,  &ic.  but  must,  in  his  replication,  traverse  the  right  or  interest 
set  up  in  the  plea ;  otherwise,  it  will  be  bod  on  demuner  :  2.  A 
replication  putting  in  issue  aeveral  distinct  facts,  not  tiding  ta 
prove  the  same  point  is  bad  on  demurrer. 
Abt.  9.        ^  •*2.  Trespass,  assault,  and  battery.     1-  Plep  not  guilty. 
Con.      3'  •S'on  a»au&,  &«.,  rephcaiion  de  injuria,..&ic.    3.  PJ««T«fy 
BrawDv.         special;    very  special  replication.      DeA.  waiv«i)  bis  third 
BentMtt,  pjea,   and   went  to  trial  on   iiis  other  two.      Held,  J.  The 

m""*"'  special  i^cis  specially  replied  to,  the  thiiJ  plea  could  not 
be  admitted  on  de  injuria,  &c.  i  but  they  should  have  haea 
specially  replied.  2.  De  injuria,  &C.  takes  issue  meicly  »fXHi 
the  excuse  in  this  instance,  on  ton  anault,  &c.  set  up  by  the 
deft's.  plea.     3.  If  the  pit.  have  new  facts  or  circnmstanres 
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juwifyii^  his  own  assault,  in  answer  to  the  flea  of  son  asstiuU,    Vol.  V. 
he.,  he  oogbt  to  reply,  setting  them  out  apecislt^,  for  he  can-    Ch.  ]  73. 
not  gire  them  in   evidoice  under  the  general  replication  of    jiri.  9. 
deitfvria,lie.   As  the  plea  of  son  assauh  was  true,  it  is  obvious,       Con. 
to  meet  it,  the  fit.  in  replying,  should  have  gone  back  to  his    ^_^~,^-,^ 
ground  of  justification ;  that  is,  his  warrant,  and  the  arrest  he 
made,  as  constable,  under,  the  warrant.     The  pit.  was  misled 
by  the  deft's.  waivhig  his  special  plea  at  the  trial  to  which  the 
pit.  had  replied  his  warrant,  arrest,  Uc.     On  this  waiver  the 
pit.  had  a  clear  rigbt  to  amend  if  he  had  asked  for  it,  and  to 
DBve  replied  to  ron  luaatiit,  8ic.  what  he  replied  to  the  deft's. 
third  special  plea. 

^  9.  The  plea  of  Hberum  teaetnentum  admits  the  trespass   Abt.  10. 
and  pit's,  possession,  and  therefore,  if  the  plea  be  not  sup-       Con. 
ported,  the  jary  cannot  fiad  for  the  deft.     Canith  v.  Allen, 
3  McCord,  226. 

§  10.    In  ire^ss  to  try  titles,  if  the  d«ft.  show  an  elderSMcCord.Wi. 
grant,  the  pit.  may  do  away  its  e&cl  in  reply,  by  proving  an 
adverte  possesnon. 

^  11.  Trespass  ot  et  armit  for  breaking  and  entering  theHwiUii«. 
pit's,  close,  and  removing  his  fence.     Held,  the  pit.  "<;|Ebt  ^^cohI  3TT 
prove  the  loss  of  his  crop  to  enhance  the  damages.     Ttiis 
loss  beii^  the  immediate  and  necessary  consequence  of  the 


The  pit.  in  trespass  t»  try  title  itrast  prove  an  actual  trespass;  l  HcCord,4a6. 
and  therein  the  deft,  cannot,  after  recovery  against  him,  io^t^Q^^ 
turn  become  ph.  aud  support  a  second  action  to  try  title.         McCord.sw 


CHAPTER  CLXXIV. 

GENERAL  HULE3  IN  PLEADINGS. 


^  11  COM.    But  as  to  first  default,  the  rule  applies  only    Abt.  1. 
i^are  the  pnor  pleadings  are  defective  in  tvbttanee,  and  not       Con. 
merely  in /on»,  and  such  as  would  be  aided  on  a  general  ***'*'^''*'- 
demarrer. 

§  13  con.  Ever)'  declaration  for  a  tort  must  so  deaerifae  'he.' N^?"' 
thing  affected,  as  to  enable  the  deft,  clearly  to  see  what  answer  96,  Teiiue'p. 
lie  u  to  give.     But  iu  trover  for  the  value  of  a  slave,  for  <^Ti''ii>>  i  Ch. 
ia&tance,  if  ilic  name  bo  omitted,  it  is  too  late  to  object  after  '*''^- 

verdict. 

^15  con.  And  '  after  verdict  those  facts  only  arc  presumed  Little  v. 
to  have  been  proved,  which  are  either  allceed  in  tlie  declnra- r^'""P'?"j„ 

"  ',.,,,  1,  ,  1  ,       ,        2  Greenl.  228, 

tion,  pr  are  so  connected  with  the  facts  alleged  as  that  the  lat-232;  id. fcE. 
ter  could  not  have  been  proved  without  proving  the  other  also.'  I^'- 
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Vol.  V.  ^  16  eon.    As  the  connderatiOR  and  all  pins  of  it  intiM  be 

Ch.  174.  proved,  all  must  be  suted  in  the  declaratioo,  whether  entire 

Art.  1.  or  consisting  of  sereral  things ;  if  not,  there  will  be  a  variance 

Con.  on  which  the  pit.  must  Tail.     This  rule  does  not   include 

^^^■v^^  ijrieolout  part.     Cited  3  Bos.  &  P.  113;  6  East.  668; 

INott*,  8  East.  8;    ID.  8iE.  449;  3  Day's  R.  315;  and  1  NoU  & 

MifSiS''  ^'^°^^'  243-345,  M'Daniel,  adm'r.  v.  Tirreli.     The  law 

00  Pleidlnp,  ever  presumes  damages  on  a  breach  of  contract,  but  the  pit., 
^^-  to  recover  special  damages,  must  slate,  in  his  declaration,  the 

contract ;  otherwise  he  will  not  be  allowed  to  give  evidence 
of  it ;  and  5  Barn.  k.  Cres.  589;  5  Barn.  8t  Cres.  339. 
INoKfc  ^  18  eon.     Every  plea   is  taken  most  strongly  against  the 

M^*iM'Sim  P'sader.     Hence,  if  liie  deft,  plead  he  has  been  five  years  in 
SOS;  cutty,    quiet  and  peaceable  possession,  he- must  also  slate  bis  pos- 
xu'-  s^^'     s^*^'""  ^^^  advene  and  actual;  but  he  may  plead  dc  novo  or 
Il_ii_      '"'  amend  by  leave,  paying  costs.     Justices  Nott  and  Cheves 
concurred,  on  the  ground,  that  the  plea  did  not  state  the  deft 
had  6ve  years' possession  q/ier  the  pit's,  right  of  acUon  accrued; 
materia]  for  the  deft,  to  bring  himself  within  the  South  Caro- 
lina statute  of  limitations. 
£T£"^  '"       ^  ^^  ""*■    '^''^  fiouTt  allowed  the  pit.  to  prove  by  a  lawyer 
sjg.  tilLSi.ot  Louisiana,  as  a  wituess,  that  by  the  laws  of  that  State  the 
wife  could  legally  coDtracl  with  her  husband  for  such  properTf 
as  she  held  in  her  paraphernal  right,  and  that  by  them  she 
conld  lend  it  to  him  to  have  the  use  of  it,  fiic.,  thou^  ob- 
jected to  on  (he  ground  that  it  was  to  prove  the  laws  of  a 
foreign  country  by  paroK      See  Church  e.  Hubbard,  &G- 
Quere  as  to  the  propriety  of  one  State  Jo  our  Union  calling 
another  in  it  a  foreign  State  or  country, 
^m^  "'  ^  39.    Where  a  verbal  contract  has  been  made  in  lieu  of 

a  IM.  vn.      one  in  writing,  in  declaring  on  the  last  contract,  it  is  not  neces- 
sary to  recite  the  first. 
^^^"^  §  40.  If  a  fact  not  essential  to  the  cause  of  action  is  averred, 

3  LIK.  isi!      and  is  also  so  blended  in  the  derlaration  with  the  |dt's.  right, 
that  it  cannot  be  struck  out  without  affecting  an  essential  part, 
the  fact  90  averred  must  he  proved. 
H^CM^iKi  §  ^^-    ■*■  pl^^  answering  one  breach,  however  fit  for  the 

1  Utt  B.   '     purpose  of  denying  or  avoiding  that  breach,  cannot  be  pleaded 

to  the  whole  action.  And  a  plea  in  bar  to  the  whole  action, 
s  Minh.  sa.    ^j^g^  j(jj  matter  staled  only  bars  a  part,  is  bad ;  and  a  plea, 

to  bo  good,  must  aver  and  state  the  matter  of  it  so  exactly  as 
s  Hurii.  SI     to  enable  the  pit.  to  contest  it  successfully,  if  in  his  power. 
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RULES  AND  CASES  IN  DECLARATIONS. 

^26.  By  no  act  of  Congress  of  July  22,  1813,  it  is  enacted, 
whenever  there  shall  be  several  actions,  or  processes  against 
persons  who  may  be  legally  joined  in  one  action  or  procesn, 
as  to  any  demand,  or  matter  in  dispute,  before  a  coitri  of  the 
United  States  or  territories,  and  judgment  for  the  pit.,  he  has 
but  one  bill  of  costs,  unless  special  reasons  be  given  oo  motion 
ID  open  court  for  bringing  several  actions  or  processes.  Same 
principle  as  to  libels  against  vessel  and  cargo,  and  also  the 
federal  courts  are  empowered  to  make  rules  to  prevent  un- 
necessary costs. 

§  27.  The  owners  of  a  privateer  may  alone  sue  for  the 
whole  prize,  and  recover.  Need  not  join  the  master  and 
crew.     Ch.  237,  sec.  24,  &c.,  Cabot's  case. 

Same  principle  as  to  whaling  voyages,  in  which  the  crews  >  Pick.  4U, 
have  shares  instead  of  wages. 

§28.  Joint  defis.,  tnhere  one  mutt  ttte  ahne.   As  where  the?Graeni.  in, 
goods  of  one  of  joint  debtors  are  taken  in   execution  and ""'  S*"!!^^ 
wasted;  the  owner  of  the  goods  must  sue  alone,  and  not  all y^^^'   "™"»" 
the  debtors  jointly.     2.  If  ihe  officer  extort  illegal  fees  from 
one  of  the  debtors,  he  alone  must  sue.     This  case  is  unlike 
those  of  Weller  and  at.  o.  Baker,  2  Wils.  423 ;  2  Sannd.  115; 
Osborne  and  al.  v.  Harper,  ch.  42,  a.  9,  s.  €. 

^  29.  Writ  of  right.  Held  coheirs  under  the  statute  ofMilcom  v. 
descents  are  tenants  in  common,  and  though  they  may  join  ^J*^  fgg 
in  a  real  action,  pursuant  to  statute,  they  are  not  compella-  iK.  ' 

ble  to  join^  hut  may  bring  several  actions  for  their  respective  fn't'M^ 
sfaares  or  interests.  2,  When  a  statute  says,  one  *Aa// or  may ,.  j.  '  ' 
do  au  act  for  his  benefit,  he  has  an  election  to  do  it  or  not. 
The  statute  empowered  them  all  to  join  the  common  law  lo 
sever;  and  the  words  thalt  or  may  seem  to  have  left  them 
lo  take  either  course,  aliter  had  the  words  '  or  may '  been 
omitted  in  llie  acts.     Judgment  fof  the  demandant. 

^  19.  Debt  or  covenant  for  rent  by  lessor  against  lessee,  is  Abt.  6. 
oo  contract  and  trantUory.     3  Serg.  &,  R.  503.  Ctm. 

So  is  covenant  by  the  assignee  of  the  reversion,  on  32  H.  1, 
34.  But  debt  at  common  law,  by  such  assignee  of  the  rever- 
MOD,  is  00  privity  of  atate  and  local,  id.  Case  for  use  and 
occupation  may  be  brought  in  Pennsylvauio,  as  to  lands  in  an- 
other Sute,  id.    As  to  changing  the  venue,  1  Cowen,  47-48. 

^  3.  The  suing  out  of  a  writ  is  presumed  to  be  at  its  date,  Abt.  7. 
and  not  its  service.     When  a  pit.  lives  within  the  Stat*,  and    Con. 
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Vol..  V.   <lies  pending  the  action,  tlie  endorser  of  tlie  writ  is  therebj^ 
Ch.  175.  discharged.     In  this  case  the  adroinistratrix  of  the  origins)  pit. 
Art.   7.     CBine  in  and   prosecuted,  and  the   original  deft.,   Eaton,  now 
Con.       pit-i  recovered  judgment  against  Iter  for  his  costs,  taxed  at 
^.^-v-y^    f  100,72.     Sued  his  execution  against  her,  tu>n  est,  &«.,  re- 
turned, now  sues  S,  who  endorsed  the  first  writ. 
Abt.  8.  ^  ^^  <^<"'-  Held,  in  an  action  brought  against  a  bank,  the 

Con.  ^"^  ^^y  be  served  by  a  deputy  sheriff,  who  was  a  member  of 

t  Pick.  4S3— the  corporation  :  2.  He  was  not  a  parly  to  the  writ,  within 
*S''ta£iik  '^^  meaning  of  slQi.  1783,  ch.  43,  and  the  service  is  valid. 
Cook.  The  court  considered  the  word  parly  in  a  technical  sense, 

meaning  'the  party  pit.,  or  deft.,'  on  the  record,  'and  all 
others  who  may  be  affected  by  the  writ,  indirectly,  or  conse- 
quenliatly,  are  persons  interested,  but  not  parties.' 

^  30  con.  Sunday  is  not  one  of  the  three  days  for  whicli 
an  officer  may  adjourn  the  sale  of  an  equity  of  redemption 
taken  on  execution.     4  Pick.  354-357. 
Aet.  9.  ^3  c"".  A  writ  of  error  need  not  be  endorsed.     If  an 

Con.  erroneous  judgment  be  given  agninst  the  client,  it  is  the  duty 

16  UiM,  R.  of  his  attorney,  on  record,  to  sue  a  writ  of  error  without  spe- 
'"*•  cial  authority.     Stat.   1784,  ch.  38,  s.  II,  does  not  require 

judicial  writs  <o  be  endorsed ;  but  a  pmchein  ami  must  en- 
dorse.    17  Mass.  R.  222. 

If  the  attorney  endorse  the  writ,  the  remedy  against  liim  is 

by  scire  faciat,  and  not  debt,  which  never  lies  on  a  conditional 

or  collateral  undertaking.     Mass.  stal.  l7S4,ch.  26;  Maine 

Stat.  1821,  ch.  59,  s.  8.     2  Greenl.  128-130. 

SGrMiil.  216-     ^  T-  con.  If  an  original  writ  be  not  endorsed,  advantage 

su,  Cl^p  V.  thereof  may  be  taken  in  abatement,  by  plea  or  motion  ;  but 

it  cannot  avail  the  deft,  after  pleading  in  chief. 
IN.  H.  Rep.      §  12  con.  Endorsement  of  writs  in  J'/cw  Hampshire.  Sdre 
33S-SS8,  P*T-  fadas  against  the  deft,  at  endorser  of  an  original  writ,  in  a  suit 
*''"*'^*™"'' commenced  by  one  Jesse   Carr,   an   inhahilant  of  Vermont, 
against    Parsons-     Judgment  for  him  for  costs.     Held,   tbis 
scire  facias  is  local,  and  confined  to  the  county  and  court  where 
the  record  of  the  judgment,  in  the  former  action,  remains  :  2. 
The  endorser  became  liable,  immediately,  to  pay  Parsons  bis 
costs,  and  before  execution  sued  on  the  judgmwit,  scire  faciat 
was  suable  against  him,  because  Carr,  the  original  pit.,  was  an 
inhabitant  of  another  State.   Stat,  of  February  9,  1791.  When 
the  original  pit.,  is  en  inhabitant  of  the  Slate,  and  the  deft,  re- 
covers costs  against  iiim,  execution  must  issue  against  him,  and 
non  est  invenlvs  be  returned,  before  bis  endorser  is  liable. 
1  N  H  Re         "^'^^  eudorser  is  not  liable  for  costs  recovered  by  tlie  deft., 
358-^-3es.       of  the  return  of  non  est  intienttit  on  the  execution,  be  made 
and  dated  before  the  return  day.     N.  H.  Laws,  100,  statute 
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September,  1T9S,  s<  7.  This  teirefaeioi  must  be 'sued  within  Vol.  V. 
one  year  from  lire  time  of  rendering  judgment  against  the  pit.,  Ch.  175. 
and  not  aflerivards.  jJri,  10. 

§  &  con.  A  deputy  sheriff  returned  a  writ  with  a  minute  Con. 
only  of  the  time  and  manner  of  service,  the  court  permitted  ^,^-.,-^ 
him  to  make  a  full  return,  after  oiit  of  office.   I  Pick.  R.  461. 

^  34  con.  The  rule  to  discontinue  on  receiving  an  insolvent  Abt.  1 1 . 
discharge,  ia  not  a  rule  of  course :  2.  A   motion  to  stay  pre-    Con. 
ceedif^  till  the  costs  in  a  former  action  be  paid,  is  loo  lale  ^  Cowen,  su. 
after  judgment  perfected,  though  the  nonsuit  be  on  die  merits.'  *^'*-^-'"- 
^  39  con.  In   actions  ex   delicto  where  there  are    several  i  ^ott.  k  He 
efts.,  the  pit.  may  enter  a  nolle  proiequi  as  to  one.  Cord,  858. 

^  30  con.  Where  a  motion  is  made  for  judgment  as  in  case 
of  a  nonsuit,  all  tho  defts.  must  join  in  the  motion,  and  if  one 
or  more  of  them  cannot  join  in  it,  as  if  one  be  defanlted,  £ic., 
the  motion  will  he  denied  as  tn  all,  for  the  ph.  camiot  be 
nonsuited  as  to  one  deft.,  and  retain  his  action  as  to  another.  2  Coweo,  986. 

^  31  con.  The  circuit  judge  suspended  the  trial  of  a  cause 
on  the  pit's,  counsel  suggesting  it  would  bo  a  long  one,  and' 
afterwards  the  business  took  such  a  turn  that  the  cause  could 
not  be  tried  that  circuit ;  a  motion  for  judgment,  as  in  case  of 
nonsuit,  was  denied  without  costs.     2  Cowen,  511-512. 

^  32  coil.  The  pit.  may  be  nonsuited  as  to  his  general 
counts  only,  leaving  him  lo  proceed  on  his  special  count,  for 
not  furnishing  a  bill  of  particulars.  The  court  will  not  hear  a 
motion  lo  set  aside  a  nonsuit,  at  the  trial,  the  pit.  having  since 
died  ;  the  only  effect  being  merely  to  unsettle  tho  rjirestron  of 
costs.     Symonds  v.  Crow,  5  Cowen,  279-280. 

^  25.  The  pit.  cannot  become  nonsuit  after  the  cause  is  A&T.  13. 
opened  to  the  jury,  but  by  leave  nf  court.     16  Mass.  R.  317.     Cotl. 

^  26.  Where  the  court  can  order  a  nontait.  As  where  on 
trial  of  an  issue  of  fact,  the  pit's,  evidence  not  opposed  by  the 
deft,  is  not  sufficient  to  maintain  the  action,  the  court  may 
nonsuit  the  pit. ;  and  this  is  no  infringement  of  the  bill  of  rights. 
See  s.  20,  which  secures  the  jury  trial.  Nor  does  it  in  the 
court  below,  abridge  the  right  of  appeal,  secured  by  stat.  1833, 
cb.  193,  s.  4.  Such  order  being  subject  to  revision  in  the 
supreme  judicial  court,  by  a  bill  of  exceptions  in  the  nature  of 
appeal,  by  the  same  stat.  s.  5.  3  Greenl.  97-102,  Berley  «. 
Little;  sees.  12,  this  article;  2  Greenl.  255.  The  people 
never  nonsuited,  3  Conen,  16. 

^  37.  A  cause  is  tried  on  notice,  and  the  jury  is  discharged 
because  tbey  cannot  agree  ;  the  cause  is  put  on  the  calendar 
for  another  trial ;  the  pit.   refused  to  bring  it  forwatd  for  trial 
that  sittings,  &£c.     Held,  the  deft,  is  not  entitled  to  judgmentj_^       -^ 
as  in  case  of  noaiuit.     Nor  can  the  pit.  be  nonsuited  when  all  17  jg),,^  r.  ' 
issue  in  law  is  undecided.     IS  Johns.  R.  398.  M>. 
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Vol.  V.        ^  38.  Motion  for  judgimnt  as  in  case  of  nonsuit  for  not 
Ca.  ]  7S.  going  to  tiial.     Held,  one  of  several  defts.  cannot  move  for 
Art.  13.    such  a  judgment,  though  they  have  severed  in  (heir  pl«M. 
Con.       AlUer,  if  the  pit.  declares  against  but  one.     Severing  in  their 
\^>^'-^/      pleas,  does  not  alter  iho  case.     Nonsuit  puis  the  pit.  out  of 
court,  of  course,  as  to  all  the  defts.,  s-  8.     JaclcGoa  v.  Wake- 
nan  &  al.  1  Cowen,  177-lTQ. 
Akt.  14.         ^3  con.  Wfaeu  the  court  has  jurisdictioD,  its  power  to  order 
Oeit.  s  default  entered,  '  is  derived  from  the  consent  of  the  partjr.' 

3  Greenl.  255-257. 
4  G«wM,  Uf.  ^  1 1,  eon.  In  replevin  the  writ  was  against  the  defts.  by 
their  true  names  of  David  and  AJexandeT.  Uefdult  for  want 
of  a  plea.  This  set  aside  for  variance  between  the  writ  and 
count,  in  the  christian  name  of  one  of  the  defts.,  the  writ  be- 
ing Alexander,  and  the  count  Andrew.  Many  cases  cited. 
Art,  16.  ^  1  con.  JVil  didt  in  the  pisa  in  an  action  of  debt  on  a 

CVn.         judgment  recovered  before  a  justice  of  the  peace,  in  another 
aWck.R. lis.  Slate — The  act  of   congress  of  1790,  as  to  State  records, 

dfies  not  extend  to  the  courts  of  justices  of  the  peace. 
A^T.  18.         §  14  con.  Debt  on  an  administration  bond.     Special  en- 
Con,  dorsement  of  the  writ ;  so  the  endorser's  action.     Held,  in  an 
r^^  V^'  '"^''"''  o'ig'naliy  coramenced  hi  the  supreme  judicial  court,  a 
kc.  v/jamf '  P'^"  '"  abaiemeni,  after  a  genera)  imparlance,  is  bad ;  and 
while  the  endorsement  remains,  the  judge  cannot  pursue  the 
action,  though  the  endorser  fails  to  prove  his  right. 


CHAPTER  CLXXVI. 

PLEADINGS.    ABATEMENT. 


Abt.  1.  ^4  COR.  The  provision  in  said  act  of  July  8,  1783,  as  to 

Con.  pteas  in  abatement,  is  repealed  ;  and  the  rule  of  that  court 

BirTTh^*"  that  such  pleas  '  may  he  filed  at  any  lime  during  the  first 
fc^  «.  R»tS  '^"'  '^"y  °^  ^^°  return  term,  and  not  afterwards,'  is  valid  by 
h  •!.  '  virtue  of  the  slat.  1820,  ch.  79,  s.  7  :  2.  So  long  as  a  rule  of 

court  remains  in  force,  it  is  error  to  dispense  with  it,  in  a  par- 
ticular case ;  hence  a  plea  in  abatement,  filed  the  fiftli  day  of 
the  return  term,  cannot  be  admitted  by  the  judge  to  be  as  <^ 
the  fourth. 
1  HcCord,  ^  20  ton.  A  bond  in  suit  was  given  to.  a  treasurer;  the  pit. 
suing  it,  stated  he  was  his  successor.  If  the  deft,  deny  the 
ph.  is  successor,  he  must  do  it  by  a  plea  in  abatemeiM. 
CoDit.  R.  ^  If  the  surviving  obligor  of  a  joint  bond,  be  out  of  the  Stale* 

^ndway'f  ^  ^^^^  j„  abfitement  is  good  in  an  action  against  the  adminutra~ 
tort  of  the  deceased  tjjligor.  And  1  McCord^  83,  all  tbe 
panies  to  a  joint  contract  must  be  sued,  thoi^  the  officer  re- 
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turn  non  tit  intmtus,  aa  to  one,  and  that  lie  bns  l«fi  th«  Slste,  Vol.  V. 
■ad  these  facts  appear  aa  the  declaration,  a  plea  in  abatement  Ch.  I7&. 
foa  iiMWfOMHlcr  is  good.  But  tbougti  only  the  names  of  (he  Art.  1. 
turwmtg  eopftrtnera  be  stated  in  the  writ,  yet  if  all  be  named  Con. 
m  the  declRraiioQ,  it  is  good,  as  the  declaration  is  an  enlarge*  -^^^.^b' 
ment  ef  the  original  writ.     3  Bay,  543. 

§  11  eon.  Two  faa\ti)  a.  joint  promise;  A,  one  of  them,  Abt.  3. 
never  having  bis  ilomicil,  or  any  property  in  ilie  State  where    Con. 
sued,  a  leparale  scihn   lies  against  the  other,  B,  and  a  judg- J  GreenL  IM- 
ment  agninat  him  in  another  Stale,  not  satisfied,  is  no  bar  to  an 
action  against  B,  on  the  original  promise.     Both  sued  in  both 
States,  bnt  a  service  on  one  nnly,  in  each  ;  judgment  ngninsi 
the  other,  alone,  on  the  principle  in  Norcross  ».  Hallowell  and 
Whipple. 

^21  con.    In  all  cases  of  appeals  from  the  court  of  com-*P'«^*  8»-«- 
maa  pleas  to  this  court,  it  may  revise  and  correct  any  proceed- 
ings in  that  court,  when  the  defect  appears  of  record ;  even  to 
correct  its  construction  of  its  own  rules :  2,  ]f  that  court  de- 
prive the  deft,  of  the  benefit  of  his  plea  in  abatement,  be  may  luibboiw  >. 
file  the  same  in  this  court,  and  the  pit.  must  answer  it.  RuhbMie. 

J  34.     Held,  1.  The  courts  of  the  United  Stales  have  ju-8Wheit.S42- 
ction  of  suits  by  or  against  executors  or  administrators,  citi-  *"■  ^'^^JJf*' 
zeas  of  di^erent  States,  fee-  though  their  testators  or  intestates  "trror.a'^' 
might  not  have  been  entitled  to  succor,  to  sue  or  liable  to  be  sued  Emoiy  ud 
in  those  courts :  2.  A  declaration  averring  that '  J.  C.  by  Aw  agent  'J'^S^'^rf**' 
A.  C.  made,'  the  note,  fcc.  is  good :  3.  A  general  profert  of  let-  jSn  G.  Co- 
ters  testamentary,  is  stifficient,  and  if  the  deft,  would  object  to™«Ky'.'urvlv- 
dieir  insufficiency,  he  must  crave  oyer,  or  that  the  pits,  are  not  vi^''^Sch«^ 
executors,  he  must  plead  in  abatement :  4.  Debt  against  an  ex-  b  Comcgyi, 
ecDtor  is  in  Ae  deltnet  only,  except  in  a  case  of  waste:  S.'^^'^' 
Debt  lies  on  a  promissory  note  against  executors  :  6.  No  wager 
of  law  in  the  U.   States,  if  it  ever  existed  here :  7.  In  such 
case  not  necessary,  generally,  to  state  in  the  declaration,  the 
names  of  the  persons  composing  the  firm  :  decided  on  special 
demurrer. 

4  35,     It  is  not  necessarv  to  aver  on  the  record  that  the  Sj?'"'*' **~ 
den.  was  an  inhabitant  of  the  district,  or  found  therein  at  (be 
time  of  serving  the  writ ;  and  where  thn  deft,  appears  without 
excepting  to  the  service,  it  is  an  admission,  it  is  regular,  and  he 
waives  any  exception  he  may  have  to  it. 

9  Wheat.  537-540,  as  to  endorsed  notes.     See  ch.  187,  a. 
3,9.4. 

§  96.     The  joinder  of  improper  parties,  as  citizens  of  the  "*,^'^'"  M* 
same  State,  fee.  will  not  afect  the  jurisdiction  of  the  circuit  TcS;,^ 
courts  in  e^iti/,  as  between  the  parties  properly  before  the 
courts,  if  a  decree  can  he  pronounced  as  between  the  parties 
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Vol.   V.    who  are  citizens  of  tbe  same  State ;  and  see  12  WheaT.  1$*- 

Cb.  176.   199,  Mallow  v.  Hinde. 

Art,  3.         §  37>     A  feme  tide  is  sued  and  marries  pending  the  auiu 

Con.      This  need  not  be  noticed  on  the  subsequent  proceedmn,  and  it 

<,,«~v-v'     is  improper  to  Ueat  the  husband  as  a  party.     But  ifa  DOtice 

EoMiverit  e.    stale  Harriet  Pulton  now  Hmriet  Dale,  &c.  this  is  mere  des- 

trii^of^FuitDa  *^"P''"")  ^"'^  ^^e  words  now  Harriet  Dale,  are  but  turpbuage. 

3CoweD,S8i~'I'liough  the  husband  is  not  a  party  on  the  record  be  is  one  in 

BM.  interest,  and  on  tdrefacitu  may  he  one  on  record  and  subject  to 

execution.     Hence  be  may  make  bis  affidavit,  &c. 

Abt.  4.  ^9  roil.    If  husband  and  wife  sue  in  a  real  action  in  her  right. 

Con.         and  pending  it  she  dies,  he  cannot  proceed  for  his  estate  by  the 

curfuy,  by  Stat.  1822,  cb.  186,  but  though  writ  abates,  2  Greenl. 

IS7,  no  cost,  the  death  being  the  act  of  God.     Gilm.  145, 2 

Rand.  454,  Drago  e.  Stead  b  al. 

Mass.  Act,  March  3^  1S39,  provides  that  if  a  feme  sole  pit. 
Sic.  marries  pending  the  suit,  her  husband  may  become  a  party 
on  motion. 

5|  11  con.     A  person  convicted  of  felony,  and  sentenced  to 

the  State  Prison  for  life,  under  the  statute  of  1799,  is  civilittr 

mortuv* ;  '^ence  «  writ  of  wire  facias  issued  to  such  convict, 

and  not  lo  his  legal  representatives  or  terre-tenant  to  revive  a 

Trrnip  V.        judgment,  is  erroneous  :  2.  Where  a  person  was  convicted  and 

Wo^  4  J<Ao.  sentenced  before  March  29,  1799,  be  was  d<a  ciTiiiturtnoriuat, 

Cb.  R.  247.     gj,  j,jg  estate  was  not  divested.     Platner  v.  Sherwood,  6  John. 

Ch.  R.  118.  .. 

Abt.  6.  ^8  con.     1  Pick.  R.  388,  Commonwealth  v.  Perkins.    He 

Con.  was  indicted  by  the  name  of  Thonuu  Perkint,  Jr.  for  a  nuis- 

ance in  gaming,  &tc.  Plea  in  abatement  at  April  Term,  1822. 
Municipal  Court  that  his  name  was  Tlumat  Hoplcim  PerAuu. 
On  general  demurrer,  held,  a  misnomer  in  the  Supreme  Court ; 
tbe  court  said  Junior  was  no  part  of  the  name,  but  said  there  is 
another  objection,  the  deft,  is  called  TTiomM  Instead  of  TTiamat 
Hopkins.  Cited  5  D.  &  E.  195 ;  attorney  general  cited  5 
Johns.  R.  84  ;  10  Mass.  R.  205 ;  1  Keb.  885,  Vin.  Abr.  Mis- 
nomer, (C.  6.)  5,  6 — for  deft.  Vin.  Abr.  Misnomer,  (C.  6.) 
1  Camp.  479  ;  5  D.  &  E.  195  ;  1  CWt.  Cr.  Law,  202 ;  6 
Mod.  185:  10  Mod.  208.  However  iacoovenieDt  tbe  double 
»  Cowcn,  468  christian  name  is,  it  seems  it  must  be  used.  Held,  a  person 
>-  can  have  but  one  cbrislian  name ;  hence,  when  a  person  was 

named  Cornelius  V.  S.  Roosevelt.  Held,  no  objection  the  V. 
S.  were  omitted.  Further  cases  as  to  misnomer — 3  D.  fti  E- 
611-660;  10  East.  328;  11  id.  336  ;  15  id.  159;  1  B.  &.  P. 
645.  See  Murray  o.  Hubbart,  ch.  194,  a.  4,  s.  13 ;  6  TauaU 
115;  3  East,  167;  1  Chit.  PI.  250;  2  id.  458--t62;  10  East, 
83  ;  12  Johns.  R.  154.  Redman  c  Russell ;  3  M.  St  S.  460 ; 
1  Dunl.  Pr.  175-237. 
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^  33  «(m.     Mtthomer   must  be  pleaded  in  abfttement,  \(  the   Vol.  V. 
putybaTeopporUinitytodo  it,  andif  he  omioitjhe  may  becon-  Ch.   176 
eluded.     If  on  process  against  A,  B  is  arrested,  B  msy  immo-     ^rt.  6. 
diately  bave  treepass  for  false  imprisonment,  as  6  Cowen,  466-       Con. 
464,  Jjianiei  S.  Griswoid  v.  Sedgwick  and  others.     Trespass,    ^.^..^^^ 
folse  impriscminem.     Pit.  was  arrested  on  process  out  of  the 
circuit  court  of  the  United  States  against  Samut  S.  Griswoid. 
Held,  the  marshal  and  solicitors  concerned  were  liable,  though 
the  persMi  arrested  was  the  one  intended,  and  he  was  imme- 
diately after  the  arrest,  discharged.     The  rule  stated  was  that 
if  process  against  the  body  out  of  any  court  do  not,  on  the  jace 
of  it,  authorise  an  arre^  it  is  void,  and  will  not  protect  any 
person  concerned  in  the  arrest,  even  the  oflieer  to  wlioni  direct- 
ed :  3.  Otherwise  of  an  execution   against  one,  by  a  wrong 
name,  who  appears  in  the  suit,  and  omits  to  plead  the  misnomer 
in  abatement ;  3.  One  superior  court  of  law  or  equity  does  not 
inquire  if  the  proceedings  of  another  be  irregular  or  not.     Sev- 
eral cases  cited  by  the  court — Cote  v.  Henson  and  others  ;  6 
D.  Se  E.  334  ;  8  East.  328  ;  2  Taunt.  400  ;  1  Bos.  &;  P.  647  ; 
3  Stra.  1318  ;  3  Caines,  367. 

s  35    con.    No  cause  of  abatement  if  the  deft's.  name  is 


spelt  difierendy  from  his  usual  manner  of  spelling  it,  if  the  two 

ways  of  spelling  have  the  same  sound.    In  the  writ  Jac<ri>  Kiah  j  s  n.  h.  Rep. 

called  Jacob  Carrier :  six  ways  of  spelling  Allen.  M7— 8». 

Defi.  sued  by  a  wrong  name  may  plead  it  in  abatement,  (and  ig^  umai*^ 
by  a  rule,  Feb.  term,  I83&,  must  ever  do  it,)  afier  be  has  ap-c^Hey;  cin- 
peared  and  given  notice  thereof  specially.  Many  cases  cited  ^P'"  ••  ^^"^^ 
and  also  to  shew  the  court,  where  he  moves  b^ore  appearance,  g  TiJnt.  39»  ' 
will  set  aside  the  capiat,  and  after  proceedings  for  irregularity,  lie. 

Defi's.  death  in  a  real  action  abates  the  writ  without  havine 
appeared,  and  it  cannot  be  revived   against  his  heirs ;  and  if 
so  done,  it  is  error,  fee.     The  pits,  in  error  were  defaulted  be-  J^J^jj^ita^ 
low  in  a  writ  of  right,  and  judgment  against  them  in  tlie  lower  helrae.  Tbon- 
court  in  Kentucky.     The  SIsl   secUon  of  the  judiciary  act  of"- 
1789,  ch.  30,  is  confined  to  pertonal  actions. 

§  11.  It  is  a  good  plea  in  abatement  of  a  writ,  tliat  the  delt.  Art.  7. 
was  arrested  when  privileged  from  arrest ;  this  was  his  attend-    Con. 
ance  at  a  town  meeting  as  a  voter  for  the  electors  of  President 
and  Vice  President  of  the  U.  States.  3  N.  H.  Rep.  468-470  ; 
Was  on  Statute,  June  23,  1813,  s.  5  ;  2  H.  Bl.  300  ;  13  Mass. 
R.324;  3Burr.  1595;   13John.l78;  18  do.  52. 

^  2  con.  Was  a  suit  on  a  policy  of  insurance   against  the  Ast.  9. 
defts,  a  corporation  created  in  Coimfcticul,  brought  in  the  cir-    Con. 
cuit  court  in  JVeitt  Hampihire.     The  corporation  entered  a  gen-  2-i^^°"*  '**' 
eral  appearance.     Held,  thereby,  the  objection  to  the  service  jEimIm" 
under  the  lllh  section  of  the  judiciary  act  of  Sept.  24,   1 789,  Compao; . 
ch.  20,  was  waived,  the  objection  must  have  abated  the  action 
bad  it  been  pleaded  in  season. 
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Appearance  for  the  purpose  of  cAjecting  to  the  return  of  t 
writ  is  not  a  waiver  of  the  defect.  This  is  fhe  true  destina- 
tion.    1  Cowen,  1-J3. 

If  when  a  writ  is  served  there  is  no  count  or  declaration  in 
it,  this  may  be  pleaded  in  abatement,  the  decl»atiaa  *  is  a  ne^ 

5  Pick.  R.       cessary  pan  of  the  writ,  and,  therefore,  a  plea  m  abMement 
■ill-  may  conclude  with  a  prayer  of  judgment  of  the  writ,'  without  it 

there  can  be  no  arrest  or  attachmenot ;  to  add  it  after  service  is 
to  make,  not  to  amend ;  nor  can  a  count  be  added  afterwards 
by  the  deit's.  consent  if  Ais  is  to  aflfeot  third  persons. 
II  WhBit  380     ^4  con.   Varianu  between  the  writ  and  deolantion  cannot 
*»■  be  taken  advantage  of  jn  the  court  below,  after  piea  jdeaded  : 

and  quere,  whether  by  modern  practice  such  vsriance  can  be 
taken  advantage  of  at  all. 

^  10.  2  Pick.  R.  692r&97,  Ripley,  exV.,  v.  Warren, 
admV.,  held,  ibe  test  of  a  writ  is  matter  of  form,  and  if  nc4  at- 
tested as  is  required  in  the  constitution,  the  defect  must  be 
pleaded  in  abatement,  and  if  not,  it  is  too  late  to  object  alter 
joinder  in  demurrer.  Coml  cited  3  Hbss.  R.  195;  7  do.  S09 
-463 ;  16  Johns.  R.  145 ;  1  Caioes,  R.  1&4 ;  5  Burr.  3686. 

6  Pkk.  Ml—       §  16.  Debt :  plea  in  abatement  that  the  writ,  '  at  the  time  it 
•  Rtttitwor'*  "*'  P"*  '"'^  '''*  *'^^'''  hands  for  service,  and  at  tbe  time  when 

it  was  served,  by  attaching  tbe  property  of  the  said  9arauel, 

contained  no  count  or  declarittion  ;  nor  was  there  any  cause  of 

action  in  any  way  or  manner  set  forth.'     Special  demurrer  to 

this  plea:  five  causes  assigned  ;  plea  adjudged  good  :   plea  had 

been  better  if  it  had  only  stated  when  the  writ  was  served : 

there  was  no  cause  of  action  contained  in  it. 

Abt.  12.  ^  6.  1.  If  a  person  be  sued  in  a  writ  of  entry  for  prentises. 

Con.  in  which  he  claims  no  interest  whatever,  be  must  file  his  dis- 

a  N.  H.  R^.  claimer :  3.  If  he  claims  in  them  an  estate  leas  than  a  freeh<^ 

llBree"        ''*  "'"''  plead  non  tenure,  specially. 

JickMn,*!         ^  31-   Dedaiiner  by  deed, — duagreement,  fye.     Ejectment 
dan.  Tea        for  a  part  of  land  called  H.     The  pits,  deduced  ritle  to  an  un- 
Slrifrt*"  divided  half  to  said  Ann,  by  descent  from  her  father  M.  yiscber. 
Rlchinb.  0     He  died  in  1 793 ;   the  deft,  to  show  a  title  out  of  Ann,  tbe 
CDweD,6n~  pit.,  gave  in  evidence  conveyance  of  the  premises,  8rc.,  from 
her,  while  sole,  and  her  coheir,   Sebastian  Vischer,  to  their 
mother,  Lydia  Vischer  in  fee,  dated  March  13,  1800;   this 
proof  was  by  an  exempti6ed  copy  of  the  conveyance  from  the 
secretary's  office.     The  pit.  in  answer,  read  in  evidence,  an 
instrument,  dated  Oct.  13,  1B24,  attached  to  the  conveyance  of 
Ann,  ftc.,  to  Lydia,  and  executed  by  her,  by  which  she  certi- 
fied, that  the  conveyance  from  Ann,  8m:.,  was  never  executed 
and  delivered  to  her,  or  agreed  to  be  executed  and  delivered  to 
her  by  tbe  grantors,  or  eimer  of  them ;  and  that  ^e  had  never 
seen  or  had  the  possesion  of  it,  or  done  any  act  ngnifying  ber 
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BSHirt  to  take  the  estate  conveyed  by  it ;  aod  she  thereby  de-  Vol.  V. 
dared  her  dissent,  and  that  the  conveyance  wan  void,  &c.  Her  Cb.  176. 
said  iostniraent  was  acknowledged  the  ISifa,  and  recorded  the  ^rt.  IS. 
14ih  of  October,  in  the  aecretsiy's  office,  1834;  there  was  do  Cm. 
other  pnwf  of  its  executioo.  It  was  objected  to;  but  received,  >^p>,.-^/ 
sul^ect  to  the  opinion  of  the  court.  Verdict  for  the  pit.  Held, 
1.  A  deed  to  be  valid  must  be  ddivefed  and  accepted:  S. 
That  the  act  ofnon  acceptaoce  cannot  be  shown  by  the  written 
declaration  of  the  grantee,  especially  where  third  persons  were 
interested  in  maintaining  or  defeating  the  deed ;  but  must  be 
proved  tike  other  facts,  by  diskiterested  witnesses  under  oath : 
bence,  3.  The  mother's  certificate  ww  of  no  avail,  she  should 
bsve  been  produced  as  a  witness :  4.  It  is  essential  to  a  valid 
dudainur,  that  the  case  be  such,  that  the  estate,  or  thing  dis- 
claimed, or  disagreed  to,  or  waived,  would  pass  or  vest,  but  for 
the  ductamer,  unless  it  be  made  an  express  condition  of  the 
grant,  that  the  grantee  shall  elect ;  5.  A  deed  drawn  and  sealedf 
of  land,  but  not  delivered,  is  void,  and  not  a  case  for  disclturaer 
on  the  part  of  the  grantee;  6.  Hence,  a  written  instrument  io 
such  cas0  being  put  on  that  ^XHjnd,  not  affecting  the  title  to 
lands  in  any  way,  is  not  an  instrument  which  can  be  acknow- 
ledged or  proved,  and  recorded  within  the  registry  act,  1  R. 
h.  369  ;  7,  When  a  large  tract  of  land  is  dividm  mto  lots,  the 
adverse  possesdoo  of  one  is  not  that  of  the  other.  New  trial 
.  granted :  sundry  cases  of  disclaimers  by  deed,  be.,  were  cited 
by  the  court.  Vin.  Ahr.  Disagreement,  A.  PI.  2,  and  Pi.  4, 
PI.  5.  In  these  cases,  a  grant  or  gifi  to  one  in  remainder,  or 
in  his  absence,  is  good  tilt  be  disclaims  or  disagrees.  If  be 
agrees,  it  is  bis  a&  initio  ;  but  if  he  disclaims,  it  is  never  his ;  PI. 
10 ,  so  where  (bur  men  were  enfeoffed,  and  seisin  was  delivered 
to  three  only,  but  in  the  name  of  all :  the  fourtli  comes  and 
views  the  land,  and  bv  parol,  ditagreet  to  it,  this  does  not  devest 
the  freehold  out  of  nim,  but  the  tenancy  remains  in  all,  until 
disagreement  io  a  court  of  record ;  PI.  14',  PI.  18;  Vin.  Ahr. 
Diselaimer,  C.  PI.  1,  2,  3,  4,  ft, ;  Vin.  Abr.  Waiver,  B.  PI.  2; 
1  Inst.  33.  In  Cruise's  Dig.  tit.  32,  Deed,  s.  1,  '  in  case  of  a 
deed  poll,  the  grantee  may  ditdaim  the  ettate  iattnded  to  he 
given  to  hiia,  in  lekicA  rate  no  ettate  mil  vest  in  Aim.'  See  the 
case  of  Butler  v.  Bnker,  3  Coke,  25,  26,  27  ;  much  law  on 
this  subject ;  2  N.  H.  Rep.  416. 
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QENGRAL  PLEADINGS,  OTEB,  kc 

^  9.  Though  B  psrtv  pleading  with  hprolettando,  gaves  him- 
self, being  concluded  id  anothtr  tuU,  from  traversing  the  fact 
alleged  in  that,  and  not  trsveraed  or  denied,  but  noticed  only 
proteitaitdo,  yet  in  that  auit,  the  party  cannot,  by  his  protesta- 

^'o.'1*BB>b,  •'°°'  P"'  '''*  a<i"'C"8'7  ^  P™™  'be  fact,  but  the  coort  mast,  for 

IBB.  '  the  time,  take  it  as  admitted. 

Art.  3.  ^9  con.  A  promises  to  deliver  specific  articles-to  B,  on  de- 

Con.-         demand,  a  demand  at  A's  dwellingbouse,  in  his  absence,  is 

16  Him.  b.     sufficient  to  charge  him  with  the  price  of  the  articles. 

*"'  What  is  reasonable  lime;    3  Green).  349-354;   ttus  is  a 

question  of  law. 

Itatuntter ».       Where  one  ii  bound  to  perform  a  contract  on  demand,  no 

(jJJ|^'_^,  demand  is  necessary  where  he  has  disabled  himself  to  perform: 
as  if  fl  bailee  promise  to  deliver  a  watch,  on  demand,  to  the 
owner,  but  disables  himself  to  do  so  by  giving  it  up  to  a  third 
person  :  nor  is  one  bound  to  perform  or  regard  a  demand  made 
on  Sunday :  see  Sunday  in  the  index  :  as  to  disabling,  be.,  see 
ch.  75,  a.  13,8.  II,  ch.  lU,  a.  7;  cases. 

1  CowM,  98        Reasonable  time.     A  has  a  bond  and  mortgage,  and  assigns 

"**■  them  to  B,  who  promises  to  pay  the  money  due  thereon,  to  A, 

when  collected  by  due  course  of  law.  B  s  promise  is  broken  if 
he  sufier  a  term  to  elapse,  after  the  money  is  due,  without  suing 
for  it,  and  especially  when  directed  by  A  to  proreed  in  the  col- 
lection. B  was  bound  to  proceed  in  reatonabU  time,  as  no  par- 
ticular time  was  appointed.  This  is  a  common  case;  the 
creditor  employs  an  attorney,  or  agent,  or  assignee,  to  collect 
bis  debt,  and  pay  the  money  to  him  wheu  collected,  intending 
in  due  course  of  law,  and  there  is  usually  an  implied  or  express 
direction  to  proceed  in  the  collection  ;  and  there  is  an  implied, 
in  the  absence  of  an  express  promise,  hy  the  atiomey,  6ic.,  to 
perform  in  reoMonabfe  time,  and  if  suing,  be  necessary,  to  pro- 
proceed  as  expeditiously  as  the  law  will  enable  him  to  do. 
Abt.  9.  ^  30.  A  sold  goods  to  B,  on  condition  he  should  give  a  note 

Con.        for  the  price<-  witli  a  sufficient  endorser.     B  took  away  the 

WW***  u**     goods,  without  objection  from  A ;   but  his  clerk  told  B,  that  if 

d.  »!"bic«at  ^  endorser  named  by  him,  should  not  be  satisfaciory,  he  must 
furnish  another.  This  be  failed  to  do,  on  the  rejection  of  the 
one  named.     Held,  the  property  remained  A's. 

4  Plek.  B16,         A  sold  goods  to  B,  on  credit,  B  agreeing  to  give  certain  IhUs 

*"•  of  exchange.     The  goods  were  afterwards  put  on  board  a  ves- 

sel by  B's  order,  witliout  any  objection  on  A's  part,  that  the 
condition  of  sale  was  not  complied  with.  Held,  A  waived,  and 
the  condition  and  the  goods  were  liable  to  attachmeDt  as  B*s 
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proper^.      Carlton  Ss  al.  t>.  Sumner,  a  deputy  sheriff  who    Vol.  VI. 
attached  thein  as  B's  propeny.     A  brought  replevin.     The   Cn.  177. 
court  observed,  that  this  case  was  settled  by  that  of  Hussey  v.     Art.  9. 
TbomtoD,  4  Mass.  R.  405.     The  facts,  said  the  court,  are  am-        Con. 
ilar,  *  except  that  there  the  goods  were  not  in  fact  delivered,    y»ny-^, 
but  held  for  ihe  perfonnance  of  the  condition  of  the  sale  ;  there 
the  coDtracI  of  sale  was  complete,  and  the  goods  were  delivered 
without  any  condition  expressed  or  implied,  wherefore,  the  ven- 
dor could  not  reclaim  them.' 

§22.  Place  of  notice,  &c.     If  an  ailomej'  board  in  one   "^f'  **' 
house,  and  keep  his  office  in  another,  when  absent  has  no  one      /^' 
to  attend  his  office,  the  place  for  giving  him  notice  is  where  wj"**"' 
iie  boards. 

%  33.  A  note  payable  in  specific  articles,  witliout  mentioning  Jj^^^SJ^". 
day  or  place,  is,  m  law,  payable  on  demand ;  and  a  special  A^tUmml'at^ 
mand  is  necessary.     If  payable  in  farm  produce,  must  be  de-Me. 
manded  at  the  farm  of  the  debtor;   if  in  merchandtMe  or  manu-  * 

factUTM,  at  tlie  store  of  the  merchant,  or  the  shop  of  the  m&nu- 
faciurer.  Against  the  demand  were  cited  5  Johns.  1 1 9  j  7  id. 
461 ;  for  the  demand,  Chipm.  on  Con.  25,  28,  30,  35,  49; 
Smith  p.  I^venworih,  1  Root  209 ;  Bach  u.  Owen,  5  D.  6t  E. 
409  ;  6  Moss.  R.  453 ;  2  Bibb's  Kentucky  Rep.  280. 

^  20.  A  plea  rince  the  last  continuance  amounts  to  a  waiver  Abt.  13. 
of  atl  former  pleas,  and  admits  all  the  facts  in  the  declaralion.    Con. 
I  Hayw.  96.     The  court  does  not  permit  this  plea  to  be  put 
in  at  the  trial,  wilbout  being  satisfied  of  the  truth  of  It.  Id. 
180.     And   may  impose  terms  on  the  party  entering  ihe  plea. 
Id.  364. 

^  2i.  If  a  deft,  have  no  opportunity  to  plead  his  discharge 
under  the  insolvent  act,  puu  (darrein  continuance,  the  Court 
will  relieve  him  on  motion ;  2.  Tbe  last  continuance  is  the 
last  day  of  the  term  of  the  return  of  the  venire  fadai :  3.  A 
plea  puii  darrein,  &c.  cannot  be  interposed  after  a  verdict,  or 
a  reticta  and  cognovit,  given  by  the  deft.,  which  Is  equivalent 
to  a  verdict  for  the  purpose  of  the  present  question.  Palmer 
V.  Hulchins,  1  Cowen,  42-44,  and  cases  cited. 

^  22.  Matter  arising  after  issue  joined  must  be  pleaded 
putt  darrein  continuance:  2.  This  rule  holds  also  in  eject- 
ment :  3.  The  sheriff's  sale  waa  before  the  action  was  com- 
menced, but  his  deed  after  issue  joined.  Held,  this  deed  was 
in  evidence  on  the  general  issue,  as  it  related  back  to  the  sale, 
and  in  judgment  of  law  was  executed  at  the  time  of  the  sale, 
though  that  was  four  years  before  :  4.  When  several  acts  are 
necessary  to  constitute  a  title,  the  original  act  is  preferred  and 
lo  this  the  other  arts  have  relation.  Jackson  v.  Ramsay, 
8  Cowen,  75-81.    Not  mainteoance  to  complete  a  title  pea- 
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Vol.  VI.   dmittlite.     8JobDa.479.  Matter  ariaing  sinee  the  Isst  ooeds- 

Cb.  177.  u8Dce  must  be  pleaded,  puu,  iia.     Ciud  Bui.  N.  P.  309; 

Arti  12.  1  Selw.  N.  P.  147 ;  1  Chit.  PI.  53S,  635 ;  Tid.  773 ;  5 
Cor.       B«c.  Abr.  477,  6ih  ed. ;    3  Bl.  Com.  317;  11  Johns.  434; 

,^^^-^^  13  id.  157;  SCaines  R.  173;  3  Chit.  PI.  677 ;  3  Dual. 
633.  So  in  ejectment.  7  Jc^ns.  194  ;  19  id.  168.  Aa  to 
relation  back,  the  ranin  point,  Jackson  «.  Catlin,  3  Johns.  R. 
246;  8  id.  479-520;  3   Gaines  R.  61  ;   1  JoiiDa.  Cas.  85; 

3  EtM,  356;   I  Johns.  Cas.  81,  85;  3  Gaines  Gas.  262; 

4  Johns.  R.  234. 

Iijlw  II  ^  ^^-  Trespass  for  mesne  profits.     Held,  1.  Apleapvw, 

PMr,4Ca>^  Stc.  may  in  general  be  pleaded,  though  not  veriGed  by  affida- 
•n,4iS-uo.  ^j^.  2_  fjig  ,jg((_  niay  enter  a  rule  of  course  to  amend  such 
plea  as  in  other  cases ;  3.  So  he  may  enter  a  rule  of  course 
to  reply,  or  that  the  pit.  be  nonsuited  :  4.  Under  such  rule  to 
amend  liis  plea,  the  deft,  may  alter,  so  as  to  modify,  or  vary 
emtrely  the  ground  of  defence,  taken  by  his  original  plea. 
The  court  saw  no  objection  to  all  this,  though  twelve  authori- 
ties were  cited  to  the  contra.  This  is  one  instance  among 
ibousanils  to  show  how  to  little  purpose  a  dozen  authorities  or 
cases  may  be  cited  in  the  present  state  of  _our  law  books. 


CHAPTER  CLXXVm 
PLEAS  IN  BAR. 


AsT.  13.  ^11.  And   as  the   assignment  of  dower  need   not  be  by 

Con.  deed  or  instrument  in  writing,  hence  need  not  he  pleaded 

10  be  so  made.     1  Pick.  R.  189-191,  Gonant  t>.  Little. 

^  13.  But  the  party  has  no  view  in  Massachusetts,  as  is 
allowed  in  England.  No  writ  of  view  here  sued  out.  See 
Mass.  Stat.  1807,  c.  140,  s.  8,  also. 

Akt.  14.  ^  1  eon.  19  Johns.  325,  how  tenant  gtvesnotice.     2  Cow- 

Con,  en,  594,  595  :  one  claiming  in  opposition  to  the  tenant's  title 

cannot  be  admitted  deft,  with  him  in  ejectment.  P.  586  :  to 
entitle  the  tenant  to  enter  into  a  special  consent  rule  in  eject- 
ment, Hs  tenant  in  common,  he  must,  at  least,  swear  he  claims 
as  tenant  in  common  ;  that  he  believes  the  action  will  involve 
a  question  between  tenants  in  common,  is  not  sufficient.  So, 
p.  595,  if  the  tenant  claim  a  part  as  one  tenant  in  common 
and  B  claims  the  whole,  his  claim  is  hostile  to  the  tenant's 
title,  hence  B  cannot  be  so  admitted,  dfC,  697.  Cases  of 
practice,  &c.  in  ejectment,  2  Cowen,  €02^04,  in  notes,  kc. 

•  C«w«a,M8..    Where  two  tenants  are  sued  jointly  ia  ejectment,  the  con- 
KRt  rule  must  be  in  the  name  of  both.    Several  demises  add- 

ld.  ed,  paying  costs,  it  appeariog  the  lessors  had  a  Hibustin^  title. 
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1  Coves,  134  :■  the  landbrd  wilt  not  be  permiUed  to  de-   Vol.  VI. 
faiid  alone;  Dor  till  the  tenant  refuses  or  neglects  to  appear,  Ch.  178. 
ud  this  is  to  be  stated  in  the  affidavit  for  the  motion  admitted     Art.  14. 
to  defenil  joiotly  ;  and  19  Johns.  R.  325  j  and  1  Cowen,  134        Con. 
—136.    Pages  138, 139,  where  the  court  will  order  the  second     -^t-v^ 
•jectment  stayed  till  costs  he  paid   in  the  first,  as  if  ilie  ssme 
title  to  the  same  premises  being  in  question  in  the  second  as 
in  the  first  suit,  and  between  parlies  or  privies  in  the  first. 
Done  on  motion,  also,  pages  140,  141. 

^  2  eon.  Confession  of  lease  entry  and  ouster,  in  eject- 
meot,  extends  only  to  an  entry  to  complete  the  title  of  an  ac- 
tion ;  hut  not  to  an  entry  necessary  lo  revest  the  possesion. 
1  Hh.  U  Mc  H.  273,  Holt  v.  Smith. 

Ejectment  is  almost  the  only  action  for  trying  title  tojands 
in  Panuylvonia.  1  Dull.  67.  Lies  only  for  things  whereof 
-the  sheriff  can  deliver  possession.  2  Yeates,  33 1.  Nnr,  it 
seems,  to  necover  a  legacy  charged  on  land.  4  Serg.  &.  R. 
fi09.  No  other  plea  in  ejectment  than  not  guilty  can  he 
pleaded.  3  Serg.  k  R.  409.  Need  not  plead  the  act  of  timi- 
tttiops.  Id.  Statutes,  March  21,  1806,  and  April  13,  1807, 
respect  ejectment.  Id.  Pit.  recovers  on  the  strength  of  his 
-own  Utie.  3  Serg.  te  R.  288.  May  recover  part  sued  for. 
«  Binn.  3S. 

^  7  roti.  This  was  a  writ  of  entry.  The  demandant  counts  nn  3  Pi^k.^  SBT 
bar  own  seisin,  within  thirty  years,  of  the  whole,  and  disseisin  ^jj^^^^ 
by  the  tenant.  Plea,  ntt/  ditteitin.  She  proved  title  to  a 
'  sixlb  part,  as  one  of  six  heirs  of  Jos.  Dewey,  and  recovered 
Afl  sixth  part ;  also  held,  if  sbe  had  proved  seisin  of  the 
whole,  and  had  not  proved  her  title  to  a  pan,  she  must  have 
ncorered  the  whole,  the  tenant  showing  no  title.  The  tenant 
might  have  pleaded  in  abateuient,  the  ph.  was  tenant  in  com- 
mon. As  be  did  not,  Ite  could  not  avail  hrmbelf  of  it,  with- 
out showing  title, '  which  he  might  do  by  discliiiming  to  hold 
otbvTwise  than  as  tenant  in  common,  as  provided  in  statute 
1796,  c.  75.'  Second  point  as  to  part,  the  demandant  may 
recover  less,  but  never  more  then  he  declares  for.  (See  the 
mimi  Part  in  the  index,  several  cases.)  The  court  cited 
Abieu  «.  Skinner,  cited  above  ;  2  Rol.  Abr.  719,  704,  eject- 
ment for  a  messuage  a  part  msy  be  recovered.  So  where 
part  of  a  building  is  a  nusance.  Id.  (and  Commonwealth  V.  ' 
Manning.)  So  Guy  v.  Rand,  Cro.  Etje.  13,  and  Goodwin  v. 
Blackinan,  3  Iav.  334.  If  the  pit.  sue  for  the  whole,  and 
pntre  title  to  a  fourth  part,  this  be  recovers.  Cooper  «. 
Fraakling,  2  RoUe's  R.  383 ;  Denn  v.  Purvis  b  al.  1  Burr. 
3SA.  No  difiercnce  betiveen  ejecimeni  and  writ  of  entry  in 
our  pncliee. 
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Vol.  VI.        A  declaration  in  ejecUnent,  Blatifig  that  the  lessor  jointly 
Ch.   178.  tnd  severally  demised,  is  supported  by  proving  a  teoanc;  in 
A.rl.  14.    common ;  3  Litl.  266,  and  1  Hawks,  469,  tenants  in  coiumoa 
Con.       may  recover  on  a  joint  demise. 

w^N.-^^  Judgment  in  ejectment  for  die  term,  damages  and  costa 
&i!ft'i  Litt  *^''""'"  ^^  revived  by  icire  facial  against  the  heirs  alone,  the 
2ti_  '         '  personal  representatives  must  be  made  defls.,  also  surviving 

parlies,  &C. 
Waierbouie  v.      Mere  poue3tor,  sued  in  ejectment,  is  not  allowed  to  go  into 
Rep  Ml ^'"  *^'<''^i'^^  ">  show  a  mesne  conveyance,  under  which  the  pit. 
cinim?,  was  forged.     The  conveyance  being  proved  and  re- 
corded. 
aRind. 993-        §  15  con.  A  demise  being  laid  in  ejectment  before  the  title 
of  tlio  lessor  of  llie  pit.  accrtied  cannot  he  taken  advantage 
after  issue  joined  :  2.  In  Virginia  tlie  record  of  an  action  of 
ejecimeni  is  not  conclusive  evidence  of  the  date  of  the  de- 
mise, ill  an  action  for  metnr  prqfiit,  though  conclusive  as  to 
the  title  :  3.  Land  revested  in  the   State  for  non  payment  of 
t|uit  rent?,  cannot  he  taken  up  as  waste  and  unappropriated 
hnd,  on  a  bnd  office  treasury  warrant,  hut  may  be  acquired 
by  petition. 
4  Serf'  fc  R.        A  pit.  in  ejectment,  under  the  acts  of  1806,  1807,  may  re- 
130.  cover  nominal  damages  and  full  costs,  though  pending  the  ac- 

tion he  has  conveyed  tlio  titio  to  a  third  person.  By  the  act 
of  April  13,  1807,  two  verdicts  in  ejectment  on  the  same  side 
and  judgment  thereon  are  conclusive. 

Before  trial  the  pit.  may  amend  his  declaration,  by  enlarg- 
ing the  term,  or  adding  n  new  demise,  paying  costs.  Uoa  v. 
Burtis,  18  Johns.  R.  510. 

Wliern  tlie  deft,  means  to  defend,  a?  tenant  in  eomaMiswiih 

the  pit's,  lessors, , on  the  ground  there  has  been  nn  ouster  of 

the  uoionsnt,  he  must  apply  to  the  court,  on  affidavit,  for 

leave  to  enter  into  the  consent  rule,  specially  stipulating  to  COD- 

UMi^JobiM  ^^^  ^*'"*  ^"^  *i'T  onlyi  lot  ouster,  unless  an  actual  ouster  of 

R.  39?.  the  lessors  should  he  proved  at  the  trisl. 

J^k-io  r.  .When  the  lessor's  title  for  life  ends  before  the  trial  of  tbe 

DaveiiBort,  IS  cause,  the  nil.,  ilmujch  he  cannot  turn  the  deft,  out  of  posses- 

JOhQA.    K-  XVD.      '  -  -    1       I  .       I  111' 

sion,  IS  entitled  to  judgment  so  as  to  enable  nim  to  recover 
ihe  metite  profits,  but  with  a  perpetual  stay  of  the  writ  of  pus- 
session. 

^  24.  In  South  Carolina  the  legislature  in  February  1791, 
provided  for  trying  lilies  in  trespass,  in  which  the  parties  sro 
named, in  all  the  proceedings;  and  declared  this  action  dtould 
be  as  efiticiual  to  try  titles  to  lands  as  the  former  action  of 
ejectment  had  been  ;  that  the  jury  should  have  power  to  assesi 
(famages,  for  mene  proRis,  in  the  samo  action ;  sad  on  U» 
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|ih's.  entering  judgment,  on  any  verdicfin  his  favor,  be  ihould,    Vol.  VI. 
in  addition  lo  hia  ddmages,  have  a  writ  of  pouesiion.     In  nil  Ch.  178. 
other  respects  to  have  the  same  eSect  aa  a  recovery  would    Art.  14. 
have  in  liie  former  action  of  ejeclmeni.     If  ibe  pit.  fail-in  his       Con. 
first  action,  he  may  have  a  second,  if  commenced  in  two  years,    ^^»v'^«^ 
There  mt>st  he  some  injury ;  pit.  may  go  on  all  liis  lilies  and 
recover  on  one.     ]f  he  has  title,  entry  gives  sufficient  possea- 
uon,  but  if  he  relies  wholly  on  possession,  this  must  be  a  poi- 
Kuio  prdia.     Possession  of  part,  is  of  all  the  title  covers.     1 
Nott.  &  McCord,  357-369:  2  Bay,  115-421-474;  !   Mc 
Cord,  468;  1  Nott.  &.  McCord,  207-210-369-3SI. 

^  25.  How  advene  pouetsion  it  confined.     Ejectment  fofj^^^,, 
one  acre  and  one  half  acre  of  land.     Held,  t.  Tbo  deftnce  WotMlniir  k. 
of  twenty  years'  possession  to  countervail  a  legal  title,  must  l*'- JJl^Jni^Jo 
supported  by  twenty  years'  actual  occupancy,  or  a  substnmiBl 
inciosure  of  the  premises  by  the  deft.,  or  by  him  or  those 
through  whom  lie  derives  title:  2.  A   cultivation  of  part  of 
the  premises  with  a  claim  of  title  to  the  whole  for  that  lime, 
wiU  not  constitute  a  defence,  beyond  the  portion  aciuaily  im- 
proved :  3.  Even  where  such  possession  is  under  a  deed,  it 
paper  title  for  a  large  tract,  as  783  acres,  and  only  two  acres    ' 
improved,  with  a  claim  of  title  to  the  whole,  the  adverse  pos- 
session is  confined  to  the  actual  improvement,  the  two  a<:rcs :    . 
4.  The  doctrine  of  the  constructive  possession  of  lands,  by 
the  cultivation  of  a  pari,  claiming  the  whole  under  a  deed, 
does  not  apply  to  large  tracts  of  land  not  purchased  for  actual 
cuhivstion  :  6.  It  is  applicable,  in  general,  to  a  single  farm  or 
lot  of  land  only,  purchased  for  actual  cultivation  ;  C.  A  eon- 
$trueiiiie  advene  possession,  must  be  founded  on  a  deed,  or 
paper  title,  though  such  title  need  not  he  a  rightful  one.    This 
case  difiers  from  some  in  Maine,  as  may  he  seen  in  different 
pans  of  this  work.     Ch.  178,  a.  23,  a.  21 ;  ch.   178,  a.  H.^T^edi.. 
generally  ;  ch.  104,  a.  4.  40— 'ass. 

^  26.  Ejectment  for  certain  lots  in  Rochester.  Derided,  l,j«ck(aae. 
Ad  objection  cannot  be  made  at  the  bar,  that  the  ph.  failed  atCoiHn*.  8 
the  trial  to  make  out  a  title,  unless  it  was  previously  made  at^**"'*"*' 
the  trial :  2.  A  claiming  under  a  judgment  debtor's  deed,  has 
ikM  such  adverse  possession  as  willavoid  a  conveyance  execut- 
ed by  a  purchaser  under  au  execution  on  the  judgment:  3. 
If  the  levy  be  made  before  the  sheriff  goes  out  of  office,  his    , 
deputy  may  complete  it  afterwards,  by  sale  and  conveyance  : 
4.  A  deputy  sheriiT  who  is  pit.  in,  or  assignee  of,  a  judgment, 
may  purchase  under  ao  execution,  thereon  directed  to  his 
principal.     This  cnse  is  not  within  the  statute,  1  R.  L.  606, 
forbidding  officers  who  sell  to  be  purchasers. 

4  14  eon.   How  the  fifty  year*  arc  computed  cfn  32  H.  8, 
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Vol.  Vt,  eb.  2,  a.  3.    In  thii  writ  of  intrusian  by  b  nniandennin,  dr 

Cr.   178.  reversionffr,' afier  r  life  offlaie,  the  deimmdnnt  muit  allege  »tti 
Art.  15.    count  on  an  actual  teuin,  had  by  the  person  cretting  iLe  life 
Con.       estate,  and  his  taking  eiplet,    and  llie  fifty   years  alloved  by 
.^i-s.^to'     said  statute  fnr  brinf;ing  the  action,  is  reckcnied  from  his  seiiin, 
not  from  the  death  of  tile  tenant  for  life,  or  from  the  cotn^ 
menceinent  of  tlie  advene  saisin.     The  length  of  adnm  po»^ 
session  had  debarred  the  pit.  in  ejectment  and  obliged  him  to 
resort  to  one  of  the  aiir'teut  remedies  of  tfie  common  law. 
The  second  tenant  for  life  had  been  dead  but  fony  years  be- 
fore the  bill  was  filed  in  1814.     The  first  tenant  for  life,  Ben<' 
jamin  Widdonson,  died  in  1752 ;  wbo  was  aeised  in  fee  April 
il,  1751,  and  seiiled  the  estnte  on  himself  for  hfe;  (lib  heir 
the  ph.]  then  on  Elizabeth  Robinson  for  life,  Sic.;  she  antereil 
in  1753,  and  took  posiessinn.     She  surrendered,  &c.,  1759^ 
and  died  in  November  1774 ;  but  she  suffered  a  recovery,  and 
Ihon  by  will  disposed  of  the  estate  to  the  person  nnder  whom 
the  defts.  claimed.     The  pit.  is  the  remaiaderman  in  fee,  un- 
der the  settlement  of  1751.     The  word  predeeeMsor  m  the  met, 
applies  only  to  a  earporation,  so  not  to  E.  Robinson ;  then  iha 
seisin  meant,  is  that  of  the  anctttor  who  died  above  fifty  years 
before  the  remaindtrwan  sued.     Observed  be  did  not  claim  aa 
heir,  hence  not  in  relation  to  an  anceitor,  and  the  pit.  added 
J^J^'  *■  the  time  began  to  run  from  the  death  of  E.  Robinson,  wlie* 
wtddnraoa  g.  the  adverse  possession  commenced  ;  but  the  master  of  (be 
HuringUD.     Rolls  decided  as  above. 

^  16.  1.  Entry  in  the  attilnu  on  the  pits,  on  seisin  for  Kfe. 
Summon  D  to  answer  to  P,  in  a  plea  of  land,  wherein  he  de- 
mands against  the  said  D,  forty  acres  of  land  in  ' ,  bounded 
— — ,  with  the  appurtenances,  whereof  the  said  D,  unjustly,  and 
without  judgment,  diueued  him  the  said  P,  wiibin  thirty  years 
now  last  past ;  whereupon  the  said  P,  says  that  he  was  seised 
of  the  demanded  premises,  with  tbe  appurtenances  in  bis  de- 
mesne, as  of  freehold  within  thirty  years  now  last  past,  by 
taking  the  profits  thereof  to  the  value  ^20  by  the  year,  and 
tbe  said  D  disseised  him  thereof,  and  still  unjustly  withholds 
the  same. 

^  19.  2.  Entry  in  the  qatinu  by  tbe  heir  on  his  fatber'a 
seisin.  As  above  to  appurtenawxi  which  the  said  P,  claims 
to  be  his  right  and  inheritance,  and  whereof  the  said  D,  un- 
justly and  without  judgment  disseised  A  fi,  father  of  the  said 
P,  whose  heir  he  is,  within  thirty  years  now  last  past,  where- 
upon he  says  the  said  A  B,  father  of  the  said  P,  whose  heir 
he  is,  was  seised  of  the  said'    ■  ,  with  the  appurtenances 

in  his  demesne,  asof/ee  and  right,  within  thirty  years  now 
last  past,  by  taking,  ^c.,  as  above,  and  the  said  D  thereof. 
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di9s«nsed  him,  and  frDni  the  said  A  B,  the  riglit  descended  to  Vol.  VI. 

the  said  P,  who  ikkt  demaods  the  fame  as  son  and  hetr  of  Qh.  (76. 

the  said  A  fi,  and  the  said  D  unjustly  withholds  the  same.         ^rt.  16. 

9.  Entry  in  the  ^uAtu  by  a  minister  on  his  predecessors'       Con. 

^  30.  Summon  D,  to  answer  to  P,  minister  of  the  parish 

of ,  in  a  plea,  as  above,  to  appurtenances  which  he 

claims  to  be  the  right  of  the  said  parish  of  '  '  ;  wltereof, 
the  said  D,  unjustly,  an^  without  judgment,  disseised  one  AB, 
late  minister  of  the  said  parish,  whose  successor  the  said  P  is, 
wkhin  thirty  years  now  last  past.    Whereupon  ihe  said  P  says 

ibat  the  said  A  B,  late  minister  of  the  said  parish  of , 

tritose  successor  he  is,  was  seised  of  the  said  in  his  de- 
mesne, as  of  fee  in  right  of  the  said  parish,  within  iliirly  years, 
&c. ;  taking,  &.C.,  and  thereof  the  said  D  disseised  him; 
and  from  the  said  A  B,  the  right  came  lo  the  said  P,  who  de- 
manded the  same  as  his  suceessor,  in  right  of  said  parish. 
But  the  said  D,  still  unjustly  wiibliolds  the  same.  These  writs 
of  entry  are  but  little  used  except  iiHUassachusetts  and  Maine. 
Not  in  England  till  near  a  century  after  the  conquest,  and 
hare  kmg  been  there  disused,  except  in  a  rery  lew  cases. 
Numerous  are  tlie  forms  of  these  writs  in  the  register  and  old 
books.  Generally  short  and  technica),  suited  to  almost  every 
case  of  freehold  and  fee  simple,  and  excluding  the  absurd 
trial  by  battle. 

$  31.  A  writ  of  entry  liea  to  recover  possession  of  a  store,  9  N.  H.R^. 
though  standing  on  the  land  of  a  third  person  :  2.  If  the  ten-^' 
ul  plead '  the  general  issue  to  thi^  writ,  he  thereby  admits  his 
possession  of  Ihe  demanded  premises  under  claim  of  title,  p.  isr. 
If  two  pits,  jointly  sue  this  writ,  and  one  only  proves  a  title, 
the  tfflant  must  have  judgment ;  and  to  disprove  the  demand- p.  IW. 
Vnl's  sei»n,  the  tenant,  in  this  action,  may  give  evidence  of  a 
title  in  a  third  person.     The  demandant,  Bailey,  chiimed  un> 
der  the  deed  of  Giles  Richards,  of  1603.    The  tenant,  March, 
proved  Richards  sold  all  his  interest  in  1797,  to  one  under 
whom  the  tenant  claimed  ;  but  he  acquired  bis  title  after  the  Bdlsy  v. 
action  was  commenced,  to  which  there  was  some  objection.      M»rch. 

%  9  con.  Ttris  was  a  writ  of  entry  on  the  seisin  of  the  pit's,   j^^j.  17 
intestate  as  in  fee  and  in  mortgage,  by  means  of  a  deed  from       Ctm. 
'the  teoatit,  dated  June   1,  1604,  and  a  defeasance  from  theBkklbntv. 
intestate,  of  the  same  date,  with  a  condition  the  deed  should  Duiieii. 
be  void'  on  payment  of  $1083  in  three  years.     The  tenant 
pleaded  the  general  issue;  also  specially  that  the  defeasance 
vma  never  executed  hy  the  intestate.     At  the  trial,  February 
term,  1619,  the  deed  and  signature  nf  the  defeasance  were 
^ly  proved;  but  the  subsoribing  witness  to-  the  defensance 

vot.  IX.  68 
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Vol.  VI.  farther  testified  that  the  defeaBance  had  never  been  ta  tbe 

Cu.  178.  tenant's  possession,  and  by  express  agreemeDt  of  the  partie* 

Jlrt.   17.    never  was  to  be  delivered  lo  the  leoant,  unless  he  pcrfbrcned 

Cm.       the  condition.     Both  parlies  wished  that  if  the  money  was  not 

i^~,j~.^     paid  at  the  time  stipulated  the  deed  should  not  become  a 

morigaj^G  ;  hence  the  intestate  deposited  the  defeasance  with 

the  witness,  till  the  expiration  of  the  three  years,  when  the 

money,  not  having  been  paid,  the  defeasance  was  returned  to 

the  ph.     Judgment  for  the  tenant.     Held,  1,  au  adm'x.  may 

suMaia  a  writ  of  entry  lo  foreclose  a  mortgage  to  her  intestate. 

2.  If  the  writings  were  a  mortgage  or  not,  was  properly  settled 

on  common  law  principles.     3.  The  said  defeasance  did  not 

render  the  deed  a  mortgage,  as  the  defeasance  did  not  take 

effect.     4.  A  special  non  eat  factum  is  an  unnecessary  plea, 

and  when  ifae  pit.  does  not  count  on  a  mortgage,  the  question 

if  his  title  is  or  is  not  by  a  mortgage,  can  always  be  raised 

by  a  plea  or  a  suggestion,  alleging  his  title  is  only  by  mortgage, 

and  10  this  the  ph.  will  demur  or  take  issue. 

Abt.  19.        ^  4  '^n-  ^o  interest  is  chargeable  on  monies  advanced  to 

Con.       A  child  by  his  parent ;  for  the  true  notion  of  an  advancement 

11  Hm.  B.     is  a  giving  by  anticipation  the  whole  or  a  part  of  what  it  is 

>'*>  3"-         supposed  a  child  will  be  entitled  lo  on  the  death  of  the  parent 

or  party  making  the  Advancement.     It  cannot  be  viewed  as  a 

debt  on  inierebt. 

Abt.  22.        ^Scon.  Former  judgment  how  proved.   When  the  judgmeot 

Con.       in  one  action  is  to  be  the  ground  of  another,  the  identity  of 

the  cause  of  action  may  be  averred  and  proved  by  other  thaa 

record  evidence,  or  by  parol.     A  gives.B  acovenant  to  pay 

the  amount  of  a  judgment  that  may  be  recovered  against  him 

in  a  certain  cnse,  not  exceeding  jl&OO.     A  judgment  is  re- 

8  Pick.  419—  covered  against  B  for  $2000  and  more.     A  is  held'  to  pay 

«4,  Pwker     j  q„]j.  ,i,g  j  1 500^  ^qJ  interest  from  the  lime.     This  sum  is 

ThomiMOD.      demanded  of  him  or  from  the  service  of  B's  writ  on  him. 

Art.  23.       %  15  con.  If  land  be  recovered  in  ejectment,  and  the  deft. 

Con.       goes  into  chancery  to  obtain  compensation  (or  improvements, 

1  lUad.  BB-    tjQ  ^vill  not  succeed  if  he  had  notice  of  the  ph's.  title  when  be 

made  the  improvements.    In  the  ejectment  the  pits,  recovered 

-  on  an  adverse  possession  of  twenty  years  and  more. 

M^rrii fcai*''     ^  purchaser  wlio  is  evicted,  is  not  entitled  to  compeosalioo 

D.  TlrreU.        foi^  improvements,  unless  the  owner  has  been  guilty  of  fraud, 

by  permitting  such  improvements  nithout  giving  notice  to  the 

possessor,  or  of  gross  laches  iu  asserting  his  claim  after  he  is 

apprised  of  it. 

Art.  24.  .     §  2  eon.  If  tba  heir  of  the  disseisee  briug  his  writ  of  entry 

Con._      against  the  desseisor,  this  is  a.  writ  of  entry  in  the  fuiitu,  and 

was  given  by  stau  West.  1,  c.  47,  Reg.  s.^S9 ;  3  Reevec'  HisL 

33.     Some  extend  it  no  further. 
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^  6  CM.  This  act  was  exlenijed  to  A,  holding  lands  under   Vol.  VI. 
k  thie  he  conceived  to  be  good,  though  bad  in  fact ;  and  be-  Ch.  178. 
ing  evicted,  he  was  allowed  ihe  benefit  of  the  betterment  act,    ^ri.  25. 
be  being  in. fact  entered  without  title^  and  held  by  possession       Con. 
and  improvement.     Deft,  in  pleading,  adds,  he  and  those  un-    v,^-s, 

der  whom  he  claims,  have  been  in  actual  possession  of it  Mu 

fm-  six  years  and  more  before  suing  out  ihe  pit's,  writ,  and**"- 
have  greatly  increased  the  value  thereof,  by  virtue  of  the 
buildings  and  improvements  made  by  them,  be. ;  prnys  the 
jury,  if  Ihey'find  for  the  ph.,  mny  inquire,  and  by  their  verdict 
ascertain  the  increased  value  of  the  said  tenement,  by  reason 
of  the  buildings  and  improvements  made  thereon  by  the  '^^''•ii"^!|°'^?'~ 
and  those  under  whom  he  claims.     The  pit.  prays,  if  the  jury  Horemw      * 
find  the  increased  value  by.  Sue.,  may  also  by  their  verdict  i  OrMni.B0»- 
ascertain  what  would  have  been  the  value  thereof  if  no  build- l^^-iw^' 
ia^a or  improcementt  had  been  made  thereon  by,  iic.    See  art.  aQrceoi-'sst- 
33,  a.  1&,  ImprovemenU.     Act  applies  to  tenants  in  common.  ^^■ 

1^  10  C0N.  South  Csrotina.  An  uninterrupted  possession 
and  occupation  of  land  for  five  years  aller  the  right  accrues, 
will  give  a  good  title  to  it  against  a  grant.  Alt  persons  claim- 
ing after  that  time  will  be  barred,  except  infants  feme  coverts ; 
these  are  allowed  five  years  after  of  age,  Sec- ;  and  no  claim 
to  land  is  good  but  by  a  suit  at  law.  Act  February,  178S, 
1  Bay,  375 ;  3  do.  339, 429,  487.  The  maxim  nuUum  temptu 
applies  to  the  Stale.  Const.  R.  Tread.  Ed.  135  ;  1  McCord, 
139,  279,  555.  Act  applies  to  a  judgment  creditor  in  regard 
to  a  bona^e  purchaser,  2  Bay,  339.  The  five  years' possession 
roust  be  actual,  constant,  adverse,  and  notorious,  to  give  title. 
lNol(&.McCord,408;2Noit&.McCord,4l7,578;  1  McCord, 
279;  Const.  Rep.  Tread.  Ed. 329.    Seech.  179, a.  19,s.27. 

§  24.  Eitata in  tail limiteti,  ^c.  Held,  an  advene  possession  ?.*^S- i. 
of  twenty  years  against  the  tenant  in  tail  bars  the  entry  of  thegir,  Hirtio. 
issue  under  ifae  21  Jam.  I,c.  16.     The  general  court  held dile ■. Tnrap 
not  barred.     Its  judgment  reversed  in  the  court  of  appeals,  "^  ^^' 
June  T.  1796.     By  devise  in  1677,  Richard  Webb  and  John 
Webb  became  seised  in  l^il  of  a  tract  of  hind  called  Bedford. 
By  deed  of  partition,  July  25,  1710,  R.  Webb  became  seised 
of  the  wesi  moiety.     The  same  day,  by  deed  of  bargain  and 
sale,  sold  his  said  moiety  to  John  Wilson,  and  died  May  10, 
1719,  without  issue  of  his  body,  leaving  John  Webb  2d.,  bis 
nephew  and  heir,  14  years  old.     Wilson  bargained  and  sold 
to  John  Knowles ;  his  child  and  sole  heiress  was  Mary  Knowles. 
She  devised  to  her  daughters  Sarah,  Elizabeth,  and  Margaret, 
the  defls.     They,  and  those  under  whom  Ihey  claim,  held  the 
sole,  exclusive,  and  adverse  seisin  of  said  west  moiety  from 
July  26, 1710,  until  the  entry  of  the  lessors  of  the  pit.,  July  1, 
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V«L.  VI.  1763,  without  any  ctaim  or  iDtsrniptioabysaid  leisors,  ortbose 
Ch.  178.  uoder  whom  they  claimed.  There  was  a  spscial  verdict  ia 
Art.  25.  ejectment.  Tlie  question  made  nas,  '  whelbflr  every  issue 
Cm-  in  tail,  liaving  a  new  title,  ia  allowed  20  year*  to  briag  an 
s.^'^v-^.'  ejectment;'  and  if  ihe  ancestor,  by  his  laches,  si^r  himself 
to  be  barred,  will  that  aSect  the  issue  in  tail?'  Pk.  cited 
33  H.  8,  c.  2,  as  to  formedon,  and  31  Jam.  1,  c.  16,  incluil- 
ing  the  formedon  in  descender.  In  arguing  for  the  defts., 
great  stress  was  laid  on  the  lessors  of  the  pit.  having  lost  their 
right  of  entry  in  ejectment,  and  their  rigkt  of  potteitien. 
Agreed  the  first  tenant  !□  tail  was  barred,  as  he  did  not  enter 
in  twenty  years  after  his  right  to  enter  accrued ;  hence  argued 
all  his  issue  was  barred,  and  that  if  each  bad  «  right  of  entry, 
as  on  a  new  title  in  him,  it  might  be  ad  infinitum.  But  did 
not  the  niakers  of  ll>e  statute  de  donit,  mean  this  ad  ittjiniiwm 
if  the  issue  so  continued?  Yet  the  21  Jam.  1,  might  defeat 
this  meaning;  and  the  question  was,  did  It?  Pinckney,  coun- 
sel for  the  deft.,  in  tbo  court  of  appeals,  admitted,  and  truly, 
tliat  the  statute  de  donis  perpetuated  the  estate  by  descent,  in 
the  issue  perfonaam  doni,  as  long  as  it  should  continue.  Of 
course  he  admitted  it  so  continued,  until  defeated  by  later 
statutes  or  inventions  to  dock  the  entail.  He  also  admitled 
the  issue  may  recover  ia  formedon  when  it  canoot  in  ^ectaunt. 
His  point  here  was  ilie  issue  in  tail,  has  the  estate  solely,  by 
heirship,  and  when  21  Jam.  I,  was^naoted,  bis  ancestor  could 
by  fine  recover  and  bar  his  issue.  -  Hence  it  ceased  to  be 
secured  by  the  statute  de  doniti  Ibis  was  true,  21  Jain.  1; 
so  said  P.,  the  issue  in  tail,  is  within  the  worda,  'and  their 
heirs'  in  31  Jam.  1 ;  and  the  formedon  in  detctnder  is  his 
highest  action ;  his  writ  of  right  barred  after  twenty  year:. 

It  may  be  observed,  that  neither  coiut  gave  any  reasons; 

nor  in  the  report  does  any  counsel  appear  for  the  ph-  id  the 

court  of  appeals.     Mr   Piuckney,  in  47  pagee,  found  90iDe 

decisions  on  old  statutes,  as  IS  E.  I,  c.  4 ;  S7  E.  1,  c.  11 ; 

IR.  3,0.  7;  4H.  7,c.  24;26H.8;33H.8,c.2;  10 and  11 

W'  3i  c.  14,  &c.,  that  seemed  to  include  keirt  in  taiL,  but 

none  on  31  Jam.  1,  c.  16,  that  had  any  bearing  on  the  point 

first  above  staled. 

Art.  33.         ^  ^^  <^c"-  •^tfinptit  for  use  and  occupatioo  of  a  house  and 

Con.  lo'  in  Troy.    The  deh's.  wife  entered  Sept.   1819,  widt  the 

Bradlef  n.       pit's,  consent  to  hold  it  free  of  rent,  without  limitaliai  of  time, 

^"g'- *  ^g*'  she  engaging  to  pay  the  ground  rent,  $6  25,  due  to  Vandec^ 

ca,  849—35  .  [jgyjg„_     rffy  iijjg  the  deft,  assented,  and  paid  it  up  to  May  I, 

1832.     Oct.  36,  1830,  the  pit.  ^ve  notice  to  the  deft,  and  hi* 

wife  to  quit  within  three  ffloathalrom  that  time;  proof  the  pre- 
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uuses  were  woith,  io  fact,  fran  ^100  to  ,^140  a  y««r.  Ph.  V«i..  IV. 
clumed  leat  accgrdingly  kx  tbetime  attar  the  notice  «xpiTBd.  Cb.  178. 
So  Uie  judge  clurgfid  the  juiTi  bcddiog  the  ootice  to  quit  suffi*  jlrt.  33. 
cieat.  Verdict  for  $137.  Deft,  excepted  to  the  judge's  deci*  Con. 
GiOB.  New  tdtd  grtuKed ,  and  held,  1-  A  maacy  at  mili  ie  \.t>^.^~^^ 
held  to  be  a  tenancy  from  year  to  year  merely  for  tbe  purpose 
of  DoUce  to  quit :  2.  Three  montlu'  notice  lerminatee  thie  ten- 
ancy;  aaditseeioE  after  thi£,  the  lessor  may  have  trespass: 
but,  3.  Ib  such  caae,  wh»e  the  holding  is  at  a  stated  reot,  as 
here,  f6  25.  The -notice  turns  the  tenancy  at  wiU  into  a  ten- 
ancy/rom  year  to  year,  running  from  the  expiration  of  the  three 
mouths'  jjotjce ;  4.  This  imposes  the  necessity  of  hx  mouths' 
notice  to  quit  ending  on  a  day  in  the  year  agreeing  with  die 
end  oi  tbe  three  tnonths'  notice  in  order  to  warrant  en  eject- 
otent :  and  5.  The  holding  over  from  year  to  year  is  at  the 
former  rent ;  here  I  thbk  was  the  error  above ;  6.  Where  the  ten- 
ants bold  over  after  such  notice  without  any  new  stipulation,  the 
law  inyUes  an  agreement  that  it  he  at  ibe  former  rent :  admit- 
ted where  the  iralding  over  is  of  the  tame  forma'  teoancy,  be- 
cause id  Urmt  pass  over  with  it  as  if  A  be  my  tenant  for  a  year, 
and  he  holds  over,  the  tenaDcy  and  die  terms  of  it  pass  together, 
tfi£  iermt  om  annexed  to  the  ttmana/.  But  die  case  is  veiy  d^er- 
eai  when  the  first  term  agreed  is  ooe  thing  as  a  tenancy  at  will, 
to  which  here  the  ground  reutv$6  35,  was  annexed  ;  and  tbe 
second  teem  is  a  d^ermt  thing,  as  ft  term  ^ron  year  to  year,  on 
what  principle  do  the  terms  ct  the  Erst  teOiBncy  become  tmnex' 
ed  to  the  second  t^uucy,  so  different,  resulting  from  a  new  and 
diSeieot  agieaniy»)t  expressed  or  implied  of  the  parties.  It 
seeaos  obvious  when  the  first  isnancy  at  will  ceaced  to  exist,  the 
lerau  of  it  ceased  to  exist  aJso ;  and  when  a  second  and  new 
tenancy,  as  from  year  to  year,  was  so  agreed,  tbe  understanding 
of  tbe  pardes,  and-  so  the  law  annexed  new  and  reasouabte 
terms  (o  this  naw  tenancy,  that  is  a  reasonable  reot ;  so  the 
judge  below  was  right ;  the  authorities  for  the  new  trial  cited 
Dy  the  court,  did  not  apply  to  this  peculiar  cam.  \Xi.  St  £. 
159-163.  Tbe  first  tenancy  tUs^  was  conUnued  over.  7 
Johns.  R.  ^—^,  was  a  case  of  waste  and  tre^>aae  therefor,  ta 
the  psund  the  tenant  at  vfUl,  by  his  waste,  bad  terminated  bis 
estate.  5  D.  kS..  477,  Dos  «.  Bell,  is  the  same  as  1  D.  8e 
£.  159,  kc  A»  to  15  Johns.  R.  505,  it  was  not  decided  as 
ajqilymg. 

J  13  coK.  A  tenant  holding  under  a  parol  lease  is  tenant  at 
on  Mass.  Act,  1783,  ch.  37.  Quere  if  he  be  entitled  to  no- 
tice to  quit ;  if  he  is,  notice  must  be  regulated  by  the  terms  of  the 
contract,  as  vltere  the  letdng  is  by  tbe  month,  a  month's  nodce 
is  sufficient.  This  wa»  a  writ  of  entry  swrftwuiii.  PUMtuddit-^gc^f^J^ 
Meitin.     The  ph.  had  sued  for  rent  at  $7  a  month  and  recov-Lmt. 
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Vol.  VI.  ered  ;  the  court  thought  this  was  sufficient  evidence  the  tenant 
Ch.  178.  held  from  month  to  month  ;  hence  a  month's  notice  was  suffi* 
Art.  33.  cient,  and  as  he  acknowledged,  he  was  requested  two  months 
Con.  before  aued,  to  remo?e,  he  had  sufficient  judgment  against  hior. 
^.^-v-w  It  does  not  seem  yet  to  be  settled  in  Massachusetts  whether  a 
tenant  at  will  is  entitled  to  notice  to  quit  or  not ;  if  any  notice,  it 
must  be  reasonable  notice  only ;  for  if  for  any  certain  time,  as  six 
months,  three  months,  or  one  month,  tac.  it  is  obvious  he  would 
not  be  tenant  at  loUl,  for  if  three  months'  notice,  for  instance,  and 
notice  to  quit  be  given  in  him  in  one  hour  after,  he  would,  of 
course,  be  tenant  for  three  montla  from  the  lime  of  the  notice 
given ;  as  till  the  expiration  of  the  three  months,  he  would  be 
immoveable  in  any  manner ;  and  it  is  obvious  that  the  reaiona- 
ble  notice  if  necessaty  at  all,  must  be  according  to  circumstan- 
ces. A  tenant  at  will  of  a  wharf,  for  instance,  when  he  is  not 
using  it,  may  conveniently  quit  on  a  few  minutes  notice.  Not 
so  a  tenant  at  will  on  a  large  farm  in  the  season  of  raising  his 
crops,  &e.  It  is  thought  by  some  to  be  a  hard  case  that  a  ten- 
ant at  will  must  quit  without  previoiu  notice.  It  mar  be  ob- 
served it  is  his  own  choice  to  he  a  tenant  at  will.  He  cannot 
be  turned  out  hy  force,  and  if,  when  ordered  out,  he  does  not 
move,  he  is  only  subject  to  an  action  and  costs,  or  to  be  moved 
without  violence.  A  man  who  gives  his  note  to  pay  on  demand, 
is  immediately  liable  to  sn  action  and  costs,  even  without  any 
notice  or  demand.  However  unprepared  to  pay  he  may  be, 
yet  such  notea  are  daily  given.  This  only  is  proved,  men  must 
be  careful  in  making  their  contracts ;  though  I  think  reatonoMe 
notice  is  best,  I  see,  if  not  required,  no  greater  hardship  in  this 
than  in  scores  of  other  cases  m  which  men,  by  their  own  negli- 
gence in  making  their  contracts,  or  in  tbeir  neglect  to  make 
them,  or  careless  conduct,  subject  themselves  to  inconve- 
niences. 

§  14.  Penmylvania.     JVotiee  to  quit  mutt  be  given.     I.  In 
case  of  a  lease  fjr  a  year,  and  from  year  to  year,  as  long  as 
both   parlies  please ;  so  if  the  lease  be  to  one  to  hold  dui^ 
ing  the  lessor's  pleasure ;  but  where  it  is  to  expire  at  a  day  cer- 
tain, notice  to  quit  is  not  necessary,  and  without  it  the  lessor 
may  maintain  ejectment.     But  if  the  lessor  permit  the  lessee  to 
'bold  over  a  number  of  years  alter  the  lee^e  is  expired,  he  must 
Bcdibcdv.  Meg'"®  notice  to  quit.     Where  there  is  a  lease  from  year  to  year, 
ElkerrM,  2     notice  to  quit  must  be  given  three  monthi  before  the  expiration 
Sm.  fcB.4»~^  /Ae  year,  and  if  not  given  the  moment  another  year  b^ns, 
1  Bnn.  SM.     ">e  lessee  holds  to  the  end  of  it. 

If  the  lease  be  for  a  year,  and  the  lessee  is  allowed  to  bold 
over,  from  year  to  year,  notice  to  quit,  given  the  first  month  of 
5  Serg.  fcR.    a  new  year  is  illegal,  lessee  holds  for  that  year. 
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V6L.  V!. 
CHAPTER  CLXXIX.  Ce.  179. 

GENERAL  PLEAS  IN  BAR.  A"''-  J- 

Cm. 

^  3.  Where  ihe  condition  of  a  bond  coniainB  several  par-     ^-"-vx^/ 
ticulu  maners,  (be  obligw  cannot  plead  performance  geaeralljr, 
but  must  shew  bow  be  ms  performed  each  part.     Reynolds  v. 
Terrance,  1  Const.  Rep.  135. 

^  14.  hidditatus  atatunptit  for  work,  and  a  quantam  nt«r«U.stiiUe.  R*f*D> 
Plea,  that  there  was  a  special  agreement,  and  that  the  ph.  had|(^oiut  Bep. 
violated  it,  concluded  to  the  country,  and  the  pit.  joined  issue.    * 
Held,  the  plea  and  issue  precluded  the  deft,  from  excepting  to 
the  declaration. 

^  9.  If  a  minor  and  s  person  of  age  eive  a  note,  l(0lh  roust  Ast.  8. 
.be  sued,  as  the  minor's  note  is  only  vmdime  and  not  void.  The    Con. 
ph.  stated  was  a  mtnor,  and  so  he  sued  the  other  alone.     Cited  li?*^'  '^^ 
Gouch  V.  ParsonS]  and  many  cases. 

1  Pick.  R.  500-502,  Woodward  c.  A.  W.  ig.  H.  Newhall. 
Action'onajoimcoDtracl.  One  deft,  pleaded  infancy.  Held,  the 
pit.  might  entei'a  noUe  protefpa  against  him,  and  proceed  against 
the  other  deft. 

§  15,  For  the  purpose  of  pleading  infanf^,  a  plea  of  pay- *  Hm.  fc.  J. 
ntent  may  be  withdrawn  at  the  trial.  *"' 

^  34.  Evans  «.  Norris,  1   Hayw.  411,  an  account  against ji^     ,. 
the  ph.  is  not  admissible  in  evidence  under  the  plea  of  payment,    r, 

§  2.  8  Wheat.  675-^81,  Siglar,  &c.  administrators,  pits,  m  fX^'^K 
error  v.  Haywood,  State  treasurer  of  North  Carolina.  Held,  r,'  ' 
an  executor  or  administrator  is  not  liable  to  a  judgment  beyond 
the  assets  to  be  administered,  unless  be  pleads  a  false  plea  :  2. 
K  he  fail  to  support  his  |dea  of  pUne  adminutravit,  it  is  not 
necessarily  a  false  plea  within  his  own  knowledge ;  and  if  it  be 
found  against  him,  the  verdict  ought  to  find  the  amount  of  assets 
onadmioistered,  and  the  deft  is  liable  for  that  sum  onty :  3. 
Then  the  judgment  is  de  bonu  ttttatoris.  Cb.  29,  a.  4,  s.  17  ; 
a.  16,  s.  31. 

^  19  con.  Such  act  in  another  Slate  m  which  Ihe  contract  j^j..  jg, 
was  made,  and  all  parties  were  resident  and  citizens,  is  no  bar    Con. 
to  an  action  in  this  State  on  a  promissory  note  there  made.  p.  ir  Mu«.  R. 
160.     The  act  runs  not  against  a  foreign  creditor  who  has  an"^""'- 
agent  here. 

^  31  con.  By  Iheact  of  limitadoniof  rennsMee,  of  1797,  a9WbaBtB«- 
possession  of  seven  years  protects  only  when  held  under  a  grant  ^k^"'  * 
or  under  mesne  conveyances  which  connect  it  with  a  grant.    A Tumer! 
void  deed  is  not  such  a  grant ;  and  1  Wheat.  476.     Same  prin- 
ciple, 1 1  Wheat.  325-332. 

^  33  con.  Guy  brought  detinue  to  recover  sundry  slaves. 
Pleas,  non  deiintt  and  the  Tennessee  act  of  limitations  of 
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Vol.  VI.  three  yenrs,  &c.     Issue  on  Ifae  non  dtttntt.    On  the  otfier 

Ch.  179.  ~  plea  a  replication  on  ibe  savbg  claase.     Held,  ibe  terms  '  be- 

^rt.  19.    yond  seas,'  in  the  saving   clauses  of  k  Mstute  of  limitations, 

Con.       are  to  be  construed  as  equivalent  to  without  the  Unitt  of  the 

v^>-v-<«^    SttUe,  where  tbe  statute  is  enacted.     LiniitMbiis  ta  to  slares 

ID  Virginia  and  Tennessee — ph.  of  Virginia,  daft,  of  Teatie»- 

sec — qvMTt.     II  Wheat.  361-874,  Shelby  sw)  olhen,  es»* 

cutors  of  Shelby,  pits,  in  error,  e.  Guy.    7  Wheat.  348. 

« Wheat.  5«.      ^  ^^  '^*''-    Sltory,  J.,  in   giving  the  optnioo  of  rtte  court, 

said,  '  We  think,  therefore,  that  the  true  and  safe  eouree  is  to 

abide  by  the  rule  of  law,  which,  after  a  lapse  of  time,  will 

pretvvtt  payment  of  a  debt,  surrender  of  a  deed,  and  eiiin* 

giiishinent  of   a  trust,  where  circumstances  may  reasoDably 

justify  it.     The  doctrine  in  Hillar)'  v.  Waller,  12  Ves-  281- 

.    266,  meets  our  entire  approbslion.'     The  ground  here  is  pr»- 

ntmption. 

I  Swg.  fc  H.        Though  trusts  are  not  strictly  within  (he  statute  of  limint' 
*■*■  lions,  yet  equity  adopts  the  principles  of  the  statute. 

By  twentyone  years' possession  of  land  a  right  of  posset- 
sion  is  acquired.  Snfficieiit  for  defence  also  whereoD  to  recoV' 
er  in  ejectment.  5  Serg.  ic.  R.  240.  Circumstauces  may 
pro7e,  in  law  ur  equity,  the  deft's.  possession  has  not  been 
adverse.  2  Serg.  ti  R.  527.  And  if  he  hold  under  A  he  may 
prove  A's  possession  adverse,  to  make  out  tnenlyone  years. 
5  Serg.  ti  R.  254. 

Residence  is  not  necessary  to  constitute  adverse  poesession. 
May  be  by  inclosing  and  cultivating.  3  Serg.  &  R.  291, 
Johnson  v.  Irvio  ;  1  Serg.  &[  R.  Ill  ;  4  do.  315-346.  A 
citizen  of  South  Carolina  is  not  il  pereou  beyond  tea.  Sec. 
Ward  V.  Hallam,  s.  33. 

II  VhoiL  DM     ^  37.  An  acknowledgmeU  of  ths  debt  by  the   peraooal 
'*^-  repiQseutativa  uf  the  original  debtor,  deceased,  wUl  notlska 

the  case  out  of  the  statute  of  limitations^ 


CHAPTER  CLXXX. 

R£PLICATION. 


^  6  con.  Defects  in  a  replication  ought  to  be  specially  de- 
murred to.  1  Mc  Cord,  568.  Must  answer  ihc  whole  plea  ; 
therefore,  when,  in  an  injunction  bond,  the  condition  was,  the 
dell.  '  prosecute  his  suit,  or  abide  the  decree  of  the  court,* 
and  he  pleaded  performance  of  the  condiiiou,  and  the  pit.  as- 
signed one  breach,  to  wit,  that  the  deft,  did  not  prosecute  his 
suit  to   effect,  the   replication   was   held  bad  on   demurrer. 
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CoDst.  Rep.  Trasd.  Ed.  126,  Reynolds  v.  Torrence.    In  this    Vol.  VI. 
caw,  too,  the  plea  was  bad,  lor  when  the  condition  of  a  bond  Cb.  ISO. 
cooaists  of  several  parts,  the  obligor  must  show  bon'  he  has    jirt.  1. 
performed  each  particular  part.  Td.  Con, 

^  35.  To  an  action  on  an  injunction  bond  conditioned  to     \.^-.„~,^ 
prosecute  the  bill  to  eflect,  or  abide  bj  the  decree  of  the 
court,  the  deft,  pleaded  perforniBnce,  and  the  pit.,  in  his  re- 
plication, assigned  only  one  breach,  namely,  that  the  deft,  did 
not  prosecute  his  suit  to  eflect.     Demurrer  to  the  replication,  j  (^qq^  ^^ 
and  adjudged  bad.     The  condhion  nas  in  the  alternative  to  lU. 
perform,  or  to  abide,  Sic.  The  condition  was  performed  by  the     ^ 
daft,  if  he  did  either,  and   the  bond  not  forreited.     As  the 
fix.  only  negatired  the  performance,  he  left  an  implication 
the  deft,  fulfilled  the  other  part,  so  no  forfeiture  at  all. 

^  1  cen.  3  Pick.  388,  389,  Merry  v.  Gay.  In  an  action  Art.  3. 
of  corenaat,  a  plea  of  non  est  factum  may  be  joined  nilli  a  '  Cm. 
plea  of  payment.  ' 

^  5.  All  motions  for  leave  (o  plead  double  must  be  made,  SB*J- *'*<'. 
in  tba  circDtt  court,  tfdente  curia,  and  not  before  a  judge,  at 
his  chambers,  nor  in  the  court  of  appeals.     A  motion  to  plead 
,  double,  as  non  demini,  and  '  no  rent  in  arrear,'  may  be  grant- 
ed at  any  time  in  the  discretion  of  the  court,  so  as  not  to  sur- 1  Me  Cord,  il 
prise  the  pit. 

^  6.  The  filing  of  consistent  double  pleas,  so   far  as  tlieirg  uc  C«rd, 
merits  are  concerned,  is  a  mere  motion  of  course,  requiring  l^- 
only  counsel's  signing. 

I  9  con.  4  Pick.  137,  138.     To  declare  on  n  hate  and  Abt.  4. 
reply  a  parol  agreement  is  b  departure.  Con. 

^  4  cen.  Afrivoloia  demurrer  is  in  fraud  of  the  ninth  rule  Art.  6. 
of  April  term,  1 796,  declaring  a  cause  at  issue,  after  twenty    Con. 
days,  and  though  serrad  witbin  the  time,  will  not  be  cause  f°'^'*'t^^  , 
setting  aside  an  inquest :  2.  If  it  be  plain,  from  (be  nature  of  |  cowan  IH- 
the  pleadings,  which  plea  the  replication  is  intended  to  answer,  lU- 
this  is  certain  eM^gh,  without  expressly  pointing  out  the  plea 
intended  by  the  numerical  order,  or  any  other  way.    As  there 
was  an  affidavit  of  merits,  the  motion  to  set  aside  the  inquest 
was  'granted  on  the  usual  terms.     See  ch.  1 63,  s.  33,  con- 
nected with  that. 

A  plea  is  not  set  a«de  merely  because  ^vo^oiu.     Nor  can  iHtIi  v.  Ai- 
ihe  pit.  treat  it  as  a  nullity,  and  enter  a  rule  of  course  for  J2^  **'"*"' 
judgment,  aa  by  default,  or  confession  by  nil  dicit.     The  deft, 
has  a  right  to  retain  it  on  the  record,  and  have  it  passed  upon, 
with  a  view  to  bring  a  writ  of  error. 

%  2  COR.  An  action  brought  in  the  name  of  A.  B.,  cashier  Art.  8. 
of  B  certain  bank,  is  an  action  by  A.  B.,  indniduaUy,  and  the   Con. 
Toi»  iz.  69  *  RuMl.  N». 
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Vol.  IV.    words  cashier.  Sic.  are  surplusage ;  and  a  corporation  can  on- 

Ch.  180.  )y  sue  by  the  name  and  style  given  it  by  law. 

^rt.  11.        ^  32.  or  a  specialty;  it  need  not  be  made  where  it  has 
Con.       been  pleaded,  and  remains  in  another  court,  or  in  the  same 

^^^^-^  court  in  another  action,  such  former  profcrt  being  averred. 
2  Bibb,  330.  Nor  where  it  is  in  the  possession  of  ihe  ad- 
verse party.  3  Bibb,  8.  To  an  action  on  a  covenant  for  the 
conveyance  of  land,  the  deft,  pleads  a  tender  of  a  deed,  ac- 
cording to  the  true  intent  and  meaning  of  the  covenant.  He 
must  make  a  profert  of  the  deed.  1  Bibb,  383.' 
Art.  12/         ^saumpnt  for  use  end   occupation.     Plea,  that  afler  the 

Con.  CRDSc  of  action  accrued  and  before  ibe  suit,  the  deft,  deliver- 
ed to  the  pit.  certain  goods  in  satisfaction  of  the  promises  in 
the  declaration,  and  the  pit.  accepted  Ibem  in  satisfaction. 
This  plea  being  in  every  respect  false,  the  court  allowed  the 
pit.  to  sign  judgment  for  want  of  a  plea.  1  Barn.  &,  Cres. 
286.  See  Practice,  cb.  194,  a.  1,  s.  19.  False  plea  not  set 
aside,  unless  intended  artfully  (o  draw  the  pit.  titio  special 
pleadings  to  his  disadvantage,  &u:.  4  Cowen,  47, 46 ;  3  B.  & 
A.  197,  777. 


CHAPTER  CLXXXI. 

£EMURRERS. 


Art.  1.  ^2  con.  1.  Un  demurrer  the  parly  who  commits  the  first 

Con.  substanlini  fault  in  pleading  shall  have  judgment  against  him ; 

2.  This  was  an  action  of  nuumfmt  on  a  policy  of  insurance, 
founded  mainly  on  the  clause  that  respected  tfae  ship's  being 
rotten.     In  this  clause  it  is  provided, '  that  if  the  vessel,  upon 
a  regular  survey,  shall  be  thereby  declared   vmeaworthf  iy 
reaton  of  her  being  untound  or  rotten,  or  incapable  of  pro- 
secuting her  voyage  on  account  of  her  being  unsoond  or  rot- 
ten, then  tlie  assurers  shall  not  be  boimd  to  pay  their  sub- 
scriptions aa  the  policy  : '  3,  A  plea  bad  in  substance  is  not 
pT"]*^       aided  by  the  replication:  4,  In  declaring  on  a  contract  weH 
H.I. 3.'— 8     stated  in  the  first  count,  it  need  not  be  repealed  in  the  after 
Coks,  ISO.— 2  counts  in  the  same  declaration,  but  it  is  enough  to  declare  that 
ij.^'ISi~^''it  is  the  same  as  is  stated  in  first  count:  5.  A  survey  on  a 
vessel  accorumg  to  said  rotten  clause  is  properly  made  witnm 
a  reasonable  time  after  tbe  vessel  arrives  at  her  port  of  desti- 
nation :  it  need  not  be  made  before :  6.  In  pleading  such  a 
survey,  it   is  enough  to  state  it  was  regular.     If  the  assured 
has  a  right  to  object  to  circumstances  of  impeachment,  it  bn- 
Jon^s  lo  him  to  state  them :  7.  An  averment,  Ihe  ship  was,  by 
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sucb  survey,  declared  unseaworthy,  by  reason  of  being  rotten,   Vol.  IV. 
is  sufficient  within  tbe  rotten  clause  ;  so  far  the  plea  specially   Ch.  181. 
pleading  the  ship  was  rotten  was  good :  but  8.  An  averment,     ^rt.  1. 
the  ship  was  found  by  the  survey  to  be  in  a  very  bad  and  rot-       Con. 
itK  emiditian  is  not  good.     It  implies  a  mixed  cause  of  unses-     v^^.-^/ 
worthiness,  whereas  the  plea  ought  to  show  clearly  that  the 
unseaworthiness  arose  from  the  rottmnetM  only,  to  make  a  bar 
flat  and  complete,  within  the  said  rotten  clause,  so  this  plea 
was  bad  in  subsUnce,  and  not  aided  by  the  pit's,  replication : 
9.  Tbe  del),  need  not  stale  in  his  plea  matter  that  properly 
comes  from  the  pit.     'Rie  survey  is  the  act  of  tbe  <ufur«(J:30JahDi.si9. 
the  aatirert  are  not  parties  to  it,  so  not  answerable  for  any  4  John*.  R, 
defects  there  may  be  in  it :  10.  The  plea  slated  a  survey  made  "•■ 
at  Cadiz,  and  the  replication  traversed  that  the  survey  was 
made  at  Cadiz,  or  dtewhere,  so  this  replication  was  bad  on 
special  demurrer:  11.  The  issue  roust  be  as  broad  as  the 
traverse ;  a  rejoinder  as  broad  as  such  replication  would  be  a 
departure  from  the  plea.     Griswold   &  al.  v.  National  Ins. 
Co<  of  the  city  of  New  York,  3  Cowen,  96-120.     In  this 
case  there  were  three  special  counts  on  the  policy,  on  the  prin- 
ciple above.     The  fourth,  the  usual  money  counts  consolidat- 
ed into  one.     The  policy  stated  in  each  count  contained  said 
rotten  clause-     The  policy  in  the  second  and  third  counts  was 
Slated  thus, '  for  the  same  voyage,  and  upon  the  same  subject 
matter  of  insurance,  and  upon  the  same  terms  and  stipula- 
tions, and  containing  therein,  to  the  same  effect,  as  in  the  said 
policy  of  insurance  in  the  said  first  count  of  this  declaration, 
as  above  montioned,'  Su. 

It  is  to  be  inferred  from  all  the  pleadings  and  decisions  in 
this  cause,  that  these  said  counts  were  considered  as  good. 
Pltat  to  the  first,  second,  and  fourth  counts,  the  general  issue. 
To  the  first  and  second  counts,  a  regular  survey  on  the  vessel, 
stating  when  and  where,  8ic.  on  which  survey  she  was  declar- 
ed unseawortby  by  reason  of  her  being  rotten.  To  the  first 
count  alone,  a  regular  survey  on  the  vessel,  upon  and  imme- 
diatdy  after  her  arrival  at  Cadiz,  to  wit,  on  the  15th  October, 
1819,  by  which  she  was  found  to  be  in  a  very  bad  and  rotten 
coKdkwnf  and  that  to  make  her  seaworthy  would  amount  to 
^5000,  or  upwards,  according  to  the  report  of  Thomas  Hill, 
one  of  the  surveyors,  a  ship  carpenter,  and  that  it  was  the 
firm  opinion  of  the  surveyors  it  would  be  best  for  all  parties 
coacenied  in  the  ship,  that  she  should  be  condemned.  To 
the  second  count  akme,  the  aame,  omitting  the  report  of  the 
ship  carpenter.  To  the  third  count,  a  non  oMtumpnt,  as  to 
the  general  average,  and  as  to  the  residue  a  survey  in  tbe 
saoM  form  as  the  last  mentioned  plea  to  the  second  count. 
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Vol.  VI.  Replicatian — to  ibe  fecpnd  plea,  which  covered  the  first  and 
Cb.  181.  second  counts,  that  the  ship  arrived  at  Cadiz  September  16, 
Jlrt.  1.  1819,  Bod  after  tlie  eipiraiioo  of  at  least  fifteen  daji,  to  wit, 
Cor.  oq  the  Ittb  of  October,  1819,  a  surrey  on  the  vessel,  by 
which  it  was  found  that  the  stern  franie  bed  apparently  wo^- 
ed  the  wooding  ends  under  the  counter,  open,  and  the  ship 
making  a  great  deal  of  fvater  ;  that  after  the  eipiration  of  at 
least  nineteen  days,  and  not  sooner,  to  wit,  on  the  15th  ot 
October,  1819,  a  second  survey,  mppkmental  to  the  first  to 
ascertain  the  expense  of  the  repairs  reported  by  the  first  sur- 
vey, by  which  survey  it  was  found,  as  staled  in  the  third  plea, 
with  an  averment,  that  the  second  survey  is  the  same  as  the 
onu  mentioned  in  the  second  plea ;  that  the  survey  was  not 
ordered  by  a  court  of  admiralty  or  other  competent  jurisdic- 
tion, that  the  surveysrs  were  not  sworn  according  to  maritime 
law  and  usage ;  that  it  was  not  e  regular  survey  within  the 
policy  ;  and  concluded  with  a  formal  traverse,  that  this  sor- 
vey,  or  any  other,  had  upon  the  ship  at  Cadis,  or  eUaahtre, 
found  the  vessel  unseawonhy  by  reason  of  her  being  rotten, 
in  manner  and  form,  &cc.  To  the  third  plea  the  same,  omit- 
ting the  traverse.  To  the  fourth  plea  the  same,  except  con- 
cludbg  with  a  traverse,  that  the  survey,  mentioned  in  the 
fourth  plea,  was  of  any  other  tenor  and  effect  than  in  the  re- 
plication set  out ;  as  to  the  residue  of  tlie  fifth  plea,  the  same 
as  in  the  fourth.  Special  demurrer  to  each  of  the  rcfibcft" 
tionS)  assigning  the  following  causes  to  the  ccplicalion  to  ibe 
second  plea :  1.  The  traverse  seeks  to  put  in  issue  mstten 
not  in  the  plea  :  2.  It  is  double  and  multifarious  :  3.  No  apt 
and  proper  issue  can  be  tiiken  upon  the  traserse  :  4.  The 
traverse  tenders  an  issue  on  matters  contained  in  the  iaduee> 
ment :  5.  In  other  respects  double,  upcertain,  Sic. 

II.  To  the  replication  to  the  third  plea,  1.  It  dots  not  tra- 
verse or  avoid  llie  matters  contained  in  the  plea,  except  bjr 
inference  and  legal  construction  :  2.  It  !s  evasive,  uocertaiD, 
not  issuable,  and  argumentative,  in  alleging  that  the  surveys 
were  made,  one  at  least  fifteen  and  the  other  al  least  nio^eco 
days  after  the  arrival  of  the  ship  :  3.  It  is  double  and  rouki- 
farious,  seeking  to  put  in  issue  distinct  and  iodepeadent  facts 
thus :  1 .  That  the  second  survey  was  not  had  by  the  ocder  of 
the  court  of  admiralty,  or  other  competent  authority  ;  2.  Sur- 
veyors not  sworn  :  3.  Not  a  regular  survey  within  Uie  a)«tiiing 
of  the  policy  :  4.  That  there  was  another  survey  of  Qclobet 
llih  :  5.  Tliat  the  one  of  the  15th  was  supplementai  to  the 
other :  6.  In  other  respects  doubly,  uncertain,  &u:. 

in.  To  the  replication  to  the  fourth  plea :  1.  The  Irsverse 
seeks  to  put  in  issue  the  matters  coolained  in  the  inducement : 
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3.  It  cqntajiut  Qoly  mVtm  of  I»gf4  iufwtooe  and  canslntelioa,  Vol.  VI. 
Brifflng  out  of  tb9  indmrnent  i  3.  IVq  apt  or  proper  Utue  can  Cu.  181. 
be  taken  ea  it :  4t  It  id  in  othor  ro^wota  uacepuin,  ha.  Art.  1. 

IV,  To  Ui«  replioKUon  to  th«  residpe  of  the  fiftb  pice,  iho  Cm. 
^ipo  f^uf^fl  9*  K>  thq  reRidue  of  tbo  rourth  pica,  Joinder  in  s^^^"^/ 
d«tipuFre.f  tg  e«ch  aopuatoly.  May  term,  183S,  J.  Wflls  fw 
dffip.,  firausd  i>i  support  of  the  denuirnrs,  and  O.  Oriffilli 
^d  T.  Xt  Gmmetl,  for  tbe  plu.,  at  great  length,  and  cited 
DHflli^raus  authorities.  The  decision  as  above.  I  have  thus 
noticed  this  cause  eome  what  at  livg»,  not  only  on  accoinit  of 
the  Dtatter  in  it,  hut  also  for  tb«  novelty  of  the  pleadings  in  an 
Anerican  insurance  cause.  Judgment  for  the  defts.  on  (heir 
demurrar  to  the  replicatios  to  the  second  plea,  (Cadti:  and 
tUeaktrt)  with  leave  to  the  phs.  to  amend,  paying  costs,  and 
judgment  for  the  pits,  on  the  replications  to  ihe  other  pleas. 
Tbtt  caie  ia  a  very  useful  one,  ^o  far  as  many  authorities  are 
aptly  applied  to  a  number  of  points  in  special  pleadings,  and 
e^wcialW  in  regard  to  special  demurrers. 

4 14.  At  Ktntucky  tbe  practice  JSj  if  the  deit.  demur  to  the  decla-  Ast.  4. 
latiOD,  and  at  the  same  time  files  pleas  in  bar,  for  the  court  first  Con. 
to  diqKwe  (^  the  demurrer,  before  touching  the  pleas.  So,  3 1  Utt-  *- 
Bibb,  497,  the  practice  ia^  where  a  party  bas  demurred  to  tbe 
pleadings,  and  the  demurrer  is  overruled,  to  permit  the  de- 
murrer to  be  withdrawn,  and  issue  to  be  taken  on  the  fact ;  and, 
4  Bibb,  27,  a  demurrer  brings  the  whole  pleadings  before  the 
eottit,  apd  Judgment  must  be  given  against  him  who  committed 
tbe  fosi  fault:  Hard.  506:  if  a  partnership  sue,  and  omit  to 
Dane  aH  the  partners,  this  Is  only  cause  of  fecial  demurrer  or 
plea  in  abatement,  and  cannot  be  taken  advantage  of  in  arrest 
of  judcment :  S  Marsh.  49S  ;  where,  in  a  note,  th^  deft's  name 
is  sprat  as  it  is  nrigarly  pronounced,  and  in  the  petition  it  is 
properly  spelt,  this  is  no  cause  of  demurrer ;  3  Marsh.  557, 
Uray  t.  Coren ;  a  deft,  pleads  two  pleas,  one  traversing  the 
ph's.  action  in  toto,  the  other  in  part  only.  On  ovemiliog  a  de- 
murrer to  the  declaratiQn,  it  is  irregijl^  to  ^ve  judgment  agunst 
(be  deA.,  for  that  part  of'the  demand  not  answered,  till  the  issue 
ia  tried  on  tbe  other  plea,  aotl  then  only  one  judgment  is  to  be 
entered :  3  Marsh.  613  :  on  overruling  the  pit  s.  qemurrer,  judg- 
nimtt  is  to  b^  eotesed  for  tbe  deft.,  unless- tbe  pit  withdraw  his 
dfmirreF,  and  fles  a  valid  repjioalion.  Demurrers  to  evidei}ce 
see  3  Marsh.  277-387 ;  1  Litt.  346  :  3  Marsh.  158:  on  aqa- 
taiMD^  a  demuiTsr  to  a  plea  ia  bar,  a  rttpondtiu  ovtter  is  not 
DOMestry :  these  jdeas  appear,  as  do  the  pleadbgs  in  Kentucky, 
gMen%,  to  be  the  wopfc  of  good  pleaders. 

^  15.   If  these  be  a  d^urrer  to  one  pleat  and  issue  on^uiuilna>. 
•wlbRr,  the.  paitiea  must  be  prepared  to  try  the  issi(e,  though  g)^''^ 
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tbe  demurrer  be  undsr  the  coonderfiiioD  of  the  court,  od  a  for- 

mer  ai^moDt :   a  material  fact  was  omitted  in  the  pleadings ;   > 

the  court  allowed  a  demurrer  to  the  |dea  to  be  withdrawn,  sod 

a  replication  to  be  filed  ;  id.  138  :  A  general  demurrer  admits 

the  fact,  a  special  demurrer  does  not :  1  Ha^.  364,  Daviaoo 

V.  Mull :  Alter  a  demurrer  to  a  declaration  ib  argued,  it  waj 

be  amended  on  payment  of  costs.     1  Carolina  Law  Rep.  472. 

1  He  Cord  ^  16.  A  variance  between  the  writ  and  declaration. may  be 

Sli.  taken  advantage  of  by  special  demurrer,  and  need  not  be  plead- 

fd.  an.  ed  in  abatement :  is  not  in  arrest  ofiudgmeot. 

S  CovM,  M2,     ^  17.  la  trespa.f3  against  a  sheri^  for  an  act  done  by  him  in 

"  virtue  of  his  office,  he  pleaded  the  general  isssue,  and  two 

special  pleas ;  to  which  tbe  pit.  re]riied  ;   and  there  was  a  d^ 

murrer  lo  the  replications,  and  a  verdict  for  tbe  sheriff  on  tbe 

general  issue.     Held,  the  demurrers  could  not  afterwards  b< 

ai^ued,  and  the  deft,  had  his  double  costs :  2.  Where  there 

are  several  pleas,  and  some  of  them  end  in  issues  at  law,  and 

some  to  an  issue  in  fact,  the  pit.  may  first  argue  the  demurrer, 

or  try  the  issue  of  facts  at  his  election.     Afler  a  verdict  against 

the  pit.,  his  demurrer  can  avail  him  nothing,  for  the  court  must 

see  OD  the  whole  record,  judgment  must  be  for  the  deft.,  for 

whom  the  verdict  is  found. 

Several  issues  at  law,  joined  at  difiereot  times  in  tbe  same 

cause,  its  order  on  the  calendar  is  determined  by  the  date  of 

the  issue. 

»f*  ••  Fill-      ^  18.  Judgment  on  the  tcWe  record.     The  defts.  ideaded 

«'n.  4  Cow-  t^o  distinct  pleas :    neither,  alone  a  defence,  though  txHh  to- 

cn,  tu,  1M.    gether  would  be.     Ph.  should  have  demurred,  but  did  aot^  but 

replied  separately,  and  went  to  trial.     Pleas  found  for  the  defts. 

Judgment  for  them  on  the  whole  record,  as  on  it,  tbe  cause  was 

with  tbem.     No  cases  cited  :  probably  none  lo  be  found  oa 

pleadings. 


CHAPTER  CLXXXII. 


Abt.  3.  ^  ^  '^'''*'  ^^  Mass.  R.  220.    If  one  serve  as  a  juror  in  the 

Qffff^  federal  courts  within  three  years,  be  is  not  returnable  as  a  juror 

in  the  State  courts;  statute  1807,  ch.  139,  s.  5. 
1  Ptck.  R.  iM.     If  a  constable,  in  his  return,  omit  to  state  tbe  day  he  summon- 
ed the  jurors,  but  they  appear  and  answer,  and  it  appears  they 
were  timely  summoned,  they  may  be  swwn,  and  he  allowed  to 
amend  his  return,  paying  costs  for  bringing  him  ic. 
Abt.  4.  ^  ^  '^'>-  ^^^  ^^  discharge  of  the  JU17  Irom  giving  a  verdict 

C„^^         in  a  captitU  case,  without  the  prisooers  consent,  the  jury  being 
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unable  to  cgKet  is  sot  a  bar  to  a  subsequent  trial  Ibr  ^  same  Vol.  VI. 
oSence*  3.  The  court  has  a  discretionary  power  of  discharging   Ch.  1€3> 
the  jury  from  giving  a  verdict,  in  cases  of  this  nature,  whenever,     ^rt.  4. 
in  their  opiaion,  there  is  a  manifest  necessity  for  such  an  act,        C»n. 
or  the  ends  of  public  justice  would  otherwise  be  defeated.    The    <^rv^ 
attorney  of  the  United  States  did  not  agree  to  this  discharge  of 
the  juiy  :  it  was,  therdbre,  the  mere  act  of  the  circuit  court.    9 
Wheat.  579-5BI,  United  Slates  e.  Perez. 

^  4.  No  religious  belief  or  persuasion,  can  exempt  a  man 
firom  serving  as  a  juror :  2.  Nor  is  it  any  objection  on  an  indict-  stMa  «■  WH- 
ment  for  passing  a  counterfeit  note  of  the  bank  of  South  Carolina,  ■^^  ^ 
that  he  is  a  director  of  the  bank,  he  ownine  no  slock  in  it :  3. 2  Mc'cohI.  li. 
A  juror  cannot  be  exannned  on  Au  wr  dtre,  as  to  any  opinion 
he  may  have  formed  or  expressed  in  relation  to  tibe  prisoner's  1  ccom.  B«p. 
guilt  or  innocence.  ss». 

^5.  It  is  not  necessary  thai  an  indictment  should  state  that 
the  jurors  were  '  good  and  lawful  men  of  the  district : '  2.  And 
an  iadifsUneDt  was  held  good,  though  it  concluded  '  against  the  Bate  v. 
peace  ^ai  dignity  of  the  State,'  instead  of  '  against  the  peace  J^^^^ 
and  digniw  of  tbie  same  State.'  m.         ' 

^  6.  The  Jury  rejected  a  bond  eleven  years  old,  as  paid,  and  S  Ue  Con], 
stated  in  court,  they  did  so  on  account  of  certain  marks  on  it,'"- 
aj;^>earing  to  be  the  vestiges  of  oblitermtiDns ;  which  marks  had 
not  been  noticed  by  the  court,  or  oppoeite  party.     A  new  trial 
was  granted  to  enable  the  nUigee  to  proonce  evidence  in  ex- 
planatioD. 

^7.  Answers  of  jurors.     Decided,   1.  The  jury  when  in- 6  Pick.  »v— 
quired  of  in  court  as  to  their  verdict,  are,  by  ttiar  oath,  bound  ^'  ^"  '■ 
to  make  true  answer.     Their  sUtement  in  coun,  that  they  have       ''' 
not  read  a  paper,  commuted  to  them  by  mistake,  is  good  evi- 
dence of  the  iact;  2.  Then  there  is  no  cause  for  setting  Iheir 
verdict  aside. 

&  fi.  Questions  jury  decides :  as  if  a  marriage  exist ;   1  Nott  Aat.  5. 
&,  Mc  Cord,  28ft :  what  is  a  peril  of  the  sea ;   1  Nott  U  Mc   Con. 
Cord,  170  :  what  is  ordinary  care ;  1  Mc  Cord,  509  :  so  what 
are  necessaries  of  a  ship  ;  ]  Mc  Cord,  316 :  so  when  a  vessel 
enters  a  port ;  1  Nott  u  Mc  Cord,  46,  Goddard  r.  Bnlow  k. 
al. :  so  adrer«e  possession :  2  N.  H.  Rep.  91-310. 

In  an  action  of  slander,  the  court  will  not  grant  a  new  trial :  1  Band.  8»-~ 
1 .  Because  one  of  the  jurors  bad,  as  pit.,  a  like  action  pending  ^- 
io  the  same  coun  :  nor,  2.  because  three  of  the  jurors  against 
their  judgment,  accorded  with  the  nine,  in  the  amount  of  dama- 
gee:  see,  also,  I  D.  b  E.  11 ;  1  Hen.  b,  M.  336. 

On  a  motion  to  set  aside  a  verdict,  on  the  ground  one  of  the  3  Grcinl.  8H. 
jurors  had  prejudged  the  cause.     The  court  examined  him  on 
oath,  &c 

1 1   Wheat.   69-76,   Etting  v.    United   States'  Bank,  held, 
though  it  is  the  province  of  the  court  to  construe  written  instni- 
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V«L  Vr.   i>>w>s>  yet  when  the  afiect  of  moh  insmmait  d«p«ids,  nW 

Ca.  183.    merely  on  the  coostnictioa  and  meaoing;  t^  the  inMrumenf,  but 

Art.  5.      "B  collatsral  facts  in  pou,  aixl  extrinac  cffCumsiUDces,  the  fan 

CtM.      fsrances  of  fact  to  be  drawn  from  them,   ate  to  be  left  to 

,^t^,,^^   the  jury. 

IS  Whut  iM     When  defences  are  to  be  proved  by  die  def^.,  it  is  error  ia 

—IBS.  the  judge  to  charge  the  jury,  and  state  the  evidence  is  suffi<nent 

to  maintain  the  defence,  in  law,  and  diat  the  jury  ought  to  flotl 

,  g^     ^  j^  for  bim.     In  such  case,  the  judge  assutncs  ^  province  of 

4X1.  the  jury. 

Smith  «.  Niel,     Whether  a  conrmnce  is  made  with  an  intetu  to  defraud  eredi- 

1  Wtjw.  «i.  tors,  within  the  13  EliB.  is  a  question  of  fact  for  the  jury ;  sOj 

whether  a  deed  is  fraudulent  or  not :   1  HKtHis,320;   and   1 

Litt   1)2:    BO,  whet  is   a   debtor's  Jraaduknt  possession  i   S 

Marsh.  341,  343. 

t  CowM,  3Be.     A  case  cannot  be  turned  into  a  ipecial  rerdict,  unless  there 

he  a  sdpulaiion  to  this  sfiect  at  the  trial, 
e  Cowen,  SI,       The  affidavit  of  jurors  caanot  be  ivceived  to  show  a  mtstelte 
"'  in  making  up  their  verdict,  unless  the  mistake  is  prodsoect  by 

circumstances  passing  at  the  uial,  which  are  equivalent  to  the 
misdirection  of  the  judge.  See  ft  Cowen,  106-1S3,  case  of 
Sargent. 

^  6.   Chalieng«.     If  the  sheriff  retnm  a  talistmn,  in  a  cause 
in  which  his  deputy  is  a  party,  it  is  oood  ground  of  challenge  lo 
(he  juror,  but  will  not  support  a  motion  to  set  aside  the  verdict. 
The  challenge  should  have  been  made  when  the  two  taSsDWl 
a  Ofwe'.  au,  were  so  returned.   If  two  or  nwre  be  capitaUy  indiot»d,  8ic.,  to- 
ne, gether,  qaere,  how  to  separate  in  their  challeagea  and  trial.     See 

ch.  215,  B.  6,  s.  5,  6 ;  U  Wheat.  46a 

3  N.  H.  B«p.      %  7.  Challenge  to  a  jury  for  favor,  is  tried  here  by  the  court, 

MS-  and  it  is  a  good  cause,  the  juror,  as  a  magistrate,  haa  taken  the 

principal  deposiuons  used  by  one  party  in  the  cause  :  b»t  if  the 

cause  is  known  before  the  trial,  it  will  not  prevail  unless  then 

p.  4T4.  taken.     Many  ca^es  of  challenges  ;  1  Cowen,  409-449. 

n^^'^i^rn         ^  ^'  ^^"^  w°^  brought  on  Air  trial  in  due  course.     The  ril* 

n,^^*^    1^'  challenged  the  first  juror  drawn.  A,  /or  favor,  because,  utw 

summooed  as  a  juror,  he  had  expressed  an  opinion  a^nst  the 

pit.     Two  other  jurors  were  then  drawn  from  the  box,  and  not 

challenged,  they  sit  as  Iriert  of  the  challaige  of  the  first.     Two 

witnessess  were  examined :  A,  one  of  ihera,  oflered  by  the  deft., 

was  objected  to  by  tbe  ph.,  but  admitted  by  the  court.    He 

denied  the  declaration  imputed  to  him ;  hut  the  pit  proved  it, 

and  refused  to  go  lo  trial.     Held,  1,  A  was  a  witness :  S.  That 

,  the  pit.  might  refuse  to  go  lo  trial :    3.   Each  par^  to  pey  lus 

own  costs. 
II  WbMt  iU     Where,  in  a  special  verdict,  tbe  esseniial  facts  are  not  ibund 
— 41T.  by  the  jury,  though  there  is  sufficient  evidence  to  establish  them. 
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the  bouTt  will  remand  tha  cause  to  the  coart  below,  with  direc-   Vol.  VL 
titHis  to  award  a  vemrefadai  de  novo.  ^  Cu.  183. 

The  juiy  may  be  polled  any  time  before  the  verdict  is  re-  ^rt.  5. 
corded  at  the  instance  of  either  parly,  whether  it  be  a  sealed  or  (>„„, 
an  oral  verdict.    3  Cowen,  23.  ^^.^-v-.^ 

^  20.   Certiorari  to  a  juriice  court.     The  irregular  conduct  .         g 
of  a  jury  in  his  court  la  assignable,  as  ao  error  in  fact :  2.  It  is    /v  ' 
irregular  for  a  jury,  each  to  put  down  a  sum,  add  tnem  together,  j  cq^q  t>8 
and  diride  by  13,  and  adopt  the  quotient  as  their  verdict :   so  is  RiibarM>  *]. ' 
art.  7.  s.  6.  '-^^ 


CHAPTER  CLXXXIU. 

PLEADINGS.— NEW  TRIALS. 


Jl.  TVespass,  de  bonii  atportatit.     Plea,   property  in  A    Abt.  3. 
not  in  the  pit.,  justiSrs  as  deputy  sheriff,  replication  de  na      Con. 
NyHria,  and  Irarersing  the  property  waa  in  A :   rejoinder,  (he  J^^^jJ**  " 
property  was  in  A :   issue,  and  verdict  of  guilty.     Held,  the ..  Tr*ia. 
issue  was  iramatefial,  and  repleader  ordered.     The  fault  was  in 
die  replication  in  not  taking  issue  on  the  tniverse  in  the  plea  : 
3.  If  tbe  court  be  at  a  loea  bow  to  give  judgment,  a  repleader  i  Hu-.  fc  He 
will  be  awarded  on  the  motion  of  either  party.  H  isa. 

Two  are  sued  on  their  bond,  and  it  abates  as  to  one,  by  bis  ^  "■"I-  3**— 
death,  and  the  verdict  only  finds  the  survivor  has  not  paid,  and  *^' 
is  bad,  and  a  new  trial  must  be  granted :  cause  sent  back,  fiic. } 
and  1  Rand.  177-281. 

^  10.  Indicted  for  murder  in  the  State  prison  and  convicted ;  Akt.  4. 
new  trial  moved  for.     Held,  the  supreme  judicial  court  has    Cm. 
power  to  grant  a  new  trial,  on  the  motion  of  one  convicted  of  >t  Mam.  R. 
a  capital  offence,  sufficient  cause  being  shown  therefor :  2.  Tiie  ^Jfr"*!.?'*'' 
admission  of  illegal  testimony  against  the  prisoner  on  his  trial,  Qtem. 
after  objection  by  his  counsel,  would  be  a  good  cause   for 
granting  a  new  trial :  3.  Objections  to  the  competency  of  a 
witness  founded  on  a  conviciion  of  crime,  must  be  made  In 
the  trial,  and  when  a  witness  is  offered  to  be  sworn :  4.    Must 
be  supported  by  tbe  record  of  the  conviction  and  judgment: 
5.  The  conviction  of  an  infamous  crime,  in  a  foreign  country, 
or  in  any  other  of  the  United  Slates,  does  not'render  the  ob- 
ject of  such  conviction  an  incompetent  witness  in  tbe  courts  of 
tbia  State. 

%  11.  Pfew  trial  granted  because  the  judge,  after  the  court 
vna  adjourned,  wrote  a  letler  to  the  jury,  respecting  the  cause 
commilied  to  them.  The  jury  informed  him  they  could  not 
agree,  his  leuer  gave  them  directions,  be.  I  Pick.  R.  337-343. 

VOL.  II.  70 
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Vou.  VI.  ^  13'  Where  the  judge  admhs  inconipetnt  evidence,  ibe 
Ch.  183.  court  will  not  judge  ht}W  far  it  did  or  did  not  inflnenoe  th« 
Art,  4.     jury,  but  ^bdI  a  new  trial.     2  McCord,  1S7. 

Con.  \  13.  The  verdict  was  for  $5000,  in  an  action  of  slander. 

N.^~v.^^    The  damages  appearing  to  be  exces^ve,  the  court  granted  a 

new  trial.     3  McCord,  230;  see  e.  9,  s.  10,  and  3  Greeol. 

305-316. 

Abt.  6.  $3  con.  Newly   discovered   evidence  no  cause  of  a  nen 

Con.  trial,  if  it  might  have  been  had  by  due  diligence  before  the 

trial.     Williams  v.  Baldwin,  16  Johns.  R.  489;  9  do.  204; 

15  do.  293. 

^  23  con.  On  theei'Otind  of  new  discovered  evidence,  ihe 
party  must  show,  1 .  The  evidence  has  come  to  big  knowledge 
since  the  trial :  2.  Not  for  want  of  atleption  and  diligence  it 
was  noi  sooner  discovered :  3.  That  on  a  new  trial  it  will 
probably  produce  a  different  verdict.  3  Serg.  A.  R.  41,  Moore 
V.  Philadelphia  Bank.  Same  principle  3  Serg.  b  R.  604. 
2C<mes,'i7e-  ^41  roil.  If  a  judge  omit  to  charge  the  jury  on  asy  par- 
**■  ticuiar  part  of  the  evidence,  the  way  is  to  request  hint  to  no- 

tice it.  If  he  refuse,  ii  is  not  cause  of  a  new  trial,  bat  of  a 
bill  of  exception,  (not  a  mandmiMt)  to  compel  a  newt  trial, 
though  the  refusal  be  by  a  judge  of  the  common  pleas,  who 
should  refuse  TO  grnnt  a  new  Inat ;    on   such  bill,  error  lies: 

2.  Where  words  in  slander  must  be  criticised  in  the  least  de- 
gree, the  jury  must  decide,  and  their  decision  is  conclusive; 

3.  Slander  is  in  the  nature  of  a  penal  action,  and  Ihereforo,  if 
the  juVy  find  for  the  deft,  against  the  weight  of  evidence,  a 
new  trial  wiil  not  be  granted  :  4.  If  the  verdict  be  so  in  the 

'common  pleas,  and  that  court  refuse,  on  motion,  a  new  trial, 
if  there  be  a  counsellor  at  law  on  the  bench,  the  supreme 
court  will  not  tnlerfere  by  mandamut ;  because  grnnting  a  new 
trial  rests  in  discretion  :  5.  Though  this  court  may  interfere 
in  an  extreme  case  of  this  nature,  as  where  there  is  room  to 
doubt,  yet  such  remedy  must  be  cautiously  granted  :  6.  Ilie 
court  will  in  their  discretion,  sometimes  deny  a  new  trials 
though  the  verdict  be  plainly  against  law,  as  where  the  nature 
of  the  controversy  is  trifling,  8ic.  The  action  was  slander, 
foe  charging  the  pit.  with  being  a  thief.  Witnesses  were 
sworn  for  the  ph.  but  none  for  the  deft.  The  words  of  doubt- 
ful meaning  were,  '  you  will  steal,'  did  tliey  mean  you  bave 
stolen,  or  will  steal  hereafter  ? 

Art.  7.  %  ?■  In  cages  oi  felony  as  well  as  of  nudemeanort,  if  the 

Con.  jury  cannot   agree,  ihey  may  be  discharged,  and  the   prisoner 

Hw  P«o^a  p.  be  again  tried  by  another  jury.    Where  a  prisoner  is  tried  and 

^nT  B.  i&T.  '"""^  E'J'''yi  "nd  on  his  motion  judgment  is  arrested,  and  ta 

p,  2t2.  his  favor,  a  new  trial  may  be  awarded. 
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^  8.  lodiclment  for  peijury,  committed  before  L.  A.  Esq.  Vol.  VI. 
Verdict,  '  guilty  of  pefjury  befdre  H.  T.  and  L.  A.  Esquires,  Ch.  183. 
in  oonjunclion.'  A  new  trial  waa  granted.  State  v.  Mason,  1  ^rt.  7. 
Const.  Rep.  200.  Con. 

^  9.  Jaitbehawur  of  the  jtm/.     Indictmsnt  for  murder.     ^..rv-<b/ 
The  jary  was  aikmsd  to  leave  the  court  bouse  during  the  trial,  ^^^^f  '- 
under  ibe  c«e  of  two  sworn  constables.     Two  of  them  sep-  5^^^u.3g. 
araled  and  went  to  their  lodgings,  n  distance  of  diirtj'  rods,  ate 
cakes  and  took  some  with  them  on  their  return,  and  drank 
spiriiiKHiB  liquors,  though  not  enough  to  adect  tbem  in  the 
leasts  and  one  of  them  conversed  on  the  subject  of  the  trial. 
Thtty  returned,  heard  the  trial  through,  and  joined  in  a  verdict 
of  ^Hty  ;  a  new  trisi  granted  :  2.  Held,  the  mere  separation 
of  a  jury,  (hough   impanoelled  to  try  a  capita)  o&nce,   and 
though  they  separate  contrary  to  the  directions  of  the  court, 
will  not,  of  itself,  be  a  cause  of  seltmg  the  verdict  aside  :  3. 
But  if  there  be  the  least  suspicion  of  abuse,  the  verdict  must 
be  set  n«de,  and  a  new  trial  granted.     Many  cases  cited  in 
different  States. 

^  10  eon.   As  to  excessive  damans  in  cases  of  tort.     In  Aiw.  9. 
cases  of  tort,  the  court  will  not  set  aside  a  verdict,  on  the    Con. 
ground  of  excessive  damages,  unless  from  the   magnitude, J OmjwjI^w*- 
compared  with  the  circumstances  of  the  case,  it  be  manifest  ,^',^yj^. 
lbs  jiiry  acted  intempcrately,  or  were  influenced  by  pssion, 
prqudice,  partiality,  or  corruption. 

§11.  Though   improper   evidence  be   admitted    and  ob-  >  Hek.  liT, 
served  upon  by  (he  judge,  the  verdict  stands,  if  no  objection  ^,n  '"    "' 
was  made  at  the  trial.    In  a  civil  action  a  fact  capable  of  proof  p.  sio. 
is  not  questioned  at  the  trial,  the  omission  to  prove  it,  is  no 
cause  lor  a  new  trial :  Otherwise  if  a  point  not  raised  at  the 
trial  appears  on  the  record,  and  thereby  it  also  appears,  that 
no  other  evidence  touching  it  could  have  been  produced. 

§  12.  The  testimony  of  a  witness  not  contradicted  nor  ira-  C:*Jj^**- 
peached,  relates  to  declarations  or  conversations  which  tiap'BmdDh**' 
paned  sometime  before  he  is  called  to  testify,  and  tlis  precise 
words  are  iBiportant,  and  he,  though  confident,  is  not  positive, 
if  (be  jury  find  the  words  are  not  proved,  (heir  verdict  is  not 
set  aside  as  being  against  evidence. 

%  IS.  ^itumpiU,  Endorsee  against  the  makers  of  a  note,  s  Ptck.  414- 
Two  d«(u.  were  defatdted  ;  oae  pleaded  never  promised  j  soch  JJJi^i^'' 
ws»  iba  evidence,  that  a  wrong  inference  might,  and  probably 
whs  made  by  the  jury  from  it.  It  related  to  a  fact  not  very 
materiti,  aod  the  rest  of  the  evidence  strongly  supported  the 
verdict.  A  motioa  for  a  new  trial,  on  account  of  the  discov- 
ery of  evidence  exphtning  such  testimony,  was  refused. 
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.    PLEADiNGS— AMENDMENTS. 

^6    11  Wheat.  260-303,  Chirac  bal.u.Rienicker.    Held, 
amendments  to  the  pleadings,  are  matters  in  the  diacretioa  oT 
the  court  bebw ;  and  error  will  not  lie  to  the  supreme  court  of 
the  United  States,  on  the  allomnce  or  refusal  of  such  ameod- 
ments. 
%  Coma,  S15,     ^  6.  By  ipislake  the  cause  of  action  is  laid  after  the  suit  is 
•'l)«i^^'    •=0™'"^'"^^''  '•  'li's  's  objected  to,  and  point  reserved  :  ibis  may 
be  amended  alter  verdict:  tbis  was  a  clerical  mistake  of  the 
pit's,  attorney.     The  supreme  court  observed,  the  deA.  could 
not  be  prejudiced  by  the  amendment,  and  added,  '  we  order 
amendments  in  cases  like  this,  in  any  stage  of  tbe  cause.' 
Wigfatmui  V.       %  7-  II  is  idle,  said  the  court,  to  grant  an  amendment,  when 
CUpp,  1  Cow-  fre  cannot  help  seeing  from  the  whole  case,  that  the  judgment 
'"'.     '  must,  be  reversed :  2.  Nor  will  an  amendment  be  allowed,  when 

p.  BSl.  it  appeal's  by  affidavit,  it  will  be  incorrect  in  point  of  fact. 

2  Cowen,  S)S.  ^  6.  On  a  certiorari  to  a  justice's  court :  held,  the  title  of  the 
cause  in  the  court  below,  may  be  amended  both  in  the  ctriiorari 
and  the  affidavits  on  which  grounded ;  amendment  on  payment 
of  costs. 
Reea  «.  Orer-  ^  9.  Debt  on  bond :  seal  torn  off  by  mistake ;  inadvertently 
bingb,  4  declared  on,  profert  made,  and  oyer  given,  and  trial  to  be  on 
t^en,  1*1— ^„  £j(  factum,  not  noticing  the  seals  were  off.  O^eciion  for 
the  variance.  Circuit  judge  reserved  the  point.  Verdict  for 
the  pit.  This,  and  other  points  were  made  a  case,  with  a  view 
to  move  for  a  new  trial;  and,  on  motion,  before  the  case  was 
argued,  the  ph.  was  allowed  to  amend,  by  adapting  his  declara- 
tion to  the  fact,  it  not  appearing  the  deft,  had  been  misled  by 
the  form  of  declaring.  Sargent  v.  Denmson,  3  Caines,  R.  516, 
cited  for  the  amendment ;  Paine  s.  Bustin,  1  Starkie,  74,  . 
against  it ;  so  for  it  18  Johns.  510-518  :  old  strict  authorities 
disregarded. 
s  Pick.  SOS,  ^10.  It  is  a  general  principle,  that  a  new  count  6led  under 
Bill  B.  Clifiln.  leave  to  amend,  must  be  of  tbe  like  kind  of  action  with  an  oriri- 
nal  count,  and  such  as  might  have  been  joined  with  it,  and  sub- 
ject to  the  like  plea  ;  and  the  subject  matter  of  it  must  be  die 
same  as  that  of  the  original  count,  and  not  an  additional  claim  ; 
as  if  the  original  count  be  inddfitatui  autimpnt  for  goods  si^ 
and  delivered,  and  a  bill  of  particulars  was  &ied.  Afterwards, 
two  new  counts  were  filed  chargingthe  deft,  with  havingreceived 
merchandize,  m  haUiffor  factor,  and  no  evidence  was  (^^ed* 
to  support  these  two  counts,  of  any  other  merchandize  being  r^ 
ceived,  than  that  contained  in  the  bill  of  particulars,  a  verdict  fiir 
the  pit.,  on  the  new  counts,  was  sustaineii ;  such  yn  amendmeot 
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biiing  ooiy  a  vanstion  ia  \lie  form  of  declariog,  will  not  discharge  Vol.  VI. 
bail,  nor  zive  priority  to  a  subsequent  atlnching  creditor.  Our  Ch.  184. 
statute  (M  jeofails  allows  Bmendmenls  in ybmt.  Art.  It. 

^  28.  Ui  motion,  the  court  allowed  the  ph.  to  atnend  the      Con. 
writ  of  Mtre  facia*,  by  inserting  '  register  of  wills,'  instead  of   t^rv*^^ 
*  commissary ;'  the  tcire  factat  was  on  a  judgment  obtained  by  ^  ^^  ^  j^^ 
tbe  intestate.  H.  s,  i. 

^  39.  Amendment  by  nttoring  cotttiU  before  ttntck  out :  as 
where  the  pit.  commenced  his  action  before  the  statute  of  1817, 
cb.  63,  helievinE  ar  the  trial,  he  had  a  better  remedy  for  tbe 
sum  demanded  in  two  of  his  counts,  had  leare  to  amend  by 
striking  ihem  out ;  not  ia  fact,  or  cancelled,  though  the  leave 
was  entered  of  record.  He  bad  judgment  on  bis  remaining 
counts.  Afterwards,  failing  of  the  otlier  remedy,  be  reviewed 
the  action,  and  had  leave  to  restore  those  two  counts,  and  on^,  ^^^^^ 
tbem  recovered  judgment.  179— tr*. 

^30.  If  an  insolvent  debtor,  through  ignorance,  mistake  ofpraeotte. 
bis  rights,  or  inadvertently  omit  to  insert  in  his  schedule,  those  u"''^*!','  \. 
things  to  which  his  creditors  have  a  legal  Hghi,  and  which  he    °        '    ' 
can  convey  over,  the  court,  to  which  he  applies  for  his  discharge 
may  allow  him  to  amend  his  schedule,  anci  need  not  put  the  case 
to  a  jury,  to  try  the  question  of  fraud. 

^  9.  The  clause  in  the  Virginia  act  ofjeofaUi,  of  1819,  ch.  Abt.  4. 
128,  which  declares  '  that  a  verdict  shall  cure  the  omisuon  of   Con. 
the  averment  of  any  matter,  without  proving  which,  the  jury 
ought  not  to  have  given  such  a  verdict ; '  cannot  be  construed 
to  cure  the  want  of  an  averment  of  the  catue  of  action.     See  *  *•*■  IW. 
actof  Januai739, 1805,  Ed.  1808,ch.  57,s.2,R.  C.  of  1819, 
ch.  138;    4  Munf.   73,76,94;    this  act  of  1839,  took  effect 
January  1,  1820,  and  is  repeatedly  mentioned  as  necessary  to 
be  attended  (o,  as  itsoperation  is  to  render  unimportant,  numer- 
ous former  decisions :  it  contains  above  100  sections. 

If  lbs  pit.  bring  truptttt  on  ike  tate,  where  it  should  be  tru- 1  Bud.  mo. 
paUt  tbe  error  is  cured  by  verdict,  hy  the  same  statute :  by  it,P-  **•■ 
errors  cured  as  to  one  deft  are  cured  as  to  all. 

laerrorto  amend  a  judgment  or  record,  after  the  term  at4B>nd,l8i.     . 
which  (he  judgment  was  rendered, 

VI  con.  Amendment  after  error  brought.     Error  from  the  Abt.  6. 
. ;   the  record  in  legal  contemplation  for  the  purpose  of   Cor. 
araendment,  remains  in  the  court  below ;   if  not,  this  court  (S.  RMd  ■.  Bar- 
C).  may  amend  it.     A  mistake  of  a  date,  6ic.,  in  forming  ■  jjgl'  *.ff**°' 
special  verdict  in  the  C.  P.,  may  be  there  amended,  after  error, 
.  joinder  in  error,  and  several  notices  of  argument ;   especially 
where  the  delay  is  accounted  for :   3.  After  joinder  in  errm-, 
tbe  party  catmot  allege  diminution,  and  have  a  certiorari :   mis- 
take was  an  officer's.     Cited  Tully  «.   Sparks,  3  Ld.  Raym. 
1670 ;  3  Stra.  869  ;  3  Johiu.  R.  9&-444  ;   7  do.  468  ;  same 
principle,  4  Pick.  497-501  ;   as  to  the  ad  damnum ;    and  3 
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Voi~  IV.   Cowen,  410-412;  amendment  cfier  error  by  filing  piptn,  or  if 
C3.  164.   lost,  supplying  them,  ntuic  pre  tunc :  4  Pick.  499. 

^  8  con.  Amendment  in  replevin  sAct  error  bnK^ht.     Se« 
E>ror,  ch.  137,  a.  10,  s.  5 ;  diminutimi  tHeged,  like  case  3  D. 
&.  E.   349-351,  Cro.   Jem.  444-635,  ch.   185,  b.   1,  t.  3. 
Amendment  allowed  in  the  record,  &c.,  of  a  common  recoToy, 
several  years  after  tlie  term  at  which  it  was  suffered;  tbe  Uks 
in  a  sheriff's  return  of  an  attachment  on  judgment. 
19  Jahna.  R.        Amendnatt  t^er  judgment,  fye.    On  a  promissory  note,  ths 
^'r? 'b''"''  ^^^  '^  '^  supreme  court  made  a  mialake  ii:  assBsaing  dunagasv 
mnthoni"'     tlmngh  not  discovo-cd  until  after  the  judgment  roU  wis  filed, 
and  the  deft,  had  paid  the  amount  of  the  judgment  to  die  pk'a. 
attorney,  and  satisfaction  thereof  iiad  been  entered,  and  the  deft 
refused  to  correct  the  mistake.     The  court  ordered  the  ecAy 
of  satiafaolion,  and  all  the  proceedings  in  the  cause,  after  inter- 
locutory judgment,  to  be  vacated,  and  the  clerk's  assessment 
gf  damages,  the  record  of  the  judgment,  and  the  tatisfiictkn 
thereof,  to  be  taken  off  the  files  of  the  court,  and  cBOceQed,  and 
tbe  damages  to  be  reassessed  by  the  derli,  allowing  the  deft. 
credit  for  tbe  amount  paid  by  him,  if  lie  did  not,  in  twenty  days, 
pay  the  pit.  the  sum  omitted  by  mistake. 
Jackson  «.  Amendment  after  trial  in  ejectment.    Declaration  was amend- 

Ca**'''  %90     ^^  ^^  altering  tbe  time  of  nemise,  though  tbe  cause  bad  been 
twiee  tranced  for  trial,  and  an  oinection  taken  on  the  trial  that 
the  time  was  laid  too  early,  and  a  bill  of  ezeeptiaB  a^ned  o« 
tbe  point:    amendmeiu  granted  on  payment  of  tin  costs  of  ^» 
motion.     Cited  3  Cowen,  515 ;  4  id.  134-394  ;   5  id.  36fi ;  6 
id.  360. 
Art.  9.        ^  &■  A  verdict  in  case  for  a  felse  return  does  not  core  the 
C^,      want  of  an  averment  of  special  dam^  by  the  falsity,  nor  die 
9  N.  H.  Sep.  want  of  any  sura  in  damages,  alleged  in  trover :  3.  In  an  M^ion 
SIB— SK.       between  towns  for  relief  furmshed  a  pauper,  tbe  want  of  an 
averment  diat  tbe  pauper  bad  no  relations  of  sufficient  abili^,  is 
cured  by  verdict,  if  it  be  alleged  that  the  town  sued  waa 

chargeable  with  the  pauper's  maintenHnce. 

SOreBi.sr—       ^  11  con.  Defects  in  verdicts,  in  matters  of  Jbrat,  mt  cod- 

41.  nected  with  the  merits  of  tbe  case,  nor  aSecting.  tbe  rights  of 

the  parties,  tbe  court  will  amend :  but  if  ifae  jury  e 


Wilpolev. 
Mwdrn. 


B  parues,  the  court  wilt  amend :  but  if  ifae  jury  e 

of  tubitanix,  as  Gnding  for  the  wrong  party,  or  a  lai^r  snin 

than  ditty  intended,  and  s^raie,  the  court  will  not  amend.    To 

«      sucb  mistakes  the  affidavits  of  the  jurors  are  admissifale.     1^ 

jury  returned  a  verdict  for  tbe  pit  then,  after  separated,  mads 

a  joint  affidavit,  tfaey  meant  their  verdict  for  the  deft.     New 

trial  granted. 

Abt.  13.  ^  33.  Pit.  moved  for  leavs  to  fumisb  an  amended  bill  dSpmT' 

Con,       ticttlana  to  the  deft     Pit.   aUowed  to  amend  it  after  Ifae  oaus* 

waa  tried ;  s  new  trial  gm^dr  and  two  noticee  of  trial  aftw 


Digilzed  by  Google 


AMEMDMCm'S.  £69 

tbu,  the  cause  bong  noticed  for  trial  at  ibe  time  of  tbe  amead-  Vol.  VI. 
nwat:  3.  Alloned  od  terms  of  pajring  all  costs,  if  the  deft.  Ch.  184. 
clwnged  bis  defence,  if  not,  then  costs  of  the  inouon.  Spa»n  jjrt.  13. 
*r.  Veeder,  4  Cowen,  503,  604.  Con. 

^  24.  It  is  settled  mesne  process  against  the  body  {capiat  ^.^'^^-.^ 
ad  ntpondendwn)  returnable  out  of  term,  is  void,  and  cannot  be 
■mended ;  returnable  by  mistake,  Sunday  being  out  of  term  : 
set  aside  on  d eft's,  stipulating  not  to  bring  false  icnprisonm em. 
Miller  k  aL  v.  Gretorj-,  4  Conen,  504 ;  cited  3  Johns.  R. 
190;  9  id.  386;  6  Mod.  261. 


CHAPTER  CLXXXV. 

PLKADINGS— AMENDMENTS . 


*  Akt.  3. 


J  18.  8  Greenl-  29,  30,  held,  if  the  clerk  omit  to  affix  the  . 
of  the  court  to  an  execution,  it  may  be  amended,  even  after    » 
the  execution  has  been  extended  on  lands,  and  the  extent  re-        "' 
cwded :  ao  a  ixrtiorari  may  be  amended,  where  by  mistake,  so 
dated,  a  term  intervened  :    I  Cowen,  88,  Jackson  v.  Crane ; 
Meau  in  mesne  process  for  arreit ;  so  p.  41 . 

^    11.   Amendment  of  a  recovery  by  inserting  a  new  vilJ.  Abt.  6. 
At  the  time  of  the  recovery,  part  of  tbe  estate  intended  to  be    Cob. 
passed  by  it  lay  in  the  parish  of  Mersham,  hut  this  soil  was  not  ^  W.  B.  U7 
then  known  to  the  parties.     On  motion  to  amend  the  recovery 
by  inserting  the  word  Mersham,  the  court  took  time  to  consider, 
till  tbe  next  day,  and  then  gave  leave  to  amend.     So  a  recovery  p-  lost- 
was  amended  by  a  more  accurate  description  of  the  vill  and 
cotm^  from  the  deed,  to  lead  the  uses.     The  recovery  was  in   ' 
Michnlmas  Term,  38  Geo.  3 ;  and  the  amendment  in  Easter 
Term,  16  Geo.  3.    And  the  estate  intended  was  ascertained,  in 
part,  by  affidavits. 


CHAPTER  CLXXVI. 

PLEADINOB.— AUDITA  QUERELA. 

^  40.  Judgment  against  A  and  B.     A  paid  the  execution ;  j^^^  ]_ 
execution  returned  not  satisfied  by  the  creditor's  consent,  and     q^„_  ' 
*o  alias  taken  out,  and  thereon  B  was  committed  in  order  compel  17  Hu  R. 
hHntopay'bishalfof  thedebt.   Held,  on  audita  qMreia,\hesiiaB^6»~ieo, 
waa  inipropwly  issued,  and  tlie  imprisonment  of  B  unlawful,  ^'^jf^jj^'^ 
la  audita  gutrela  proceedings,  there  may  be  a  jury  trial  and*). 
dmaages  for  the  false  imprisonment.     And  this  prooseding  may 
be  bad  (hougb  the  pit.  has  another  rwnedy. 
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Vol.  VI.        ^  8  «»>■    Petiliou  Tor  q  mandamiu  hj  oae  claiming  to  he 

Ch.  186. .  t^'fifli  of  B  lown  in  the  county  of  A  to  a  fbnner  clerkj  a  rule,  to 

•drt.  2,    sliew  cause  why  it  should  not  issue,  may  be  granted  by  the  court, 

Con,       ">  lie  heard  in  any  county,  but  must  be  returnable  in  the  couo^ 

.^,^^^^     of  A ;  3.  Such  rule  is  not  a  process  required  by  the  stat.  1782, 

■  Pick.  R.       ch.  9,  5.  3,  to  have  a  tille,  and  to  be  under  the  seal  of  tbo 

^~f?!!«^'^'co""*  3   A  tOwn-meeiine  held  March  1,  and  no  eotrr  of  an 

«.  Htary.       adjournment  made,  is  YOid  when  held  on  the  second  ;  and  ooe 

chosen  town  clerk  second,  cannot  enter  the  adjournment,  nor  can 

there  be  admitted  jiarol  evidence  of  it. 

^  5  con.  Where  it  lies  to  restore  a  minister  to  his  pulpit,  &c. 

see  ch.  48,  s.  44. 

s  pick.  R.  tu     Where  a  statute  directs  the  court  of  sesuons  to  do  an  act,  as 

— ***'C<"^    to  provide  a  bouse  of  correction  distinct  from  the  common  jail, 

SoiTMloni '  ^*  "  """!'''"'""  lies  from  the  supreme  judicial  court,  to  compel 

them  to  do  It ;  was  an  information  filed  by  the  solicitor  general 

on  behalf  of  the  Commonwealth  ;  on  stat.  1787,  cb.  54,  a.  4 ; 

Stat.  1797,  ch.  62 ;  stat.  1802,  ch.  22.     Court  cited  3  Burr. 

1267  J  I  W.  Bl.  352;  Cowp.  378,  Ssc. 

§  25  am.  When  the  supreme  court  will  compel  the  judges 
to  sign  a  bill  of  exceptions.     See  9  Johns.  345 ;  10  id.  313 ; 
13  id.  330  :  2.  When  one  is  signed  under  circumstances  where- 
in the  supreme  court  would  not  compel  its  execution  by  atan- 
damus,  it  will  be  set  aside  on  motion.   3  Co^en,  32>^.   Man- 
damvt,  to  tlie  common  pleas  to  vacate  a  rule.    The  people,  Slc. 
c.  the  judges,  lac.  4  Cowen,  403.     Alternative  one  to  such 
judges  to  shew  cause,  tic.  id.  403. 
s  N.  H.  Bep.       ^  82  con.  Does  not  lie  to  a  court  or  magistrate  in  a  case 
^"-         ,     where  some  judgment  has  been  already  given. 
BluDtv.  Blunt  moved  for  a  mandamus  to  the  judges  of  the  commtxi 

OrMDirood,  1  pleas  of  —— ,  commanding  them  to  vacate  a  rule  granted 
Cowen,  15-M,  ^Term,)  that  court  setting  aside  a  Jieri  facial  on  its  judg- 
ment of  (Term,)  in  favour  of  Blunt  and  against  Greenwood. 
Granted  and  decided,  this  writ  lies  to  correct  an  erroneous 
|MJ~***^'  practice  of  said  court  except  in  mere  matters  of  diMcretum. 
ConimiMiioDei*  Held,  toandamiu  lies  to  compel  them  to  lay  out  a  way,  and 
oTH^Iiirayi  of  discontinue,  &ic.  as  applied  for.  There  bad  been  an  appeal 
Uw^Town  of  f^[„  j[,gi,  decision  to  the  common  pleas.  All  the  forms  of 
1  Cowen, M— proceeding  stated  minutely.  See  Ways,  ch.  79,  a.  2,  s.  14 
Bl.  Mawiamui  to  the  common  pleas  of,  Bic.  fo  enter  an  exmereita; 

— Ut*"' '"  ^^^  '°  '^^  "*''^®  proceedings  against  bail.  Does  not  lie  to  the 
common  pleas  to  vacate  a  rule  arresting  judgment.  The  pam^ 
must  apply  for  judgment  against  himself.  If  this  be  refused, 
1  Cowca,  44a,  then  a  mattdainiu  issues.  One  to  a  sheriff  to  give  a  deed  to  a 
*«'j»Mi^- certain  purchaser.  Ch.  136,  a.  14,  s.  38.  Another  mandamus 
"*'  ■  onthe  same  pnnciple.     First  an  aliernatire,  then  a  peremptory 

mandamus  to  the  common  pleas.    See  costs,  ch.  195,  a.  4.  ».66. 
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^  67.  The  common  pless  arrests  b  judgment  for  the  insuffi-   Vol.  VI. 
ciency  of  the  declaration.     Ph.  prays  jirdgment  against  himself  Ch.  186. 
in  order  to  bring  error,  the  common  pleas  refuse  such  judgment,   ^rt.  S. 
the  pit.  has  a  mandamm.   Home  v.  Barney,  19  Johns.  R.  247.      Con. 

^  88.  Wherever  officers  have  discretionary  powers,  and  they    v^>v'^^ 
exercise  it,  mandatmu  to  them  does  not  lie :  3.  Nor  if  they  pass  on  tiiii «.  Sup«r- 
the  account  of  a  constable,  for  his  expenses  in  removing  P"""  I'^'jJ  J'^?"*'" 
pers,  allow   part  and  disallow  part:  3.  If  subordinate  public i^ggg"  '^ 
agents  refuse  to  act  in  a  case  for  their  discretion  in  whicli  the 
law  requires  them  lo  act,  a  mantfamtu'raay  be  issued  where  no 
other  remedy  exists.     As  if  th^  refuse  to  allow  a  claim  for 
serrices,  as  a  county  charge,  the  court,  if  it  he  a  legal  one, 
must  instruct  the  supervisors  in  tlieir  duty  by  mandamtu,  attd 
compel  them  to  admit  the  Charge,  if  they  find  it  just.     This 
,writ,  in  such  case,  is  merely  to  put  them  on  the  exercise  of 
their  discretion,  snd  to  act  and  do  their  duty  as  to  the  amount 
to  be  allowed.     Same  principle,   16  Johns.  R.  342 ;  14  do. 
33S;  16  do.  61 ;  3  Ck>wen,  59. 

^  89.  If  a  corporate  body  strike  off  i  member  without  g>v- 1  H«wks.  1T4. 
ing  him  any  notice  or  oppoitunity  to  be  heard  in  his  defence,  a 
wiandttmtu  lies  to  restore  him. 

^90.  The  court  of  appeals  of  Kentucky  has  no  authority  to 
issue  a  writ  of  mandamtu.  Daniel  v.  Warren  court,  I  Bibb, 
496;  1  Marah.  461. 

§  91.  Temteasee.     The  court  of  appeals  has  no  jurisdiction  Kj^,H«inp- 
to  issue  a  mandamus  lo  a  circuit  court,  (State,)  requiring  it  tOMa,  t  Majrr. 
proceed  to  the  trial  of  a  cause  which  it  had  continued  above"- 
thirty  months. 

%  92.  A  circuit  court  of  the  United  Statet  may  issue  a  man- 
damu  to  a  State  court,  which  refuses  to  transfer  a  cause  under 
the  act  of  Congress  of  Sept.  24,  1789,  s.  12. 

^  93.  A  mandamtu  does  not  lie  to  the  managers  of  an  elec- 
tion (or  a  sheriff  to  compel  them  to  return  a  certain  candidate 
elected,  for  their  decision  is  final :  3  Const.  Rep.  643  :  Lies 
only  where  there  is  no  proper  remedy.  1  Cowen,  417-435  ; 
and  see  Charter,  195,  a.  4,  s.  64. 

^  94.  The  people,  executors  of  Van  Voast,  v.  Van  Slyck, 
4  Cowen,  297-335. 

^  95.    Petition  for   a  writ  of  mandamus.      Held  it  lies  to  6  Fkk.  sit— 
compel  a  town  treasurer  to  issue  bis  warrant  of  distress  against^;  "VllJ* 
a  collector  of  taxes  neglecting  to  collect  and  pay  over  the  same    ' '  *■ 
at  the  time  fixed  in  the  assessor's  warrant  to  the  collector.     If 
alternative,  it  is  not  necessary  to  make  the  collector  a  par^,  or  to 
give  him  notice :  3.  If  on  the  return  to  the  alternative  manda- 
mtu,  it  appears  the  lax  is  illegal  or  not  duly  assessed,  the  court 
may  omit  to  issue  a  peremptory  mandamus. 

VOL.    IX.  71 
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Vol.  VI.        ^  Id  «">•  Held,  replerin  lies  for  goods  taken  by  a  wamnt 
Ch.  186.   issued  by  a  court  martial  of  the  Uoited  States  to  tbe  marshal  of 
Art,  4.      ^^  distnct  to  collect  a  fine  imposed  by  the  court  on  the  plL  as 
Con.        s  private  in  the  militia  of  the  Slate  of  N.  York  for  refusing  lo 
v^fT^..^^     rendevous  and  enter  the  service  of  the  U.  States  in  obedience 
Milii  e.  Mar'  to  the  orders  of  the  commandiGg  officer :  2.  Courts  manial  are 
&i,  IB  Johoa.  courts  of  special  and  limited  jurisdiction ;  when  the  deft,  justi- 
fies under  its  process  he  must  affirmatively  show  its  jurisdiction, 
20  Jobns.  R.  and,  3.  If  it  has  none  their  proceedings  are  void.  The  marshal's 
S48,  Rathburn  avowry  for  SO  taking  goods  is  bad ;  and  because  the  court  had 
B.  Mirtia.       jjQ  jurisdiction  :  2.  Composed  of  only  six,  instead  of  thirteen 
officers,  (not  sliomng  the  reason,  tuc.)    The  reference  to  tbe 
acts  of  Congress  was  too  general,  under  which  the  court  was 
said  to  be  organized ;  (referred  to  acts  Feb.  28,  1795  ;  Feb.  2, 
1813,  and  April  18,  1814:  3.  The  avowry  did  not  aver  by 
whom  the  general  ordert  were  tuued :  4.  It  did  not  state  that 
(he  proceedings  of  the  court  martial  were  reported  to  tiie  offi- 
cer appointing  it,  and  were  confirmed  by  him  before  sentence 
was  eiecuted.     See  ch.  200. 

3  \olt  8c  McCord,  410,  Stale  v.  Wakely,  no  prohibition  lies 

to  restrain  the  proceedings  of  a  court  martial  for  irregularities  so 

long  as  it  acts  within  its  jurisdiction. 

Art.  5.         ^  I  con.  Quereif  asuittn^rionamin theotJimra/fyliesagainsI 

Con.  the  owner  of  a  ship  by  materiai  mat,  furnishing  supplies  for  faer, 

la  WhnL  611  in  her  home  port,  where  the  local  law  gives  no  specitic  lien  on 

ilnv!'i^ieKi>  ^^^  which  can  be  enforced  by  a  proceeding  in  rem :  2.  Clearly 

such  suit  does  not  lie  where  the  owner  has  given  a  negotiable 

note  for  tlie  debt,  which  is  not  tendered  to  be  given  up  or  acm- 

ally  surrendered  at  the  hearing.     See  Lien,  ch.  44,  a.  3,  s.  26, 

the  General  Smith. 

In  the  agreement  of  1632,  (see  post,)  ii  is  declared  '  if  sucli 
be  in  the  court  of  admiralty  for  building,  mending,  or  saving, 
or  necessary  victualing  a  ship  agaifitt  the  dap  ittelf,  and  not 
agaitut  any  parly  &y  name,  but  such  as  for  his  interest  makes 
himself  a  party,  (construed  claimant ;}  no  prohibition  is  to  be 
granted  though  this  be  done  within  the  realm.  This  implies  if 
the  suit  be  against  the  perton,  a  prohibition  sliall  issue.  John- 
son, Justice,  [bought  this  the  test  of  Admiralty  jurisdiction.  See 
ch.  57,  a.  2,  3.  5  ;  ch.  47,  a. ,  5,  s.  6 :  4  Hall's  Law  Jonrnal, 
101. 

The  above  quesliou  is  an  interesting  one,  for  if  taaUnalmtUt 
or  those  who  build,  repair,  or  supply  vessels  in  their  home  port, 
(having  no  specific  lien,)  cnisue  iaperionam,  or  tlie  person,  in 
the  admiralty,  the  trial  is  mthmit  a  jury.  If  not  in  the  admiralty, 
but  at  common  law,  then  the  trial  is  with  a  jury.  Though  the 
said  agreement  of  1633  was  not  a  formal  decision  in  a  judicial 
court  or  an  act  of  Parliament,  so  technically  not   an  authority 
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yet,  on  every  sound  principle,  it  ought  to  be  regBrdediforit  bad   Vol.  VI. 
the  assent  (H  all  the  tnelre  judges  and  other  brancbnof  the   Ch*  186. 
goTeniinent,  deliberately  given  in  a  great  contest'  on  an  impor-     ^rt.  5. 
taut  occaaon  aa  to  which  every  one  concerned  in  the  agreement       Con. 
must  have  read  and  reflected  very  much ;  and  this  case  of  Ram-    •.^.-sr-^ 
say  t>.  AUegra  seems  to  leave  the  question  unsettled,  and  the 
court  had  uo  occasion  to  decide  it,  as  the  intervention  of  the 
note  alone  a&rded  ample  ground  of  decision. 

According  to  the  act  of  Pennsylvania,  of  April  1,  1803,  to 
create  a  lien  for  work  and  materials,  the  contract  must  be  made  g  s,r%.  h,  K. 
with  the  real  owner  of  the  building.  Hi- 

And  materials  furnished  fiiirly  for  a  buildings  though  not  ac 
tually  used  in  the  construction  of  it,  coosUtute'E  lien  on  it,  2 
Sei^.  &,  R.  170;  3  Browne,  104  :  but,  275,  not  if  furnished 
aAer  the  building  is  completed,  nor  if  furnished  for  repairing, 
id ;  and  384,  alttei-  if  a  main  part  ha  taken  down,  Jd.  The 
remedy  for  the  mechanic  or  material  man  is  a  special  action 
stating  bi»  case,  so  that  there  may  be  a  judgment  against  the 
building  Bad  lol,  and  not  against  die  person  of  the  owner.  3 
Serg.  b  R.  541. 

^  9  con.  The  admiralty  lias  jurisdiction  of  personal  torts 
coniinjlied  on  a  passenger,  on  the  high  seas,  by  the  master  of 
the  ship.    3  Mason,  342-247,  Chamberlain  &,  al.  r.  Chandler. 

And  in  admiralty  proceedings,  amendmenis  are  made  on  xhfi 
masim  non  allegata  allegare,  et  non  probata  probare ;  and  in 
the  appellate  court  too.  And  not  only  in  forms,  but  in  matter 
of  substance,  as  by  GUng  a  new  count  to  the  libel.  This  is 
permitted  the  parties  whenever  public  justice,  and  the  substan- 
tial merits  require  it,  to  introduce  new  allegations  and  ne^v 
proofs  :  2.  If  the  amendment  ia  made  in  the  circuit  court,  the 
cause  is  heard  and  adjudicated  in  that  court,  and  on  appeal, 
by  the  supreme  court  in  the  new  allegations ;  but  if  tbe  amend- 
ment is  allowed  by  the  supreme  court,  tbe  cause  is  remanded 
to  the  circuit  court,  with  directions  td  permit  ilie  amendment 
to  be  made.  This  very  imporUnt  doctrine  in  ameadmetUi  was 
asserted  in  the  following  case.  The  Portuguese  merchant, 
but  armed  ship  Mariaana  Flora,  in  a  time  of  peace,  on  the 
high  seas,  made  an  attack  on  the  United  Slates'  public  armed 
schooner  Alligator,  Lieut.  Stockton,  with  tbe  avowed  intention 
of  repelling  her  approach,  or  to  cripple  or  destroy  her,  upon  a 
mistake,  supposing  she  was  a  piraluai  cruiier,  and  without  a 
piratical  or  felonious  intent,  or  for  the  purpose  of  wanton 
plunder,  or  malicious  destruction  of  property.  (So  held,  not 
a  piriUical  attack,  under  tbe  act  of  congress  of  March  3,  1819, 
ch.  76.) 

Tbe  Alligator  captured  the  Jffarianna  Flora,  and  brought 
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Vol-  VI.   l)er  into  Boslon.     Stockton,  &.c.  libelted  her  in  ths  distriot 

Ch.  186.  court,  and  her  cargo,  alleging  she  made  a  piratical  aggression 

An.  £>.    on  the  Alligator,  against  the  taid  act.     The  district  court  dc- 

Con.      creed  a  restitution   and  damages,   f  19,675.     Tfas  UbelluUs 

v^F^,^.^     appealed  to  the  circuit   court.     Pending  tlie  proceediags  in 

ttie  circuit  court,  the  libellBnts  were  allowed  to  file  a  new 

count  or  allegation,  in  which  the  aggression  was  stated  to  be 

Kottilt,  and  with  intent  to  sink  and  daairoy  the  Alligator,  and 

in  vblation  of  the  law  of  nationt.     It  will  be  observed,  ibis 

new  count  tntroduced,  in  very  substanoe,  a  new  ground  of  * 

condemnation.     The  first  libel  was  for  a  piratical  aggreasion 

against  the  act  of  congreu.     This  second  count  or  libel,  was 

for  a  hoitite  aggression  against  the  law  of  natiom.     Oa  the 

first  original  count,  the  M.  F.,  if  proved,  was  condemnable, 

in  toto,  for  pirncy ;  on  the  second   held,  not  liable  to  confisca- 

n  YHuaL  1  to''"""  ''"'  "°'  entitled  to  damages  or  coats,  there  being  probable 

H,  The  M*ci-  cause  for  seizing  and  brin^ug  in  for  trial.     Held,   further,  pi- 

uuii  Fion,     rates  may  be  Iswriilly  captured,  in  peace  or  war,  by  the  public 

(nlofPortugil, or  private  ships  of  any  nation;  and  that  there  is  no  right 

Chioumt.        of  search  in  lime  uf  peace. 

Abt.  9.  ^17.  This  was  a  case  of  seizure,  for  an  asserted  forfeiture 

Con.  under  the  ship  registry  act  of  December  31,  1792,  ch.  1. 

J^*""}'- **!- The  libel  contained  four  counts  on  the  sixteenth  section,  and 
Munrct  *1uia  °"°  ""  '^°  twentyseventb  section  of  the  aet.     The  claimant 
Cu-iDiPeniaa- was  the  sole  owner  of  the  Margaret.     She  was  a  registered 
riu'i"^'^       vessel  of  the  United  States,  and  transferred  to  a  Spaniard  in 
Cuba,  there  to  evade  the  Spanish  duties  to  be  retransferred  to 
Haley.     Held,  ibis  worked  a  forfeiture  on  said  act,  as  (he 
transfer  was  not  made   known,  as  the  seventh  section  of  it 
prescribed  :  3.  The  act  does  not  require  a  beneficial  or  bona 
fide  sale,  but  a  change  of  ownership,  '  by  way  of  trust,  confi- 
dence, or  otherwise,'  is  sufficient :  3.  The  proviso  in  the  said 
sixteenth  section,  being  by  way  of  exception  rrotn  the  enact- 
ing clause,  need  not  be  noticed  in  the  IJbel,  it  is  part  of  the 
claimant's  defence  :  4.  This  prooito  applies  only  to  the  case 
of  a  part-owner :  5.  The  trial  in  such  case,  is  by  the  court, 
and  not  by  a  jury,  in  seizures  on  waters  navigable  from  the 
sea,  by   vessels  of  ten   tons  burden   and  upwards  ;  6.  The 
Margaret  was  liable  to  seizure  on  the  said  iwentyscventh  sec- 
lion,  because  she  continued  to  use  her  register  after  she  wis 
so  transferred,  as  using  a  register  without  faetng  actually  enti- 
tled to  the  benefit  thereof. 
Abt.  10.        ^  5-  Pfoh^ition.     The  supreme   courts  in  some  of  Ae 
Con.  States,  issue  this  writ  to  inferior  courts,  i&c,  as  in  South  Car- 

%  Nott  ft  Ma  olina.     The  writ  of  prohibition  may  issue  on  a  su^eslion  that 
Card,  IT4-1S0.  (Ij(,  cause  originally,  or  some  collateral  matter  srising  therein. 
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does  uo(  belong  to  th«  juriidiclion  of  Ibe  court  to  wfaichthe  Voo..  VI. 
writ  h  directed,  but  to  some  other.  But  if  tbe  want  of  juris-  Ch.  186. 
dieikm  does  aot  appear  on  the  fsce  of  the  proceedings,  probi-  ^rt.  10. 
bkioB  will  not  lie  to  an  inferior  court,  after  seDtence.  Con. 

But  this  writ  lies  not  against  justices  and  freeholders,  merely     ^^^-v^^ 
for  irregularity  in  tbeir  proceedings,  if  they  act  wltliin  their  1  NoK  It  Me 
jurisdictioti.     Other  caws,  1  Bay,  382-434;  2  Bay,  38-18, '^^'«***- 
and  Const.  Rep.  55. 

^  I  eon.  In  admiralty  proceedings  *r  ren,  where  the  pro- Art.  11. 
oeodfl  of  the  sales  are  brought  into  court,  ibey  are  not  liable    Con. 
to  make  good  a  loss  sustained  by  the  purchaser,  in  consequence  B  Wbett  •!•- 
of  a  defect  discovered  in  the  article  sold.     In  this  case  Brasil*^' 
tobacco  was  sold  by  tbe  marshal  in  Maryland,  to  the  amouat 
of  ^15,495,  by  sample  :  the  samples  sound.     The  tobacco 
sent  to  Gibrahar,  and  there  found  to  be  id  rotten  that  the  whole 
sold  for  ^4818  ;  decided  as  above.     Also  stated  tlie  lobacca 
was  ibus  rotten  when  sold  in  Maryland.     The  ^15,495  were 
private  Portuguese  properly.     So  the  question  was  between 
private  individuals,  but  the  Portuguese  owners  had  no  part  in 
tbe  selling  ;  the  sale  was  tbe  act  of  the  court  and  its  officer.    _j^,  ^^ 
The  court  thought  the  purchaser  might  and  should  have  exam- 
ined tbe  tobacco  before  be  purchased  it. 

^11  eon.  An  injuMtion  that  stays  proceedings  at  law 
against  tbe  priocipa)  stays  them  against  tbe  special  bail.  A  and  8  Hu.  ft  He 
bis  wife  a  iiiMi«r,  sold  ber  land  to  B,  and  evicts  him  and  sold  j^***  ^  '' 
to  C.  Ad  injunction  issued  to  stay  in  bis  bands  enough  of  the 
purchase  money  to  pay  tbe  prior  purchaser  for  the  buildinajs 
he  erected  on  the  lauds  when  in  possessiou,  thinking  bis  liue 
good, 

^  12  com.  By  act  of  congress  of  February  IS,  1607,  the 
judges  of  the  district  courts  have  as  full  power  to  grant  writs 
of  uy'imefton  in  tbeir  districts,  as  is  exercised  by  tbe  judges  of 
the  supreme  ooiirl,  and  under  tbe  same  rules,  &c.,  to  cootinue 
in  force  to  tbe  next  circuit  court,  dtc.  But  tbe  D.  judges 
cannot  issue  this  writ  where  the  party  has  bad  a  reasonable 
lime  to  apply  to  the  circuit  court  for  it. 

Load  is  sold  with  general  warranty  and  a  deed  of  trust 
giren  oo  it,  to  secure  payment  of  the  purcbase  money.  If  an 
adverse  claim  to  it  afterwards  shall  appear,  a  court  of  equity 
oyotiH  tbe  sale  under  tbe  trust  deed,  till  such  olaini  be  de- 
cided.    1  Raad.  73,  also  1  Rand.  66-71. 

Where  an  itijvnetion  is  refused  by  tbe  chancellor  in  ^mh  1  Bua.  MS— 
court,  it  id  competent  ibr  a  judge  of  tbe  court  of  appeals,  Mtf*"^ 
»lf  tOKfi,  lo  award  it ;  and  on  an  office  co|^. 

See  nuicb  of  the  doelrin«  of  Mf  tmcftoiM  in  tbe  case  of  Os- 
b««  «.  the  UniMd  Sutea  Buk,  9  Wbeat.  738  to  903 ;  espe- 
cially pages  838-845,  and  ch.  143,  a.  4,  9.  3  ■  same  case. 
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Vol.  Vf.        An  jnjuDciwn  out  bf  tbc  circuit  court  to  suy  procsfldings 

Ch.  186.  on  a  judgment  m  law  in  that  court,  may  issue,  ibough  error 

Art.  11.    thereon  be  pending  in  the  su>>reme  court :  2.  If  the  district 

Con.       judge  issue  one,  it  expires  at  (he  next  tenn  of  the  circuit  court, 

VdW'w/     unless  continued  by  it ;  but  the  denial  of  several  successive 

I^WltMLUl  lYiotions  to  dissolve  the  injunction,  may,  under  circumstances. 

Ice.  0.' Circuit  ^^  considered  as  equivalent  lo  an  order  for  renewing  it.     Was 

JudReg.  on  a  motion  for  a  mnndamus  to  said  judges. 

As  to  injutlctions  to  slay  pruceedings  at  law,  there  clearly  is 
but  little  certainty  in  the  English  books.  They  are  full  of 
di6erenl  opinions ;  old  doctrines  and  new,  dicta  ttevu'to't, 
Uaningt,  ifc.  But  in  a  few  instances  sound  opinions  are  to 
be  fouud.  See  Eden  on  Injuncirons,  edition  1623,  page  336. 
The  cases  still  leave  it  uncertain  how  far  relief  is  to  be  allow- 
ed to  a  parliaipi  criminu;  what  is  a  penalty ;  what  Jamagei 
liquidated,  or  how  far  the  maxim  holds,  ignorantia  jurit  noti 
exeutat  in  equity.  The  prevailing  id^a  is,  that  ignorance  of 
'  law  does  not  excuse  in  law  or  equity ;  yet  certain  it  is  if  the 
judge  mistake  the  law  he  is  excused,  and  very  properly;  for 
no  judge  yet  ever  existed,  the  most  perfect  one,  who  has  not, 
in  some  cases,  mistaken  the  law ;  in  other  words,  who  has  not 
in  some  cases  been  ignorant  of  the  law ;  as  where  he  bas  de- 
cided the  law  is  so,  and  the  majority  has  decided  against  btm, 
and  where  his  decinon  has  been  reversed  by  a  higher  court. 
Still,  the  maxim  has  ever  been,  he  is  excused,  and  in  no  sense 
liable.  Yet  the  maxim  holds  the  poorest  laborer  to  know  tbe 
whole  law  of  the  land,  and  the  most  intricate  parts  of  it,  at  bis 
peril. 

When  the  pit.  files  a  bill  for  an  injunction  to  stay  trial  at  Uw, 
and  .makes  affidavit,  it  is  not  yet  settled  what  kind  of  one  it 
ought  to  be.  Aa  late  as  1830,  we  find  nothing  but  a  aeries  of 
uncertainties  on  the  su^ect.  Thousands  of  such  uncertainties 
appear  to  exist  in  the  English  Chancery,  and  increaung  in  the 
rapid  succession  of  the  high  chancery  officers,  and  in  the  nu- 
meroiia  reports  of  all  their  dicta,  doubts,  and  leanings. 

There  are,  however,  some  few  good  cases,  and  founded  in 
principle.  One.  The  court  will  not  continue  an  injunction, 
but  on  the  condition  tbe  pit.  applying  for  it,  pay  into  court  tbe 
sum  found  due  from  him  by  verdict,  award,  or  by  the  defi's. 
oath  in  his  answer ;  there  being  no  special  reasons  to  the  con- 
trary. Eden  82  to  86,  and  cases  cited.  Another  case.  If  tbe 
amwer  of  the  deft,  denies  all  the  equity  of  the  pit's,  bill,  hia 
injunction  is  dissolved  of  course.     1  John.  Ch.  R.  311. 

A  third  case.  The  pit.  filea  his  bill  and  gets  an  injunittioo, 
tbe  deft's.  answer  obliges  tbe  pit.  to  amend  bis  bill,  bis  injunc- 
ticm  ii  gone,  the  bill  on  which  it  ianied,  being  altered,  oo  long- 
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er  supports  it.  2  V.  &  B.  102,  Kin  v.  Boscawen,  a  Ute  de*  Vol.  VI. 
cUion,  after  many  dtmbts  and  variations.  In  such  casei  the  Ch.  166. 
pit.  must  revive,  or  the  court  mav  give  him  leave  to  amend  Art.  1 1. 
AW  biU  uixAout  prtyudiee  to  his  iiyunction.  3Madd.  475;  Con. 
£den,  88.  In  New  York  an  injunciion  bill,  being  sworn  to  ^-^-v-w 
by  die  pit.,  cannot  be  amended  without  leave.  4  John.  Cb. 
R.  434,  Parker  v.  Qrant,  and  Rule  90ih.  Tlus  amending 
teitkovt  pr^udice  is  only  for  good  reasons  shown.  Tliis  sound 
principle  of  late  adopted,  is,  ibat  the  pit.  shall  put  forth  liia 
whole  strength  in  liis  first  biH  for  an  injunction,  and  aa  Lord 
EidoD  said,  the  court  will  not  give  the  pit.  '  liberty  to  split  and 
retail  out  his  equity  to  apply  upon  another  head  for  another 
injuDCtion  sfler  the  former  one  is  dissolved.'  Alsu  ■  where  an 
injunction  has  been  disiiolved  on  the  merits  upon  (be  answer 
put  in  whether  by  a  decree  of  the  court  on  dbmissing  the  bill, 
or  on  motion  upon  coming  in  of  the  answer,  or  on  arguing  the 
merits,  as  they  appear  on  the  oath  only  of  the  deft. ;  if  the 
pit.  amends  that  bill,  or  61es  a  supplementary  bill  with  new 
matter,  which  Is  part  of  the  old  cause,  Ae  cannot  apply  ef 
courte,  for  a  new  injunction  to  stay  proceedings  until  answer 
or  fuTiJier  order.'  Hereon  Eden  p.  91,  observes  'this  doc- 
trine thus  clearly  and  satisfactorily  established  has  been  fol- 
lowed in  all  modern  cases;  and  no  injunction  which  has  been 
once  dissolved,  can  noiv  be  revived  wnliout  tpecial  motion,  on 
amendments  verified  by  affidavit.^  James  v.  Donnes,  18  Ves. 
582 ;  2  V.  &.  B.  kOI  ;  Vipan  tp.  Mortlock,  2  Meriv.  479. 

Held,  where  new  facts  are  stated  in  a  tupplttaental  bill,  8  4  JiriuB.  Cb. 
fresh  injunction  may  be  awarded  on  motion,  though  the  former"' 5^'^*""'''* 
injunction  was  dissolved  on  the  merits. 

In  case  of  amendment  and  to  obtain  a  further  injunction  to 
stay  proceedings  at  law  two  things  are  essential :  ].  That  the 
deft.be  in  default :  3.  The  Irulh  of  the  amended  bill  must 
be  verified  on  special  motion  by  affidamt,  showing  (lie  pit. 
could  not  sooner  have  put  die  new  facts  nn  [he  record.  Nor  p.  m. 
is  this  default  confined  to  be  in  contempt,  as  once  held  in  the 
exchequer.  2Anst.  053;  but  alHer,  18  Ves.  522,523;  2 
Meriv.  47(i ;  see  Massic  ir.  Walls,  ch.  225,  a.  6,  s.  2  ;  cb. 
22G,  a.  13. 

^  19.  The  commission  given  by  George  the  Third  to  a  vice 
admiral  in  ci  cobny,  before  the  revolution,  was  a  very  long  in-, 
strument  of  nine  or  ten  printed  octavo  pages,  including  niaiiy 
matters  on  lands  and  waters,  and  empowered  him  '  lo  take 
cogizance  of,  iinii  proceed  In,  all  civjl  and  maritime  causes, 
and  in  complaints,  contracts,  offences,  or  suspected  offences, 
crimes,  pleas,  debts,  exchange,  accounts,  charter-parties, 
agreements,   suits,   tiesjMisses,   ic^nries,   extortions,   and   de- 
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Vol.  VI.    mstida,  and  bnsinen  civil  mi  marithns  whatever,  commmcsd 
Cb.  186.  or  to  be  commenced,  between  merchants,  or  between  ownen 
Art.  11.    and  proprietors  of  ships  and  other  vessels.  Sic.,  b«.  witMn 
Con.       his  colony,*  Sic. ;  also  '  to  inquire  by  the  oaths  of  honest  end 
v^-v*^    lawful  men  of  our  said  *  colony, '  and  the  territories  il^end- 
ing  thereon,  ani4  the  maritime  parts  of  the  same  and  adjoin- 
ing to'ihem    whatsoever,  dwelling  both  within  liberties  vnd 
franchises  as  wiihoiti,  as  well  of  all  and  singular  such  matters 
and  things,  which  of  right,  and  by  the  statutes,  hwsand  ordi« 
nances,  and  cirstoms  anciently  observed,  were  wont  and  ought 
to  be  inquired  after,  as  wreck  of  the  sea,  and   all  and  singufcrr 
ihe  goods  and  chattels  of  whatsoever  traitors,  pirates,  man- 
slayers,  and  felons,  howsoever  offending,  within  the  marittiBe 
jurisdiction    of  our  vice-admiralty  of    our  colony   of  — ^ 
aforesaid,  and  the  territories  deppnding  thereon,  and  of  the 
goods,  chattels,  and  debts  of  aJI  and  singular  miintainen,  ac- 
cessaries, counsellors,  abettors,  or  assistants  whatsoever.*     So 
of  all  goods  of  suicides,  their  debts,  Sic.  *  by  sea,  water,  or 

land   in  our  said  colony  of ,  fcc.  forfeited,  &c. ;  so  of 

every  kind  of  forfeiture;  so  of  goods  waived,  flotsam,  jetsaA, 
ligsn,  and  treasures  found,  or  to  be  found  ;  deodands,  dere- 
Jict  goods.  Etc.,  Sic. ;  so  as  to  ■  anchorage,  lastage,  ballast, 
royal  fishes,  os  sturgeons,  whales,  porpoises,  dolphins,  ki^s, 
and  grampusses,  and  generally  of  all  other  fishes  whatsoever,' 
of  large  bulk  or  fatness,  anciently  by  right  or  custom,  or  any 
way  appertaining  or  belonging  to  us,'  to  Merest,  take  recogni- 
sances, imprison,  try,  condemn,  ponish,  &c.,  &.C.  In  this 
random  way  the  commission  ran  on  several  pages  further.  It 
extended  also  to  '  all^M^  waters,'  ports,  public  streams,  riv- 
ers, or  creeks,  or  places  overflown  whatsoever,  wKhin  the 
ebbing  and  flowing  of  the  sea  or  high  water,'  Sic. 

It  may  have  been  intended  to  confine  this  commission  to 
the  admiralty  and  maritime  jurUdietion,  but  if  so  intended  it 
clearly  included  places  within  the  covnty  linet  of  a  colony,  as 
fretk  waters,  ports,  creeks.  Sic. ;  and  so  vague  are  the  expres- 
sions in  it,  that  it  was  impossible  exactly  (o  understand  what 
was  meant  by  maritime  jurisdiction. 

This  commission  is  so  far  cited  to  show  how  many  rights, 
powers^  and  kinds  of  property  the  king  claimed  in  the  cc^ 
nies  as  belonging  to  him  ;  also  because  in  this  case  two  very 
unsettled  questions  have  arisen  :  1.  How  far  does  the  admi- 
ralty and  maritime  jurisdiction  extend  as  to  place,  persons,  or 
subject  matter  ?  S.  In  these  numerous  oases,  how  far  does 
the  federal  jurisdiction  extend  ?  If  we  examine  the  journals 
of  the  old  congress,  from  the  formation  of  the  Union  in  1774, 
to  the  adoption  of  the  Federal  Constitution,  which  extends  the 
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fadeni  jiidiris]  patver  '  lo  all  rssea  of  ttdmiralty  and  tnnritinie   Vol.  VI, 

jurisdiriion,'  we  tliail  fiod  Lut  little  on  these  Bulijecis.     Nor  is    Cu.  186. 

mocli.  to  b«  foMiid  since  (hat  constitution  VTRS  iidopted.     So   Jlrf.   11. 

fur  as  tliM  doings  of  llie  old  congress  respected  insrilime  mat-        Coa. 

ten,  ihey  were  mainly  confined  in  the  cases  of  captures,  con-    v^-v^^ 

sidered  in  chapter  337.     When  the  king  censed  to  have  ibess 

ri^litit,  ihey  accrued    to  the  thirteen   colonies.     The   di.licuil 

question  is,  what  pans  of  ibem  did  accnie  to  the  Union,  and 

what   parts  to  the  thirteen  colonies   imiividually,  now  Stales  i 

There  hitvo  been  scarcely  any  decisiona  on  the  suhjeci.      But 

the  natural  division  seems  to  hnve    been   thi&— such  rights 

and    kinds  of  pmpeny,  in  these  cases,  ns  were  and   have 

been  found  witkin  the  covnty  lines  in  any  robny,  have  accrued 

to  it,  and  such  of  them  as  have  been  found  wUhovt  those  ' 

lines;  have  accrued  to  the  Union.     So  it  is  understood  has 

been,  in  genertiti  the  practice ;  in  each  case  suhjert  lo  pri- 

Taie  claims  and  lights.     Legislation  on  many  of  these  kinds 

of  prop'^ny  was  exercised  both  by  Englnnd   and  the  colonies, 

Bs  vireck,  Su.     So  by  the  Union  and  States.     See  Wreck  in 

the  index;  see  Property  Found,  8tc.  ch.  76,  an.  7;    see 

Fisheries,  Fiats,  &c.  rh.  68. 

^  33.  This  information  does  not  lie  at  the  suit  of  an  individ-     Akt.  16. 
ual,  but  must  be  institined  and  carried  on  by  and  in  the  name       Cor. 
of  the  State,  &c. :  3.  It  may  be  filed  under  the  direction  of' McConj.3»- 
tbe  court :  3.  On  such  information  against  a  person  claiming  to 
exercise  the  office  of  sherifT,  the  decision  of  the  managers  of 
the  election  is  conclusive  as  to  all  mat'ers  legally  sniimiiied  to  ' 
tfaero  as  long  as  that  decision  remains  unreversed:  4.  Such  in- 
formation may  be  granted  against  an  officer  commissioned  under 
the  authority  of  the  State. 

§  23.  Decided  in  this  case  that  the  general  rules  of  the  J^%''j'!fc/' 
court  as  to  pleadings,  amending,  &c.  are  applicable  to  proceed-  en,  gg  (o  n. ' 
ings  upon  an  infonnation  in  the  nature  of  a  gvo  vmrranto. 

%  24.  Held,  the  process  on  an  information  in  the  niiture  ofThe  Peopla  •. 
a  quo  warranto,  is  either  a  venire  faciat  and  distringas,  or  a  mb-  "ifSJ^f"*' 
pana,  and  attachment :  2.  It  is  irregular  to  proceed  against  the  Wijne  Conn- 
deft,  by  n  rule  to  appear ;  the  nitorney  general  had  proceeded  'y.  *  Cowbu, 
to  enter  an  appearance  for,  and  to  take  a  default  against  lhe*^~'^' 
deft,  pursuant  to  a  rule  obtained  on  an  ex  parte  application   for 
the  purpose,  at  the  last  term,  as  in  3  Cowen's  R.  357,  s,  6. 
Moved  for  the  deft,  to  set  the  judgment,  by  default,  aside,  as  one 
irr^ular.     The  mover  read  an  affidavit,  shewing  tiist  no  pro- 
cess had  been  served  ;  and  that  he  did  not  know  till  this  temn, 
when  he  saw  the  note  of  the  case  in  3  Cowen,  that  the  subject 
bad  even  been  mentioned  to  the  court ;  this  was,  as  said,  pursu- 
ing a  citizen  to  judgment  without  due  process.     The  stattrte 

vol.  IX.  73 
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Cb.  186.   tb^  nranner  usual  upon  such  infomratioiM,  (1  R.  L.  108,  a.  *,) 

Art.  16.   ^hese  w«re  well  known  to  ibe  cotDinett  hwk   Aocot^ing  lo  AM, 

Con.      ^^  infonRBlion  uniformly  prayH  proctss  snituti  lbs  wnt^  tod 

•^.^-.j..^,     was  Its  above.     Bac.  Abr.  Information  D.  Com.  Di^.  mw  mat- 

6  w«Dtw.       rantf).    Attorney  general  sdmitted  so  is  the  practice  in  Ea^iad. 

R*^'  Tfi  ^k'  ^"^£1^"^  ^  defsBtt  set  aside,  and  ibc  English  practice  adapted 

»4-«w,  nni'e  °^  ai^ument  and  a(t9iseraem  firK  above  stated.     Tbe  nnm 

cMCiflD.  fc  held  practice  wnbout  discnuioo  of  do  binding  force.     Fran 

K*^  '  Com  P'S°  '^  ^  *^^'  '^^'^  **  '°  ^°'^'^^  °°*^  '"  tccDiyAive  ftU 

4Mr^;  s^^nd  fixA  printed ' psg«s,  b  very  sxteniive  oaUertkNi  of  caMs, 

Binn.  R.  tst.  English  and  Anserican,  on  these  informationi,  ^o  warranto ; 

the  substance  of  which  are  foitnd  in  this  chapter  m  Krt.  8  to  Kf, 

both  iDcluded ;  also  a  mtmber  of  cases,  not  noticed  by  Mr. 

Co  wen. 

Tbe  Peoole,        ^  35.  An  inforroatioo  io  the  nature  of  a  om  iMtrrdvfff  lies  against 

YoJS'b  Tm°  *"■*  in'rudKig  "Ho  1^6  office  of  a  shBriii  in  consequence  of  an 

Slyck.'^         unlawfiid  decision  of  the  coun^  board  of  canvassers  in  bis  fa- 

Cowcn,  MT— rour  convened  pursuant  to  the  lOit  section  of  the  act  for  regu- 

""■  lating  elections  passed  April  17,   1822,  (Sess.  45,  cb.  250.) 

Held,  2.  The  duties  of  the  board  are  ministerial,  not  judicnl : 

3.  A  certiorari,  therefore,  is  not  the  proper  remedy ;  special 

pleadings  at  Ipi^e ;  some  inferior  poiois  settled ;  many  cases 

were  ciisd,  but  the  largest  part  of  them  were  English. 

Judgment  of  ouster,  and  that  the  relator  recover  the  costs  of 

the  prosecution. 

"O"  frf^*"'  1     %  ^®-  -'i'*''^  remedy  hes  against  persons  who  have  intruded 

B^Tlbbeti,      '"^  ^  efiice  of  directors  of  an  insurance  company,  or  any 

iDd  othan,  4   other  coiporalion ;  so  against  those  who  intrude  into  any  office 

gwcn.su—  created  lor  the  government  of  a  corporatioD.     So  against  those 

who  usurp  to  be  a  corporation.     Not  denied  becailse  tbe  office 

is  annual. 

Tbe  people  v.       ^  ^"^^  Information  9110  warranio ;  much  special  pleadings. 

Niu^ Bi^, Important  point  decided  was,  that  the  hank  aid  not  forfeit  its 

6^CoWeD,  lH-£|j|irter  by  insolvency,  and  clo«ng  their  banking  operations,  as 

hrfore  they  were  prosecuted  b^  tbe  people,  they  resumed  tbe 

payment  of  tlieir  debts,     ■dlite.r  if  prosecutea  before,  %tt.; 

stopped  payment  five  years ;  was  decided  on  the  act  of  incorpc 

ration. 

1'"J^?'''  *■■     ^  28.   Quo  warrantOL  kc.     Held,  insolvency  and  refusal  to 

the  Wublng-         '  ,  .„      i*      ■  ■  .l      i      i-  i  '  •  r 

kxi  »nd  War-  pay  bills,  uc.  in  specie,  or  other  lawuil  money,  6zc.  arc  not  of 
reo  Bulk,  6    themselves,  within  the  act  {&e&.  40,  cb.  185,)  of  incorpora- 
Cofreo,  ail—  f^  Qf  ggj j  bank,  a  ground  of  siich  information,  or  other  pro- 
ceeding to  oust  them  of  their  corporate  rights.     Woodwortn  J. 
said  '  there  must  be  a  total  non  tuer  to  be  the  ground  of  forfeit- 
ure.'   Judgment  for  tbe  bank. 

^  39.   Quo  Karranto  on  the  like  supposed  ground  of  bon 
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uHur.bc.  Held,  I.  Maf  beigtimtttiecoo^taDy  uBMrpora-  Vot.  V. 
tipa:  2.  The  judgment  is  one  seizure:  3.  Corporate  rights  Ch.  186. 
njajr  be  forfeited  by  uou  user  or  misuser :  4.  To  sufier-  an  act  ^^.  ig. 
to  be  dtae  tliat  destroys  tbe  ead  and  object  of  the  constitution,  Cm- 
19  equivaJeut  to  the  surrender  of  its  coriM>rate  rights.  As  where  ._^^^_^^ 
it  rails  and  beccKnes  unable  to  resume  its  business  j  and  thepeo-p,,,  Poopieo. 
pie  may  reply  such  inability  generally.  Judgment  for  the  the  HadMo 
penple,  with  leave  to  the  bank  to  withdraw  its  demurrer,  and ^""Jji^J"- 
Jew  issue.     See  19  John.  456,  Slee  ».  Bloom.  «».»»»«» 


CHAPTER  CLXXXVU. 

COtTHTS. 


%  6  fon.  Tbe  civil  law  is  the  common  law  of  the  European  .  ^^^  j 
continent;  msome  degree  as  modified  in  each  sovereign  State,  p^  - 
as  its  own  circumstances  hare  required  ;  hence  it  is,  properly, 
tfae  ground  work  of  tbeir  taws.  So  in  some  degree  this  is  tbe 
case  in  England  and  in  tbe  United  States.  Several  principles  and 
maxims  of  the  civil  law  are  a  part  of  our  State  and  federtU 
common  law,  being  the  old  Etiglith  coniinon  law,  much  modi-' 
fied  and  ameliorated  m  England  since  1643,  and  especially,  in 
thtt  ihitfeM  ootottiea,  and  in  federal  AmericK,  wherein,  and  in 
wimii  time,  it  has  be«t  divested  and  purged  of  its  old  feudal 
priodidea,  aiqteRtilious  liials,  barbarous  ponishmenta,  dark  »^ 
UDueitiifity,  birfaaroHS  L«tiii  and  Fnnoh  dres«,  Aic.  kc.  and 
mods  to  accord,  in  a  good  measure,  wilb  the  present  state  of 
civiliBed  society,  freedom,  knoiriedge,  and  ^/m^  feelings,  is 
federal  Ameriei.  There  is  more  w  the  eivtl  law  miu^^  io 
out's,  than  is  usually  supposed.  The  scores  of  I^Un  bw 
nuiim  in  this  work>  talun  from  the  civil  law,  arabut  a  very 
eimtt  part  of  lwcJ»  nuKiaw  taken  from  that  law  anil  naUiraliMd 
in  eiir  ow».  There  is  most  clearly  snougb  of  the  civil  law 
adt^ed  iiv  ours  to  justify  law  instruciers  to  teach  it  very  largely. 
Several  impoitant  orancbes  of  our  jurisprudence  have  their  very 
fouiKlatioa  is  tbe  civil  law,  the  more  we  eumine  and  noder- 
staad  this  la.w,  the  iwe  ve  shall  find  we  have  adopted  it  by 
other  n^nea- 

^  6.  What  value  gives  the  supreme  court  of  tbe  United  Am.  S. 
State*7'«n(ifu<toa.     If  the  replevin  be  of  £oods  distrained  for    Con. 
rent,  the  anount  for  which  avowry  is  made  is  the  value  of  the  ^  Whr«,  on. 
maUer.  in  pN)Bt>v«Fsy ;  and  if  the  writ  be  issued  to  try  tbe 
title  to  property,  it  is  in  the  nature  of  detinue,  and  the  value 
of  the  Article  replevied  is  the  vahje  of  the  matter  in  contro- 
vert, so  as  to  give  jurisdiction  to  said  court,  and  it  has  none  pp.  saMir. 
if  iwi*  value  be  lesa  tlian^lOOO.     In  all  cases  of  concurrent 
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Vol.  VI.  jurisdiction,  ihe  court  whith  first  has  possessim  of  the  stibVt 
Cr.  187.  must  decide  ;  and  a  court  of  equity  is  bound  by  surh  deci  ii  n 
Art.  3.     HI  law,  unless  there  be  the  addition  of  some  equitable  circ  m- 

Cvn.       stance  to  give  jiirisdicticn. 

^^l■^,.-^/        See  cli.  143,  the  jurisdiciion  of  Federal  courts  in  several 

important  cases ;  also  ch.  32,  chapters  relating  to  corporations, 

art.. 7,  post, 

Art.  S.  ^3.  Held,  the  circuit  courts  of  the  United  States  have 

Con.         jurisdiction,  under  the  constitution,  acts  of  April  3,  1810,  ch. 

WWhwt  1M262,  s.  29,  and  of  March  3,   1815,  ch.   182,  a.  4,  of  suits 

mumi-OeD'    ''™"5''t '"  '''^  name  of  the  poai master-general  of  the  United 

«ra1  «.  EariM,  Stales, '  on  bonds  given  to  liim  by  a  deputy  jiostmaster,  conrfi- 

*•■  (toned  "to  pay  all  monies  thai  shall  come  to  his  hands  for  the 

postages  nf  whatever   is,  by  law,  chargeable   with  postage  to 

the  post  master-general  of  the  United   Slates,  for  the  time 

being,  deducting  onlyitie  commission  and  allowances  made  by 

law  for  his  care,  trouble,  and  charges,  in  managing  the  said 

offire,"  '  8ic.  :  2.  Tlie  post  master- general  lias  |)Ower  lo  take 

such  bonds  under  difierent  acts,  estabHshiiig  and  regulating  the 

post  office  department,  and  especially  under  the  act  of  April 

30,  1810,  cb.  262,  s.  29,  43. 

1  Hunt,  4SI,     %  4.  The  circuit  court  has  no  jurisdiction  in  causes  of  ad- 

Tha  Brig  Hoi- miralty  and  manlime  jurlsdictinn,  exceptover  the  final  decrees 

of  the  district  court :  3.  Nor  has  it  any  nf  suits   between 

WhliB  V  Tur-  citizens  of  difierent  States,  except  when  one  of  tbe  parties  is 

ner,  1  Huoo,  B   citizen   of  the  Stnte  where  the  suit  is  brought.     But  has 

"*- .  jwisdiciion  of  a  judgment  in  a  State  court,  between  citisens 

of  difit'reni  States,  though  it  had  »ot  j«)risdiciion  of  lb«  note, 

tbe   sut^ect  of  that  judgment.     3  Mason,  303,  Dexter  v. 

Smith  &  al.  ■ 

9  Whett  MT-     Tlie  endorsee  of  a  promissory  note,  residing  in  a  different 

*W  Tor^"' '  ^<"*^<  *^*7  ^"^  ■"  '''■^  court  bis  iinmeditle   endorser,  residing 

nuK*.  in  the  Sinte  in   which  the  suit  is,  though  the  endorwr  be  a 

resident  of  the  same  State  with  the  maker  of  the  note.     See 

ch.  176,  a.  3,  s.  33. 

Art.  4.  ^  3.  The  district  court,  as  a  court  of  admiralty  and  mari- 

CoK.  lime  jurisdiction,  may  entertain  suits  for  all  torts,  damages  and 

1  Huon,  M,  unlawful  seizures  at  sea  :  3.  As  a  court  of  revenne,  suits  for 

J[J^*  ■■  ^■' trial    of  property  seized    for    violations   of    municipal    laws: 

3.  As  incident  to  this  jurisdiction,  may  compel  a  redelivery  of 

the  property,  and  award  damages  for  any  lo»  of,  or  injury  to 

it :  4.  It  may  compel  a  seizor  to  proceed  to  adjudication  u  it 

does  a  ctipinr. 

1  MtMm,  860,     %  3.  When  a  seizure  is  made  within  a  judicial  district,  the 

Th«  Abby,       disirici  court  thereof  Iiss  exclusive  jurisdiction  originally  ;  and 

if  the  thing  seized  be  brought  into  another  disirict,  tbe  cowt 
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win  remit  ihe  properly  to  the  proper  diBlTicl ;- but  the  cognizance    Vol.  VI. 
orseimresonthebtgh  seas  belongs  to  any  dtslrirt  courier  a  His-  Ch.    187. 
Irict  into  which  the  properly  is  brought :   2.  If  the  seizure  be    ^rt.    4.- 
abandoned  no  jiirisdiciion  Httacbes  to  any  court,  unless  there       Cm. 
be  H  new  seizure,  but  there  is  no  abandonment,  except  where 
there  is  clearly  a  dereliction  of  the  thing  seized  :  3.  If  a  party 
excepts  to  the  jurtsdiclion  of  the  court  he  must  plead  lo  it. 
If  he  Gle  a  chiini,  and  plea  to  Ihe  merits,  and   the  parties  join 
issue  thereon,  the  exception   to  the  jurisdiction  is  waived.      In  3  Hhod,  OOt. 
suits  for  assaults,  &c.  on  the  high  seas  no  nppeal  lies  from  the 
district  court  unless  there  be  an  ad  damnvm  laid  in  the  libel 
exceeding  $50. 

^  4.  The  jurisdiction  (maritiuie)  of  the  district  court  does 
not  extend  to  voyages  confined  to  fresh  water  rivers,  &.c. 
[lence,  it  has  no  jnrisdiction  of  a  suit  for  seamen's  wages 
earned  in  a  voyage  in  n  steam  vessel  from  shipping  port  in 
Kentucky,  up  ibe  river  Missouri,  end  back  lo  shipping  port, 
as  a  canse  of  admiralty  and  maritime  juried iction.  This  ex- 
tends not  to  cnntracls  for  the  hire  of  seamen,  except  where 
the  service  is  tKbitanlially  on  tbe  sea,  or  on  waters  within  the 
ebb  end  flow  of  the  tide,  and  mainly  so.  The  act  of  1790,  lowhctt  42a 
ch.  90,  aa  to  seamen,  confines  ihe  remedy  in  this  court,  lo  j^^^ 
such  cases  as  ordinarily  belong  to  the  admiralty  jurisdiciion.     sieambon. 

^  H.  Act  of  congress,  March  1,  1817,  as  to  deposirions,  Art.  5 
&EC.  empowers  the  cpmrnissioners  appointed  under  it  to  take  Con. 
affidavits  aiid  bail  in  civil  causes  to  be  used  in  the  several  dis- 
trict courts  of  the  United  Siaies,  and  to  exercise  all  the  pow- 
ers that  a  justice  or  judge  of  any  of  ihe  courts  of  the  United 
Slates  may  exercise  by  virtue  of  the  90th  section  of  tbe  judi- 
ciary act  of  September  24,  1789. 

And  act,  MGrcli  3,  1817,  provides  for  reports  of  tbe  deci- 
sions of  the  supreme  court  of  tbe  United  States,  and  act,  Hay 
15,  1830. 

^  33  con.  The  courts  of  the  United  States  procee^ng,  aa  Abt.  7. 
courts  of  admiralty  and   mnriiime  jurisdiction,  have  jurisdic-    Con. 
tion  in  cases  of  maritime  torti  tn  pertonam,  as  well  as  in  rem.  'L^f'*" 
3.   So  proceeding,  they  may  isaue   the   process  of  altaehmeni  Monro  umI 
to  compel   appearance,  both  in  cases  of  maritime  torts  and«UMK«.At- 
contracts!  3.  Under  ilie  process   act  uf    1792,  s.  2,  th&^J^^J^ 
prcmeed  according  to  the  modified  admiralty  practice  it*  ow^^' 
own  country  engrafted  on  the  British  practice.     Seven  other 
rules. 

Appeal  from  the  circuit  court  of  Maryland.     Held,  on  an  lo  Vrhttt 
appeal  from  a  mandate  lo  carry  into  effect  a  former  decree  o^Si'^^'Ji* 
the  court,  nothing  ts  before  it,  bat  tbe  proceediDga  subsequent  th*  Spmidi   j 
to  tbe  mmdMe.    Rom  «;  Ktmby  miewed.  C'ddmiI  libtl. 
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Vni,.  VI.        $  37  eon.  United  States  v.  Hudson  b  al.  is  no  doubt  lawj 

Cr.  187.  -especially  if  we  do  not  go  on  implied  jurisdiction.     Sect.  3, 

,^.  7.     art.  3,  it  is  slated   ilie  Federal  courts  liave  s  common  law 

Com.       jurisdiction  in  criminal  cases.     This  needs  explanation.     It  i» 

s.^v-h.'     not   meant  tbny  have  such  jurisdiction  qwoad  \\io  lehaU  oi  n. 

cause,  but  only  nhen  ihe  constitution  of  tlie  United  States  OT 

aci  of  congress  legally  gives  ibeni  power  over  the  main  poiaU 

of  the   cause;  for  instance,  in  the   case  of  Hudson  Sc  al.  no 

power  was  so  given.     It  was  a  IUikI  in  no  way,  by  any  part  of 

ll>e  constitution,  or  act  of  congress,  brought  v^illun  the  ct^iH- 

zance  of  the  court ;  but  had   the  constitution,  or  «et  of  cob- 

gress  empowered  iliose  courts  to  try  li&elt,  and  said  no  more, 

hikI  pointed  out  no  mode  of  proceedings,  then  ibeis  couro, 

being  so  |)ossesaed  of  the  tubject  aafter,  would  have  bad  eucb 

common   law  jurisdiction,  whereby  to  proceed,  then  a  federal 

court  might  have  arrested,  indicted,  admitted  tbe   pleadings 

gnd  evidence,  iiiairucied  tbe  jury,  convicted,  aai  finnl,  asd 

imprisoned,  by  tbe  rules  of  the  common  law,  influenced  by 

Stale  statute  Jaw  as  far  as  any  existed. 

Wkoily  exercising  jurisdiction  over  (be  wh9le  eeuse,  ou 
«omraon  law  jurisdiction,  make  the  essenttnl  difierence  be- 
tween this  cause  of  Hudson  and  tbe  causa  the  United  States 
V.  Coolidge  &t  al.  which  was  an  indictment  for  raacuiiig  a 
prise  on  the  high  seas,  coming  to  Salem.  Judge  Story  beU, 
the  circuit  court  had  jurisdictioe,  and  bad  tlie  cause  be«]  ar- 
1  WbMi.  tti.  gued  in  the  suprenw  court  of  tbe  United  3t«teB,  I  think  bit 
opHtion  would  have  been  confirmed,  en  tbo  ground  the  censti- 
tutioo  of  (be  United  Sutes  gave  tbe  court  jurisdiction  of  iha 
taigeet  wiatter,  it  being  a  mgritinu  e«uM,  an  t^nca  at  sBi, 
and  the  constitution  having  given  the  court  jurisdiction  '  in  alt 
cases  of  admiralty  and  maritime  jurisdiction,' — of  oouras  of 
this  case ;  but  left  it  to  proceed  by  Slat«  and  coowian  l«w. 

'  If  it  be  usked  what  we  mean  by  common  law,  the  boat  aD.^ 
.«wer  is  by  Maiiug,  1.  What,  is  not  confmen  l«tr,  and  I.  AH 
law,  and  rules  of  human  conduct,  contained  in  our  coJooy 
chMters  and  conslitutioos  is  not  coioawn  law :  3.  Nor  is  aaj  lav 
contained  in  federal  or  State  statutes,  resolves  or  ordinaoow : 
3.  Nor  are  my  executive  orders,  oen|{na»ds  or  decisioBs 
nor  4.  Are  ai^  tnicles  ^f  war,  or  miliiBry  order*  or  dea 
siena :  nor  6.  Strictly  speaking,  are  tbe  cjvit  J«w,  tiw  laws 
nature  and  nations. 

In  tbe  second  place  tbe  American  common  law,  as  expluB> 
ifd-  art.  1,  s.  6,  above  ta  composed,  I.  Of  Biili»b  itaui|es 
Adopted  in  tbs  thirteen  cetonias,  or  sork  of  ibefn,  aa  paru  of 
the  Briliib  stetutsa,  eonstiwiing  nagmg  eftarta  af^ctbla  to 
the  colonies;  sUtutM  J*  <!«»»>  0^'  ttmb  te:-  iwlitb«vaam 
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hmini  otheta,  as  «ta1«d  in  this  work,  MpMiBtlj^  in  <h.  196  :    Tol.  VT. 
S.  Judicial  decisionn  received  hs  binding  liw  and  rules  of  con-  Cm.  167. 
duct,  foreign  or  domeslic  ;  3.  Constant  usages  and  customs,      .Sit.  7. 
grown  into  such  law  and  rules,  whether  cammercial,  loca^      ^.^^.-^^ 
general  or  others :  4.  In  some  few  cates  the  law  of  reaBno ; 
one,  for  instance,  in  ihe  sixth  smendnient  of  the  federal  con- 
stitution which  provides  '  no  uoreBsonable  searches  nr  seis- 
ures,'  shall  be  made.     Reason  alone  applies  this  provision  : 
5.  The  6fih  head  above,  tho  civil  law,  natural  and  oaiioaol 
law  19  often  viawed  st  a  part  of  the  common  law. 

It  is  believed  the  dread  of  the  common  law  in  federal 
America  ariWs  maidly  from  loisunderslnnding  what  is  meant 
bj'tbe  words  <  coimnaii  law.'  Too  generally,  it  is  conceived, 
oar  people  think  by  those  words  is  meant  iba  old  Engbali 
common  law,  nootainiiig  feudal  prkiciplea,  supersiIiiiHis  trials, 
cruel  and  barbarous  punisbmems,  whereas  those  who  praiw! 
tfie  (xtmmon  lew  mean  no  such  law,  but  such  comtnon  l^w  as 
is  described  art.  l,sec.  6,  above,  common  law  rehned,  solien- 
ed,  Dtodifled,  and  timeUOratMl,  to  the  spirit  and  feelings  »f 
tho  fwesent  times,  properly  Celled  Afuritan  common  law, 
Stmtt  miifidaml.  Pn^bly  nine  tenths  of  it  Stau  contmoo  law- 
There  remains  one  question — What  portion  of  federal 
common  law  have  we,  eivil  and  criminal?  We  find  federal 
civil  common  law  is  admitted.  In  more  dian  thirty  places  in 
the  federal  constitutbn  and  amendmenis  it  ti  raeognised.  ia 
tbe  ninth  amendment  h  a  very  striking  innance.  '  In  suits  at 
common  law  where  the  value  in  controversy  shall  exeed  twen- 
ty doHars,  the  right  of  trial  by  a  jury  shall  be  preserved  ;  Bi»d 
no  fact  tried  biy  n  jtn^-  shaU  be  otherwise  reexamined,  in  any 
court  of  the  United  States,  than  according  to  the  rula  of  the. 
etmnwn  fate.' 

Indeed  Virginia,  the  m05l  unwearied  and  afaie  opposrr  of 
Jkitrtd  common  law,  admits  it  in  the  instructions,  Sic.  of  her 
assembly  to  her  senators,  &r.  in   congress,  dated  Jennary  14, 
1800.     This  assembly  considered   the  doctrine  novel  in  itsTueker"» 
principles,  and  tremendous  in  hs  consequences,  which  taught,  J'J^^'^'" 
'  that  tbe  rommnn  ttne  of  England  is  in  force  under  the  gov-  4SS. 
eniment  of  ^hB  United  States;*  iliat  '  it  opens  a  new  tribimal 
far  the  trial  of  crimes,   never  contempliiied  by  the  federal 
compact;  it  Opens  a  new  code  of  sanguinary  criminal  taw, 
both  obsolete  and  nnknown.'     'It  arrests, or  supersedes  Stale 
jnrrsdiciitons,'  Sue,  6ic,    The  genenil  assembly  then  instructed, 
Ac.  the  senators  of  Virginia,  Sic.  to  oppose  tlie  passing  of  any 
law,  founded  on  the  principle,  '  that  the  common  law  of  Eng- 
land is  in  force  under  the  government  of  the  United  States.' 
Then   follows  the  exceptions  in  these  words,  to  wit, '  except- 
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Vol.  Vf .    ing  rrom  such  opposition  sucb  pnrtictilar  parts  o(  lbs  comnwu 
Cn.    IS7.   law  as   may  havti   a   Hanctino   from   tbe  consiitiition,  so  fir  ai 
I  ,3rt.  7.     lliey  are   iiecessnrily  coniiireljended   in    l]>o  lecliiiical  phratet 

I  Cm.       which  express  ihe  powers  (tekgsteil  In  tlte  government ;  and 

j  ^.n'N^'s^     Axcepiing  also  9<iL-ii  oiher  pans  (hereof  as  may  be  ailopied  by 

I  congress,  as  neceasary  and   proper  for  carrying  into  execuljoo 

the  povvera  expressly  delegated.' 

Remnrki.  1.  Tlie  advocates  of  federal  common  law  in 
criiniiial  cases  do  not,  and  never  did,  advot^aie  such  novel, 
ireniejuions,  obsuleie,  sunguinary,  unknown,  snperseding  Stale 
jurisdiction,  common  law  ol  England,  as  the  assembly  described 
anil  opposed.  Far  otherwise  ;  hut  only  stich  coiucnon  law  as  ia 
dencril  ed  in  this  chapter,  art.  1,  sect.  6,  and  (his  in  connexion 
with  tbe  34ih  section  of  tlie  judiciary  act  of  September  24, 
1789,  and  other  State  aod  federal  tan,  daily  coiniog  into  ex- 
istence. 

3.  The  assembly  was  on  the  subjeci  of  crimiital  oases,  aitd 
instructed  nnc  to  oppose  such  particular  pans  of  the  coijtinon  law 
(meaning  the  tremendous,  sanguinary,  &c.,  &c.  common  law 
of  England  it  described,)  as  may  have  a  sanction  from  the  con- 
stitution, ba.  as  above.  Here  Virginia  sdmilicii,  for  some  pur- 
poses, in  criminal  cases,  the  aboralnahle  kiad  of  English  common 
law  she  described.  So  in  the  second  exqvptioo  slie  instrucied 
not  to  oppose  such  other  parts  of  iha  said  abominable  English 
common  law,  as  may  be  adopted  by  congress,  as  may  be 
necessary  and  proper,  &c.  as  above,  admitting  tbe  spirit 
of  the  most  sweeping  and  objected  to  clause  in  the  constitu* 
lion,  tlie  clause  in  the  6th  section,  1st  article.  For  my  part 
I  am  not  willing  to  advocate  any  of  such  common  law  as 
Virginia  supposes,  and  extensively  admits,  eapecially  under 
her  second  exception  ;  for  by  her  admission  therein,  congress 
may  by  legislation  give  effect  to  all  tho  powers  oxprassly  dele- 
gated, end  in  so  doing  may  adopt  all  sucb  parts  of  such 
common  law  as  congress  may  deem  necessary  and  proper  for 
carrying  into  execution  such  powers.  In  short  |ho  federal 
functionaries,  any  more  ibsn  those  of  the  individual  States, 
can  scarcely  move  forward  without  having  recourse  to  Ameri- 
can common  law.  See  art.  16,  especially  ».  8,  art.  IT  and  18. 
^  48.  Sovereignly.  This  word  in  our  lands  has  almoM  in 
unlimited  meaning,  extended  from  supreme  sovereign  power  in 
irt— iw  "°  '''*  people,  orieinal  and  underived,  to  even  the  power  of  the 
Stur^nmrt  busband  and  wife.  The  judges  in  a  supreme  court  in  South 
■1.  o.  lAahth  Carolina,  speak  of  a  divided  empire  between  husband  and  wife, 
*^  *"■  and  tho  right  of  sovereignty.     So  1  Mc  Cord,  360 :    they, 

speaking  of  taxes  assessed  by  the  ci'.y  of  Charl(;ston,  *  say  it  is 
a  part  of  the  general  tovereign  power  conferred  upon  the  cor- 
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poratioii.*  So,  .1  Rand.  100  J  the  supreme  court  of  ippeala  in  Vol.  IV. 
t^r^nia,  ny  eerttin  self-erected  banks  tiad  ssstimed  '  to  exercise  Ch.  187. 
r  high  (unction  of  soverejgoty  in  isBuii(|;  bills,'  &ic.  See  this  jlrt  7. 
cwech.  9,  a.  10,  s.  1.  Con. 

^  49.  Statute  of  Vermont  unconttiiationnl.  'The  society  for  ^^-^-h^ 
the  pronagation  of  the  Gospel  in  Foreien  Parts'  v.  the  Town  of 
New  Haven  and  William  Wheeler.  This  society  was  incorpo- 
rated by  W.  3d,  in  England,  and  erer  bas  been  an  "English  cor- 
porafioD,  and  all  its  members  British  subjects,  residing  in  Eng- 
Jand.  It  had,  and  bas  power  to  bold  lands  to  the  amount  of 
£3,000  sterling, /ler  onnitm.  In  1761,  this  society  acquired  a 
title  in  fee,  to  a  tract  of  land  now  sued  for  in  the  town  Af  New 
Haven,  in  Vermont.  Oct.  30,  1794,  ibe  legislature  of  Vermont 
pssaed  an  act  declaring  the  lands  in  that  State,  grariled  by  the 
Britisb  government  twfore  the  revolution  to  this  society,  '  were 
iboreby  granted  severally,  to  the  respective  towns  in  which  such 
lands  lay,  and  to  their  use  forever,'  &c.  Provision  to  recover 
the  lands,  Su;.,  for  leasing  tbem,  he.,  for  the  support  of  schools. 
Special  verdict :  judgment  for  the  society.  Held,  by  a  majori^ 
of  the  court,  1.  That  said  act  u  tmcotutitiitvmal :  3.  That  said 
Joreign  aocieiy  bed  a  capacity  to  acquire  lands,  and  ever  has 
bad,  and  still  has  a  capacity  to  hold  tbem  :  3.  Tlat  the  treaty 
of  peace  of  1783,  end  the  treaty  of  November,  1794,  protect 
the  society's  tide  :  4.  That  itstitle  was  not  a&cted  by  the  revo- 
lutioa:  6.  Ourcourtawillenforce  the  due  execution  of  the  trust: 
6.  The  termination  of  a  treaty  by  war,  does  not  divest  rigbts  of 
property  already  vested  under  it :  7.  Nor  do  treaties,  in  general, 
Decome  extinguiafaed,  wto  facto,  by  war  between  the  two  govem- 
-ments.  Those  stipulations  for  permanent  arrangements  pfieiri- 
Kuial,  and  other  national  rights,  are,  at  most,  suspended  during 
the  war,  and  revive  at  the  peace,  unless  waived  oy  the  parties, 
or  new  and  repugnant  stipulttioQB  are  made.  The  pits,  never 
entered  on  the  demanded  premises,  Stc.,  nor  asserted  their 
chim  thereto  until  the  eommencemem  of  this  suit.  Judges  be- 
low divided. 

Three  objections  were  made  by  the  defts :  1.  The  plt%.  title 
ceaaed  by  the  revolution :  2.  Being  a  political  fartign  corpora- 
tion, is  incapable  of  holding  lands  in  Vermont,  on  the  ground  q( 
aUeru^ie,  and  their  rights  are  not  pnUected  by  the  treaty  of 
peace  of  1783 :  3.  If  so  protected,  still  the  late  war  put  an  end 
to  that  treaty,  and  the  rights  held  under  it,  not  revived  by  the 
treaty  of  peace  of  Ohent,  were  not  so  revived.  No  objection 
8<teaM  to  nave  been  made  to  the  want  of  seisin.  Court  held 
this  corporation  to  be  not  apolitia^,  but  a  'private  eleemoiynary 
corporation,'- as  its  funds  were  the  donations  of  indtmdua/t,  and 
the  act  of  Vermont  was  grounded  on  idienage.  See  cb.  335, 
a.  6,  a.  15.  ch.  1,  ch.  131,  &c 
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^  50.  Impnioutml  fitr  iAi.  Dtbt  oa  pmoa  bond.  In  dM 
.  circuit  court,  Rhode  IsIuhL  Held,  tbewvwtl  States  bnainKfat 
to  regulate,  or  abolith  imprisonroeDt  fer  debt,  a*  a  rait  of  lift 
remedy  for  enforcine  the  performance  of  oootraela.  llw  '^>*> 
lature  exisnded  to  ram  the  beoflfijs  of  an  ioKlrait  aet,  jwaied 
ID  tha  year  1756 ;  expired  about  1780,  was  a  diviaioa  of  ofiia- 
ioos  in  th«  circuit  court.  Bonds  dated  Morcfa  1814;  ^acbar^ 
in  1816 :  the  dischai^  wa*,  in  fact,  on  the  acta  of  1766-1798, 
and  llie  loiu;  coalinued  usage  of  the  State.  Ched  Sturgias  e. 
Crowoingshi^.  Justice  Vl^sfaington  diaaeoted :  be  considMed 
tfae  diacnei^  made  on  a  law  enacted  i^itr  the  contract  was 
made. 
11  Wimt.  iiT  Three  cases ;  WilliRms  f.  Norriss  :  MoDtgomei^  v.  Hennn- 
— )>*.  (]^^  ^,  ggd  Wine's  faeurs  s.  Jackson,  he.,  all  u  error,  and 


reatinc  on  the  comtnietkHi  of  the  35th  section  of  the  uidieiaiy 
f  Sep.  34,  1789 :  aereral  impoetant  pfisoiplas  setoed :  one 
,  117,  inc.     UtMler  said  aeotiDD,  wmre  any  clauae  in  the 


conatttutioo  of  the  United  statea,  or  any  alatute  thereof,  is  d 
in  question,  in  any  suit  in  a  State  cotm,  the  dedsion  mutt  b» 
aninst  the  title  or  right  set  up  by  die  party  mder  suah  dauso 
of  tbe  constitution  or  stMote,  or  the  supretae  court  of  the  United 
States  hai  no  appeUate  jtmsdictioa  in  tha  case.  It  is  not  si^ 
oient  that  the  construotion  of  the  statute  was  drawn  in  qasabon, 
and  that  the  decisioD  was  egainn  the  title  of  tfae  party  ;  it  most 
appear  that  the  title  depended  upon  tha  statute :  S.  AneAMr 
'  princif^e :  where  in  auoii  a  case,  the  vahdi^  of  a  Stue  atatute 
IS  drawn  in  question,  as  being  repugnant  id  the  fednel  cooalitu- 
tios,  and  tlie  doeiaion  has  been  in  faror  at  its  validity,  it  la 
neoeasary  to  the  oaerciae  of  the  said  appelate  jurisdietion  thai 
it  clearly  appear  that  the  title  or  right  of  the  party  d^iended  on 
the  atatute. 

It  seems,  on  the  said  .first  prioeiple,  liie  pai^  must  clain  a 
right  or  title  under  a  clause  in  the  constinition  of  the  United 
States,  or  under  a  clause  in  a  statute  or  treaty  thereof  in  a  State 
court,  and  that  must  decide  against  his  right  or  title,  in  order  he 
may  lisve  error  to  said  supreme  court,  or  said  36th  seotioa,  that 
is,  the  State  coun  must  decide  against  faia  title,  claimed  under, 
or  in  virtue  of  such  ckntr,  in  order  that  he  may  have  nror,  o 
the  end,  to  hare  his  said  tide  examined  and  decided  on,  in  the 
said  supreme  court,  nnd  therein  to  avail  himself  of  bis  title 
ifgood. 

It  seems  nn  the  second  principle,  the  [nrty  must  claim  bis ' 
title  or  right  under  a  Statt  statute,  which  is  objected  to  as  beoag 
regnant  to  the  federal  conadtution,  statute,  or  treatv,  and  the 
State  court  must  decide  that  such  State  statute  is  valij,  in  order 
the  party  denying  said  State  statute  is  valid,  and  ssyiog  it  is 
void  as  being  so  repugnant,  may  have  his  tvril  on  said  section. 
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Oa  iIm  mooai  priaoiple,  laaDjr  oatM  iMj'  be  nflbeMcl  by  die  Vol.  VI. 
«lnM  in  tba  Mend  oODMinKiM,  u  to  impiirmff  tht  MigMien   Cb.  187. 
efemrtrmti.    Oa»  case :  A,  mdar  «b  act  of  rae  legidature  oT    ^rt.  7. 
Ma  Sum,  boiMa  a  toll  bridgo,  st  Us  oxpeme,  to  tceonHsodate     Cm. 
tb«  pdblio,  ud  Ifae  la  tBews  faim  to  tike  certaki  tcX,  fifty    v^v^ 
Twn,  M  t  oaapeoMRign  fix  big  Hid  exponse,  aad  being  bound 
bf  hwt  («)<m1  to  his  pronise,)  to  keep  the  bridge  in  ^ood  re- 
ftk  Ab  6tty  yem,  be.,  all  waioh,  sotoimts  to  as  implied  con-    . 
ttaot  ibtt  be  will  perfivm  om  his  part,  and  that  ilw  l^islamre  on 
tbrir  pactr  will  fwrfonn,  so  do  no  aoi  to  lessen  or  destroy  his 
con,  feis  oMeodod  oompmwation,  his  intended  quid  pro  qm.     A 
Inring  Ixnlt  tbe  bridge,  taken  toll,  and  k^t  it  in  repair  ten 
years,  (be  same  logitlature,  by  statute,  authorizes  B  to  build  a 
fre«  bridn  akng  side  of  A't,  or  to  take  balT  as  mucfa  toll  as  A 
takes.     B  builds  accov^ngly  ;  A  soes  B  for  deprivii^  A  lof  his 
tollf  to  the  injury  of  his  eaUls  in  his  bridge :    B  shons  the  said 
StaU  statute,  autboiiaDg  him  to  build  his  bridge :  A  replies, 
that  StMe  statute  is  void,  as  being  repugnant  to  said  ckuse  on 
the  federd  coDstittttion,  and  as  impairing  the  said  contract  be^ 
tween  A  and  the  State,  as  to  his  bridge    The  State  court  de- 
citkee  tbM  said  atatnte  is  valid,  and  judgment  for  B.     Here 
aaeou  to  be  a  fair  case  for  A  to  have  a  writ  of  error  on  the  said 
3ftlh  section,  and  ibr  the  deenfon  of  the  said  supreme  court,  if 
tiM  aaid  State  statute  audloriaing  Wa  bridge,  b*  valid  or  not, 
[Bv^viMg  tfarae  <{uestioiM :  1.  Whether  there  is  such  a  contract 
inA'acsn?  3.  If  impaired  by  B's  statute  ?   3.  If  such  a  eon- 
tract,  and  that  so  impaired,  had  tbe  legislature,  for  the  pabKc 
ooMngnimee,  or  sup^Med  pubHe  oomenienee,  a  rigkt  and  power 
BO  to  impair  ? 

Tlwudi  ia  many  cases  it  may  be  very  difficult  to  prove  in 
courts  0?  law  or  equity,  tllat  su^  implied  contract  exist,  or 
that  tbcfy  lurve  been  so  impaired,  or  that  tbe  legistarure  had  no 
n^t  to  impoir  them ;  yet  often,  justice  and  moral  duty  require 
t^  each  qeeatioiw  be  made  and  decided  in  the  judiciary,  es- 
]MciE^  as  in  our  improved  ^slem,  in  ^chthe  legtshtive  power 
ie  oonslitulioiially  limited,  and  this  bmhaiion  is  olten  to  be  de- 
fined by  the  judicial  power,  and  more  especially,  as  for  a  kwg 
time,  it  haa  beaa  too  nnicb  the  practice  for  one  set  of  neo  to 
gee  statulet  eaaeted,  lo  ptoaioU  ^eir  private  mteren,  under  tbe 
specious  preieaoe  of  die  public  good,  to  tbe  iigury  of  aootbor 
sec  of  men :  such  have  usually  been  tender^  paper  money,  and 
stop  laws,  oblaiaed  by  debtors  to  the  injwy  of  creditors— such 
HKKiBpoly  laws — such  laws  so  modified,  as  (0  bivld  up  one 
part  oi  the  natkia,  to  tbe  oppresaoo  of  another ,  euoh,  in  many 
oooBtries,  religious  laws,  esekiog  one  set  aod  depreuing  others. 
Tbeie  few  wggtHtiw  open  a  door  to  write  an  interesting 
volunM,  bet  tbe  f<Mm  of  n^  work  forbids  toy  pursuing  the  sub- 
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Vol.  IV.  jWi  therafbre,  I  will  oa\y  now  obteiTs,  dut  toll  bridges  and 
Ch.  187.   turnpike  roads,  made  and  sufmorted  by  priraie  tnea  or  c(Mpar>> 
^rt.  7.     tioiu,  form  a  peeuUar  clsu  oi  oases,  because  such  f»oprw(on 
Con.       "^  obliged  hy  law,  and  at  the  peril  of  their  being  iudicted,  lo 
^^^^...^    keep  such  bridges  and  roads  in  repair,  at  their  expense,  bow^ 
ever  much  the  expenses  of  repairs  may  exceed  the  tolls  received. 
Hence,  a  new  road  or  bridge,  autbonzed  hj  statute,  may  oflea 
reduce  the  tolls  of  an  old  one,  to  be  but  a  tiifiiag  part  of  the  ex- 
penses of  the  repairs,  and  yet  such  fffoprietors  be  obliged,  inr 
law,  and  at  tbeir  peril,  as  above,  to  make  the  repairs  at  thev 
own  expense.     The  injury,  though  more  gradual,  may  be  lo 
them,  in  fact,  as  great  as  a  statute  directly  taking  away  their 
toll,  or  most  of  it,  leaving  them  so  obliged  to  repair. 

In  the  sacred  administration  of  justice  in  the  judiciary,  in  our 
country,  no  one  is  allowed  to  speak  to  a  judge  or  a  juror,  but  in 
public  trials.  Far  less  injustice  would  be  done  by  legislators,  f 
the  same  rules  should  be  adop(ed  as  to  them.  After  ail,  tbeja- 
diciary  is  the  place  for  justice,  because  the  judges  and  jurors  only 
hear,  and  both  parties ;  but  usually,  legislators  dJnde  oro  and 
con,  and  the  leading  ones,  at  least,  become  pleaders,  rauier  than 
judges  standing  indifferent,  especially  in  sectional,  sectarian  con- 
cerns, and  in  matters  of  meiun  and  tuum :  usually  otherwise  in 
legislation,  prospective,  and  which  concerns  all  the  people  alike; 
and  see  a.  21,  s.  5 ;  also,  a.  21,  s.  7 ;  cb.  196,  a.  1.  s.  43, 
where  decided  in  New  York,  that  such  a  statute  to  allow  B  to 
build  a  bridge  over  a  navigable  river  or  creek,  only  protects  bim 
against  an  indictment,  not  against  the  actions  of  persons  insured 
by  such  building :  this  is  the  true  distinction  ;  the  government 
may  waive  ils  right  to  prosecute,  but  cannot  authorize  private 
prt^terty  to  be  uken,  injured,  or  destroyed,  espedally  witfaoat 
compensation.     Like  principle  cfa,  196,  a.  1.  s.  43. 

^  52.  Federal  jurisdiction  and  State  rights,  as  to  eomaierce 
among  the  several  Slates.  Decisions  in  several  important  ca- 
ses in  Federal  and  State  courts,  as  follows  in  this  section. 
Case  March,  1824,  Gibbon  v.  Ogden,  9  Wheat.  1  to  340  ;  as 
to.  steam  -boat  navigation  on  the  Hudson,  and  held,  1.  The 
Uatutes  of  New  York  granting  to  Robert  R.  Livingston  and 
Robert  Fulion,  exclusive  navigation  of  all  the  waters  within 
the  juriidictkin  of  that  Stale,  with  boats  moved  with  6r«  or 
steam,  for  a  term  of  years,  an  repngnant  to  that  clause  of  the 
constitution  of  the  United  States  which  aothorizes  congress  to 
regniale  commerce  so  far  as  the  said  statute  pmhibits  vessds 
licensed  according  to  the  laws  of  the  United  States,  for  carry- 
ing on  the  coasting  trade  from  navigating  the  said  waters  by 
means  of  6re  or  steam  :  2.  The  power  of  regulating  com- 
merce, extends  to  the  regulation  of  navigation  :  S.  It  extends 
to  every  species  of  commercial  iatercourte  between  the  lAuted 
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Slstn  Bud  foreign  naiiona  :  and  among  tlie  severBl  States ;  4.   Vol.  VI. 
Il  does  not  nop  at  the  extemiil  boundary  of  a  Stale  ;  but  h  Cb.  187. 
doe*  aot  extend  to  a  comiDerce  nhich  is  completely  or  entirely     Jlrt.  t. 
vithia  a  State :  5.  The  power  in  congress  la  rpgulate  com-       Cm. 
merCe,  is  ganera;],  and  has  no  limitntions  but  such  as  are  pre-    \,^'v'^/ 
scribed  in  die  constitution  of  the  United  States :  6.  This  pow- 
er, so  far  as  it  extends,  is  rxelunvtiy  vested  In  congress,  and 
no  part  of  it  can  be  exercised  by  a  Stale :  7.  State  inspection 
laws,  heahh  laws,  and  laws  for  regulating  the  internal  concerns 
of  ■  Stale  and  those  nrbich  respect  turnpikes,  ferries,  &c.,  are 
not  witbin  the  powers  granted  to  congress  :  8.  The  laws  of  New 
York,  granting  to  R.  R.  Livingston,  and  R.  Fulton,  the  ex- 
clusive right  of  navigating  the  waters  of  that  Stiite  with  steam 
boats,  are  in  collision  with  tho  acts  of  congress  regulaling  the 
coasting  trade,  wliicli  being  made  in  pursuance  of  ihe  coasti- 
Uition,  are  supreme,  and  the  Sute  laws  must  jrield  to  ibat  su- 
preonacy,  even  thotigb  enacted  in  pursuance  to  powers  ac- 
knowledged to  remain  in  the  Stales  :  9.  A  license  under  lbs 
acts  of  congress  for  regulating  the  coasting  trade  gives  permis- 
sion to  carry  on  that  trade  :  10.  The  license  is  not  merely  in- 
tended to  confer  the  national  character:   II.  The  power  lo 
regulate  cnmmerce  extends  to  navigaum  carried  on  by  vessels 
exclusively  employed  in   irassporting  passengers  :  13.  So  it 
extends  to  steam  vessels,  as  well  as  others. 

1  Hop.  Ch.  R.  149  to  212,  the  Steam  Boat  Company  v. 
John  R.  Livingston,  May  1824.  The  aame  principles  were 
adopted  in  the  chancery  court  in  New  York,  but  in  different 
words  and  with  the  addition  of  many  more  in  detail.  Gibbon 
V.  Ogden,  s.  30,  ibis  article ;  4  Johns.  Cb.  R.  416-671,  I^v- 
iagston  v.  Tompkins ;  S  Johns.  Ch.  R.  350  ;  the  Norih  River 
Sicun  Boat  Companyv.  Hoffman,  5  Johns.  Cb.  R.  300;  and 
Gibbons  «.  C^den  in.error,  17  Johns.  R.  488.  All  these  ra- 
ses, at  great  length,  respecting  this  steam  navigation  in  tbe 
water*  of  the  Stats  of  New  York.  The  chancellor  seems  to 
rest  the  authority  of  the  Union,  in  these  cases,  not  only  on  its 
power  lo  regulate  commerce,  but  also  on  its  power  to  assess 
and  collect  taxes  and  reveoue.  This  case  of  the  Sfeam  Boat 
Comtpanjf  9.- Livii^ttoit,  was  earned  by  tppeal  to  (he  court  of 
errors.  And  the  decree  of  the  chancellor  affirmed,  S3  to  9.>Onr*ii,7iS- 
Savage,  C.  J.  one  of  ihsSS,  delivered  their  opinions  and  ap-'''*' 
proved  of  the  deoiaion  of  the  supreme  court  of  the  V.  States, 
it)  the  foregoing  case  of  Gibbons  v.  Ogden,  pages  7S9  to  760 
and  p.  760.  Tbe  c^hief  justice  said,  '  in  my  judgment,  then, 
lb«  case  of  Gibbons  «.  Ogden,  decides  that  tbe  commerce 
autnect  to  the  control  of  congress,  ia  tbe  coasting  trade,  which 
iocfudea  tbe  transportatioa  of  pateeogers ;  that  tbe  coastii^ 
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Vm..  VI.  trade  may  ba  lawAillj'  carried  on  hj  Itceimd  VMielii,  io  «ll  tb« 

Cm.  187.  navigsble  waiers  of  Uie  Umted  Stites,  iDchidkig  all  riTcn  ap- 

^rt.  7.     pToachable  from  the  coasu.     If  th»  be  lo,  ifae  OHve  Brandi 

Con.       wa>  engaged  in  a  lawful  trade,  and  Imd  a  perfect  right  to  (he 

i.rvvt.'     navigation  of  ilie  HudBon.     The  Olive  Branch  was  ibe  Meaia 

boat  in  question,  in  this  case  ;  Steam  Boat  Co<  ».  LivingaHMi, 

•ailing  between  the  citjr  of  New  York  and  AUMny,  by  die  <mj 

of  New  Jersey.     An  injunction  lo  prevent  her  pnriuing  tku 

indirect  intercourse,  was  denied  in  chancery,  1BS4.     In  ifae 

couKof  qiTors,  in  February  183&.    Gibbon's  case  wis  March 

1834. 

Savage,  C.  J.  added  and  said  in  substance,  ibe  power  given 
lo  the  general  government  are  to  bo  first  satis6ed.  Sooie  of 
these  are  exclusive,  some  concurrent,  in  which  last  case,  tb* 
provisions  of  the  general  government  are  paremoiint.  Bat 
congress  lias  no  right  under  its  powers  to  regulate  commerce, 
10  interfere  will)  the  ferries  of  the  Stale,  except  so  far  as  they 
are  used  for  carrying  on  ihe  coasting  trade.  Nor  can  congresa 
interfere  with  ibe  aavigstion  on  our  canals,  for  tbey  are  not 
navigable  waters,  within  the  meaning  of  the  conslitutioo.  So 
of  our  inland  lakes  and  rivers.  But  congress  may,  under 
iheir  taxing  powers,  tax  canal  boats  or  any  other  property. 
Tbe  authority  of  congress  to  regulate  navigation,  is  confined 
to  our  coasts,  bays,  and  navigable  rivers.  These  opinion)  it 
will  be  observed,  are  in  conformity  lo  the  decisions  in  Gibbons 
*.  C%den,  and  clearly  very  ccM-rect ;  and  in  strict  onafonniiy 
10  all  the  acta  of  congress,  respecting  commerce  and  tbe  co«l^ 
ing  trade,  enacted  since  tbe  federal  cmstitution  was  adopted. 
^  53.  Virginia  resolution  February  1837,  by  her  legislature, 
'  Resolved,  that  this  asst^mbly  does  most  solemnly  prcrtest 
against  the  claim  or  exercise  of  any  power  whatever  oa  tbe 
part  of  the  general  govemseeot  to  protect  domottic  i 
turet;  the  protection  of  manufacturea  not  being  an 
graniB  of  power  to  that  government,  specified  in  the  < 
lion  of  the  United  Stales.' 

Februsry  1837,  this  power  had  bera  exercised  fratydghl 
ye«r8,  witliout  dispute,  in  the  regulatioas  of  cemmeme,  aid  in 
the  laying  of  the  duties  of  impost.  If  Vtrginis  be  i^bt,  for* 
eign  nations  may  enact  wbal  laws  ihey  pleaae  to  deetroy  oar 
manufactures,  and  we  cannot  reialiala ;  for  if  the  general  gov- 
ernment cannot,  cloariy  no  other  power  in  the  nation  can.  See 
a.  20,  s.  13. 

Federal  jurisdictioa  rdales  to  tbe  coaoiMncenMnt  at  dM 

suit  aad  Ihe  reaidence  of  die  pattiet  at  that  lime.  9  Whett.  ft3T. 

10  wbMi.  in     The  federal  courts  nra  of  limited  juriadietiDa.     HeoM  it 

^>o*-  miM  be  aliited  i*  their  proeetdioge.    If  «M  so  Hated,  ilMir 
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judgnsBU  and  <i«er«BB  mij  be  r«r«Med  tat  tbal  ciumi  on  er-    Vol.  VI. 
tv  or  Kppeal ;  but  till  to  reTAmd  tfaey  are  conekuive  evidence  Ch.   1 VJ. 
bettveea  lb*  pariiea  and  privies.     But  tbe  circuit  and  dittrieu    Art.  7. 
«eurti,  are  not  for  these  reisoiis  inferior  oourw,  in  the  lechni-        Cvn. 
sal  sense  of  ibe  tvords,  whose  judgments  taken  alone,  are  to    ^.^-^^/^ 
be  disregarded.    See  also  6  Crancb,  186,  and  6  Crsacb.  267. 

As  to  tbe  power  of  congress  (o  enact  laws  to  protect  or 
promote  iDaoufactures,  not  regarding  revenue,  an  important 
question  has  been  raised  ;  and  not  only  Virginia,  but  near  all 
ibe  slave- holding  States,  have  denied  congress  lias  this  power. 
The  denial,  generally,  has  been  in  conseijuence  of  the  passing 
of  tbe  tariff  aci,  in  183B.  The  better  opinion,  clearly  is,  that 
coo^resi  has  the  power ;  but  in  iis  nature  is  a  power  to  be  ex- 
erased  with  great  caution.  Tlie  prosperity  of  manufacturee 
d^wndl  on  slull,  ibis  depends  on  individuals,  their  education 
and  experience,  not  On  acts  of  congress:  2.  On  capita],  not 
oa  borrowed  money  :  3.  Economy :  4.  Foresight  and  sound 
calculations.  IT  either  of  these  essentials  be  wanting,  the 
business  must  fail,  and  all  the  acts  congress  can  pass,  wilt  not 
avail.  It  is  undoubtedly  true,  as  a  general  principle,  it  is  best 
to  let  every  branch  of  business  grow  up  on  its  own  strength. 
If  an  individual  lias  not  capital  enough,  a  corporation  of  sev- 
eral persoas  supplies  this  deficiency.  Generally,  acts  of  Ic* 
cislUiires,  to  force  any  branch  of  business,  are  cvib ;  they 
Kiro9  a  premature  growth,  and  often  induce  un6i  persons  to 
plui^  largely  into  the  business  on  bomwed  money,  to  its 
mia  ;  lor  to  meet  their  loans,  generally,  they  mutt  and  wilt 
fotca  aales  at  a  priee  so  low  as  to  ruin  ibe  huMneas.  So  is 
asperieaee. 

^  8.  Tbe  court  of  comnon  pleas  has  no  jurisdiction  of  an  Akt.  13. 
ufieoce  created  by  slatuie,  unless  it  is  made  oogniuble  in  ibat    Con. 
court.     Tbe  oifence  indicted,  was  carrying  away  two  It^s.aOiunl,  m. 
The  Maine  sut.  iSSl,  ch.  168,  made  the  offence  cc^izable 
io  any  court  of  competent  jmisdiction.     See  CommoowealUi 
V.  Koowlton,  ch.  66,  a.  4.  s.  9. 

4  fi.  This  court,  in  mooay  matters,  represents  the   county,  Abt.  13. 
aad  iu  dwigs  era  binding  on  the  inhabituts  there<rf,  and  in  iis    Con. 
(wudential  ooncems.     16  Mass.  R.  76-90. 

4   16  0en>  See  coram  non  jitdice,  ch.  76,  a.  4,  s.  4,  du:.  Art.  14. 
Juctice'a  eourt  has  no  jurisdiction  of'  the  action  of  account.    C«n. 
18  Jobaa.  R.  131.  ' 

Tbe  justice  nay  sign  n  summons  in  blank  and  deliver  it  to 
the  party  to  fill  up  in  the  f»esence  of  the  juMice  and  under  his 
OMtrol ;  and  this  is  no  violation  of  tbe  act  of  April  t,  1830, 
a.  4.  People  «.  Smith,  30  Johns.  R.  63.  Under  the  act  of 
April  18,  1618,  If  the  demand  exceed  #35,  either  party  may 
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Vol.  VI.  tnve  a  jury  of  twelve;  but  it  mmt  be  demamtfld  befora  tb« 
Ch.  187.  venire  issues,  so  ibat  twentjr  msy  be  suntmoned.  Sirbng  «. 
Art.  14.  Beardslec,  18  Johns.  R.  130.  When  the  pany  may  be  coin 
Con.  sidered  as  waiving  the  trial  by  jury  in  the  justice's  court.  Coihi 
^^-^,.,^^  V,  Snyder,  1 9  Johns.  R.  384.  Issue  is  joined,  and  tlie  justice 
adjourns  his  court  lo  another  day,  and  ha  mils  a  full  bo^r  af- 
ter tbe  lime  appointed  for  ihe  parties  to  appear,  (deemed  Reas- 
onable time)  after  this  he  may  proceed  to  call  ihem,  and  ^vv 
judgment  against-  the  party  neglecting  (o  appear.  3  Jchns. 
R.  309. 

The  common  law  practice  of  surrendering  bail,  does  not 
apply  to  a  justice's  court.    10  Johns.  R.  194. 

A  cause  is  appealed  from  a  justice's  court  to  the  common 
pleas.  It  cannot  be  referred,  but  must  be  heard  and  decided 
on  the  proofs  oScred  in  the  justice's  court.  90  Johns.  R.  303. 

^  21  con.  Justice's  court  is  not  of  record ;  no  need  of  a 
seal  to  his-  return ;  liable  for  a  false  return  without  one ;  under 
bis  hand  is  enough.     1  Cowen,  312. 

^  25  con.  Jvttice't  coartt  in  Penntylvaaia.  His  office, 
during  good  behaviour,  subject  to  the  implied  condition  he  re- 
main in  the  county  named  in  his  commission.    4  Yeates,  399. 

The  office  of  associate  judge  of  the  common  pieaa  and 
justice  of  the  peace,  are  not  incompatible.  4  Serg.  &  R.  270. 

An  nciion  of  attamptit  on  the  warraniy  of  a  horse,  is  within 
his  jurisdiction  under  the  acts  of  March  1,  1746,  and  April 
19,  1794.  1  Serg.  b  R.  413.  But  he  has  no  juriadictioa  in 
suits  lo  recover  damages  for  assault  and  battery.  4  Yeates, 
127.  Has  jurisdiction  in  cases  of  tort,  when  the  pit.  waives 
the  tort,  and  sues  cm  an  implied  contract.  1  Yeaies,  348.  So 
in  lorts  when  referees  ascertain  tbe  damages.  1  Yeates,  77. 
He  has  jurisdiction  beyond  $100,  only  when  the  parties  agree 
on  the  sum,  or  leave  it  to  him  to  ascertain  it.  I  Serg.  St  R.  37. 

The  justice  has  juriadiclioii  if  the  pit.  aver  his  damages  do 
not  exceed-  $100,  though  it  appear  on  ihe  record  the  ph.  has 
*  stated  his  cause  of  action  generally.     1  Serg.  &  R.  19. 

An  appeal  lies  from  his  judgment  on  a  sdrefaeioi  on  a  jndg- 
nteni  obtained.     3  Serg.  &  R.  93. 

The  cause  of  action  must  exist  when  the  suit  is  commeoced, 

l^^'^^and  caonot  bo  varied    by  any  subsequent  event,  as  to  ibe 

ttst.  n,306,  amount  of  the  debt.    It  is  error  if  in  the  appeal  from  a  juadce 

I'*'  the  issue  be  tried  in  the  names  of  different  parties  from  those 

in  which  iho  appeal  was  entered.  5  Serg.  8c  R.  644. 

The  act  of  March  21,  1773,  allowing  a  justice  to  be  sued 
alter  tliirty  days'  notice  in  writing,  for  anything  done  in  his  of- 
fice, is  to  be  liberally  construed  for  his  prnlection,  and  if  he 
.ict  honcniy,  ihougli  mistaken,  thinking  he  is  doing  his  duly, 
though  acting  without  autliority,  he  is  pmiecled  by  the  act. 
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^  90.  JtntkMef  titt  peace  in  Kentodijr ;  their  jurladielion.  Vol.  VI. 
He  Ins  ongindl  and  exclusive  jurisdiction  in  sli  cases  of  at-  Cb.  187. 
tachment  not  exceeding  ^fiO,  founded  on  specialty,  bill,  or    jJri.  14. 
Bote,  in  writing,  or  account ;  but  not  in  coniracts  for  payments       Con. 
above  ^90,  except  where  paymenta  have  been  made  and  en-     •,^-v-^/ 
dorsed  so  as  to  reduce  the  sum  due  to  fSO.     Have  not  juris- OweDf>.StHr. 
diction  tinless  the  coniraci  be  for  the  payment  of  money,  where  '  ^^  ***' 
the  sum  is  above  £5,  and  under  $50.  3  Litt.  462. 

^  n.  I  Rand,  311-213.  The  judgment  of  a  competent  court 
is  deeined  right,  until  regularly  reversed. 

^  9.  See  art.  1,  s.  6 ;  art.  7,  s.  27.  The  common  law  of 
England,  as  it  had  been  improved  in  England,  and  as  it  had 
been  adopted,  modified,  and  improved  in  the  thirteen  colonies, 
and  was  in  force  in  them-wlien  declared  independent,  yet  re- 
mains in  force  with  some  further  ameliorations  in  every  State 
and  territory,  navy  yard  and  federal  place,  (Louisiana,  and  per- 
haps Florida  excepted.)  So  far  as  it  has  not  been  repealed, 
altered,  or  superseded  by  some  constitution,  statute  decision, 
or  usage  grown  into  law,  here  established,  enacted,  made,  or 
admitted.  It  is  a  first  and  invariablfi  principle,  that  law  once 
established  in  any  territory,  remains  in  lorce,  as  titles  to  property 
do,  until  altered  by  propei*  authority. 

§  10.  The  tatd  34th  section  explained.    Held,  Congress  has  ",^^*"v 
by  the  constitution,  exclusive  authority  to  regulate  the  proceed-  ft.  J.  >.  South- 
ings of  the  couns  of  the  United  States,  and  the  States  have  no»^J"^*"- 
tutbority  to  control  those  proceedings,  except  so  far  as  the  State 
process  acts  are  adopted  by  congress  or  by  the  courts  of  the 
United    States  under  the  authority  of  congress :  2.  Proceed- 
ings on  ezecudons  and  other  process  in  the  courts  of  ibe  United 
States,  in  suits  at  common  law,  are  to  be  the  same  in  each 
Slate,  respectively,  as  were  used  in  the  supreme  court  of  the 
State,  in  September,  1789,  subject  to  such  alterations  and  ad- 
ditions as  the  courts  of  the  United  Slates  may  make,  or  as  the 
Bupreme  court  of  the  United  States  shall  prescribe  by  rules  to 
the  other  courts :  S.  Slate  law  regulating  executions  enacted 
subsequent  to  September,  1789,  is  not  applicable  to  executions  * 

issued  on  judgment  rendered  by  the  courts  of  the  United  States, 
unless  expressly  adopted  by  tbe  rules  and  regulations  of  those 
eourts  :  4.  Tbe  34tb  section  of  tbe  judiciary  act  of  1789,  cb. 
SO,  which  provides  '  that  tbe  laws  of  the  several  States,'  be. 
sball  be  regarded  at  rv/et  of  decition  in  trials  at  common  lair, 
in  tbe  courts  of  the  United  States,  in  cases  where  they  apply, 
does  not  apply  to  the  process  or  practice  of  the  courts.  It  is  a 
mere  rect^ition  of  the  principles  of  universal  jurisprudence,  as 
to  the  operation  of  tbe  lex  /on  :  5.  The  statutes  of  Kentucky 
as  to  executions,  as  to  paper  money,  Sic.  are  not  applicable  to 
•xecutioDS  issued  on  judgments  rendered  by  tbe  courts  of  the 
rot,.   IX,  74 
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Vol.  VI.   United  Suies.     The  court,  tbe  ^wer  of  congress  to  ncubte 
Ch.  187<   proceedings  as  first  above  staled,  is  too  clear  to  be  questKwed. 
.Srt.  16.   That  congress  had  done  it,  appears  in  the  sections  13,  ]4,  17, 
Con.       and  18  of  said  act  of  Sept.  1789,  ch.  20;  and  that  sect.  14 
v^.,,...^     included  executioDS,  as  executions  are  writs ;  so  sections  18, 
24,  25,  and  the  process  of  Sept.  39,  1789,  ch.  21,  s.  2 ;  and 
Robinson  v,  Campbell,  above.     The  State  laws  on  ilie  34th 
section  mentioned,  only  furnished  '  a  rule  of  decuion  in  triah  at 
common  law.'    '  Where  they  applied,'  not  in  cases  of  execution 
and  other  proceedings  not  liiignnt,  not  involving  dtcition,  not 
trial*  at  common  law.     See  act  of  congress,  May  8,  1792,  ch. 
61  ;  act  of  congress  of  1793,  March  3d,  ch.  66,  a.  7,  Palmer 
V.  Allen,  7  Cranch,  550,  reviewed ;  s.  7  of  the  said  act  of 
1793,  and  s.  17  of  the  judiciary  act  of  1789,  prove  congress 
may  delegate  to  others  powers  it  may  itself  exercise  as  lo  courts, 
to  regulate  their  practice  as  is  done  in  said  two  sections,  yet  no 
doubt  congress  could  itself  enact  laws  to  regulate  surb  practice. 
iowhMt.61-     §  11.    e'edertU  exeevtiont;  how  independent  of  State  tarn. 
^',^Ba-  ^^^^'   ^-  '^^  statute  of  Kentucky,  of  December  21,   1821, 
Maid.  '  prohibiting  tbe  sale  of  property  taken  on  executions  for  less 

than  three  fourths  of  its  appraised  value  without  the  owner's  con- 
sent, does  not  apply  to  a  teTtdiiioni  exwma*  issued  out  of  tbe 
circuit  court  for  the  District  of  Kentucky  :  2.  The  laws  of  the 
United  Stales  authorize  their  courts  so  to  alter  the  form  of  tbe 
process  of  execution  used  in  the  supreme  courts  of  the  States 
in  1789,  as  to  subject  to  execution  lands  and  other  property, 
not  thus  subject  by  State  laws  in  force  at  that  time.     The  sets 
of  Congress  cited  in  the  10th  section  above,  were  principally 
relied  on. 
AsT.  17.         %  23.  Restrictions  on  State  power  as  to  private  property- 
Con.  Tliis  is  generally  understood  restrictions  on  legislatures  :  1.  By 
constitutions :  2.  Fundamental  principles  of  common  law,  as 
found  in  Magna  Charta  Bill  oi  Rights     Petition  of  Rights, 
8».     £16  Mass.  R.  36,  Angel  Mar.  Apr.   1829,  cases  col- 
lected.] 
^T.  18.  ^  113.  '  Judicium  semper  pro  veritate  :iccipiluT.' 
Con.  ^  114.  EI  incnmbit  onus  proband!  qui  iiicit. 

4  115.  Nemoplus  juris  in  alium  transferro  potest  quam  ipse 
liabet. 
^  116.  Nemo  allegans  suam  turpltudinem  est  audiendus. 
^  117.  'Allquis  non  debet  esse  Index,  in  propria  causa; 
imo,  iniquura  est  aliquem  suai  rei  esse  judjcem.' 
^118.  Falsa  orthographia  non  vitiai  chartan). 
^  119.  Falsus  in  uno  falsus  in  omnibus. 
%  130.  Debitor  non  prcsumitur  donare. 
AjtT.  20.  4  3  COR.  Same  principle  in  New  Hampshire.    Held,  an  act  of 

Co*.  the  legislature  awarding  a  neu  trial  in  an  aclion,  which  has  beeu 
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decided  ID  a  court  of  law,  is  an  exercise  oijwfidal  power.     It   Vol.  VI. 

is  also  in  its  operation  retroipeetite,  and  for  ifaese  two  reasons  is   Ca.  167. 

uncoDStiiutional.     Was  in  a  probate  cause  finally  decided  in  the     jJri^  20. 

superior  court  in  Nov.  Term,   1813.     Merrill  moved  in  ibat      Co^. 

court  Tor  a  new  trial,  which  was  rerirsed,  aher  a  full  hearing  ;     ^,>..„.-w' 

and  Nov.  Term,  1814,  final  judgment  rendered.     Merrill  them  N.  H.  Rap. 

petitioned  the  legislature  for  another  trial,  and  Jan.  A,  D.  1B17,  ^^-'''•'••t- 

it  granted  one,  to  be  like  tlie  common  cases  of  review.  She^onefc 

Same  principle,  5  Pick.  65-77,  Picquet's  case.  al. 

Same  principle  settled  in  Maine.  Supreme  judicial  court 
'  there  decided  ine  legislature  of  the  State  had  no  power,  by  the 

constitution,  to  pass  any  act  or  resolve,  granting  an  appeal  or  a 

new  trial  in  any  cases  between  private  citizens,  or  dispensing 

with  any  generet  law  in  favour  of  a  particular  case.     3  Greenl. 

326—537,  Lewis  fii  al.  v.  Welsh.     Seech.  122,  a.  2,  King  «. 

DedhamBank;  2  Greenl.  275;  seme,   1   N.  H.  Rep.   199- 

217,  cannot  grant  a  trial. 

Held,  the  provision  in  Mass.  Stat.  1816,  ch.  91,  that  no  bank  J^'j;^'^;^ 

shall  issue  any  bill,  tac.  payable  at  any  other  place  than  the  bank, ,,  chickeiluc 
6tc.  for  any  sum  not  exceeding  $100,  is  coiuftfii(tonal,ns  ap-Sc*l. 
plied  to  banks  incorporated  before  the  statute  was  enacted. 

Information  in  the  nature  of  a  jmo  vmrranto,  filed  by  the  di-  *  ^'^  **'— 
rection  of  the  ledsbture,  against  the  deft.,  for  building  a  '  bridEe  ,„^ 
across  a  navigable  arm  of  the  sea,  between  Chelsea  and  Belie  BrMd. 
Island,  whereby  the  passage  of  vessels  is  obstructed,'  Sec.  The 
deft,  pleaded  the  statute  1BI6,  ch.  31,  by  which  he  was  autho- 
rized to  build,  be.  Held,  1.  The  act  authorizing  such  bridge  is 
constitutional:  3.  The  legislature  is  to  determine  when  the  public 
convenience  and  necessity  require  such  obstruction  to  naviga- 
tion, and  on  what  terms  and  conditions  it  shall  be  allowed  :  3- 
If  a  private  act  of  the  legislature  may  be  avoided,  on  the  ground 
it  was  obtained  through  fraud,  the  ques^on  of  fraud  is  to  ne  de- 
termined by  a  jury,  and  if  fraud  does  not  necessarily  result  from 
the  facts  found  by  the  jury,  it  will  not  be  inferred  by  the  court : 
4.  When  the  legislature  authorizes  an  individual  to  build  over 
navieable  water,  with  a  draw  not  less  than  15  feet  wide,  he  is 
not  bound  to  make  it  wider  than  15  feet,  though  vessels  of  a 
greater  breadtli  had  been  accustomed  to  sail  in  such  water,  nor 
to  make  a  wharf  of  pier  to  the  draw,  a.  wharf  or  pier  not  being 
an  essentia)  part  of  a  draw :  5.  Where  the  charter  imposes  on 
the  proprietors  of  a  bridge  a  penalty  for  unreasonably  neglecting 
to  raise  the  draw,  such  neglect  will  not  operate  as  a  forfeiture 
of  the  franchise. 

Ttod  ttatuta  of  Kentucky  uncouMtilvtional,  as  decided  8 
Wbeat.  1  to  108,  Green  8^  a),  v.  Biddle ;  to  wit,  acts  of  Feb 
27,  1797,  and  Jan.  31,  J812,  both  as  nolating  the  compact  be- 
tireen  Vii^inia  and  Kentucky,  of  Dec.  16,   1789;    in  which. 


Digiized  by  Google 


588  PLEAXUICGS. 

Vob.  VI.  among  other  things,  it  wis  provided,  that  '  all  rfght*  and  ioter- 
Ch.  187.  ests  o(  lands,  derived  from  the  laws  of  Virginia,  shall  remain 
Jlrt  20.  valid  and  secure,  and  shell  be  determined  by  the  laws  now 
Con.  existing  in  this  State,*  (Virginia.)  This  compact  was  ingrafted 
^^^i.^,,-^  into  the  constitution  of  Kentucky,  and  consented  to  by  congress, 
though  Mr  Clay  argued,  there  was  no  such  consent,  so  ibe  com- 

Eact  was  void.  The  laws  of  Virginia,  Dec.  18,  1789,  as  to 
ind  titles,  rents,  and  profits,  and  improvements,  were  generally 
the  principles  of  the  common  law :  hence,  the  court  held,  by 
the  common  law,  the  statutes  of  Virginia,  the  principles  of 
equity,  and  the  civil  law,  tbe  claimant  of  lands,  who  succeeded 
in  liis  suit,  is  entitled  tn  an  account  of  the  mesne  pro&ts  received 
by  the  occupant,  from  tome  period  prior  to  the  judgment  of 
eviction  or  decree,  therefore,  the  occupant  was  accountable  to 
the  true  owner  for  the  rents  and  pro6ts,  on  these  principles. 
The  two  statutes  of  Kentucky  were  in  violation  of  these  princi- 
ples, for  they  excused  the  occupant  from  so  sccounting  befcve 
actual  notice^  and  partially  after,  and  subjected  tbe  owner  to 
albw  for  improvement*  made  by  the  occupant,  all  under  various 
modifications.  In  substance,  these  two  statutes  varied  materialfy 
from  tbe  laws  of  Virginia,  as  they  were  Dec.  18, 1789,  in  favor 
of  tbe  occupants,  and  against  tbe  owners,  and  directly  impaired 
tbe  obligation  of  the  said  compact  or  contract  between  tbe  two 
States ;  a  contract  not  to  be  impaired  by  the  constilutioa  of  tbe 
United  States. 

^  13.  As  in  this  general  abridgment  of  American  law,  it  is|Mro- 
perly  intended  to  notice  every  breach  of  it,  whether  constitutional, 
statute  or  other :  and  as-urfhe  occasional  notes  and  comments 
it  is  properly  intended  to  examine,  very  concisely,  a  few  im- 
portant parts  of  this  law ;  and  as  some  very  recent  proceedings, 
as  published  in  Virginia,  South  Caroliiut,  and  Georgia,  re- 
specting State  right*  and  State  tovereignty,  demand  tbe  serious 
attention  of  every  man  in  the  United  States,  1  need  make  no 
apology  for  adding  a  few  remarks  on  the  subject ;  but  as  a  full 
exammation  cannot  be  made,  even  iu  a  volume,  and  much  as 
to  these  rights  and  this  sovereignty,  is  already  stated  in  this 
work,  I  shall  confine  my  remarks,  mainly,  to  tbe  tenth  section  in 
tbe  first  article  in  the  federal  constitution,  which,  in  a  special 
manner  abridges  and  limits  State  sovereignty,  and  which  section 
is  in  these  words,  to  wit :  '  No  State  shall  enter  into  any  treaty, 
alliance,  or  confederation  ;  grant  letters  of  marque  or  reprisal : 
coin  money;  emit  hilts  of  credit;  make  anything  but  gold  and 
«lver  cmn  a  tender  in  payment ;  pa^  any  bill  of  attainder,  or 
ex  pott  facto  law,  or  law  impainag  the  d^iga^w)  of  contracts, 
or  grant  any  titles  of  nobility.' 

'  No  State  shall,  without  the  consent  of  t^ereos,  lay  any  im- 
potts  or  duties  on  imports  or  exports,  «xcejri:,ww  n»y  hi^  abao- 
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l^tdy  BWeuaiy  lor  executing  iu  inspection  Ikw  ;  and  the  net  pro-  Vou  VI. 
duce  of  all  duties  and  imposts,  laid  by  any  Smte  on  imports  or  ex-  Ch.  187. 
ports,  shall  be  for  the  use  oi  the  treasury  of  die  United  Slates ;  Art.  20. 
apd  qll  such  Jaws  shall  be  subject  to  the  revision  and  control  of     Con. 
tl;^  congress.     No  State  shall,  nithout  the  consent  of  congreu,    s.^'v'v^ 
lay  any  duty  of  tonoBge,  keep  troops,  or  ships  of  war,  in  time  of 
peace ;  enter  into  any  agreement  or  rompact  with  another  Siatei 
or  with  a  foreiga  power,  or  engage  in  war,  unless  actually  In- 
raded  or  in  sucb,  tmniinenl  danger,  as  will  not  admit  of  d«^ 
Jay.'    Many  other  parts  of  this  consiitulioa  limit  Slate  pow^ 
and  sovereignly,  whicli  will  be  recollected. 

4  14.  1q  the  proceedings  in  the  Virginia  legislature,  in  F^ 
1S39,  on  the  tariff  subject,  it  was  resolved,  'that  there  is  no 
commoR  arbiter  to  construe  the  constitution  of  the  United  Slates, 
the  const!  Iu  lion  being  a  federative  oomparl  between  sovereign 
States,  each  State  has  a  right  to  construe  the  compact  for  itself.' 
This  legislature  then  declared  iu  deliberative  conviction  that  the 
acts  of  congress,  usually  denominated  the  tariff  acta,  are  not  au- 
thorised by  the  plain  construction,  true  intent  and  meaning  of 
the  constitution.  About  tfae  ume  time,  on  the  same  subject, 
the  legislature  of  Georgia  resolved,  that  as  one  of  the  ccmlraci- 
ing  parties  to  the  federal  constitution,  and  possessing  equal 
rights  with  the  other  contracting  party,  she  will  inusi  on  her 
constnictioa  of  that  instrurasnt,  and  will  submit  to  no  other.  By 
th«  other  contracting  party,  in  the  singular  number,  Georgia 
must  mean  the  United  Stal^  or  Union. 

S>everal  questitms  arise :  1.  Is  the  federal  constitution  a  con- 
pact  or  coatract  agreed  to,  and  made  by  two  or  more  parties,  or 
IS  it  a  contf tfuJKin  ordained  and  etta&lithed  by  tbe  people  of  the 
United  Stales,  as  a  nation  ?  3.  Is  there,  or  is  there  not,  a  com- 
mon.  arbiter  to  construe  it  i  3.  Has  a  Stele  a  right  to  construe  it 
Ate  Uself,  to  insist  on  her  const ructicH>,  and  to  refuse  to  submit 
to  any  other  construction?  4.  If  a  State  has  Ibis  right  to  con- 
strue, where  is  this  right  placed  in  her  judiciartf,  or  in  her 
le^ature  ? 

If  this  State  ri^t  exists,  it  exists  in  each  of  tweotyfour  Slates ; 
and  if  deliberate  conviction  so  lead  them,  tbey  may  construe 
this  constitution  in  tweotyfour  different  ways,  and  if  there  be  w> 
comnoa  arbiteff  all  the  different  constnicuons  must  be  conatitu- 
tiap^,.and  staitd  firm.  Even  tbe  old  confederation  provided  a 
common  arbiter,  which,  6natly,  decided  and  seuled  the  Wyo- 
ming dispute  between  Connecticut  and  PeBRsylvaoia,  and  other 

^,16.,  I  will  venture  to  aieert,  that  tbe  constitution  of  the 
United  States,  is  not  a  romp«a,  or  eontrati  tKretd  to  by  two 
ot\  mora  paniea,  to  be  construed  by  each  for  itself,  and  here 
■t^.  %  tb^  wi^t  of  a  cooHton  ar.hiMr  to  revise  tbe.  otNMtDKtioB 
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Vol.  VI.  of  each  party  or  Slate.  But  thnt  it  is,  as  the  people  luve  named 
Ch.  187.  sn^l  called  it,  truly,  a  coTutitution ;  and  they  properly  said  'we, 
Art,  30,  the  people  of  tlie  United  States'  '  do  Ordain  and  establish  this 
Con.  constitution,'  and  not  we,  the  penple  of  each  State.  If  a  con- 
.^Ky.^^  tract, when  and  how,  did  the  Union  become  a  party  to  it?  Ifa 
compact,  why  is  it  never  so  denominated,  but  often,  and  invari- 
nbly,  in  the  instrument  itself,  and  in  its  amendments,  styled  tAu 
conititution9  and  if  a  contract,  why  did  the  framers  and  the 
people  call  it  tlie  tupreme  law9  A  constitution.  State,  or  fede- 
ral, is  a  thing  comtiluted,  an  instrument  ordained  and  ettabiMed, 
If  0  committee  frame  a  constitution  for  a  State,  as  for  ConnectictK, 
and  the  people  thereof  meet  in  their  several  counties,  and  ratify 
it,  it  is  a  constitution,  ordained  and  entablithed,  not  s  compact  or 
contract  among  the  several  counties  ;  so  if  they  meet  in  their 
several  toivns,  and  ratify  it,  it  is  not  a  compact  among  them.  A 
com[tact  among  Slates  is  a  confederation,  ainays  so  named,  as 
was  the  old  confederation,  and  never  a  eonttitvtton.  The  words 
federal  coattitvtiort,  were  6rst  used  in  (he  old  congress,  in  as- 
senting to  the  federal  convention,  which  framed  the  conslftutkni. 
In  a  confederation  among  States,  the  name  of  each  is  preserved : 
so  in  treaties  made  under  one,  as  in  our  treaties  with  France  in 
1778,  and  with  Great  Britain  in  1783,  and  1783;  not  so  in 
treaties  made  under  the  constitution.  In  the  -time  of  the  con- 
federation, the  several  Stales  wore  known  to  foreign  nations, 
not  SO  in  the  time  of  the  constitution.  In  the  confederacy,  act- 
ing under  the  confederation,  each  Stale  was  distinct];^  noticed 
and  named  ;  not  so  under  the  constitution.  The  disiinctioD  is 
materia)  under  the  confederation  ;  the  several  States  were  more 
sovereign,  and  acted  lewndiy,  as  thirteen  States.  Under  the 
constitution  they  are  far  less  sovereign,  and  do  not  act  so,  ex- 
cept in  mending  the  constitution.  If  each  State  be  now  sover- 
eign, in  the  true  sense  of  the  word  sovereign,  its  sovereignty  is 
very  much  firoited,  as  appears  in  the  said  tenth  section,  in  oiiier 
parts  of  the  -c<»istituiion,  and  in  various  cases  and  decisions 
stated  in  this  work ;  so  much  so,  that  it  can  make,  without  the 
consent  of  congress,  no  compact  whh  another  State,  or  with  a 
ibreign  State,  nor  is  it  legally  known  to  it :  it  cannot  engage  in 
peace  or  war,  without  such  consent,  hut  in  a  special  case :  h 
Ills  no  sovereignty  on  the  ocean ;  nor  has  it  any  in  the  numerous 
cases  in  which  its  sovereign  power  has  been  transferred  to  the 
union,  as  in  regard  to  post-of&ces,  bankruptcy,  naturalization, 
and  acores  of  other  cases. 

Nor  was  a  legislature  a  party  to  dte  adoption  of  the  constitutkn. 

^  16.  Is  there  a  common  arbita-  to  construe  the  constitutkHi  ? 

This  question  involves  two  questions :  one,  is  not  the  power 

to  construe  the  constitution  a  judicial  power }    and  another,  if 

jvditiat,  where  is  it  placed  in  the  last  resort }     Most  cleariy,  it 


Digiized  by  Google 


IS  ijvdieial  power,  so  bekmgs  not  to  COTigress  or  ibe  legislatun.   Vol.  VI. 

in  the  cases  in  questioo,  fitudlg  to  be  exercised.     Tlie  pover   Ch.  189. 
to  decide  in  the  last  reson,  thai  an  act  of  congress  is  constiu-   Art.  20. 
lional  or  not,  is  vienXy  jvHidal,  and  has  been  so  exercised  by  he       Con. 
judiciary,  federal,  or  State,  in  scores  of  cases  staled ;  and  ilii  is    .,^-^^-t^ 
manifestly  correct,  for  if  b  Stale  judicial  court  misconstrue  he 
federal  cOnstilution,  m  act  of  congress,  or  treaty,  or  a  Stite 
statute,  in  sereral  cnses,  the  State  decision  can  be,  and  has  been 
for  forrjf  years,  corrected  in  the  supreme  court  of  the  United 
States,  in  the  proper  cBses{  and  thus,  the  desirable  unirormity 
of  decision  has  been  produced  throughout  the  nation,  ond  the 
national  characier  preserved,  at  home  and  abroad.    Boi  if  State 
legislatures  can  make  decisions,  constitutionally,  in  these  cases, 
there  may  be  as  many  difierent  decisions  of  the  same  question, 
as  there  are  States  in  tlie  Union,  and  their  deeisioos  must  re- 
main, however  diverse  or  conlradiciory,  as  there  is  no  way  to 
fet  such  l^tlalivt  decisions  into  the  supreme  court  of  the 
Ijiited  States,  or  into  any  federal  forms  so  as  to  produce  the 
uniformi^  of  decinon  desired,  and  so  essential.     A  legislative 
decision  in  the  last  resort,  must  be  as  novel  as  it  is  untenable. 

^  IT.  By  the  constitution  of  the  Union,  an.  3,  ibe  judicial 
power  of  the  supreme  court  of  the  United  States,  extends  'to 
all  cases  in  Isn  and  equity,  arising  tmder  this  constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which  shail  be 
made  under  then:  autliotity.'  Beyond  all  question,  the  tarifi* 
acta  of  coi^ress  are  laws  or  cases  arising  under  the  omsthution, 
and  the  question  is,  if  they  are  constitutional  or  not ;  or,  in  the 
Viipnia  form  of  expression,  does  the  constitution  authorize  them, 
expedient  or  not;  This  case  is,  in  principle,  precisely  that  of 
the  United  Siatea*  Bank,  stated  in  this  work.     Congress  and  the 

{iresident,  passed  the  act  creating  that  bank :  some  State  legis- 
atures  thought  it  was  unconstitutional,  and  some  taxed  it,  and 
by  State  officers,  collected  the  taxes :  suits  were  brought  against 
tbem  in  the  judidary,  not  in  legislatures.  Some  State  courts 
decided  against  the  tax,  and  thought  the  bank  act  was  not  con- 
stitutional. Ttifl  causes  were  carried  into  the  supreme  court  of 
.  the  United  States ;  that  court  decided  the  act  was  constiiulional, 
aitd  since  the  bank  has  quiedy  proceeded :  all  prot  and  com 
aereed  to  give  the  case  ihe  jvditial  course  :  and  how  is  it  possi- 
ble,  in  the  last  resort,  to  have  decided  and  «ea)ed  the  case  in  a 
coostitmxHial  manner,  in  any  other  way  *  The  most  zealotw 
advocates  for  State  rights  and  sovereignty,  never  contended  the 
queatioD  could  ultinaaiely  be  decided  in  Stale  legislatures,  or  ty 
congnaa,  or  by  State  or  federal  executives,  or  anywhere,  but 
by  &e  coordinate  branch,  ibejudi^ry,  State,  or  federal.  This 
settles  one  matoiial  point,  which  is,  that  the  power  \ajtidit»al. 

^  18.  Now  let  us  inllDW  the  question  into  practice,  and  we 
come  to  the  same  result.     Some  think  the  tariff  act  of  1838,  is  . 
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Vol.  VI.  costitulional,  some  not.  In  Ocorgii,  fat  i 
Ca.  187.  ra'colleclor  demands  ptyraent  or  ihe  import  (Imm,  CMatetlff 
Art.  20.  >*"  »«.  of  ihe  importer :  he  refuses  to  pay  ibem,  ibmbittg  Urt 
CffR.  '(^  >9  ™>t  conslitoiioiial :  tbe  coUaoior  proceeds  vB  tti«  ^ronMl 
thi  act  is  conniiuiional ;  what  ti  tbe  next  step  in  legs)  oHtt  f 
llx  importer  is  prosecuted  in  the  jwHtitm/,  Sme  or  fMflfil, 
sivety  iiot  in  the  legislature.  Does  not  tbe  cmam,  'm  rtgAir 
order  and  Deceasanly,  getinto  tbe^WKUir; y  Atthe  lesimWM 
or  Georgia  baa  declared  it  will  sctaiit  to  no  oonstructioii  of  dM 
consiitulion  of  tbe  Union,  but  ita  own  ;  to  act  in  cbaraeier,  it 
muat  enact  laws,  empoweriog  the  executira  of  Georgia  to  i«siM 
by  force,  tbe  federal  collection,  or  leare  the  prosecHbon  W 
uke  ixaju^eial  course :  if  to  resist  by  force,  we  har«  a  pre- 
cedeot,  acquiesced  in  by  all  twenty  years,  with  the  dobngti  in  t)W 
Virgioia  legislature,  in  tbe  case  as  published,  thus :  '  niprenM 
court  of  tlw  United  States  in  1619,  a  ccriliuon  bfqq>ened  be- 
tween the  general  government,  and  the  State  of  Pennsylranii^ 
io  tbe  case  of  Olmatead  against  Rittenbouae's  execwtor«:  Gotof- 
nor  Snjder  ordered  a  detechoienl  of  the  militia  under  Genial 
M.  Bngbt,  to  take  the  field,  and  resist,  fay  arms,  the  execotion 
of  the  process  of  ibe  United  States  court,  by  the  marshal.  Tbe 
marshal,  however,  sumoioned  the  pone  comtatiu,  and  execund 
the  precept.  General  Bright  and  hia  army  were  indicted,  con- 
victed, and  marched  to  gaol.' 

The  legislature  of  Pennsylvania,  to  prevent  ftiture  vrsra  <tf  tbe 
sort,  proposed  an  amendment  to  tbe  constitution  of  the  United 
States,  similar  (o  that  lately  brought  forward  in  the  maate  of  the 

United  States,  by  Mr  J — ,  of  Kentucky,  and  requested  the 

assent  of  the  other  States.    Among  otbere,  it  was  commiimcat«d 
to  Virginia,  in  whose  legislature  the  following  report  waa  madet. 
yirginia  ly^ature — Houte  of  Dtltgate»—An  amentfmenf 
cflkt  conitituiifm. 

Thursday,  January  11,  1810. 
The  committee  to  whom  waa  referred  tbe  communication  of 
the  governor  of  Pennsylvania,  covering  certain  resolutions  of 
the  legislature  of  that  State,  propoung  an  amendment  to  tbe 
constitution  of  the  United  States,  by  the  appointment  of  an  Irk 
partial  tribunal,  to  dfcide  disputes  between  the  State,  and  federal 
judiciaiy,  hare  had  the  same  under  their  con»deratioo,  and  are 
of  opinion,  that  a  tribunal  is  already  provided,  by  tbe  constitiH 
tion  of  the  United  States,  to  wit :  '  The  supreme  coun,  more 
emineotly  qualified,  from  their  habits  end  duties,  from  the  mode' 
of  their  seleciion,  and  from  tbe  tenure  of  their  offices,  to  deinda' 
the  disputes  aforesaid,  in  an  enlightened  and  impartial  manner, 
(ban  any  other  tribunal  whicfa  could  be  erected.'  The  inference 
seems  to  be,  ibat  tbe  legislature  was  salisfled  with  this  report, 
■fit  did  not,  in  Jbrm,  adopt  it;  as  it  does  net  appear  ilooocurred 


Digilzed  by  Google 


C0DRT9-  693 

it  is  bdl«Tod,  dwt  every  Stau  id  the  Uatoo,  in  the  last  Icr^  Vol.  VI. 
yetn,  bM  expresriy  or  impliedly  admined  this  court  is  this  Ch.  167, 
coiDtBOii  arbiter^  Art.  20. 

§  19.  But  the  ardeDt  advcxsates  of  Sisie  riglits  aod  sovereigo-      Con. 
ty  have  said,  that  they  claim  oo  more  State  power  than  Massa-    --.^-v^k.'' 
cbuaetts,  (tbea  including  Mabe)  Connecticut  and  Rhode  Island 
exercised  in  the  last  war :    their  case  was  thus :    in  the  year 
1813,  the  executive  of  Massachusetts  and  her  judiciary  decided 
the  great  militia  question  for  herself,  aeaiost  the  president :  this 
decision  produced  a  collision  between  him  and  those  States.     If 
Virginia,  and  especially  Georgia,  be  now  right,  Massachusetts 
then  had  a  clear  coostiiutional  right,  to  maxe  the  decision  so 
much  condemned  in  some  other  States.     This  decision,  was,  in    . 
fact,  made  hy  Uet  judiciary,  and  not  by  her  legislature ;  and  she  a  Mw.  It«p. 
was  responsible  only  for  the  honest  exercise  of  her  power :   she  •*•—"*. 
never  declared,  as  Gieoreia  has,  that  she  would  submit  to  ik> 
construction  of  the  federal  constitution  but  her  own. 

Massachusetts  stood  on  different  and  better  ground  than  the  - 
States  which  have  assumed  to  decide  by  the  legitlatura,  that 
an  act  of  congress  is  not  authorized  by  that  constitution.  If 
the  Virginia  legislators  say  they  nnly  expressed  tin  opinion, 
those  of  Georgia  cannot  say  this.  Massacliiisetts  construed 
the  constitution  in  her  judiciary,  before  any  opinion  had  be«i 
gtren  by  the  supreme  court  of  the  United  Stales,  and  the  de- 
cision was  confirmed  by  her  executive,  called  upon  to  act  in 
the  case.  Had  this  judicial  decision  been  mqde  in  an  action 
at  law,  or  in  equity,  it  might  have  been  carried  to  the  supreme 
court  of  the  United  States.  Further,  her  decision  was 
against  that  of  the  federal  txecutivc  only.  Had  said  supreme 
court,  at  the  time,  confirmed  the  president's  decision,  or  made 
one  like  it,  every  decent  lawyer  in  Massachusetts  and  Maine 
would  have  held  the  federal  decision  binding  and  conclusive, 
for  so  they  have  ei^er  held.  If  Georgia,  and  even  Virginia, 
be  right,  what  tremendons  consequences  must  follow  ?   If  the 

{general  government  make  a  treaty  or  enact  a  law,  any  State 
egistature  in  the  union  may  declare  that  it  is  not  anihorized 
by  the  constitution,  put  down  its  foot,  and  eay,  we  have  made 
our  construction  and  we  will  submit  to  no  other,  and  there  is 
ao  judge  above  us,  no  appeal ;  and  if  there  shall  be  an  attempt 
to  eotbrce  an  execution,  we  have  a  right  to  stand  by  our  con- 
struction aod  to  support  it  by  arms.  Another  State  legislature 
decides  the  treaty  or  law  is  constitutional,  and  twentyfour 
States  decide  pro  and  con,  and  crumble  to  pieces  in  torpidity, 
or  get  into  a  war,  and  fall  into  such  fragments  as  the  petty 
Slates  of  Italy,  Greece,  kc.  were  in  of  old,  when  men  seem 
to  have  been  incompetent  to  govern  more  than  a  village.  If 
VOL.  IX.  75 


Digilzed  by  Google 


594  PLEAt)tNad. 

Vol.  VI.    such  State  power  exists,  may  not  foreigri  nitions,  Hot  inclined 
Ch.  187.  to  treat  nitii  the  United   States,  taunt  at  them,  and  ask,  as 

Art,  iO.   some  did  in  the  days  of  the  confederation ,  if  we  M»Ice  a  treaty 
Con.       with  the  federal  government,  i*iH  not  States  so  construe  tho 

s^'v'^    federal  constitution  as  to  defeat  the  treaty  f 

§  20.  As  to  the  dissnlmion  of  the  Union  in  the  hte  ivar, 
history  will  show  that  the  condicct  of  the  eastern  States  sfibrds 
no  kind  of  precedent  for  the  new  southern  doctrine  of  con- 
struction. Neither  lliey  or  ilieir  convention  had  the  least 
hostility  to  the  Union,  but  their  opposition  to  IJie  then  affrntn- 
istration  of  federal  affairs  was  misrepresented  by  some,  and 
mistaken  by  others  for  opposition  to  the  Union.  In  the  then 
high  excitement  and  party  spirit,  the  administration  and  Union 
trere  often  confounded  by  ignorance  or  design.  The  opposers 
of  the  convention  did  not  for  a  long  lime,  if  ever,  pubhsh  its 
commission  or  its  doings  ;  and  as  they  usually  read  ouly  their 
own  side,  (bey  read  but  little  except  charges  against  it  and 
the  States  which  appointed  it.  Another  mistake  was  in  think- 
ing they  went  with  the  then  excitement.  The  fact  was,  mod- 
erate men  saw  the  excitement  was  going  too  far  and  that 
it  was  leading  to  evils  far  greater  than  the  war  itself.  Though 
the  moderate  friends  of  those  State  measures  did  not  like  the 
war,  they  had  a  deep  interest  in  the  efficient  defence  of  the 
country,  and  in  the  preservation  of  the  Union,  and  but  few 
men  more  than  the  members  of  the  convention.  Some  op- 
posers  of  the  convention  have  published  that  some  of  the 
members  sufTered  themselves  to  be  elected  to  prevent  rash 
measures  and  mischief  to  the  Union.  The  fact  was,  before 
it  was  known  who  would  be  the  members,  such  was  the  ex- 
citement and  discontent  with  federal  measures,  that  cool  men 
and  firm  friends  of  the  Union,  deeply  interested  in  its  preser- 
vation, had  some  fe.nrson  this  head.  This  fear  was  soon  done 
away  by  two  circumstances :  the  Mas  sac  ho  sells  commission  and 
circular  letter,  deemed  perfectly  sincere,  directed  the  delegates  to 
propose  means  for  the  defence  of  (he  eastern  States,  and  amend- 
ments of  the  conslituljon,  but  in  a  manner  '  not  repugnant  to 
their  obligatioru  as  members  of  the  Union.'  Another  circum- 
stance, a  number,  if  not  a  majority  of  very  aged  moderate 
men,  living  in  retirement  were  elected  members  :  both  tend- 
ing to  allay  the  spirit  that  might  have  ripened  into  some  vio- 
lent measures.  I  need  not  add  on  this  ground,  knowing  the 
intentions  of  ihc  members,  I  know  the  fears  of  evil  (o  the 
Union  had  no  foundation.  It  was  (he  administration  they  dis- 
liked, not  the  consliuilion  or  Union. 

As  to  the  constilutionalily  of  the  convention,  some  opposed 
to  ii,  but  confiding  in  its  members,  thought,  and  probably  still 
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thii^  it  «u  unooBStitutional,  an4  more,  thst  it  was  inexpe-  Voi..  VI. 
dient.  As  to  expeditttey,  tjiis  work  is  not  a  place  for  its  ex-  Oh.  1ST- 
unioation,  but  is  as  to  its  eotutitutionaliiy.  A  late  governor  ^ri.  30. 
of  Soutli  Carolina,  in  iiis  public  message  to  ibe  legislature,  Co». 
staled  bis  opinion  that  rbis  conventbn  nas  in  violation  of  tbe  ■^-./•^^ 
said  tenth  section,  proridios,  as  above,  that  no  StaU  shaU 
vithout  tka  content  ef  cangrtu  enter  into  any  agreement  or 
.compact  tmth  another  State.  Tbe  governor  does  not  appear 
to  have  understood  that  nothing  was  intended  to  be  concluded 
without  that  consent,  the  case  no  doubt  with  many.  On  this 
coosent  all  rests  in  case  of  a  compact.  With  it  an  agreement 
.completed  amoag  two  or  more  States  is  constitutional,  but 
witfaout  not  so.  (^  the  one  hand  this  provision  clearly  im- 
plies a  State  may  make  a  compact  with  another  State,  with 
tlie  consent,  or  confirmation  of  congress.  On  the  otlier,  this 
tenth  section  and  other  parts  of  the  constitution  limit  State 
sovereignly  as  much  or  more  than  colonial  sovereignty  was  in 
fact  limited  under  tbe  king.  Colonies  entered  into  a  compact 
in  1643,  which  continued  about  forty  years,  as  ta  which  their 
charters  were  silent.  It  does  not  appear  that  the  king  assent- 
ed or  objected  to  the  compact.  In  1754  colonies  entered 
ioto  I  compaoE,  but  then  it  seems  it  was  understood  the  assent 
of  the  parent  State  to  it  was  to  be  obtained.  The  question 
occurs,  did  the  three  Stales  act  on  the  principle  of  this  tenth 
section  in  1814?  If  ihey  did,  and  meant  a  compact,  tbey 
acted  constitutionally.  Now  if  men  will  read  ill!  their  doings, 
those  of  the  convention,  and  attend  to  the  mission  to  congress 
for  its  consent,  they  will  see  their  whole  business  was  con- 
ducted in  conformity  to  this  section,  even  I'f  a  compact  was 
iotended. 

^  21.  As  to  tbe  main  object,  eattem  d^eace,  congress 
about  tbe  time  indirectly  approved  these  doings ;  for  congress 
passed  an  act  providing,  in  tbe  first  section, '  that  ibo  president 
of  the  United  States,  be,  and  he  is  hereby,  authorized  and  re- 
quired to  receive  into  tbe  service  of  the  United  States  any 
corps  of  troops,  which  have  been,  or  may  be,  raised,  organiz- 
ed, and  officered,  under  the  authority  of  any  of  tbe  United 
States,  whose  term  of  service  shall  not  be  less  than  twelve 
months,  which  corps,  when  received  into  the  service  of  the 
Uaited  States,  shall  be  subject  to  the  rules  and  articles  of  war, 
and  be  employed  in  the  State  raising  tbe  same,  or  in  an  ad- 
joiniug  State:,  and  not  elsewhere,  except  with  the  assent  of 
tbe  executive  of  the  State  so  raising  the  same.'  Most  clear- 
ly if  this  act  bad  been  passed  five  months  sooner  (here  would 
bare  been  po  convention,  and  no  difficulty  as  to  eastern  de- 
feoce  ;  for  9<  to  the  amendments  proposed,  though  deemed 
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Vol.  VI.  raluablfl  in  themselves,  there  was  so  little  prospect  of  ib^ 
Ch.  187.    adoption  they  were  a  small  object.     The  eipediencj  or  inez- 
Art.  20.    pediency  of  auch  a  convention  I  leave  and  refer  to  the  doings 
CoH.       in  1814.     It  is  enough  in  ihts  work  to  stBte  the  grouods  cm 
v.^'^v^-^/    which  a  coaveotion  of  States  may  be  constitutions!  under  this 
tenth  section.     This  convenlion,  as  intended,  moderated  and 
checked  an  inflamed,  growing  opposition  to  the  then  adminia- 
tration  of   federal   affairs,  though   not   directed   against   the 
Union,  yet  might,  in  the  then  violence  of  party  spirit,  have 
in  time  embarrsaaed  and  shaken  that  Union.   As  loihe  enemy, 
all,  even  the  most  excited,  were  disposed  effectually  to  resist 
him  in  all  parts  of  the  war.     No  man  has  been  named  as  in- 
clined towards  him. 

Though  I  hold  the  said  section  legally  sutborizes  aacb  a 
State  compact,  congress  consenting ;  yet  it  muM  be  allowed 
that  such  compacts  and  conventions  ought  to  be  admitted  with 
the  greatest  caution,  and  only  among  States  friendly  to  the 
Union  of  alt  the  Slates,  as  such  local  compacts  prepared  by 
conventions,  agents,  or  committees,  met  together,  may,  in  the 
course  of  events,  materially  tend  to  impair  or  dissolve  the 
Union.  When  States  intend  so  to  agree,  it  seems  almost  of 
course  to  appoint  agents,  committees,  or  delegates  to  prepare 
(be  agreement. 

^  22.  Thus  far,  to  have  a  fair  view  of  the  said  tenth  sec- 
tion, supposed  to  have  been  violated,  I  have  supposed  the 
three  States  made  a  compacl,  subject  only  to  the  consent  of 
congress.  But  in  fact  they  made  none,  and  were  not  author- 
ized to  make  any,  nor  did  their  convention  propose  any,  but 
only  an  arrangement  with  the  general  government,  as  appears 
by  the  second  resolve  proposed  hy  the  convention,  and  adopt- 
ed, in  these  words,  to  wit,  '  Resolved,  that  it  be,  and  hereby 
is,  recommended  to  the  said  legislatures,  to  auiborlxe  an  im- 
mediate and  earnest  application  to  be  made  to  the  goverament 
of  the  United  States,  requesting  their  consent  to  some  ar- 
rangement, whereby  said  Sutes  may  leparately  or  in  coiuent, 
b«  empowered  to  assume  upon  themselves  the  defence  of  tbeir 
territory  against  the  enemy  ;  and  a  reasonable  portion  of  tbe 
taxes  collected  within  said  States,  may  be  paid  into  the  reepte- 
tive  treasuries  thereof  and  appropriated  to  the  payment  of  the 
balance  due  said  States,  and  to  the  future  defence  of  tbe 
same,  the  amount  so  paid  into  the  said  treasuries  to  be  crow- 
ed, and  the  disbursements  made  as  aforesaid  to  be  charged  to 
tbe  United  States.'  On  the  whole,  it  appears  it  was  intended 
the  Slates  should  act  teparately,  as  the  treasuiy  in  each  case 
was  to  receive  and  charge  teparately.  The  other  resolves 
proposed,    which   respected    ttie    mililia,   conscriptioo,    and 
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sifieBdmaita,  required  no  compact.    There  nas  a  misuon  ac-  Vol.  VI. 
cordiDgly.  Ch.  187. 

As  to  Uw  allerior  measures,  in  the  event  the  government  of  ^n.  30. 
ihe  Uoioii  would  not  consent  to  anjr  arrangement,  the  conven-  .  Con. 
ikta  nid  *  it  would  be  inexpedient  for  this  convention  to  v^rv^.' 
diminiah  the  hope  of  a  guocessful  issue  to  such  an  application, 
by  recommending,  upoo  supposition  of  a  contrary  event,  ulte- 
rior proceedings.  Nor  is  ii  indeed  within  their  province.  In 
a  slate  of  things  so  solemn  and  trying  sa  iiiay  then  arise,  the 
legislatures  of  the  States,  or  conventions  of  the  whole  people, 
or  delegates  appointed  by  them,  for  the  express  purpose  of 
another  convention,  must  act  as  such  urgent  circumstances 
may  then  require.'  It  will  be  observed  the  said  act  of  con- 
gress fully  complied  With  the  wishes  of  the  said  Siales  and  their 
convention  ;  and  that  the  convention  expressly  declared  that 
tdterior  proeeediagi  were  not  teithM  itt  provinet,  if  congress 
should  refuse  to  consent  to  any  arrang^neDl.  Thus  there  were 
no  grounds  for  saying  these  States,  ot  their  convention,  made 
a  cMnpacf  in  viglstion  of  the  said  tenth  section,  for  ibey  made 
no  compact,  and  if  their  doings  could  be  tortured  into  one,  it 
was  clearly  intended  to  ba  teith  the  content  of  congreu.  But 
none  was  made,  authorized,  or  intended. 

It  will  be  asked  by  some,  why  have  these  Stale  proceedings 
been  so  much  condemned  *  They  never  have  been  by  the 
opposers  of  the  then  federal  administration.  They  have  been 
censured  or  condemned  by  its  supporters  only  for  these  rea- 
sons, I.  The  convention,  in  pointed  language,  condemned  or 
censured  Uie  administration.  It  stated,  in  strong  terms,  the 
very  great  prosperitjirihe  constitution  produced  as  adminis- 
tered twelve  years  by  Washington  and  Adams,  and  their  fed- 
eral supporters  ;  and  asserted  that  '  this  high  state  of  public 
happinete  had  undergone  a  miserable  and  afflicting  reverse 
through  Ihe  prevalence  of  a  weak  and  profligate  policy  ;*  tbit 
*  it  was  indeed  to  be  hoped,  that  the  rulers  of  these  States 
would  not  make  such  disastrous  haste  lo  involve  their  infancy 
ID  (he  embarrassments  of  old  and  rotten  institutions ;  yet  all 
this '  they  have  done,  end  their  conduct  calls  loudly  for  their 
dismission  and  disgrace.'  The  supporters  of  the  administra- 
tion uttered  language  as  severe  against  their  opponents.  Party 
condemnation  was  then,  and  for  some  years  before  and  after, 
tbe  order  of  the  day. 

3.  Jealous  party  men  then  (as  at  other  times)  never  ceased 
to  impute  secret  and  bad  designs  to  their  opposers,  hovrever 
honest,  and  having  no  such  designs. 

3.  Future  history  only  can  truly  explain  the  motives  and 
objects  of  that  convention.    It  had  to  steer  its  course  between 
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Vol..  Vi.  Scylly  an4  Cbvybdis.  It  wu  JmperiouBljr  leqairwl,  «b  the 
Ch.  187.  one  hand,  to  promote  the  objects  of  its  constituents  and  to  ex- 
^rt.  SO.  press  ib«ir  excited  and  flQgry  feelings  and  increasiBg  dijcou- 
Con.  lent  towards  the  adminiuratloii  of  federal  afiairs ;  and,  ud  the 
\^r-v<!^  oilier,  lo  moderate  and  allay  tfaos«  very  feelinge  and  tiui  same 
discoDtent  then  irtcreBsiDg  to  daagercus  extremes. 

When  multitudes  ve  very  much  excited  aad  highly  diisat- 
iiGed  with  Uieir  rulers'  conduct,  often  they  can  be  moderawd 
by  their  friends  only  when  they  koow  not  their  friends  check 
tbem. 

Finally,  on  U»  fullest  examinatlou,  it  will  be  fouod  tbat  the 
conduct  of  ibe  eastern  States,  in  the  late  war,  afibrds  no  ooud- 
teoance,  no  defence,  lo  aoy  compact  among  two  or  more 
Slates,  without  the  coniet^t  of  congress,  or  with  that  consent, 
aa  they  did  not  propose  any  compact.  Much  less  is  this  con- 
duct any  defence  or  couatenanoe  to  the  recent  sonibern  coa- 
structiona  of  the  federal  cQnstitulton  above  stated.  It  is  to 
tttract  legal  and  constitutional  attention  to  those  momentous 
subjectSt  to  the  late  novel  conslrucQoni  that  this  brief  exami- 
nation of,  and  concise  comments  on,  them  are  here  made. 
They  are  matters  that  affect  our  whole  »ystein  in  hs  vital 
parts,  about  which  so  much  has  been,  and  probably  will  be, 
written  aad  said,  aod  so  Utile  uoderMood. 

One  thing  is  certain,  that  is,  if  any  men  in  l^e  Dnited 
States  have  a  deeper  interest,  than  others,  in  the  {Heservattao 
of  the  Union,  tbey  are  the  merchants  and  manu&ciurers; 
men  of  property  and  creditors,  public  and  private,  in  the  east- 
ern, and  slave  holders  in  the  southern  States,  and  therefore 
ought  to  be  the  most  cautious  that  ihey  do  nothing  tending  to 
dissolve  ot  impair  this  constitution  or  Union. 

AWe. — It  will  be  observed  that  I  have  not  considered  lie 
militia  questione,  as  to  which  the  president  and  the  governor  and 
judges  of  Massachusetu  bad  different  opinions.  On  attend- 
tag  to  them,  especially  as  to  the  officers  and  commaod,  it  ap- 
peared to  me  that  any  course  short  of  a  fidl  examinatioa 
would  answer  no  purpose,  of  so  difficult  and  douhtful  a  char- 
acter were  these  questions.  And  this  <Arulgme>it  is  not  the 
piece  for  such  examination ;  therefore  tbey  are  Iqlt  for  tbe 
present,  where  best  seen  in  8  Mass.  Reports,  pages  549  to 
554,  and  in  other  public  records  of  the  year  1813,  t/jc-  wd 
in  tbe  last  resort  to  be  settled  by  the  supreme  court  of  the 
United  States. 
Amt.  31.  State  ttatula  vitamitttutional,  bdng  rtpugnant  te  the  ctmsA' 

Cna.  ttition  <^  the  U.  State*  or  wa. 

%  1.  Statute  of  Maryland  «s  lo  imports,  required  all  inipott- 
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tefs  at  foreign  goo^s  by  th«  bftle  or  packhge,  Inc.  and  other   Vol.  VI.    . 
^rsons  selling  the  same  hj  wht^esale,  bsle  or  package,  be.  to   Co.  187, 
take  out  a  license  for  which  to  pay  $50,  and  in  cage  of  neglect   .flrt.  21. 
Or  refllsSf,  to  take  tJUt  auch  license,  subjectirtg  them  to  certain      Con. 
forfeitiire  and  penalties,  is  repu<enant  to  that  provision  of  the 
constitutioa  of  the  V.  States,  which  declares  that  '  no  State 
riiall,  without  the  consent  of  congrbss,  lay  any  impost  or  duty 
on  imports  or  exports  except'  (as  to  inspection  laws,)  and  to 
that  which  declares  that  congress  shall  have  power  '  to  regulate  _ 

comnierce  with  foreign  nations,  among  the  several  States,  and  ]^^  Breim 
with  the  Indian  tribes ;'  was  error  to  ibe  court  of  appeals  ofuid  othen, 
Marytod.     Maryland  act  was  passed  in  1821,  in  addition  ^^ P""/|" "J™"-, 
oirft  enacted  in  1819.  Muylvid. 

^  3.  Smilar  cases — Saunders  e.  Ogden,  ch.  1,  a.  3,  s.  5. 
Impairing  contracts;  k.  54,  ch.  39,  a.  9,  s.  8,  and  Ogden  d. 
Saundflrs ;  McMillan  «.  McNeil,  ch.  39,  a.  9,  s.  9,  same ;  Mc 
CiiDoch  t>.  State  of  Maryland,  ch.  143,  a.  3,  s.  3,  same  ;  Dart- 
BUHith  College  V.  Woodward  ;  ch.  143,  a.  3,  s.  4  ;  Cohens  v. 
State  of  Virginia,  ch.  187,  a.  7,  s.  36;  Osborn  &  at.  v.  United 
Sutes  Bank,  oh.  143,  a.  3,  s.  9  ;  U.  States  Bank  v.  Planter's 
Bank  of  Geo.  ch.  143,  a.  3,  s.  9  ;  Gibbons  «.  Ogden,  a.  7,  s. 
53,  diia  chapter ;  Society  (Foreign,)  for  Propagating  the  Gos- 
pel, 8ic.  e.  the  Town  of  New  Haven,  in  Vermont,  this  cbftpter, 
s.  7,  3.  49 ;  Mason  v.  Harte,  a.  7,  s.  50,  this  chapter ;  Green 
&  al.  V.  Biddle,  a.  20,  s.  2,  do. ;  Fletcher  v.  Peck,  ch.  196,  a. 
8,  s.  22  ;  Houston  v.  Moore,  ch.  167,  a.  7,  s.  18 ;  New  Jersey 
«.  ^Ison,  cb.  196,  a.  9,  s.  1,3  ;  Williams  v.  Norris,  be.  cb'. 
187,  a.  7,3.44. 

^  3.  In  sfud  case  of  Brown  v.  Mftryland,  the  court  coosid- 
ertid  the  cause  depended  '  entirely  on  the  question,  whether  the 
legislature  of  a  State  can,  constitutionally,  require  the  importer 
of  foreign  articles  to  take  out  a  license  from  the  Stste,  before 
he  shall  be  permitted  to  sell  a  bale  or  package,  so  imported*  ? 
As  to  articles  imported  '  while  remaining  tlie  property  of  the 
importer,  in  his  warehouse,  in  the  original  form  or  package  in 
ivhicb  it  was  imported,  a  tax  upon  it  is  too  plainly  a  dun*  on 
innport  to  escape  the  prohibition  in  the  constitution.'  'There 
IS  no  difference  in  effect  betiveen  a  power  to  prohibit  the  sale  of 
an  article  and  a  power  to  prohibit  its  introduction  into  the  coon- 
tiy.'  '  No  goods  would  be  imported  if  none  could  be  sold.'  ' 
'  The  same  power  which  imposes  a  light  dirty,  may  impose  a  very 
heavy  one.  One  which  amounts  to  a  prohibitiwi.'  Such  a  power 
would  enable  the  importing  States  to  tax  the  non  importing,  as 
consumers,  very  unjustly.  Thompson,  justice,  dissented,  pp. 
449-460 ;  noticed  the  indictment  charged  the  defts.  did  unporf 
and  leU,  without  a  license,  thought  it  had  been  good  if  it  only 
had  charged  nlling.     That  the  article  ceased  to  be  an  import 
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Vol.  VI  *^  soon  as  laaded,  be.  i  thst  u  there  is  do  dbjeetkn  as  to  retalt 
Ch.  187.  dealers,  there  ought  to  be  none  as  to  v^ioUnUe  dealers,  be. ;  that 
^rt.  21.  ibe  law  could  not  aflect  comiBerce  amoag  the  Sutes,  be. ;  thai 
Con.  the  idling  was  confioed  to  Maryland,  so  completely  nOental  ia 
^^■^.,..k.'  the  State ;  that  the  Idea  paying  the  duties  purchased  a  ligbt  to 
sell  freely,  was  ill  founded,  be. 

^  4.  New  York  statute  prescribiDg  to  the  council  to  do  what 
the  constitution  empowered  it  to  do,  adjudged  void.  People  o. 
Foot,  19  Johns.  R.  58. 

^  S.  A  State  statute  is  void,  which  takes  private  property  ibr 

public  use,  without  providing  for  the  owner,  and  juM  coinp«u^ 

Bradihawv.     ^if™  i^  ("iconstitutioDal,  also,  against  the  fundaiDeotal  prmciple 

Rofen,  20      of  government,   and  a  violation  of  oalural  right  aod  justice. 

Jcdmi.  R.  iw.  Same  case  in  error,  735. 

§  6.  Kenlnchj  act  that  forbids  persona  lo  wear  concealed 
arms  violates  the  section  of  the  constitutioDf  which  provides  that 
<  the  rights  of  the  citizens  to  bear  arms  shall  ncK  be  questkwed,* 
and  so  void.  Bliss  v.  Commonwealth,  3  Lite  90.  So  the  act  is 
void  subjecting  free  persons  of  colour  to  corporal  punisbnieK 
for  '  lifting  their  hands  in  opposition'  to  a  white  person.  Ely  v. 
Thompsoo,  3  Marsh.  73.  Held,  acts  of  limitaiwu  are  con- 
adtutiraial.  1  LitL  330-^35.  There  have  been  many  other  de- 
cisions made  in  Kentucky,  declaring  statutes  of  that  Stale  coo- 
stkulioDal  or  not.  i  Utt.  17,  19,  265,  3€7;  3  do.  194-199; 
3  Marsh.  73,  75,  349,  423,  515 ;  I  Marsh.  441-290;  2  Has. 
75;  4  Bibb.  61,  416,  561. 
WimuHo.tbe  ^  7_  Temteuee.  Where  the  ri^ts  of  two  individuals  are  in 
CoflE^li.    judicial  conflict,   any  act  of  the  legislature  concerning  then 

which  may  affect  the  obligation  of  their  contracts,  is  void. 
Cooke,  1».  Held,  the  occupant  law,  as  far  as  it  prefers  the  cidzens  of 

Tennessee  to  those  of  other  States  claiming  under  N.  Carolina, 
violates  the  compact  between  N.  Carolina  and  Tennessee,  and 
so  is  void. 

George  v.  Gamble  3  Tenn.  R.  17,  the  State  has  a  right  to 
legislate  respecting  land  within  the  Indian  boundary,  provid- 
ing the  statute  shall  take  effect  when  the  Indian  title  or  right 
shall  be  exunguished.  Several  other  such  statutes  have  been 
enacted  in  Tennessee,  as  Cooke,  149 ;  1  TeoD.  R.  343 ;  3  do. 
316-341 ;  5  Hayw.  97,  246,  263. 
I  CowM.SSO-  ^  8.  The  law  courts  will  not  declare  acts  of  the  legislature 
'^''  unconstitutional,  except  where  clearly  so. 

«Cowaa,«4i-  ^  9.  The  legislature  has  no  power  to  shorten  the  consiitu- 
«t,  the  Peo-  tional  term  of  a  justice  of  the  peace.  This  cannot  be  done  in- 
ple  •.  Oerey.   jifgcUy  by  the  creation  or  divinon  of  counties. 


D,=;,lz...,C00gIC 


CHAPTER  CLXXXVIII. 


sentence  nf  a  justice  of  the  peace,  who  tries  without  a  jury,  to 
the  common  pfeas,  where  a  jury  trial  may  be  had  by  the  nece»- 
aaiT  construction  of  the  constitution  of  Maine,  a.  1,  s.  6. 

§  4.  No  appeal  lies  to  the  supreme  judicial  court  on  thestat.  i  Grenl.  ssi- 
1817,  ch.  165,  s.  6,  in  cases  where  ihe  errorcomplainedof  ap-^''- 
pears  of  record  as  in  a  judgment  rendered  upon    demurrer; 
was  anrefadat  against  bail  first  brought  before  a  justice  of  the 
peace. 

§  6.  It  is  a  general  principle  that  a  court  of  appellate  juris-  Heiii7  «.  Cnf' 
diction  will  not  consider  and  decide  on  any  question  in  a  cause,  o'^'jJJ^ '*''"*' 
that  has  not  been  considered  and  decided  on  in  the  court  be- 
low. Though  the  rule  is,  if  an  objection  be  not  taken  in  the 
court  below,  it  cannot  be  taken  in  the  appellate  court,  yet  tbls 
rule  applies  only  to  objections  the  party  by  silence  is  deemed  to 
have  waived,  and  io  objections  that,  when  waived,  leave  the 
judgment  resting  on  the  merits  of  the  cause.  m/**"*  ^' 

^  6.   Held,  1.  A  peison   having   no  interest  in   the  subject  RcM  ,.  Tan- 
mntter  of  a  suit,  cannot  be  a  parly  in  any  court  :  2.  If  lie  have  Jurheydan,  S 
an  interest  at  the   commencement  of  the  suit,  and  that   interest,^"'' 
ceases,  the  right  to  prosecute  the  suit,  or  to  appeal,  also,  ceases. 

^  9  eon.  This  case  is  revised  and  coiiGrmed.    The  supreme  Art.  3. 
court  of  the  United  Slates  confined  to  the  exnminntion  of  the     Cut. 
pit's,  title,   as  depending  upon   llie  conslniction  of  an   anl  oflWhsktlM- 
confsress.    It  cannot  take  into  consideraiinn  any  di^iinri  equity  ^^ 
arising  out  of  ihe  conlrncrs  and  transactions  of  llie  parties,  and 
creatmg  a  new   and   independent   title.     This  was  nn  nppeal 
from  a  Slate  couri  on  the  uveniyfifih  section  h(  ihe  judiciary 
act  of  congress  of  September  24,  I7S9,  ch.  20,  on  nn  alleged 
Dnisronstriiciton   of  an  act  of  congress,  by  a  State  court. 

On  a  libel  in  perionnm   for  damages,   if  the  coon   decree  j|  v)^g„_  ^^ 
that  damages  be  recovered  and  llint  commissioners  be  appoint-— 4M. 
ed  to  ascertain  the  aniouni  thereof,  no  appeal  lies  from  such  a 
decree  until  they  have  reporind  ;  this  not  being  ^  final  decree. 
Chase,  &c.  appellanis  v.  Vasquez,  the  Consul   General  of 
Portugal,  respond. 

§  23  eon.  An  appeal  that  prevenit  execution  issuing,  fyc. 
Af  told  iho  clerk  that  if  certain  items  nf  cnsts  taxed  by  B, 
should  be  allowed,  he  should  appeal ;  and  while  the  execution 
was  remaining  in  the  clerk's  hands,  A  reminded  him  of  the 
appeal  claimed.  Held,  this  was  a  sufiicienc  eniry  of  an  appeal, 
B  having  obtained  such  execution  by  mistake,  and  after  notice 
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Vol.  VI.  of  tlie  appeal,  haviaj  caused  A  to  be  arrested,  he  settled  llie 
Ck.  188.  execution,  rhis  execuiion  was  void,  and  B  was  liable  to  A  in 
Ari.  3.  trespass,  for  Ibe  amount  he  paid,  with  interest,  from  the  lime 
Con.  of  payment.  The  court  bad  B's  action  brought  forward  on 
^.,-v.,^  the  docket,  in  order  the  judgments  in  the  two  actions  m^lit 
bs  set-olf.     1  Pick.  R.  211-315. 

^  23.  No  appeal  Hes  to  the  common  pleas  on  an  issoe  in 

law  in  a  pertonal  action  commenced  before  a  jiiBtiee  of  the 

^ace.     6  Pick.  S78,  Belcher  e.  Ward. 

Abt.  6.  ^  g.  An  appeal  from  n  Jinal  decree  in  a  cause,  opens  to  the 

Con.  eourl  of  errors,  alt  prior  orders  or  decrees  any  way  connected 

jJJ^^       with  the  merits  of  the  Jinai  decreft.     An  appeal  to  tbe  eomi 

EpiKirati         of  errors,  stays,  in  tbe  first  instance,  all  proceedings  in  dian- 

™'™'  •*     Cery,  on  the  matter  appealed  from.     Bm  after  an  ordrt  dJs- 

JoKiu.  R.  MS.  soling  an  injunctioii,  staying  an  execution  at  law,  (lie  pit.  rmj 

iJohDa.cii.K. proceed  at  law  with  his  execution,  though  there  is  an  appeal 

Wood  e°'  "'  "^"^  '''^  order,  as  this  does  not  affect  the  validity  of  an  order 

Dwight,7       dissolving  an  injunctioti,  or  dischSrging  a  pany  from  a  writ  of 

^Dj.  Cb.  H.  Ae  exeat,  or  revive  a  process. 

^  9.  A  cause  cBntiot  be  entered  in  the  court  of  errors  till 
after  the  petition  of  appeal  addressed  to  that  court,  and  the 
answer  of  tbe  deft,  to  such  appeal  has  been  filed  in  that 
court.  Woodcock  v,  Bennet,  20  Johns.  R.  501  ;  Murray  e. 
Coster,  do.  COS. 

^  10.  If  pending  the  appeal  to  the  coliri  of  errors  any  of 
the  parties  change,  by  death,  &c.,  the  cause  is  remanded,  in 
order  to  have  the  proper  new  parties.  9  Johns.  R.  442 ;  as 
to  costs,  20  Johns.  R.  499. 

^  11.  An  appeal  does  not  lie  lo  the  supreme  court  from  the 
judgment  of  a  superior  court  granting  a  new  trial  in  matter  of 
law.  Stale  v.  Robison,  1  Hawks,  188  ;  nor  from  a  judgment 
erf  reapondeai  outter  given  on  demurrer  to  a  plea  in  abate- 
ment, 169. 

4Cowea,B06-     ^  12.  A  motion  for  a  mnntfaniti*  to  the  common  pleasof . 

yi^f         Held,  on  appeal  from  a  justice's  court,  the  bond   required  by 
''"*°*       '  the  statute,  may  be  executed  by  attorney. 

§  13.  Appeal  lies  from  a  circuit  judge  either  granting  or 
refusing  a  certilicate  of  probable  cause,  but  the  court  will  not 
hear  an  argument  on  it.  The  court  looks  into  tbe  cause  mere- 
ly lo  see  whether  there  be  probable  cause  to  stay  ihe  proceed- 
ings.    Lyon  V.  Burtts,  4  Cowen,  539  ;   140-141. 

§  14.  Under  the  act  sess.  47,  cb.  238,  s.  30,  38,  an  appeal 
lies  in  all  cases,  whether  the  judgment  of  the  justice  be  on  an 
issue  of  law  or  fact.  Harwood's  Case,  6  Cowen,  19. 

Act  A.  D.  1824.  Actions.  Peters  «.  Parsons,  18  Johns. 
140,  and   Breese  v.  Williaras,  20  id.  280,  were  on  Ihe  act  of 
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1818,  »9s.  4  l,ch.  04,  s.  17,  18,  19.    Alternative  mandomtu    Vol.  VI. 
issued  10  the  conjtnnn  pleas,  s.  14.    The  appellee  in  ibe  com-    Ch.  186. 
mon  pleas,  cannot  abject  thnt  the  appeal  bond  is  in  ibe  penalt/     jjft,  g. 
of  inore  ilion  double  the  judgment  before  the  iijslice  ;  though        Con. 
being  Jess  would  be  an  objection  ;  such  manaamus  awarded.     ..,«~v~^^ 
JuHsdiciiojt  in  llie  common  pleas,  for  the  purposes' in  cases  G  (^wen,  in. 
of  appeal,  though  the  appeal  bond   be  defective.     May  be'"^[J?'''- 
executed  by  ttirelies.     A  general  power  to  defend  a  cause  will  p.  85-«3! 
not  authorize  the  attorney  to  esecute  an  appeal  bond  io  the 
name  of  bis  client. 

§  3  rou.  Where  nn  appeal  is  allowed  by  (be  court  of  ebon- 1^  g 
eery,  and  an  indefinite  time  given  foi'  executing  the  appeal  p  '  -  ' 
bond,  the  appeal  is  irregular.  3  Rand.  5. 

Aq  appeal  lies  from  the  chancellor's  order  overruling  a  mo- 
tion to  dissolve  an  injunction,  where  so,  on  ihe  ground  the  pit, 
in  equity  is  enutled  to  relief  on  the  merits,  and  Gxing  the  prin- 
ciple on  which  the  cause  depends,  or  where  it  is  necessary  to 
avoid  expense  and  delay:  2.  On  an  appeal  from  an  order  re- 
fusing to  dissolve  an  injunction,  the  court  will  notice  any  error 
in  the  previous  proceedings  :  3.  It  is  error  in  the  chancellor 
to  grant  an  injunction  without  requiring  security,  except  in  the 
oases  of  executors,  administrators,  and  other  fiduciary  char- 
aoiers.     2  Kand.  247-275,  Lomax  v.  Piof. 

When  a  judgment  has  been  rendered  in  i  court  of  law,  and 
the  record  omiis  to  state  an  appeal  was  allowed,  no  evidence 
can  be  received  at  a  subsequent  term,  that  the  appeal  had 
been,  io  fact,  allowed,  but  that  the  clerk  had  neglected  lo  enter 
it  in  his  record  :  2.  The  filing  an  appeal  bond  with  the  clerk, 
must  be  in  pursuance  of  an  allowance  of  the  appeal,  entered 
on  the  record.     3  Rand.  1G4-10G. 

Ail  appeal  cannot  be  taken  from  a  chancery  court,  on  the 
ground  die  appellant  has  been  improperly  decreed  to  pay 
costs.     3  Rand.  165-167. 

The  court  of  appeals  has  no  jurisdiction  in  cases  of  infor- 
iii:itions  iapenal  cases.     4  Rand.  148-151. 

^  4  con.  Action  in  the  coimly  court  for  above  $100  on  a 
aiagte  hill.     If  the  jury  find  lor  the  pit.  less  than  $100; 
judgment  reversed  by  the  deft,  on  a  writ  of  lupenedeai,   the 
pit.  cannot  appeal  to  the  court  of  appeals  from  such  judgment 
of  reversal.     To  give  this  court  jurisdiction  on  the  ground  the  L«wf».  Limi|^ 
matter  in  controversy  is  a  freehold  or  a  franchise,  the  right  to  ^  J^'^XJ*'' 
llie  freelwld  or  franchise,  must  be  (/trec(/y  the  subject  of  the*"  ''■ 
action,  and  not  iaddtnfally  or  collaterally.      5  Munf.  276. 

An  appeal  taken  in  the  name  of  a  party,  without  his  knowl- 1  Rud.  ail, 
edge  or  consent,  may  be  dismissed,  as  to  him,  on  motion. 

When  in  consequence  of  a  decision  of  (his  court,  on  an 
appeal  from  a  circuit  court,  further  proceedings  become  neces- 
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Vol.  VI,  sfTy,  ihe  cause  will  be  reruDtidcd,  whether  the  appe&I  is  from 
Ch.  188.  an  inlerlocuiory  or  a  final  decree.  The  bill  was  lo  foreclose 
Art-  6.     3  mortgage  and  for  sale,  and  ihe  defence  usury,  stated  in  the 

Con.       ailswer.      1  Hup.  Ch.  R.  508-512. 

v^-v-^         Appeal.     Decree  of  the  sorrogHie  reversed  by  the  chancel- 

1  Hop.  Cb.  R.  lor  for  particular  reasons,  and  a  Just  cause  of  action  appeared. 

002— eu.        fjg  retains  the  cause  and  proceeds,  as  may  he  proper,  to  attain 

the  justice  of  the   case.     The   appeal,   originally,  was  to  the 

court  of  probate,  before  it  was   abolished  by  alatme  of  March 

31, 1832,  and  thereby  was  transferred  to  the  court  of  chancery. 

No  appeal  on  a  judgment  for  costs  alone.     1  Lillell,  363. 


CHAPTER  CLXXXIX. 

REVIEWS. 


Art.  1.  §   17  eon.  Review  on  account  of  perjury,  fyc.      As  where 

Con.  the  witness  testifying  for  the  prevailing   party,  was  afterwards 

1  QreeQl.Bi!^ convicted  of  perjury  in  the  cause,  the  court  allon'cd  a  review 

^^^"•■on  Mass.    stal.    1791,  ch.    17;  Maine  act,  ch.  57,  and  this 
'  though  the  witness  was  summoned  by  the  puriy  not  prevailing. 

The  party  prevailed  principally  by  means  of  the  perjury; 
parlies  cited  many  authorities,  the  court  none.  This  rcFiew 
was  at  the  discretion  of  the  court,  and  in  good  coructence. 
Reviews  in  Maine  as  in  Massachusetts,  'no  longer  existing  as 
a  matter  of  right.' 

2  Greenl.  322.     None  in  a  criminal  case  under  stat.  1S21, 
ch.  57. 

Art.  3.  %  ^^  '^'>"-  Held,  the  supreme  judicial  court  in  Massachu- 

Co».  setts,  has  no  power  to  grant  a  new  trial,  or  a  review  of  an  is- 

4  Fidi.  R.  IS9,  sue  arising  on  an  appeal  from  a  decree  of  the  judge  of  probate. 

Pope  ■.  Pope,  gftgf  a  judgment  has  been  entered  on  the  appeal.  The  court 
observed,  '  the  reasons  may  be  as  strong  for  giving  the  court 
power  to  grant  a  review  or  a  new  trial  upon  petition  in  this 
case,  as  in  any  other,  but  the  statute,  from  which  our  authority 
is  derived,  appears  to  relate  to  trials  in  civil  actions  only;  we 
consider  the  question  as  settled  by  the  case  of  Borden  v.  Bow- 
en,'  7  Mass.  R.  93;  stat.  1791,  ch.  17,  s.  2;  see  slut.  1788, 
ch    11,8.  1;  slat.  1786,  ch.  65;  stat.   1817,  ch.  03,  s.  2. 

j^Hj    4_  ^  2.   Haskell,  petitioner  0.  Buckelt,  for  a  review,  kc.  Held, 

Cott.  'b"  '^'^nri,  in  exercising  its  discretion,  will  not  grant  a  review  on 

petition,  where  the  object  is  merely  to  discredit  a  witness,  who 
testified  at  the  trial :  2.  Nor  because  one  of  the  jury  was  not 
impartial,  or  was  hostile  in  bis  feelings  to  the  petitioner,  if  this 
fact  was  known  to  him  before  the  trial,  if  it  appears  he  bad 
formed  no  judgment  of  the  merits,  and  stood  indifferent  be* 
tween  the  parties.     3  Greenl.  9S-94. 
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Vol.  VI. 
CHAPTER  CXC.  Ch.  190. 

SCIRE  FACIAS.  ■^'■'-    '" 

Con. 
^  15  eon.  This  writ  need  not  state  whflt  goods,  lands,  Ric.     v^.,,-^/ 
hov«  been  acquired  by  the  deft,  since  tlie  dale  of  ihe  judg- 1  ittnd.  B7t— 
mcnl ;  2.  Noi  a  good    ]ilea   llie   deft,    had  conveyed,  dtc,  to**'- 
tire  sheriff,    goods,   lands,  kc,   according  to  the  siatiiie,  to  a 
great  vnKie,  &c.,  and  ihai  no  proceedings  liad  been  Imd  on  it, 
against  said  lands,  8ic.  :  3.  Nor  is  it  a  good  pien  llie  dtft.  Iiad 
conveyed,  &c.,  in  like  maiir:er,  various  debts.  Sic,  and  that 
the    proceedings  prescribed  by  the  uci  to  recover  such  debts, 
had  not  been  had.     Lang,  the  debtor,  had  acquired  properly 
after  he  took  the  oath  of  insolvency,  and  been  discharged  :  4. 
The    ph.   cannot   reply   and   demur  to  the  same  piea  ;  but  5. 
Pleas  being  no  bar  to  the  action,  judgment  for  the  pU.  afiirmed. 
Lang,  appellant  v.  Lewis,  administrator. 

^  4  con.  Scire  facial  lyas  omitted,  and  n  levari  facias  issued  Abt.  2. 
several  years  after  the  judgment.     Held,  Ji  ivaf  not  void,  but    Con. 
only  voidable  by  a  party  lo  the  suit.     2  Serg.  h  R.  425. 

^  26.  If  execution  be  delayed  above  a  year  end  day,  whh  U.  StiiM  «. 
delta,  conseiu,  or  by  injunclion    from   cbancerj'  obtained  by  f'?'^'^?'  'iL 
nun,  no  scire  jacuis  is  necessary. 

^  29.  Where  the  judgment  creditor  proceeds  to  enforce  his 
lien  on  real  estate,  and  must  revive  his  judgment,  he  must 
make  all  the  terre-tenants  parlies  to  the  tare  facias,  in  order 
to  compel  litem  to  contribute yotnf/y  to  satisfy  the  debL  Mor- 
ton's executors  r.  terre-tenanlt  of  CrogLan,  20  Johns.  R.  lOG. 
Properly  parties  only  when  the  original  deft,  is  dead.  1 1  do.  513. 

^  30.  Where   there  is  a  change  of  parties  by  deoib,  mar- JobMon  *. 
riage,  &u;.,  so  that  other  persons  become  interested  in  the  exe-  j^^^'  ^| 
cution  of  the  judgment,  a  scire  facias  is  necessary  to  make 
such  new   person  a  party  to  the  judgmeol ;  as  if  a  feme  sols 
pit.  get  a  judgment  on  a  report  of  referees  and  marries,  ictre 
jaeitu  must  issue  to  make  the  baron  a  parly. 

^  31,  Where  a  judgment  is  above  ten  and  not  of  twenty 
yeara'  alanding,  the  pit.  mny  apply  to  the  court  for  leave  to 
issue  a  scire  facias,  supported  bjt  an  affidtvil,  stating  it  is  not 
satisfied  :  if  above  twenty  years'  standing,  there  must  be,  on 
tnotioD,  service  of  notice,  tic..,  or  a  rule  to  show  cause  :  when  j  m  v 
above  twenty  years,  the  court  has  a  discretionary  power  to ,  Ejg„_  j^ 
grant  or  refuse  a  scire  fadas.  John*.  R.  too. 

§  32.  To  a  scire  fadas  on  a  judgment,  it  cannot  bo  object' 
ed  the  judgment  was  founded  on  a  blank  declaration,  not  filled 
up  until  after  judgment  was  entered.  It  is  sufficient  if  the  re- 
cord be  complete  at  the  hearing  of  the  scire  facias.  sWCorijlM. 
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'^  34.  If  a  judgment  creditor  proceed  to  eaforce  his  lien  oa 
.  i-eal  estate,  and  for  that  purpose  the  judgment  must  be  revived^ 
he  must  make  all  the  lerre-lenqnls  parlies  to  (he  scire  facuu,  in 
order  that  ihey  rnay  be  compelled  to  contribute,  jointly,  to  the 
payment  of  the  debt :  2.  jr  some  of  ihem  appear  and  plead, 
..  and  others  of  them  are  defaulted,  and  as  to  those  the  pit.  enters 
B-  a  nolle  proiequi,  and  takes  judgment  by  default  against  those  de- 
faulted, it  is  a  discoDiJnuance  as  to  all  the  deAs.,  and  he  must 
pay  coils  as  in  case  of  discontinuance  :  3.  fitter  in  actions  of 
tort,  where  the  pit.  may  elect  to  sue  jointly  or  several,  or  in  a»- 
Mumjuil,   or  in  dei/t,  where  one  of  the   defts.  pleads  matter  of 
personal  discharge,  which  does  not  go  lo  the  action  of  the  writ, 
iis  bankruptcy,  infancy,  Sic. 


CHAPTER  CXCr. 


Art.  1.  §  12.    1.  The  power  of  a  court  of  equity  to  grant  paniiioo 

Con.  is  not  discretionary,  but  ex  dttbilo  juiliiiie  :  2,  Wliet«ver  a  pit. 

SH%riMl«TT  ^^^  "  "S*"  '°  partition  at  law,  he  has  the  same  right  in  equi^  : 

Ffaxiicy  fcti.  3.  A  purchases  the  interest  of  devisees,  and  brings  his  writ  tor 
pnrtilioD,  the  conveyances  to  him  are  not  to  be  impeached  on 
the  ground  of  fraud  or  mistake  :  4.  And  they  are  valid  thou^ 
they  state  the  testator's  wid6w  has  a  life  estate  when  she  has 
only  an  estate  for  years  ;  and  valid  too  for  the  ivlioie  amount  of 
interest :  5.  Nor  is  her  dower  barred  by  any  devise  of  an  estate 
for  years,  or  of  penoval  estate  :  6.  The  devise  was  to  the  wife 
'  during  her  life,  or  until  his  youngest  son  comes  of  age.'  She 
and  the  children  believed  she  was  entitled  to  a  t^e  estate,  and 
so  answered  in  chancerytoWiseiey's  bill,  and  the  chancellor  was 
of  the  same  opinion.  The  devisees  sold  all  their  right,  title, 
interest,  and  estate,  for  a  valuable  consideration.  Held,  she  had 
but  an  estate  ^r  ymrs  under  the  will,  and  hence  was  entitled  to 
dower  at  common  law,  and  unnl  this  was  assigned  by  ststute, 
she  held  the  whole  estate  rent  free.  Act  of  1793,  ch.  9B.  The 
court  decreed  dower  and  partition,  and  added, '  but  this  decree 
is  not  to  prejudice  any  of  th»  parties,  in  any  suit  they  may  be 
advised  to  bring  against  the  said  Wiseley,  upon  the   ground  of 

di^^l^^^.'  *"""*  °''  roi't^ke,  in   relation  to  the  terms  of  the  oonveyioces 

clpiB.      '      made  to  him.' 

4  Bind.  IBS'       §  13.  Equity  discretion  in  partiti(M~T-is  of  right  if  the  pit's. 

■***■  title  be  clear  or  admitted  j  but  if  deoied,  or  doubtfiil,  or  de- 

pends on  questi<H»  of  law,  a  court  of  equi^  will  either  diantse 
the  bill  or  retain  it  till  the  right  is  decided  at  law  :  3.  In  aue»< 
tions  purely  equitable,  twenty  ye»w  adverse  powwieion  will  Iw 
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1^  pl!^9.  VMnedy.  But  where  the  court  is  orriy  called  upon  to  Vol.  Vl. 
grant  parHtion  under  B  legal  title,  which  is  disputed,  it  is  proper  to  Ch.  191. 
ratain  the  biH  till  the  right  is  so  decided  at  law :  3.  Equity  has  no  Abt.  1 . 
power  to  decide  questions  involving  legal  title  to  lands,  especially  Con. 
when  it  can  be  asserted  without  any  impediment  in  a  court  of  •.,^~..,-^^ 
law.  Cited  I T  Ves.  S62 ;  2  Ves.  Jr.  570 ;  1  Ves.  &  Beam. 
656 ;  3  Atk.  380 ;  3  Johns.  Ch.  Ca.  300 ;  Phips  v.  Green. 

It  is  a  general  rule  that  n  court  of  equity  will  not  allow  a  man  4  Kand,  63T- 
to  make  a  defence  he  can  make  at  law,  except  be  shows  some  *^*- 
.  special  reason  therefir. 

^  14.  Phrtitian  doti  not  atfjvit  dormant  daima,  fyc.  Does  i  Hop.  Cb.  H. 
not  settle  adverse  titles,  and  real  and  pretended  incumbrances '**-'**■ 
heW  by  third  persons,  none  of  which  can  be  afFected  by  the  de- 
cree; nor  do  their  interests  prei-ent  partition,  nor  are  (hey 
afected  by  it.  Judgment  creditors  are  not  necessary  or  proper 
parties  to  it.  Partition  among  tenants  in  common  is  only  of  iheir 
rights,  17  Ves.  642,  Agare.  Fairfax  ;  Baringp.  Nosh,  1  Vesey 
b  Beomes,  550  :  may  be  by  tenants  for  years,  or  one  may 
hold  in  fee,  one  for  life,  and  a  third  for  years  ;  one's  part  may 
be  subject  to  a  lien,  and  another's  not ;  in  case  of  a  sale  they 
tfiride  the  proceeds  accordingly. 

^  8.    PoTiition  in  Mart/land  at  emimon  law,  betioeen  ten-  Art.  3. 
ants  in  common.    Held,  1,  No  possession  of  one  can  bara  writ    Con, 
of  partilion  of  the  other,  unless  by  adverse   possession,  long 
enough  to  take  away  his  right  of  entry,  that  is,  twenty  years ; 
or  where  there  has  been  an  actual  iispossation  and  a   subse- 
quent possession  by  the  disseisor,  lor  five  years,  and  his  dying 
BD  possessed,  and  a  descent  to  his  heir:  3.  If  one  has  been 
solely  possessed  of  the  land,  receiving  the  profits  above  twenty 
years,  the  other's  right  of  entry  is  not  gone,  except  aetnaUy 
/ru^  out,  or  his  title  to  hoH  m  common,  Mnifarrnhf  denied:  3. 
So  long  HS  one  is  possessed  of  a  part,  he  is  of  the  whole  ;  ex- 
cept a  part  be  separated  6y  actual  indoturet  by  the  other,  who, 
also,  uniformly  denied  the  other's  title  to  hold  in  common :  4. 
From  no  length  of  possession  is  a  partition  to  be  presumed,  un- 
less the  possession  was  cTcltmm  and  adverse,  and  the  other's 
tWe  to  hold  in  common,  vniformfy  denied  by  him  in  possession  ; 
6.  If  the  ph.  in  a  writ  of  partition  show  a  title  to  hold  in  <^'"*  u'^^ftiSfio  " 
mon,  and  a  right  of  entry,  he  shall  have  partition  against  the  Lioyd  p.  Qot- 
defl.  hdding  or  claiming  as  tenant  in  common.  •)«■  iDd  wUe- 

C|   10  con.  A  probate  court ;  decided  the  jtidge  is  not  author-  Art.  3. 
ized  to  make  partition  of  the  share  of  one  heir  or  devisee,  leaving    Con.. 
the  others  tenants  in  common.      But  on  the  application  of  one'  W*.  319- 
tbe  judge  may  cause  the  whole  land  to  be  divided  among  all  the  ' 

heirs  or  devisees :  3.  Where  a  devisee  had  conveyed  a  part  of 
his  share,  prayed  the  residue  might  be  assigned  to  hhn  in  sever- 
alty, and  the  judge  not  noticing  the  conveyance,  dcrreed  par- 
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Vol.  V[.  tUkm  be  made  amopf;  the  devisees  accordiog  to  the  wiU^  the 
decree  was  not  erroneous  on  that  account.  Stat.lSI7,(^.  190,b. 
24,  is  not  imperative  on  the  judge  to  inaiie  partition ;  hence  he 
may  in  liis  discretion,  decline  lo  cause  partition  to  he  made. 

1^  10  con.  If  an  heir  convey  his  share  in  the  estate  of  bis 
ancestor  to  a  straciger,  pending  a  probate  comraissioo  for  par- 
lition^  it  did  not  avoid  the  commission  before  the  stat.  1817,  ch. 
19t>,  otherwise  if  before  tlie  probate  proceedings  be  inaiituted. 
See  Pond  v.  Pood,  a.  6,  s.  16 ;  a.  3,  a.  10. 

^11  con.  So  the  partition  is  void  where  the  judge  of  pn> 
bate  assigns  all  the  real  estate  to  the  eldest  son,  on  condition  he 
pay  the  other  heirs  the  value  of  their  shares  in  money,  in  three 
years,  but  takes  no  tecurily ;  and  may  be  avoided  on  a  writ  of 
entry.  Stat.  1783,  ch.  3G,  s.  5,  requires  security.  (SlaL  Uarch 
9,  1784.) 

Nor  can  the  judge  proceed  to  make  partition,  pending  a  pe- 
tition therefor,  instituted  by  the  heirs  or  some  of  them,  and  the 
lAMus.  K.     widow's  action  for  dower  in  the  courts  of  coranaoo  law,  and 
ieT-iT3.         therein  jfr«(  commenced. 

1  PIcfc.EL  ISO       ^^  '^"^  tenant  in  common  agree  in  writing  not  tealitd,  not  to 
--ie2.  claim  partition  during  A's  life,  yet  she  may  bnve  partition  what- 

ever remedy  there  may  be  on  the  writing.     It  cannot  afiect  real 
estate.     Perhaps  otherwise  in  a  court  of  equity. 
iGrecal.  269-      ^    13,  Under  the  partition  statute  in  no  a(/eer<nry  form,  the 
eBunXuS'"  appointment  of  commissioners  by  the  court  to  make  partition,  is 
substantially  to  enter  judgment  quod  pariitiojiat,  and  their  re- 
port accepted  and  recorded,  may  be  as  the  hnal  judgment,  the 
entries  in  the  decree,  even  if  inconsistent  with  the  judgment, 
yet  are  inadmissible  for  the  purpose  of  impeaching  it.     See 
Stat.  1783,  ch.  41,  s.  1. 
4Pick.2*6—       ^  |4_  („  partition  by  petition,  it  appears  the  parties  are  ten- 
ants iu  common  of  part  of  the  land  only,  and  not  interested  in 
the  residue,  and  partition  is  only  of  the  part,  the  respondent  has 
costs. 

^15.    The   owners  of  an  equity  of  redemption   may   have 

partition  of  their  interest,  tubctioeen  thftnseioa.  But  mortgage  and 

Wollen».       judgment  creditors  are  not  compellable  to  join  in  a  bill  for  p»r- 

Johiu.  Ch.  It.  tition,  nor  can  relief  l»e  prayed  against  them,  nor  can  their  rights 

140.  be  affected  by  the  partition. 

§  16.  Chancery  by  statute  in  N.  York,  is  empowered,  as  law 

courts  are  to  decree  a  sate  where  justice  requires  it.     On  a  hill 

for  partition,  cliancei-y  may  decide  on  the  necessity  of  a  sale, 

TbompHo  «.    on  the  master's  report,  or  the  commissioners ;  and  when  he  re- 

"    '     ~  "     ports  a  sale  is  necessary,  commissioners  are  appointed  to  sell 

'  and  convey. 

<^  17.  A  died  seised  of  the  farm,  and  left  nine  children,  and 
heirs,  tenants  in  common.    In  May,  1803,  deft,  acquired  two 


Johni.  Cti.  R.  ! 


Digilzed  by  Google 


PABTmON.  d08 

Bhsrti,  and  claimed  ibe  whole  in  fee  uod«r  a  contrtct.     Three  Vol.  VI. 
of  the  heirs  in  petitioa  uadsr  die  tct  for  partition  of  lands,  Ch.  191. 

Kassed  April  13,  1813,  claimed  partition  for  three  nimhs,  and  to  ^rt,  4. 
%  seised  m  fee  as  tenants  cornmon,  each  one  nmth.  Petition  Con. 
Was  presented  to  the  court  Aug.  9,  1833  ;  served  on  the  deft,  ^.^s,'-^ 
Plea  that  at  the  time  of  preferring  the  petition,  and  at  the  time  Biomighim  Ji 
of  pleading,  he  was  sole  seised,  and  possessed  in  liis  demesne  (»l>era,i^ 
as  of  fee,  &c.  and  traversed  the  tenancy  hi  common.  - Tliis  plea  ^*^^gf_^J^' 
was  annexed  to  a  nollce  that  he  had  been  so  seised  for  twenty* 
fire  years  previous  to  the  exhibition  of  the  petition,  adversely  to 
the  claim  of  the  uetiiioners,  and  all  other  persons.  Replication 
the  pits,  were  seised  in  fee,  &c.  as  tenants  in  common  modo  tt 
forma,  Sic.  and  issue.  Oct.  1803,  one  of  (he  heirs  having 
bought  thesbare  of  another,  contracted  with  the  deft,  to  convey  to 
biia  the  whole  farm  in  fee,  and,May  3, 1803,  so  conveyed.  Deft. 
entered  March,  1803,  end  continued  in  possession  ever  after 
claiming  title  in  fee.  One  of  (he  pits,  was  covert  in  1803,  but 
ber  husband  died  thirteen  years  before  the  suit  was  commenced. 
Defence  set  up  was  adverse  possession  twentyfive,  at  any  rate 
above  twenty  years.  Held,  1.  The  object  of  the  suit  was  un- 
der said  act  to  ascertain  the  several  rights  of  the  parties ;  but 
possesion  is  not  awarded :  3.  Though  the  pit's,  right  of  pos- 
session was  destroyed  by  adverse  possession  when  this  suit  was 
commenced,  yet  when  thecourtsBw  that  such  possession  wnsshort 
of  twentyfive  years,  and  so  no  bar  to  a  writ  of  right  j  the  court  was 
bound  (o  proceed  under  the  statute,  and  ascertain  ihe  ngiits  of 
the  parties  :  3.  To  warrant  proceedings  in  partition,  it  is  not 
necessary  all  the  parties  should  he  actually  seised  when  the  suit 
is  commenced.  The  pits,  said  the  deft's.  possession  was  not 
adverse  m  iu  inception.  Quere  as  be  took  possession  in  March, 
1803,  undpr  the  contract  of  October,  1803.  At  any  rate  his 
possession  became  adw.ne.  -  May  S,  1803,  under  the  convey- 
ance according  to  tlM  case  of  Jackson  v.  Johnson,  ite.  eh.  74, 
a.  to,  s.  3,  above  twenty  years  before  Ihe  stiit  was  commenc- 
ed, so  the  right  of  entry  and  of  possession  was  gone,  hence  lite  case 
proceeded  wholly  on  the  right  of  pro/trieiy,  because  (lie  pits,  were 
entitled  to  their  writ  of  right,  and  not  barred  by  the  act  of  limi- 
tations. It  seems  twentyfive  years  adeerte  possession  is  a  hat 
lo  all  remedy  in  New  York ;  and,  therefore,  those  who  can 
have  a  writ  of  right,  can  petition  lor  partition.  See  art.  I,  s. 
6,  Welb  V.  Prince ;  aud  art.  4,  s.  6,  Banner's  case  ;  also  Cook 
V.  Alien,  above. 
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610  PLEADINGS. 

Vol.  VI. 

ch.  iw.  chapter  CXCU. 

An.  2. 
C<m. 

iG''~T^i»B-     ^  ^  '^''"'    ^^''^'^'■'''1^3'"^  *"■  Massachnseits  does  any  act 
(28.  ^PP'y  '<>  tli'^  continuance  but  this  trustee.     Act  1794,  ch,  65  ; 

Maine,  ch.  61 ,  s.  2.  The  acts  require  two  continuances ;  when- 
ever a  case  comes  within  a  particular  act  that  governs  not  the 
general  statute. 
1  Pick  tea  '^^^  trustee  has  costs  if  the  action  be  dismissed  for  want  of 
a  declaration;  and,  page  164,  summoned  in  his  county,  and 
neglects  to  appear  on  the  origins!  process,  and  on  the  tartfadax 
is  adjudged  trustee,  he  is  liable  for  the  costs  on  the  adre  facias. 
AsT.  3.  ^3  con.  Trustees,  who  constituted  a  mercantile  Qrm,  doing 

Con.  business   in   North  Carolina,  where  three  of  them  had  their 

18Mm«.  R.     domicil,  and  the  other  two  in  this  State.     The  process  was 
pM^^tiil  p  ""  them  only  (in  Boston.)     Held,  this  was  sufficient  to  hold 
Dinlbrtii  fc  ■!.  the  funds  in    the  liands  of  the  company,  belonging  to  an  ab~ 
scondiiig  debtor.     All  fi^e  partners  were  named  in  Ifie  writ. 
Process  may  be  stayed  till  facts  are  fully  known. 

The  trustee  process  may  hold,  though  the   goods  may  pos- 
i6Hua.  B.    sitily  ^B  attached,  and   if  A  summon  B,  as  trustee,  then  C  at- 
siB-SH.         taches  tlie  goods,  the  officer  holds  ihem  subject  to  A's  lien. 
14  Him.  R.  $   13.  The  original   was  against   two   London    merchants  j 

4TS-4T9,  Russell  and  four  others,  trustees.     Judgment  against  the  prin- 

Hii«f«iu''  '  *'P*'-  Trustees  did  not  appear.  Pit.  sued  this  and  four  oth- 
er writs  of  icire  facial  against  the  aupposed  trustees  severally. 
Tbey  appeared  and  disclosed.  Held,  where  only  a  part  of 
joint  contractors,  with  the  principal  defis,,  are  summoned  as 
trustees,  those  summoned  will  be  allowed  tbe  benefit  of  such 
setofis  as  their  copartners,  not  summoned,  are  entitled  to  against 
the  principaL:  2.  If  such  joint  coDtracion  do  not  expose  the 
effects  in  their  bands,  on  tbe  execution  issued  on  tlie  Grst 
judgment,  they  must  be  joined  in  the  leire  faeiat.  There 
were  six  owners,  five  only  were  summoned  as  trustees.  No 
plea  in  abatement. 
i  Ptdi.  ST,  SB,  ^  13.  Before  Leland  was  summoned  he  sifrned,  as  surety,  a 
S^'irrLB-'  promissory  note  for  $2031 ,  given  by  Strong  to  E.  Kimball,  as  the 
lutd.fr.  ft  ■!. consideration  for  lands,  and  had  received,  as  bis  own  security, 
TuWMf-  from  Strong,  sundry  promissory  notes  given  to  G;  Culler  and 
L.  Boltwood,  and  by  them  endorsed,  and  also  a  promissory 
note  given  to  Culler  and  Strong's  wife,  payable  to  bearer,  out 
of  the  proceeds  of  which  it  was  expected  ilic  note  to  Kimball 
would  be  paid  ;  and  Leland  took  from  K.  a  deed  of  the  land, 
giving  to  S.  a  bond,  that,  on  being  exonerated  from  his  liabi- 
lity to  K.,  he  would   feconvey  the  land  to  C,  in  trust,  for  S's. 
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wife  and  children  ;  that  all  the  notes  assigned,  but  one,  were  Vol.  VI. 
collecled,  and  the  monies  paid  to  K.  before  the  writ  was  serr-  Cti.  192. 
ed,  and  the  one  was  paid  after.  Held,  L.  was  not  trustee  on  ^rt.  3. 
either  strove.  Con. 

^  3  con.   The  trustEe,  aeaihier  of  a  bank,  where  liable.     B,    i^r-,/-^^ 
indebted  to  the  bank,  made  a  deposit,  also  transferred  certain  Art.  4. 
ehares,  to  the  eaihier,  in  the  slock  of  ibe   bank,  and  of  an  in-    Con. 
surance  company,  without  cnndilion.     But  the  cashier  and  Bi8H*m.  R-  . 
both  uiiderstnod  the  shares  should  he  held  as  collateral  sec u- *"*-**•■ 
rily  for  B's  debt,  and  that  the  surplus  be  pnid  to  him.     Held, 
for  tliis  the  cashier  (Geo.  Burroughs)  was  trustee,  the  transfer 
being  valid,  and  so  that  he  could  iioM  the  surplus;  but  he 
coii)d  not  have  been  trustee  if  the  transfer  had   been  made  to 
the  corporation,  nor  can  that  be  a  trustee.     Was  made  to  him 
for  the  beneBt  of  the  bank.     He  had  the  control  of  the  shares 
to  sell  ihein,  and  the  word  caihier  was  a  mere  personal  desig- 
nation.    Not  trustee  for  the  deposit.     Continued  to  give  him 
lime  to  sell  lite  shares,  pay  the  bank,  and  find  the  amount  of 
the  surplus. 

A  man  maybe  trustee  for  having  in  possession  a  speciBc  i  pick.  B. 
article  of  another's,  or  for  owing  him  a  sum  of  money.  A***-***- 
judgment,  one  is  trustee,  is  conclusive,  if  not  appealed  from. 

A  is  trustee,  if  he  have  properly  of  his  principal  in  his^P'*- "■ 
bands,  though  he  give  him   n  check  for  the  amount,  if  the 
check  be  not  paid  and  A  has  the  control  of  it. 

$  7  COR.  If  the  surety  pay  the  bond  to  the  United  States, 
and  sue  the  principal  in  Cuba,  &nd  recover,  h.c.  and  then  the 
principal  pays  the  United   States,  the  surety  is  a  trustee  for  J^^J^JJ;^ 
wbal  he  recovered  of  the  principal  in  Cuba,  by  coercion,  &c. «.  OtU  fc  tr. 

^   14.  What  do  the  trustees  of  a  partner  hold?     Only  the 
inierost  of  the  absconding  debtor,  and  therefore   where  he  is 
one  of  a  partnership,  they  are-entitled  only  lo  his  share  of  the 
ntrptu*  of  the  partnership  property  remaining  after  the  PV'igjoiu,,  p 
ment  of  the  partnership  debts.     Lies  not  against  a  corpora*  103. 
tion.      If  A   ond    B   be   tenants   in   common,  and    A  is  such  id.  0. 
debtor,  the  officer  may  seize  his  moiety,  though  in  B'b  posses-  jg  jotmi,  R. 
sion,  and  sell  it,  and   that  only,  and  the  pnrclTaser  becomes  179. 
tenant  in  common  with  B.  fd. 

$15.  H«)d  where,  wilhoul  the  owner's  authority,  goods  s  Pick,  i-b- 
were  delivered  by  hia  wife  to  an  agent  of  one  of  his  creditors,  *^''  ^JM"  * 
in  pledge  for  his  debt,  and  were  removed  by  the  agent  to  his  triutee. 
own  house,  they  might  be  attached  under  this  process,  it  not 
being  necessary  to  sustain  It,  that  the  goods  should  be  in  the 
hands  of  ihe  trustee  by  virtue  of  a  contract  with  the  debtor  : 
2.  If  such  agent  had  a  lien,  he  was  yet  liable  to  this  process ; 
Mid  where,  after  being  summoned,  be  caused  the  goods  (0  be 
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Vol..  VI.   aiurhed  and  tslcen  out  or  his  huida  in  a  writ  in  favorof  tfa* 

Ch.  193.  creditor,  hia  principal,  ibe  lien  was  dissolved,  nnd  the  ph.  in 

^rt.  4.     this   process  aci]i>tred   a   priority  over  tlie  other   creditort* 

Con.       Brown  was  tlie  dublor  Bnd  absconded.     Parsons  was  liii  cre- 

^^-i-^   ditor  and   altsclied  in  ihis   process.     To  his  agent  Brown's 

wife  delivered  ihe  goods  as  a  pledge  for  ParsoQS,  bat  found 

no  pledge,  as  the  wife  had  no  power,  he. 

Art.  6  ^3-  Money  was  paid   to  A  and  B,  for  them  to  apply,  at 

Con.         '^"'  discretion,  to  support  a  son  of  the  donor,  and  if  h« 

16  Mus.  B.    sliould  not  live  to  expend   it  in  his  necessary  support,  llieo  to 

^''*-  be   paid   to   the   donor's  otbsr  children  and  grandchildres. 

Held,  A  and  B  were  not  truaiees  to  the  son's  crediinrs.     A 

and  B  ware  not  executors  or  administrators ;  nor  were  ibey 

indebted  to  the  son,  tlie  principal  deft.,  nor  could  be  sue  them 

for  the  money  ;  it  was  at  their  discretion.    Like  case,  p.  523. 

i6MtM.R.         A  man  is  not  trustee  where  he  is  not  the  absolute  deUtor, 

341.844.         Qj  [,ag  „(,,  (ho  effects  in  his  bands  of  the  principal. 

1  Pick.  R.  A  i:i  summoned   as  trustee  to  B.     A  discloses  B's  order  to 

4S1, 46J.         pgy  gyg|.  iiie  money  to  C.     A  is  not  trustee,  though  the  order 

be  not  for  value  received.     The  words  value  received  are  not 

S  PI  k  S        necessary.     A  may  recognise  by  bis  attorney  to  prosecute  the 

3«»~404,a>rd.  appeal,  dl£.c.  on  statute  1620,  c.  79,  s.  4.     Principal  sold  his 

oer  V.  How-    property,  while  at  sea,  and  before  the  master  {trustee)  was 

i  Pick.  H.  61T.  A  owes  B  $3000  and  C  jtlSOO  :  conveys  to  them  a  vessel 
DanDebs.£d-in  common  form,  worth  $3600.  Neither  is  trustee,  for  they 
^l^k  R.T^4  ^"''^  '''^  vessel,  not  in  moieties,  but  in  proportion  to  their 
Binit',iT.  B.  'separate  debts.  Trustee  could  ascertain  if  b«  owed  the  prio* 
Aikln  k.  il.  ft  (.[pg]  ^^  g  building  covenant. 

Not  a  trustee  if  the  fund  be  contingent,  aa  a  debt  to  be  re- 
SPiek.lt.es.  ceivedj  8ic. 
8  Pick.  R,  301,      A  employs  a  minor  son  and  his  father  does  not  object,  he 

is  not  entitled  to  the  pay,  hence  A  is  not  bis  tfustee,  if  there 

be  no  intention  to  defraud  his  creditors. 
8  Pidi.  SM.         One  not  a  resident  in,  or  an  inhabitant  of  Massac busetla, 

but  comes  into  the  Stale  occasionally,  in  Ihe  day  time,  is  not 

liable  to  the  trustee   process.     Ray  b  al.  v.  Underword,  Inuk 

10  Mass.  R.  343  ;  16  do.  399. 

3  N.  H.  Bep.      *^ns  caitnot  be  charged   as  trustee  of  aoodier,  ueless  hold- 

ST4,  AdMnio.  ing  goods  of  his,  either  liable  to  an  attachment,  or  the  deleo- 

BHi*tttn9.ofjJQj,  gf  which  has  subjected  the  trustee  to  an  action  in  behalf 

^  of  the  principal,  or  unless  owing  some  debt  to  tbe  principaL 

All  administrator,  in  his  own  right  owes  to  the  crediwr  imnt»- 

diately  his  dividend   decreed  by  tbe  judge  of  probata  is  ibe 

case  of  an  insolvent  estate. 
^  35.    Decided  tbe  assignee  of  goods  pledged  is  not  tnik* 
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te«  ofnhe  i«si^ or  served  while,the  lien  coDlbiies :  3,  The  Vol.  VI. 
Miignee  of  a  contract  to  deliver  gonds  to  tlie  assignor  is  oot  Cu.  192. 
trustee,  ihe  contract  being  a  mere  chAse  in  action.  Art.  6. 

in  this  case,  Ltidlotr  ibe  insolvent,  June  18,  1822,  assigned  Con. 
in  irusi  to  C,  &c.  Iiis  property,  real,  personal,  and  credits  by  ^^•-^'-■b' 
indeDture  of  three  parts  to  sell,  collect,  &c.  and  after  deduct-^^<=^-  ^-^ 
ing  exf»enseB,  and  flOOO  for  the  services  of  the  (rupees  »Lndlaw^Chip' 
they  to  apply  the  proceeds,  1.  To  pay  Ludlow's  debts  to  tbeinufctl.tru*. 
United  States,  about  f  3000  :  2.  To  pay  pro  rata  debts  due 
to  the  trustees  and  other  creditors  of  the  third  pan,  but  oa 
condition  that  those  creditors  only  should  be  emitted  to  divi- 
dends who  signed  in  two  months,  &c.  September  6,  agreed 
who  signed  in  thirty  days  from  that  time.  The  creditors  wlio 
signed  released  their  debts.  There  was  a  question  of  fraud 
on  this  clause  in  the  indenture,  to  wit,  '  to  pay  the  surplus,  if 
any,  to  the  snid  Ludlow,  and  in  hke  manner  to  pay  over  any  - 
dividend  which  would  have  become  payable  to  any  creditor, . 
if  he  had  not  neglected  to  become  e  party  within  two  months 
after  the  making  of  the  said  assignment."  The  trustees  fur- 
ther stated  the  indenture  was  executed  by  them,  Ludlow  and 
one  Thayer  before  the  service  of  the  pit's,  trustee  process, 
whicb  was  July  3,  1822.  Their  debt  J4453j  Thayer's 
$2511 ;  to  creditors,  who  Hgned  alterwards,  above  $10,000. 
t^rt  of  Ihe  property  assigned  was  at  sea,  and  pledged  to  T. 
K.  Jones  8c  Co.  from  whom  the  assignees  (trustees)  after- 
warda  received  a  balance  of  $5,919.  Other  prc^erty  abroad, 
Stc.  A  contract  in  which  one  Whiting  engaged  to  deliver 
Ludlow  three  hundred  barrels  of  beef,  not  delivered  July  3, 
1B22.  Other  sums  received,  8tc.  Cited  for  the  pit.  2  John. 
Ch.  R.  565 ;  14  Johns.  R.  458  ;  2  Pick.  129  ;  5  Mass.  R. 
144.  Cited  for  the  trustees,  7  Mass.  R.  43S  ;  3  Mass.  R. 
70 ;  4  Mass.  235 ;  1 1  do.  493 ;  16  do.  343 ;  9  do.  537  ;  17  do. 
557.  Held,  I.  Not  trustees  as  to  the  property  at  sea,  or  (he 
beef ;  for  a  trustee  is  not  chargeable  for  personal  property  of 
hia  priacipal  'of  which  be  bns  otdy  the  constructive  [losses- 
aton ;  btK  it  must  be  in  hia  actual  possession,  or  within  bis 
control,  so  that  he  may  be  able  to  turn  it  out  to  be  disposed  of 
on  execution  : '  3.  No  fraud;  quart.  The  court  premmed 
said  cited  clause  was  inserted  to  hasten  the  creditors,  so  aa  to 
have  a  a^edy  settlemeot.  So  not  like  Harris  &c  al.  o.  Sum- 
ner, 3  Pick.  129,  in  which  a  provision  was  secured  to  the 
debior  UDConditionally.  The  court  said  '  we  cannot  infer  it 
waa  the  inteMioa  of  the  parties  to  make  provision  for  the  hen* 
efit  of  the  debtor  ;  for  it  Muld  not  bepreiumed  that  the  cred- 
iUTfl  would  refyse  to  accede  to  «h  arraagei«eni  evidently 
vaaAe  kr  duir  benafit,  and  diera  couM  bav*  been  no  expso- 
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IBlion  of  a  surplus.'  Noticed  the  act  of  September  6/  The 
error  in  (his  case,  if  any,  appears  to  he  in  the  court's 
presuming,  especially  tliA  the  creditors  would  not  refuM  to 
uccetie,  &f .  The  creditor  might  havu  many  reasons  for  not 
releasing  his  whole  debt,  and  for  not  trusting  to  a^mali  divi- 
dend, or  none  at  all.  In  Widgery  d.  Haskell  the  court  adnnk- 
led  no  such  presumption,  but  excluded  it.  It  is  conceived 
the  insolvent  cannot  reserve  any  kind  of  bennfit  to  himself, 
>  conditional  or  unconditional,  to  the  dtsadrantaeo  of  any  credi- 
=  ""■"■"'•  .or  »ill,om  hi.  to.sam. 

Art    0  ^ '^'  Trutcee't  diselontre  how  evidence.    Is  on  an  issue  to  the 

fj  '     '      jury  (o  try  the  validity  of  an  assignment,  where  the  assignee  be- 
1  Greeiil.  323.  *^ i^s  Q  party  to  the  record  on  the  Maine  statute,  ch.  61,  s.  7. 
The  trustee,  in  his  answer,  disclosed  an  assignnaeat  to  Arthur 
*  Gihnan,  who  so  appeared,  and  ivss  admitted  pursuant  to  Massa- 

chusetts statute  1817,  ch.  148,  Maine  act  as  above:    an  issue 
was  formed :  Ch.  192,  a.  0,  con.  s.  14. 

^  18.  The  death  of  the  debtor,  and  the  issuing  a  comnussKHi  - 
1  Greeni.  333.  of  insolvency  on  his  estate,  dissolves  the  attachment 
s  Pick.  443,         ^  19.  One  summoned  as  trustee  in  this  process,  is  not  ex- 
BrovneH         empled  from  answering  questions,  because,  thereby  may  cbaree 
himself  as  a  party  to  a  (1*8 udu lent  sate.     The   court  said,  'the 
constitutional  provision  that  no  subject  shall  be  compelled  to 
furnish  evidence  against  himself,  does  not  relate  to  questioos  of 
property.'      See  ch.  80,  a.  1.  s.  48, 
4aa'*wi^''~       ^  ^^'  ^''^"'  **  guardian,  sold  lands  to  Reed,  and  received 
v.  Reed  and     P^**'  P"/'  ''"'  <^'^  "°^  ^^^^  '^^  ontb.  Or  give  bond,  so  the  sale  ivas 
Fntt  hi*         void :  his  deed  to  Reed  was  delivered  to  one  Pool  as  an  escrow, 

''"'"*■     and  never  received  by  Reed  :  held.  Reed  had  a  "right  of  action 

against  Pratt  to  recover  back  the  part  of  the  consideration  paid ; 
so  Pratt  was  trustee  to  Reed. 
A,aT.  8.  ij  2  con.  This  foreign  attachment  does  not  lie  where  the  pit's. 

Con.  demand  is  founded  in  tort:  2.  An  affidavit  fay  the  pit.,  not 
swearing  positively  to  a  contract,  is  not  sufficient.  Jacoby  «. 
Gogell,  5  SeL|.  &  R.  450. 

1^  10  con.  South  Carolina  hns  trustee  or  attachment  acts  of 

1786  and  17&9,  domestic  and  foreign  ;   by  that  of  1799,  the 

writ  of  attachment  is  demandable  on  common  right ;    but  not 

issuable  till  the  pit.  gives  bond  to  the    deft.,  for  double  the 

amount  for  which  the  attachment  is  issued,  to  answer  all  dam- 

c«rd'*iak^a7  ages  the  deft,  may  sustain,     Tne  garnishee  has  the  same  right 

Bovd'v.  Boyil! '"  defend  against  the  pit.,  as  he  would  have  against  the  absent 

1  CoMt.  R.       debtor  if  he  were  present,  and  suing  to  recover  the  supposed 

2N0H &  M     ^^^^  ^^'^  *^^  garnishee.     This  attachment,  it  seems,  can  issue 

Cord,  32s ;  1    only  when  the  debtor  is  out  of  the  Slate.     The  court,  at  dis* 

MeCotd,  ssi.cretion,  may  receive  the  garnishee's  return  the  second  tena. 

Cnrf'iM-^Bi  ^''®  atladiment  creates  a  lien,  which  notbmg  Kibsequent  cm 

S  d<l.'4B8. 
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destroy :  1  Mc  Cord,  480 :  not  necessaiy  to  proceed  agtmst  Vol.  VI. 
the  ganuBfaee,  who  makes  defsalt,  till  judgment  is  had  against  Ch.  193. 
the  absent  debtor,  on  motion  ;  even  Viibaut  notice,  judgment  ^ri.  8. 
may  be  against  the  gnrnishee.     1  Mc  Cord,  403.  Coh. 

As  to  the  domeMic  attachment  the  magistrate  csu  issue,  it  is  -^^-.^-^^ 
ooly  when  Ihe  debtor  is  removing  out  of  the  county  privately ; 
where  he  is  about  to  remove  bis  eSects,  sqd  where  he  so  ab- 
sconds aod  conceals  himself,  that  the  ordiasry  process  of  law 
cannot  be  served  on  him.  1  Bay,  361  ;  1  ^olt  ii.  Mc  Cord, 
205-307;  Mc  Kionie  v.  Buck;  and,  1  Mc  Cord,  511. 

^  14.  Trustee  suh  ill  Maryland :  see  ch.  18.  a.  3,  s.  16;  and 
by  act  of  congress  of  April  20,  1818,  s.  8;  the  United  States 
suing  a  corporation  on  bill,  note,  or  other  security,  may  sum- 
mon as  garnishees,  the  debtors  of  it,  ami  they  must  appear  in 
open  court,  and  depose  in  writing,  to  ihe  amount  he  or  she  was 
indebted  to  the  corporation  when  summoned,  and  when  he  or 
she  makes  or  made  the  deposition,  and  judgment  may  be  in 
favor  of  the  United  Sutes,  for  (he  sum  admitted,  by  auch  gar- 
nishees, to  be  due  to  the  said  corporation  ;  but  not  till  there  is 
judgment  first  against  the  corporation  sued  ;  nor  until  the  sum 
in  which  the  said  garnishee  may  stand  indebted,  be  actually 
due  :  section  9  :  If  he  or  she  depose  in  open  court,  that  he  or 
she  is  not  indebted  to  such  corporation,  nor  was,  when  summon- 
,  ed,  the  United  States  may  tender  issue  upon  such  demand,  and 
if  the  verdict  be  against  the  garnishee,  judgment  on  the  verdict, 
and  for  costs  of  suit. 

^  3  eon.  1 6  Mass.  R.  129.     It  is  a  settled  rule  in  pleading,    j^^^  g^ 
that  what  comes  under  a  videlicet,  is  no  averment.     But  mate-      Con. 
rial  matter,  though  alleged  under  a  videlieet,  is  traversable,  andi  Muoo.'st. 
must  be  proved  as  alleged. 

^  15.  Trustee  suits  in  Kentucky.     On  execution,  the  insolv-i  i-'U- 187— 
ent  debtor  renders  a  schedule  that  came  into  the  clerk's  office  J^"'  ^J'g"^;. 
with  the  esecuiion,  from  which  otSce  it  issued  :  the  summons  nor.' 
onjfich  schedule,  is  issuable  in  the  name  of  the  slieriff  of  ihe 
county  In  which  the  garnishee  resides.    The  summons  requiring 
the  garnishees  to  appear,  on  a  certain  day,  before  the  court, 
and  make  oath,  and  say,  whether  they,  or  either  of  them,  was 
indebted,  as  the  schedule  alleged,  is  sufSciently  certain.     When 
tbe  pmisbee  states,  that  he  owes  to  the  deft.,  in  the  eseculion,  ' 

a  debt  payable  at  a  future  day,  judgment  is  given  for  the  debi, 
ivith  Slay  of  execution,  till  payable.  It  seeins,  the  pit.  must 
6r3t  get  judgment  and  execution  against  his  debtor,  and  have  a 
return,  with  a  schedule  of  iiis  property  in  the  garnishee's  hands, 
and  be  is  <|nestioned  on  this  schedule. 
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Vol.  VI. 

Ch.  193.  CHAPTER  CXCIH. 

•^'*-  ^^*  STNOPSIS  OF  PLEADINGS. 

Con. 

^  3.  Juritdktion.     Held,  the  grotiitd  on   t^ich  ehaitery 

jurisdiction  was  originalty  aasumed,  naf,  ifast  tfaougfa  the  psit}' 

bad  a  l^td  title,  yet  tlie  remedy  at  law  was  thubtfiU  or  kKom- 

plete,  and  where  a  court  of  equity  gaine  jurisdiction  of  a  came 

for  one  purpose,  it  may  reuio  it  gfloerslly.     Tfab  imponant 

doctrine,  as  to  remedy  iacomplele,  the  aupreme  judioia)  eooitef 

Massachusettsjidopted  in  August  1836,  in  the  Warren  Bridge 

fm^-e06        case.     Incomplete  remedy  at  Jaw,  seems  to  hare  been  oAen 

Ruhbooe'v.     construed  in  chancery  lo  mean  the  same  aitut  the  Itett ranorfy. 

^^°j     .    See  Judiciary  act  of  congress,  Sept.  24,  1789,  s.  16  :  no  suit 

Enor,  1,  t»—  ^  ^^  '"  equity,  when  *  atleguate  and  complete  remedy  may  bfi 

S8.  bad  at  law:'   these  words,  this  court  consU'tied  at  ^y  have 

been  construed  in  England  and  New  York.     Have  tfaey  been 

so  construed  in  Massachusetts  i    Has  not  here,  a  remedy  in 

damages  at  law,  been  construed   an  adequate  and  compete 

remedy  F     See  ch.  225. 

Art.  25.  A  court  of  equity  never  enjoins  a  judgment  at  law,  on  the 

Con.       ground  iliat  it  would  haye  been  reversable,  if  proper  steps  bad 

been  taken  in  the  court  of  law,  but  b^  mistake,  a  confession  of 

judgment  bad  been  entered.    4  Rand.  553-563,  Fanners'  Bauk 

•.  Vantneter. 

In  fact,  the  writs  of  Injunction  are  used  principally,  1.  To 
stay  proceedings  at  law  :  3.  To  prerent  waste,  and  lo  enforce 
reparation  for  waste  done :  3.  To  prevent  and  to  remove  oiii- 
sances,  (including  purprestures :)  4.  To  preveiH  infringements 
on  copyrights  and  pnteiiis :  5.  In  sundry  minor  cases. 
■  The  subjects  of  these  writs  are  frauds,  mtslakes,  accidents : 
Their  objects  are  relief  to  some  person  or  party,  in  numerous 
cases.  Mr  Eden,  in  his  Inte  treatise  on  the  law  of  fnjuntrtiona, 
republished  in  the  United  Slates  in  1833,  has  enumerated  gene- 
rally, the  particular  subjects  whereon  this  writ  is  used,  in  Eng- 
land :  omitting  those  peculiar  to  that  country,  the  following  may 
be  viewed  as  the  partictilarttUifecUot  this  process, out  of  chancery, 
in  the  United  States,  or  in  some  of  tliem.  To  9tay,  restrain-, 
forbid,  and  prevent,  as  above,  and  particularly  to  restrain  the 
negotiation  of  negotiable  papers,  in  certain  cases :  to  reslrsin  the 
sale  of  land  or  of  a  specific  chattel :  to  prevent  a  ship's  sailing, 
the  transfer  of  stock,  and  debtors  going  abroad,  in  certain  cases: 
to  prevent  tiie  waste  of  prop«>rty,  real  or  personal,  whilst  the 
subject  of  litigation :  to  restrain  a  trustee  from  assigning  the 
legal  estate,  or  setting  up  a  term  of  years ;  the  commisaon  of 
every  kind  of  waste  stated  in  ch.  78  :  the  infringements  of  pa- 
tent and  copyrights,  sUled  io  ch.  61 ;  to  prevent  all  the  various 
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kinds  of  nuisaiices  stated  in  chs.  68,  69,  70,  and  74 :   to  con-  Vol.  IV. 

tinue,  quit,  or  yield  up  the  possession  of  lands  :  by  the  various  Ch.  193. 

modes  of  interpleader,  and  sifting  the  truth  out  of  the  litigaliDg  ^ri.  25. 
parties :  to  restrain  the  multiplication  of  law  suits,  in  some  cases,       Con. 

and  to  expedite  the  terminations  of  ihem  in  others.  ^^r^^■^ 


CHAPTER  CXCIV. 

PLEADINOS^-PRACTICE. 


^  1  can.  The  deft,  endorsed  his  appearance  on  the  capUu  (k'Art.  1. 
reip.  in  the  cause,  on  Sunday :   held,  void.     Is  no  appearance.     Co«. 
Ttua  can  be  but  by  filing  tpenal  or  common  bail,  or  enteHng  mi\  Cowm,  ao». 
appeea-anix  at  the  clerk's  office.    20  Johns.  140 ;  6  Johns.  338. 
^  13.  Commission  to  stay  proceedings.     If  the  rule  Ibr  one 
be  obtained  after  four  days  in  term,  after  issue  joined,  tfais^  to 
stay  the  proceedings,  must  be  directed  by  the  court  ezjKessly, 
to  have  that  eSect :  3.  If  within  the  four  days,  the  proceediogsJaclMiaB. 
are  stayed,  of  course,  though  nothing  be  said  in  the  rule  as  '"ib  j^!!!^ 
the  efiect :  3.  Hence,  unnecessary  to  say  anytfaiog  oo  &e  point,  isg. 

%  14.  DuconttntMinee.  Where  the  deft.  get»  his  discbai^  on 
tbe  insolvent  act,  or  on  the  act  to  abolish  impriaoiiineDt  for  debt, 
in  certam  cases,  the  pit.  may  discontinue  without  coat*. 

Hnsbaod  and  wife  are  sued  on  a  bond  executed  by  them 
jointly.    The  pit.,  before  plea,  is  dlowed  to  enter  a  nolle  proie'  ^  j^{^  ^ 
qui  as  to  her,  and  amend  paying  toata  of  tbe  amendmsnl.  .        IM. 

^19-  Diiamtiniiauee  irrtgidar  to  rtftr  a  emue,  ^ :  as  in 
replevin  in  tbe  common  ptaos,  tbe  pames,  in  writing,  referred  it 
to  B,  to  decide  h  on  legal  principtes.  B  reports  to  the  common 
pleas,  and  judgment  diereon.  Held,  this  being  a  mere  volun- 
tary reference,  sDd  not  mider  ibe  statute,  tbe  cause  .was  discon- 
tinued ;  and  the  common  pleas  having  at>  jurisdiction  after  the  ^^"SK^'^"'*' 
reference,  its  judgment  was  «rroneou8.  ^  *^  "^ 

^  16.  But  in  a  suit  ngt  referable  under  tbe  sUituie,  the  parties 
agree,  in  writing,  and  expressjy  consent  and  agree,  that  a  rule 
of  reference  be  entered,  and  that  a  judgment  may  be  entered  on 
tbe  repwt  of  tbe  referees,  diere  is  oo  error,  and  judgment  on 
tbe  report  is  valid.     The  cause  was  referred  to  three  referees,  q^^,  ^  ffgml 
who,  or  any  two  of  them,  to  report     Two  only,  signed  the  re-  In  error,  IT 
port,  and  Mated,  tbe  niitcriben  having  heard,  8ic. ;  judgment-'"''"*-'*' *"• 
oo  the  report:   on  error  brought,  the  court  presumed  all  the 
referees  met,  and  heard,  &c. ;    if  not  so,  the  objection  should 
have  been  made  in  the  court  below  when  tbe  report  came  in.     lado.  as. 

§  1 7.  The  supreme  court  of  New  York  say,  '  the  rules  and  i  Cowen,  W,* 
practice  of  tbe  court  of  king's  bench,  are  ours,  in  those  ciues  g^     *  *" 
not  provided  for  by  the  rules  of  this  court:'  added  in  4  Bam. 
VOL.  tx.  78 
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Vol,  VI.  8t  Aid.  357,  that  court  decided  a  writ  of  reire  fadat  must  lie 
Ck.  194.  ill  ills  sheriff's  office  four  days,  exclusive  of  the  dsy  on  vriiicb 
Art.  2,     lodged  there,  and  of  the  return  day  also. 

Con.  ^  '^'  "^^^  P'^'> '"  ejectment,  noticed  his  cause  for  trial :  he 

^^j..^,^^    is  stayed  hy  rule,  till  tlie  costs  of  a  former  suit  are  paid.    The 

Juknn  D.        court  will  not  nonsuit  him  in  the  first  instance,  hr  not  gdog 

Etiwirdi,  1      to  trial  on  the  notice  ;  but  order,  that  unless  those  costs  are 

mt"°'  80i'    P^''  '"  ^  ^""^  named,  the  deft  may  then  take  judgment,  as  in 

jQj^  PP-      —  pgjg  of  a  nonsuit.     Deft,  cannot  move  for  such  judginent  till 

the  pleadings  ore  completed  and  brought  to  an  issue.    Proceed- 

ings  not  set  aside  for  variance  between  the  amount  in  the  ae 

ettam  and  in  the  declaration.     It  seems,  iho  special  bail  are 

liable  only  to  the  amount  in  the  ac  etiam. 

2CoweD,3»—      ^  1^-  Auunptit.     Deft's.  first  plea,  general  Issue ;  second 

ss-  plea  false,  at  least,   doubtful  in  point  of  fact.     Pit.   moved  to 

have  it  stricken  out  with  costs,  on  the  ground  it  was  construed, 

and  was  pleaded  as  a  sham  plea ;  done  accordingly.     The 

court  said  it  was  plainly  a  false  plea,  and  tbey  would  not  put 

the  pit.  to  elect  whetlier  to  answer  or  to  demur  to  it.     See 

Solomons  v.  Lyon;,  ch.  184,  a.  7,  s.  9.     Cited  2  Salk.  515  ; 

3  Taunt.  33B ;  1  East.  369,  and  Blewetl  V.  Menden,  I  East. 

337.     See  Shsm  Plea.ch.  180,  a.  12,  s.  1-4. 

Akt.  3.  ^  18.  Judgment  by  default  on  the  act  of  March  21,  1806, 

Con.  entered  before  the  time  was  expired  for  the  deft*s.  appearance, 

reversed.     4  Serg.  &  R.  237. 

The  power  to  the  court  to  give  judgment  on  default,  the 
N^<d«\  d  "  ^^^°"''  1^'''''  gi^c"  by  said  act,  it  seems  in  the  cases  of  hands, 
s£iif.  fc  R.  19  con6ned  to  those  conditioned  to  paj/  money;  and  extend^ 
i*")-  not  to  those  with  collateral  conditions,  as  bvl  bonds,  Sz^ 

,  _       ,  „        ^  19.  An  attorney  appears  specially  for  one  deft,  in  «  suit 
SM.  against  two,  and  as  attorney  for  the  one,  confesses  it  is  valid 

as  to  the  one,  and  a  joint  execution  is  irregular.  , 

^  20.  An  order  for  the  pit.  to  furnish  a  hill  of  particulars, 
is  not  granted  without  affidavit,  showing  ibe  neceasiiy  of  it. 
Willis  V.  Bailey,  19  Johns.   R.  368.     Pit.  is  not  obliged  to 
state  in  it  the  defi's.  credits.     15  do.  333 ;  16  do.  149. 
^  21.  Two  defts.,  A  and  B;  A  pleads.B  is  defaulted ;  the 
ITMna.  R.    pit.  cannot  try  the  issue,  and  damages  assessed  againai  both, 
^^-  till  an  interlocutory  judgment  has  been  entered  against  B. 

^  32.  Where  a  cause  is  removed  hy  habeat  corpuM  from 

the  common   pleas  to  the  supreme  court,  the  common  pless 

has  no  jurisdiction  till  a  promdendo  filed,  and  till  this  be  done, 

t  Cowen,  Xt.  jny  proceedings  in  tlie  cause,  in  that  court,  are  irr^ular. 

A*T.  4.  §  13  »«■    Tennestee.    Held,  the  deft,  in  equity  cannot  ex- 

Con.  cep'  *o  'he  process  after  he  has  answered  in  chief;  for  such 

PnriUa.  Rof-  defence  is  a  waiver,  both  at  law  and  in  equity  of  prior  ofajee- 

«rj  3  H»yw.  (j^ng .  ^„  chit/;  this  seems  to  be  the  true  distinction,  lor  it 
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.seenu,  ob  the  authorittes  and  tlia  reason  of  ibe  case,  ilie  deft.  Vol-YI. 
.doei  not  waive  ^rter  objections  when  heaypeart  oufy  to  make  Cb.  194. 
diem  ;  but  the  case  is  very  diSerent  when  be  answers  or  pleads  ^jrl.  5. 
IB  d^;  that  is,  goes  on  to  Iry  the  merits.  Ctm. 

^  26.  ir  a  rule  of  court  require  notica  of  taking  a  deposi-    >,^-v^ 
lion  to  tbe  opposite  |>arty,  notice  to  his  attorney  is  not  aufficieot.  5  Seig.  ft  R. 

The  person  taking  it  canix^  adjourn  from  time  to  lione  with*"'- 
consent  and  without -notice.     2  Serg.  &  R.  70. 
.  ^  27.  Aoiice  to  prodwx  papert  on  the  statute  February  27, 
.1798,  for  tbe  production  of  them  ;  necefisary,   1.  Tbe  court 
in  bank  must  make  an  order  before  the  trial  after  fulty  hearing 
iIm  ^riies  on  a  rule  to  show  cause :  3.  If  not  had  at  the  trial, 
tbe  judge  may  direci  a  jurof  to  be  witfadrawn,  and  ibe  whole 
proceedings,  appearing  on  the  poster,  tbe  court  may  give 
judgment  accordii^  to  said  sfatuie,  id. :  3.  Every  such  order, 
must  be  fouaded  on  affidavit  previously  made,  which  must 
slate  wiili   precision  every  fact  necessary  lo  authorize  it :  4.aSwg.  fcB. 
'ftlust  be  medo  oti  tlw  pit.  on  record,  and  directed  to  tbe  pit.  '*t^'  ^'*' 
huuetf:  b.  Must  be  made  previom  to  the  trial,  allowing  tbe  ti, 
jiarty  the  same  time  as  to  prepare  for  trial  of  an  issue  in  ftct :  U. 
C.  The  affidavit  must  cootain  a  direct  averment  of  the  facts 
necessary  to  authorne  the  order  ;  that  tbe  writ  is  pertinent  to 
the  issue,  and  was  in  ibe  pit's,  possesaiou  at  tbe  time  of  notice :  u. 
7,  Tbe  notice  must  describe  the  book  or  paper  required,  with  * 

sufficient  ceilainly. 

Notice  of  raotioo  for  next  term,  is  good  without  naming  a 
particular  day,  taeans  the  first  day  of  the  twni.   I  Cowen,  330. 

^  15  ceA.  After  appearance  to  an  injunction  bill,  a  copy  is  Art.  6. 
to  be  served  on  the  deft  forthwith.     Where  a  party  meaning    Con. 
to  except  to  the  master's  report  in  chancery,  must  slate  hislHap.  Ch.  B 
oljgections  on  hearing  the  draft  of  it,  as  whero  he  makes  ob-  '  ^ 
jections  to  the  exceptions  before  the  mnsier,  &c.   After  answer  p.  n. 
filed,  the  deft,  obtains  an  exemption  of  his  person,  from  im- 
prisonment, under  Ibe  act  to  abolish  imprisonment  ibr  debt  in 
certain  cues,  43  sess.  ch.  101.     Held,  he  may  file   supple* 
meatary  answer  to  present  the  fact;  and  he  ought  to  avail 
himself  of  the  exemption  at  the  eurliest  day.    Art.  6,  is  delay 
of  iriaU' 

On  lakitig  exceptions  to  a  master's  report,  the  party  except- 
ing  is  not  bound  either  to  make  a  rleposite,  or  to  set  down  lhe9gj![]^_ 
exceptions  to  be  argued.     Either  party  may  set  them  cbiwn. 
^o  deposile  in  this  court,  except  by  express  rule. 

Negotiations  between  the  parties  for  a  settlement,  excuse 
not  a  default  in  the  regular  procoediogs  of  the  court,  withotrt 
the  express  agreement  of  the  parties.  Petitions  must  be 
sworn  to.  And  rehaartng  under  the  seventieth  role  of  thQ 
court,  is  of  course.  Sic.     1  Hop.  Ch.  R.  101.     p.  112. 
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Vol.  VI.       A  party  examined  before  the  master  bv  order  of  court  on 

Ch.  194.  >he  matter  in  rererence,  may  explain,  but  it  heard  as  a  witness, 

Art.  6.     tDUst  be  a  new  reference,  generally,  especially  if  a  deft,  is  so 

Con.       beard  on  matters  in  reference  to  which  the  pit's,  inqiirries  do 

i.,^.^,-,^     not  extend,     la  not  the  rule  a  bad  one,  that  enables  the  pit., 

to  his  own  advantage,  to  get  the  deil's.  testimony,  in  drawing 

from  him  only  such  mns  «f  the  truth  as  am  Ah-  the  ph.,  and 

against  the  deit.  f     I  Hop.  Ch.  R.  339. 

j^^^  Putting  off  tri^.     If  the  pit.  couniernwnd  bis  notice  of 

Braidiii^,  18  iria),  he  must  pay  the  deft,  such  costs  aa  he  has  incurred  after 

JoluH.  &  isfi.  receiring  notice  of  trial,  and  before  the  countermand. 

So  proceedings  in  a  cause  referred,  are  stayed  on  affidavit 
Suniun  stating  a  material  witness  is  gone  out  of  the  State  and  is  ex- 

Swut^M       pected  by  a  day  named.     When  the  pit.  neglects  to  proceed 
JabB*.  R.  176.  or  appear  before  the  referees.     16  Johns.  R.  45. 

^  36.  Security  in  error.  Under  the  judiciary  act  of  1789, 
ch.  30,  a.  32,  the  security  to  be  taken  from  the  pit.  in  error, 
by  the  judge,  signing  a  citation  on  a  writ  of  error,  must  be 
sufficient  to  secure  the  who)e  ambuot  of  the  Judgment,  and  is 
not  to  be  confined  to  such  damages  as  the  appellate  court  may 
adjudge  for  the  delay.  9  Wheat.  5S^&66. 
„.  ^  37.  Amendmentt,  be.     In  ejectment,  an  aniendment  al- 

lowed so  as  to  enlarge  the  term  in  the  declaration,  in  ihe  court's 
discretion :  3.  Error  does  not  lie,  where  the  court  below  has 
denied  a  motion  for  this  purpose.  Several  £n|^ish  sod  Amer- 
ican authorities  cited.  The  action  of  ejectment  was  in  Kentiuhf, 
lessors  admitted  to  defend  tn  the  place  of  the  casual  ejector, 
and  entered  into  the  usual  rule,  confessing  (he  lease,  entry, 
and  ouster ;  ell  in  the  usual  English  manner. 
Abt.  7.  ^  1'^-  South  Carolina.     The  deft,  was  served  with  a  writ 

Con.  1*7  B  '^'W  '*''  '^  ^''  ^^^^^  j  he  moved  to  set  it  aside  on  affi- 

davit he  was  in  Georgia,  not  saying  be  was  surprised  or  was 
in  danger  of  suffering  imury,  by  not  knowing  of  such  service ; 
not  set  aside,  as  the  deli,  might  reside  on  the  borders  of  the 
State,  and  might  only  have  gone  into  his  Gelds,  or  any  small 
distance  out  of  the  State,  to  avoid  Ihe  service  of  legal  process 
upon  him.     1  McCord,  566. 

&  16.  The  pit.  in  replevin,  is  bound  lo  file  his  declaratioa 
within  a  year  end  a  day,  and  post  his  rule  to  plead  as  other 
phs.     1  McCord,  407. 
s  Nou  fc  Mc       An  attorney  neglected  to  enter  his  appearance,  whereby 
COTd,Ml-sn.  there  wasjudgmeot  by  default  against  the  deft.    After  the  ad- 
journment, tbe  court  refused  to  set  aside  the  proceedings  and 
to  permit  him  to  enter  an  appearance. 
^  17.  All  motions  for  leave  to  plead  double,  must  be  made 
1 B^,  MT-     in  the  circuit  ooort,  sinii^  tbe  ootHt  ■»!  not  before  a  judge  at 
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htt  diBfsbfn,  or  Jiefore  llie  conBthylbnal  court  of  Hppealt,  Vol.  VT. 
which  has  no  origintljuriscliciioa.  1  McCord,  464.  Tu  make  Ch.  194. 
■  aheriff  h  ptrly  in  court,  he  must  be  proceeded  against  by  ^rt.  7. 
process,  u  olher  persons  are.  Con. 

18.  A  deft.,  omitting  to  enter  bis  appearance  and  to  file  \^p-^»^^ 
bit  plea,  cannot  more  to  enter  up  judgment  of  nen  prot ;  It  i  H'Con],4ae. 
ougbt  to  be  entered  the  first  term.  Accepting  the  service  of I^Ij^gJ^*'"' 
a  writ,  is  no  appearance,  it  only  iraives  the  sberifTs  service.  ' 

Deft,  allowed  to  withdraw  his  demurrer  and  to  plead  dt 
novo,  on  paying  costs,     i  Noll  &  McCord,  104. 

^  19.  Where  the  parties  go  to  trial  on  imperfect  pleadings,      ...  ^^ 
drc  one  in  hult,  shall  not  take  adramage  of  his  own  wrong.  ' 

On  a  tetfe  ftUMu  or  audita  gutrita,  there  can  be  pleaded 
only  something  arising  ofter  the  action.     1  Bay,  491. 

^  30.  Where  A  is  indicted  for  forcible  entry  and  traverses 
the  force,  a  writ  of  restitution  vrill  not  be  granted  (ill  Ihe  que»-  ^J^*|£  The 
tion  of  force  is  tried ;  but  A  will  not,  as  a  matter  of  courae,  stite'e.  I^jiy. 
be  allowed  a  term,  as  in  otlier  cases  of  misdemeanors,  in  which 
Ht»  deft,  is  entitled  to  an  imparlance,  to  the  next  term  after  the 
indicunent  is  found.  It  is  in  the  court's  discretion  to  continue 
a  cause  on  the  part  of  the  State.  2  Bay,  96.  1  McCord,  177. 

When  a  woman  is  brought  up  to  receive  sentence  of.  death,  {  g^j,  ^m. 
afier  convtcnon,  she  may  plead  pregoancy,  and  the  court  will 
ndjourn  from  day  to  day,  until  a  jury  of  matrons  are  summon- 
ed to  make  their  inquiry  concerning  the  matter  of  her  plea. 

^  SI.  No  writ  of  error  is  allowed  in  South  Carolina,  as  every 
advantage  to  be  derived  from  it  may  be  taken  by  moti<Hi,  in 
the  constitutional  couri  of  appeals.    2  Bay,  333. 

^  33.  After  verdict,  the  court  will  not  arrest  judgment, 
because  the  writ  is  tested  by  the  clerk  and  signed  by  the  dep- 
uty clerk.     1  Murph.  334. 

^  33.  If  in  detinue,  the  jury  find  for  the  ph.   and  assess  xa*  b.  Aitan, 
damages  for  (he  detention  of  the  property,  but  omit  (o  Cnd  >  Ituiph.  US. 
the  value  of  it,  the  court  will  award  a  writ  of  inquiry  to  assess 
the  value,  and  not  order  a  new  trial. 

^  34.  In  an  action  against  two,  on  a  joint  contract,  where 
rite  sheriff  rotumed  as  to  one,  he  was  out  of  the  State,  and 
the  declaration  stated  the  facts.  Held,  the  pit.  could  not  pro- 
ceed against  (he  other.  The  practice  is  different  in  several 
States.  Where  a  judge  has  granted  tin  order  to  docket  a 
cause,  the  order  can  be  set  aside  only  in  the  tumstitutional 
court.     McCall  v.  Price,  1  McCord,  82.     I   McCord,  172. 

§  26.  Where  the  pit.  brings  two  summary  processes  on  two 
distioct  notes,  against  the  same  deft.,  the  court  will  not  con-  P»™"  • 
tolidate  them,  if  the  amount  of  both  notes  exceeds  the  sum-  cSrilwi*''' 
miry  jumdiotioB ;  nor  wiU  the  court  compel  consolidation, 
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Vol.  VI.   wltere  several  actions  o(  dovrer  are  brougfat  against  dutiiwt 
Cu.  194.   defls.     Scott  «.  Coheu,  1  Noti  &  HcCord,  413. 
.tfrt.  7.         ^  20.  The  court  may  allow  one  of  lereral  pits,  to  discon- 
Con,       tiniie,  where  he  appears  to  have  no  interest  in  the  cause. 
>.^~v~^        ^  27.  In  all  cases  where  papers  in  the  pouession  of  one 
JJ^  *  Mc  party  are  called  for  by  the  other,  the  tehole  ought  to  be  pro- 
dticed,  subject  to  legal  exceptions,  and  where  any  document 
or  paper  is  referred  to  by  anniher,  which  is  admissible  evidence, 
sticli  document,  so  referred  to,  must  be  produced. 
Thompson  v.        ^  2S.   A   personal  action  cannot  be  maintained  in  a  county 
Wird,  2  Liu.   „j,p,.g  nQpg  gf  ,],g  defrs.  can  be  found,  by  sending  liie  subse- 
quent process  into  another  county  and  hat-ing  it  executed  itiere 
on  all  of  ilieni.     Secui,  where  the  defis.  remove  after  the 
commencement  of  the  suit. 
Q.  .  ^  29.  In  an  action  of  covenant  for  the  payment  of  a  cectaia 

Soiiih.  I  un.  ^"i")  ilie  judges  may  assess  the  damages  ;  and  so,  when  they 
3"'  can  do  this  wiihout  a  jury,  they  ought  to  set  nside  a  verdict, 

where  iho  damages  are  unjust  and  excessive. 
Sheutre.  ^  30.  A  motion  to  remand  a  cause  which  has  been  remored 

^^.  I  Lilt,     by  change  of  venue,  ought  lo  be  held  to  the  same  strictness  ia 

point  of  time,  ai  pleas  in  nbatemenl. 
PoriMuip.  ^  31.  In  nn  action  of  debt  the  verdict  was  for  damages 

Con!"«^  ""^  beyond  the  nd  damnum.  The  courtordered  a  new  trial,  un- 
less the  pli.  would  relense  the  excess.  This  he  refused  to  do. 
Held,  iltRt  after  such  order,  and  before  6nel  judgment,  a 
judge.  Hi  chambers,  might  allow  the  pit.  to  amend  his  record 
by  iocreasing  the  damages  from  ten  lo  one  thousand  d(dlan< 


CHAPTER  CXCV. 

COSTS. 


AsT.  1.  ^  ^^  '^^"^  ^"   f^xp^ss  defts.  pleaded  teaerallg,  and  btd 

Con.  several  judgments.     Pit.  appealed  and  neglected  to  enter  his 

I  Greeiil.  IS.  appeal.     Held,  each  deft,  entitled  on  his  separate  ciKnplaint 

to  affirmation  of  his  own  judgment  independent  of  his  co-delt. 
s  Wheal,  ctso.      If  the  writ  of  error  be  dismissed  for  want  of  jurisdiction  no 

costs  lire  allowed. 

Aht.  2.  §   1  <^"-  When  an  odniioistrator  conimencos  an  action  and 

Con.  failsi  lie  pays  costs  de  banit  proprii*.     Extended  to  every 

It  Man.  R.     Case.     After  payment  he  may  charge  the  same  in  his  account 

^^^'^^'     of  administration,  to  be  allowed  or  not,-  as  it  may  appear  to 

the  judge  of  probate,  that  the  suit  was  discreet  or  otherwise. 

An  infant  pit.  ia  liable  to  costs. 
M^^W        ^  ^  '^^'''  '^^  ^"  ^^  "<^*^  O"  ^^  <=>^  f°'  obstruclii^  a 
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{trivBte  way.  Damages  laid  $50.  Recovered  $11.  Full  Vol.  VI. 
costs  allawed,  as  the  title  to  reaJ  estate  may  cnme  in  question  Ch.  195. 
in  this  action  as  \Tell  as  in  trespass,  '  and  indeed  must  neces-  ^rt.  3. 
sarily.'     The  pit-  miu(  show  possession  al  the  least.  Con. 

£4. — nbw  $20,  Trespass,  assault,  8m.  commenced  in  the    s,^-v^^ 
common  pleas.     Ad  davtRun  over  $100,  the  judgment  for  i  pick.  R.  2se 
the  defl.     The  pit.  appealed  to  the  supreme  judicial   court,  "^^r^??*''*'' 
In  (his  the  pit.  recovered  $1   damages.     Judge  certified  on"'    "">■ 
statute  1830,  c.  7d,  s.  4,  the  pit.  had  reasonable  cause  for  the 
appeal.     Costs  for  the  pit.  tvrenlyfive  cents,  one  (juarier,  tfn 
the  construction  of  llie  acts  1807,  c.  1'33,  s.  3,  and  1830,  c. 
79.     The  deft,  claimed  costs,  on  the  appeal,  on  the  latter  act 
section  4,  which  provides  (in  such  an  appeal  as   above)  if 
the  debt  Qr  damages  demanded   exceed  $100,  and  the  pit. 
appeals  and  recovers  not  above  ^100  above,  he  recovers  no 
costs  On  bis  appeals,  but  the  deft,  has  his  costs  (hereon,  &c. 
except  the  judge  certifies  as  above.     These  acts,  March  11, 
1784,  IB07,  and  1630,  most  all  be  construed  together. 

^  5.  Covenant  broken.     Held,  where  both  parties  file  ex- p|,^  Ig7_ 
ceplions,  and  the  pit.  prevails  on  the  deft's.  exceptions  and  189,  Dawej  •. 
Traivea  his  own,  [he  deft,  is  not  allowed  costs  on  the  pit's.     \a  "ajo*'"'^' 
a  court  of  equity,  as  in  a  court  of  law,  the  prevailing  party  is 
prima  facie  entitled  to  costs.     On  a  bill  in  equity  to  redeem, 
the  supreme  judicial  court  may,  by  statute   1798,  ch.  77,  at 
discretion,  award  costs  to  ehher  party,  aS  equity  may  require, 
and  if  the  deft,  fail  in  his  defence,  having  attempted  lo  de- 
prive the  pit.  of  his  right  to  redeem,  by  objections,  some  of 
which  were  groundless  and   unreasonable,  and  the  pit.  also 
was  in  fault,  having  claimed  to  have  the  mortgage  discharged 
when  only  a  part  of  the  mortgage  debt  was  due  and  payable, 
neither  party  was  allowed  costs.     Copies  of  deeds  from  tbe  __  ^^ 
register's  office,  used  in  a  trial,  are  taxed  in  the  bill  of  costs, 
at  the  legal  rate,  according  to  slat.  1795,  ch.  41. 

%  7  Costs  arising  before  referees  and  costs  of  witnesses  on  the  Abt.  S. 
question  of  accepting  their  report  are  taxable  for  the  ])arty    Con. 
recovering  judgment,  though  the  referee's  report  be  not  ac-  ^*  >*»"■  B-  ■ 
cepted.  **•■ 

^  15  eon.  1  N.  H.  R.  36-39,  same  principle.     Costs  for 
each  party  in  replevin  as  each  prevailed  on  certain  issues. 

^  32.  This  was  case  against  six  defts.,  a  case  like  conspi- 
racy.    Defls.  pleaded,  severally,  not  guilty.     All  acquitted,  ^j^^''-*' **^ 
Sec.     Held,  each  deft,  was  entitled  lo  costs  for  his  travel,  at*  Wtite,  &«.  ' 
tendance,  and  attorney's  fee.    *  But  all  the  other  charges  must 
be  single.'     A  declaration  so  formed  cannot  be  amended  to 
make  it  a  declaration  in  conspiracy. 

Trespass  against  three,  all  join  in  their  plea  in  the  common "'•^k-  *». 
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Vol.  VI.  pleu  :  that  damuned  to.  In  ilie  niprsow  conrti  plea  waived. 
Ca.  195.  Pleas,  aeverallf :  two  acquitted  :  iworecoverjoiut  coals  to  tlw 
Art.  3.  Irme  of  severiog  in  their  pleaa  and  several  costs  afterwards  ; 
Con.  also  two  thirds  of  the  costs  of  daposiiions,  and  witneases 
>j>-v-fc/  summoned  for  all  three,  8ic. 
Abt.  4.  ^  6  con.  New  York.    iVo  costs  are  allowed  by  the  huibaod 

Co».  against  his  wife  upon  divorce  for  adultery,  unless  she  have 

lOo'Tor'''  ^  s^P""^^  property,  but  in  the  converse  case  costs  ue  allow- 
ed.    Where  sbe  is  deft,  she  is  presumed  to  have  do  meaoa 
10  pay  costs,  unless  she  have  separate  property. 
I  Hop.  Ch.  R.      Pit.  a  Don  resident  must  give  security  for  costs,  ihoijgh  his 

solicitor  is  liable  }  but  only  in  $100,  without  special  cause. 
1  Hop.  Cb.  R.      Where  a.  creditor  recovers  a  debt  id  chancery,  be  recovers 
***-**''■         costs  also,  but  special  exceptions:   generally  of  the  wbole 
litigation,  though  the  pit.  fail  as  to  a  part  of  bis  demand.     If 
part  of  the  demand  be  against  the  deft,  in  auUr  droit,  and 
part  in  his  own,  all  contested  in  one  suit,  hy  couaeol,  all  the 
costs  are  against  the  deft.  jtertoHally.     Generally,  aa  to  ex- 
ceptions to  the  master's  report,  each  party  recoven  (be  casts 
of  tliose  exceptions  on  which  he  succeeds  and  pays  cosu  aa 
la  those  on  which  be  fails. 
ifJohna.  B.        ^59  con.  Suit   in   the   supreme   court,    from   the  small 
^^'  amount  recovered,  the  pit.  can  have  ooty  cosiiuon  pleas  costs, 

be.  1 1  John.  405. 

On  a  motion  to  chasge  the  venue  oo  costs  to  either  party, 

but  they  abide  the  event  of  (be  suit.     Nortoa  v.  Ridi,  30 

Johns.  K.  475. 

BciiMtte.  ^  60.  Double  co^ti.     Trespass  in  a  jukuce's  court.     Plea, 

vj^^'.  R.    '■''*-     ^''^  P''-  ^^^  ""^'^  '"  *^°  coromoD  pleas.     Deft,  re- 

9t.  moved  the.  cause  by  habeas  cerptu  to  the  supreme  court,  and 

the  pli.  recovered  damages  and  double  costs  on  the  seventh 

section  of  the  act  of  April  5,  1813.  12  John.  340,  459,  &0a 

S*'i?'**'ift       ^  ^^*  ^*'^'*  "*"  officer  is  sued  and  the  pit.  recovers  less 

Jiibiu."R'in. '^en  j^ 50  damages,  deft,  recovers  single  costs,  on  the  act, 

'  sess.  36,  ch.  96. 

COAae.  Bull,      In  replevin,  demurrer  to  one  of  the  counts,  issue  on  the 

U*"*"*"^    others.     Judgment  for  the  deft,  on  the  demurrer,  and  verdict 

for  him.     Held,  entitled  to  single  costs  on  the  demurrer  and 

Tp.  ]96,itT.    doublecoEts  on  ilie  issues.     13  John.  435,  345,  465,  several 

cases. 

^  62.  1  Cowen,  231,  232,  Oriswold  «.  thirtylwo  terretenanls 
of  Walton.  They  lived  in  one  village,  6ve  miles  from  the 
court  bouse.  Fees  for  serving  a  leire  fadat  on  them,  fifty 
cents  for  serving  each  writ,  beside  mileage,  each ;  return, 
twelve  and  s  half  cents  each,  and  two  sunimoners  for  each, 
*l  fifty  cents.  Taxing,  &lc.  seveotyfive  cents ;  returning  iba 
writ  twelve  and  a  half  cents :  in  all  $74  35^. 
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^  63.  Wfane  Mtrenl  d«As.  appoar  aod  p)mi}  hy  ame  at-  Vol.  V]. 
fonMjr,  oaly  one  retiioiog  ke  ii  lUowed  agunat  the  pb.  ^It-  Cb.  ISA. 
(cr  iracD  thejr  appear  by  differeDt  allomies.  1  Cowen,  233.        ^rt.   4. 

$  64.  Several  defts.  are  jointly  sued  and  a  noi/e  prostqid  en-  Coa, 
tered  as  to  one,  an  infant ;  held,  he  is  not  entitled  to  coats  of  ^^t^sr-o./ 
courae :  3.  Where  the  commoo  pleas,  refused  coau  in  such 
eaae  no  manitUMU  lies.  .  Allowiog  .th«m  in  such  caae  or  not 
is  natter  of  discretion,  and  where  exercised,  the  supreme 
court  has  iio  power  to  ioterlere  hy  vumdamuM  ;  aod  if  error, 
«  writ  of  error  is  the  proper  remedy ;  and  cb.  166,  a.  2,  i. 
93 ;  was  osiwiqwil. 

^  65.  In  New  Yorlc  costs  are  allowed  to  auornies,  &c.  for  i  caww,  a*. 
puparing  causes  for  trial,  or  for  motion. 

^  66.  An  altematire  maudamM  had  been  granted  at  a  pr»-j^  TvuU  ■ 
ceding  term.     Oo  a  bearing,  held,  1.  Ou  an  appeal  frotn  ajndgw  «f  Um 
jiHtioe's  court,  a  court  of  coniiDoo  pleas  caanoi  restrain  ^tt^pff^TciM. 
ai^Uant  from  procaadiog  till  security  for  costs  be  pven  oo  „_  nt-vn. 
'    the  ground  be  is  a  non  resident  of  the  county  :  2.  The  secu- 
rity necessary  is  only  that  required  by  the  act  sess.  4 1 ,  cb.  94, 
a.  17.     By  this  the  condition  of  the  bond  required  is  to.  pay 
the  judgment  and  cost*.     Tbe  common  pleas  had  given  judg- 
ment 1(»  tbe  appellee  on  default  of  tbe  appellant.     Pererap- 
tory  mandamut  ordered.     Tbe  court  will  not  hear  a  motion  to    ^^^^  ^, 
retax  a  bill  of  costs  on  a  point  not  made  before  the  taxing  im.       '      ' 
officer,  8(c. 

^  G7.  DottbU  eottt  to  i^^cert.     Atnmpni  for  money  had  Fltu  s.  0«- 
and  received.     Held,  statutes  giving  double  costs  to  certain  'f™  ^  ^l^ 
officers  who  prevail  when  sued  '  for  or  concerning  any  mmergs^"' 
or  thing  done  by  virtue  of  their  offices,'  (as  in  sess.  43,  cb. 
133,  s.  3,  relative  to  school  trustees,)  apply  only  (o  acts  of 
wu^tatana,  not  to  those  of  non/eoiancc,  as  deuining   monies 
they  may  have  officially  received.     Curia,  3  M.  6c  S.  131, 
*  is  in  point  and  contains  the  true  distinction.'     In  construing 
this  and  the  like  statutes,  allojving  double  costs,  then  is  a  dis- 
liociioD  in  reaaoBt  as  well  as  authority,  between  acts  of  mu- 
featanet,  and  those  merely  of  noafeatance.     Tbe  latter  is  of- 
ten a  mere  omission  to  fulfil  a  contract,  which  does  not  call 
for  tbe  protection  of  tbe  statute.     Defts.,  as  such  trustees, 
werf  sued  for  monies  they  had  rightfully  received.  scowai,  ir. 

^  68.  In  assault  and  battery,  on  habeat  corpui  from  tbe  ^rv«rfcwifc 
common  pleas,  1.  Verdict  for  tbe  pit.  ^5.     New  trial,  *ntk^c^l^'^^_ 
costs  t9  abide  the  tvent,  &c. :  this  was  ducrttionary.    Second  aia. 
trial,  verdict  for  (be  deft.     He  had  costs  of  both  trials.     By 
the   practice  of  the  court  of  king's  bench,  deft,  would  have 
bad  only  the  costs  of  tbe  last  verdict.     See  art.  1,  s.  6 ;  art. 
6»  a.  3 ;.  Austin  v.  Gibbs,  8  D.  St  E.  619  ;  ch.  79,  a.  10,  s. 
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Vol.  V(.  3S  ;  Smitb  t>.  Herle,  6  D.  A,E.^^i  1  B.  A^  A.  564 ;  1  R. 
Ch.  195.  L.  of  New  York,  343,  344  ;  5  Burr.  3093. 

^  69.  Only  oae  aet  of 'pHpen  taxed,  where  there  are  the 
same  ph.  in  ejectment,  the  sane  leasora,  though  diflsreot 
derti.,  the  same  attornies  in  all  the  causes ;  the  same  motion 
is  made  in  each,  on  the  nin«  pounds ;  for  in  such  caws,  one 
'"set  of  papers  is  sufficient.  16  Johns.  310  ;  30  id.  374. 
I,  ^  70.  If  on  motion  the  common  pleas  dismiss  an  appeal, 
■•  because  never  possessed  of  the  cause,  and  had  no  jurisdiction 
^of  it,  oo  costs  can  be  allowed,  but  those  of  the  motion.  Ap- 
peal cause  was  noticed  for  trial  several  times  in  the  common 
pleas,  and  finally  dismissed,  on  the  appellee's  motion,  after 
the  trial  had  proceeded  some  time,  on  the  ground  the  appeal 
bond  WIS  delectire.  Held,  the  court,  even  if  it  bad  the  pow- 
er, ought  not  to  have  allowed  to  the  appellee  anj  costs  bat 
those  of  the  motion  ;  3.  An  appeal  bond  must  be  conditiooed 
that  if  the  appeal  he  not  prosecuted  with  due  diligence  the 
appellant  shall  pay  the  costs  of  the  appeal. 
j^     g  ^9.  This  was  a  suit  brought  in  the  Winchester  cbaiicery 

fj'  '  court  by  A.  v.  K.  The  decree  was  in  favor  of  A  on  the 
s  Rand.  165—  matter  in  controversy,  but  required  each  party  to  pay  his  own 
in,  Adiby  o.  costs.  The  pit.  appealed  from  te  much  of  the  decree  as  re- 
'^'''  quired  him  to  pay  his  own  costs.     HeM,  the  appeal  could  not 

be  taken  from  said  court  on  the  grousd  the  appellant  had  been 
improperly  decreed  to  pay  coats. 
HAooe*.  ^  10.  The  appeal  from  the  chancery  court  was  brought  up 

H?'™*'*^'  ^^  '**^  appellee,  and  he  moved  to  have  the  appeal  dismissed. 
'  Dismissed  accordingly ;  and  ordered  the  clerk's  fee  in  the 

chancery  court  for  the  copy  of  the  record,  fUed  above,  be 
taxed  in  the  hilt  of  costs,  as  a  part  of  the  costs  of  defen^ng 
the  appeal ;  and  hek),  the  same  rule  exists  where  the  reoord 
is  brought  up  by  the  appellant. 
gtiBlBj*.  ^11.  Before  the  act  of  1796,  witnesses  io.  North  Cart^na 

Ho^^  1  co^  not  pursue  a  common  kw  remedy  agaioat  the  party  that 
Tijrlor,  974.     summoned  tbem,  until  recourse  was  first  had  against  the  party 

cast,  according  to  the  direction  of  the  act  of  1783. 
ByrdcRooM,     ^  13.  In  actions  of  slander  the  pit.  has  costs  of  two  wit- 
^*''^f^     (leases,  to  prove  the  first  speaking  of  the  words,  and  two  tur 
each  repetition  of  them. 


CHAPTER  CXCVI. 


Abt.  1.  §  7  era.  if  one  statute  prohibit  a  thing  and  ano(b«r  gives 

Con.  B  penalty,  then  a  suit  for  the  penally,  both  mutt  be  neited. 
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and  tbs  coneluiien  be  contra  formtm  ttatniorum.    But  it  i»  Vol.  VI. 
otberwbe  wbtre  the  lUtule  is  only  revived.  2  'Eatt,  333-343,  Ch.   106. 
Lee  V.  Clark,  in  error ;  7  East,  516 ;  3  Saund.  377,  o.  12 ;    Art.  I. 
4D.&.E.  109 ;  3  Stra.  1066  }  Cro.  J.  142 ;  Cro.  £1.  750 ;       Cm. 
Salk.  313  ;  2  id.  505-609 ;   6  Mod.  63.  ^■fT^'--^ 

Tbe  beneSts  of  checks  in  tbe  eaBctmeat  of  statuiaa.  Ooe 
intBDce,  as  in  New  Yorlc,  it  seems  tbe  couocil  of  reviww,  be* 
lore  tbe  year  1833  aod  from  1777,  exerciied  its  power  upon 
six  ibousBQd  fire  hundred  and  ninety  votes  passed  by  the 
It^islalure  in  about  forty  six  years;  and  the  council  objected 
to  one  hundred  and  iwentyeight,  the  largest  part  as  uocon- 
stitutJopaJ,  and  only  sevenlsen  passed,  the  objectioDS  uotvitb* 
standing.  Kent  in  his  Commentaries,  I  vol.  p.  436,  obsetvet 
the  records  of  the  council  show  that  many  a  bill  that  had 
heedlessly  passed  the  two  houses  of  tbe  legislature  was  ob- 
jected b>  and  defeated  on  comlitutionRl  grouods,  and  '  that 
these  records  are  replete  with  the  assertion  of  salutary  and 
sound  principles  of  public  law  and  oonslitutional  policy,  and 
will  forever  remain  a  monument  of  ihe  wisdom,  firniuess,  and 
integrity,  and  of  the  great  value  and  benign  influence  of  the 
institution.'  Now  as  after  the  objections  were  made  in  one  - 
bundrer]  and  twentyeigbt  cases  the  legislature  had  an  oppor- 
tunity again  to  consider  the  acts  and  pass  lliem,  and  passed 
only  seventeen  of  one  hundred  and  twentyeigbt,  the  evidence 
is  clear  tbe  objections,  generally,  were  well  founded  in  the 
opinion  even  of  the  legislature,  and  that  the  acts  were  passed 
hastily,  as  they  too  often  are  when  checks  are  not  interposed  : 
3.  It  so  in  this  Stale  itself,  and  a  great  and  wise  one  too,  well 
may  each  Sute  less  more  rarely,  as  bas  ever  been  the  case, 
expect  its  acta  will  be  found,  by  federal  authority,  to  be  tm* 
ooDStitntional  and  repugnant  to  the  conttilution,  laws,  and 
treaties  of  the  United  States. 

^  42.  MauaehvtetU  ttaiuleM,  how  tkey  cease  to  be  infarct 
in  Maine.  As  wherever  the  legislature  of  Maine  appears  to 
have  revised  tbe  subject  matter  of  any  statutes  of  Hassachu- 
setts,  and  enacted  such  provisions  as  they  deemed  suitable  to 
tbe  wants  of  the  people  of  Maine,  Ihe  former  statutes  are  to 
be  considered  as  no  longer  in  force  here,  though  not  expressly '*^'^•^■•'— 
repealed.  M^n^. 

^  43.  The  general  principle   affirmed,  that  is,  if  a  statute  Chmg  (dan  *. 
give  a  remedy  in  the  affirmative  (without  a  negative,  expressed  ^UjJJ"  j'g^. 
or  implied)  for  a  matter  wbicb  was  actionable  at  common  law,  lea. 
tbe  party  may  still  sue  at  common  law,  as  well  as  on  the  stat- 
ute, as  this  does  not  take  away  the  common  law  remedy. 
Hence*  an  act  authorises  A  to  build  a  dam  on  his  own  land, 
OH  a  creek  or  river,  a  public  htghwaj/.     The  act  merely  pro- 
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Vot.  VI.  tects  A  rrom  an  indictment  for  b  nusance.     But  iF  in  so  doing 
Cn.  1-M.    he  fiows  B's  land,  B  has  tiia  action  against  A,  though  the  act 
wflrt.  ir*    provides  a  summsrjr  mode  of  appraising  and  paying  the  dam- 
Con,       i^es  arising  from  such  a  consequence.     The  action  was  cas*. 
N^-v'-s.'    'The  defl.  pleaded  the  act  as  his  protection,  and  bis  compljTng 
with  it,  Sic.     General  demurrer   to  the  pleas   and  joinder. 
Judgment  fbr  the  ph.     Deft,  cited  17  John.  195 ;  20  id.  103, 
llaaLMO.—  7SS.     The  court  said   the  deft,  took   the   legislative   gtant 
^ta   '^  StaL '  '"^j^<^'  ^  *^^  restriction  ne  utere  tuo  lit  atienum  non  hiedat.* 
(Q."'**"        See  cb.  187,  Courts,  a.  7,  s.  51. 

AiiT.  3.  ^  I  COR.  Same  principle  where  a  statute  expires.     An  bf- 

Con.  fence  against  a  temporar7  statute  cannot  be  punished  after  the 

3J^*— "^  ■**.  expiration  irf  it,  unless  a  particular  provision  be  made  by  law 
for  that  purpose. 

^  8.  The  word  void  in  statutes  and  reports  is  often  to  be 
construed  voidable.  The  subject  lai^ely  considered,  2  N.  H. 
Rep.  51,  56. 

^  37.  Statnta  in  Maryland.  Maryland  adopted  all  the 
English  statutes,  applicable  to  her  situation,  enacted  before 
her  settlement  commenced,  and  many  enacted  after. 

^  38.  J  defeetive  librl  amended  on  (he  ilave  trade  act  of 

March  2,  1807,  ch.  77.     Was  a  tifael  of  information  alleging 

the  Mary  Ann  sailed  from  the  ports  of  Aew  York  and  Perm 

Amhoy,  without  the  captain's  having  delivered  the  manifeft 

required  by  law  to  the  collector  or  tvrveyor  of  AVtv  ForJk,  or 

Perth  Amhoy,  this  libel  was  defective,  as  the  act  required  the 

manifest  (o  be  delivered   to  the  collector  of  a  tingle  port : 

3.  Libel  must  state  the  vessel  to  be  of  the  burden  of  forty 

tons  or  more :  3.  If  the  libel  be  so  formed  and  defective  that 

the  court  cannot  render  judgment  on  it,  and  the  evidence 

S  WkML  m- '^^^  a  case  of  forfeiture,  the  supreme  court  of  the  United 

■il,  States   will   not  amend  the  libel  itself,  bnl  will  remand  the 

Th"**"T       cause  to  the  court  below  with  directions  to  permit  it  to  be 

amended.     See  cases  of  seizure,  cb.  334. 

t  Wheat  381.-     ^  3^-  This  was  an  information  under  the  tlate  trade  act  of 

aM,ttw  Eml- 1794,  ch.  187.     Held,  a  libel  in  such  case  does  not  require 

,  ''  all  the  technical  precision  of  an  indictment  at  common  law. 

Stating  what  is  sufficiently  correct.     As  soon  ss  the  prepan- 

tions  have  proceeded  so  far  as  clearly  to  manifest  the  intention 

the  right  of  seizure  attaches. 

f  whML  Mt-     "^^  '''^^  want  of  technical  precision  allowed  in  admiralty 

408.  proceedings.     It  is  enough  the  information  state  the  offence 

BO  as  clearly  to  bring  it  within  the  statute  on  which  founded. 

Need  not  be  cottfra/irnwini  ttaiuti.    The  prosecution  must  be 

in  the  district  in  which  the  seizure  is  made  and  not  trtiere  ibo 

odbnc*  was  committed.     See  dave  trade  acta,  May  10,  1800, 
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eh.9l>!l,Aprit30,  1813.  CaseBortheMerino,  iheConMitulion,   Vol.  VT. 
and  the  Louisa.  Cn.  19fi. 

^  40.   Wagu  of  teamen,  tfc^  in  these  tlate  cates.    Seamen    Jlrt.   2; 
and  material  men  if  innocent  as  to  ihe  slave  business  have       Con. 
liens  and  wages,  6ic.     No  wages,  if  they  knowingly  join  in     -^v^^ 
ihe  slave  trade,  out  of  the  proceeds  of  the  forfeited  vessels;*  Wtaw^oa- 
but  they  and  material  men,  K  wholly  innocent,  are  preferred  ^,Qg^ 
to  the  claim  of  forfeiture  on  the   part  of  the  government. 
Material  men  have  a  lien,  wliich  may  be  enforced  by  a  pro- 
ceeding in  the   admiralty,  tn  rem,  for  necessaries  or  supplies, 
furnished  in  a  port  to  which  the  vessel  does  not  belong. 

%  41.  Another  slave  case,  10  Wheat.  66  to  133,  the  An- 
telope, the  Vice  Consuls  of  Spain  imd  Portugal  libellants.  . 
Many  points  decided,  some  of  them  before  decided.  One 
decided  now  is  important,  that  is,  that  ilie  African  trade  is 
contrary  to  tbe  law  of  nature,  but  is  not  prohibited  by  the 
powtive  law  of  nations:  2.  it  may  be  lawfully  carried  on  ''y  i J T^^J^ ^"' 
the  subjects  of  those  nations  who  have  not  prohibited  it  by  ffiieaL  BM- 
municipal  Uws  or  treaties.  mm. 

10  Wheat.  133-146,  the  Plattsbuigh,  another  slave  case. 
To  incur  the  forfeiture,  it  is  sufficient  if  any  preparations  are 
made  for  the  unlawful  purpose. 

^  4S.  The  powers  of  the  district  courts.  To  constitute  BiOThMtJl»> 
valid  seizure  of  s  slave  vessel  there  must  be  actual  possesuon.  Sl.^.^**** 
See  this  case  ch.  227,  s.  75 ;  see  ch.  96,  a.  4,  s.  4,  a«.  '"^ 


CHAPTER  CXCVII. 

CRIMES  AND  PUNISHMENTS. 


^  12.  Baker  v.  the  Peonle,  3  Cowen,  686-709,  held,  1.  j^,,  i. 
The  amendment  in  die  feoeral  constitution  that  provides  that  q^,, 
cruel  and  unusual  punishments  shall  not  be  inflicted,  only  re- 
spects the  Union,  and  not  the  several  States :  so  understood 
in  Ohio,  Tennessee,  Indiana,  and  Marae,  which  States  have 
nnce  1791,  adopted  the  principle  expressly  :  this  they  would* 
not  have  done,  had  they  supposed  this  federal  provision  hind- 
ii^  on  Ihem ;  so  have  Kentucky,  Mississippi,  and  Alabama 
done,  on  the  same  ground  :  2.  Tlie  constitntion  of  the  United 
States,  does  not  regulate  the  puntshment  of  crimes  aeainst  a 
State,  except  it  provides  that  no  State  shall  pass  any  bilT  of  at> 
tainder  or  ex  pott  facto  law :  3.  The  power  of  the  legislature, 
in  the  punishment  of  crimes,  is  not  a  special  grant  of  limited 
autbority,  but  a  part  of  the  legislative  or  sovereign  power  of  tbe 
Sute,  to  maintain  aocml  order,  and  to  take  life,  fibeny,  am) 
aU  the  risbts  of  both,  when  the  sacrifice  is  neceMwy  t»  tbe 
peace,  order,  or  safety  of  the  community. 
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Vol.  Vi.        %  5  con.  It  is  tbe  law  aad  umge  of  ualioof,  to  ddirw  up  trf. 

Ch.  197.   fenders,  charged  with  felony  and  other  high  crimes,  and  who 

^rt.  4.     have  fled  (rom  the  countiy  in  which  tbe  crime  was  committed :  3. 

Con.        Aod  for  that  purpose,  the  civil  maglscrate  may  commit  them  for 

a  reasonable  time  :  3.  Therefore,  t*bere^  persoD,  charged  with 

haviog  commiUed  a  theft  in  Canada,  thence  fled  into  New 

'  York,  the  chanceltor  held,  that  if  sufficient  evidence  of  the  com- 

raissioQ  of  the  crime  appeared,  be  might  be  detained. 

^  2  con.  Tortitritig  a  person  accused  of  a  crime,  in  order  to 
extort  a  confession,  is  contrary'  to  the  constitution  and  laws  c^ 
5^^^ ^J^' Vermont,  and  is  an  indictable  offence.     So  is  the  law  in  erery 

State  in  the  Union. 
Art.  10.        §  10  eon.  The  accessory,  in  a  capital  felony,  cannot  be  put 
Con.  on  his  trial,  without  his  consent,  if  the  prmcipal  be  dead,  without 

connctiou,  nor  till  the  conviction  of  the  principal,  if  livine.      16 
Mass.  R.  423-426. 
I  Conit  Rep.        The  court  iu  its  discretion,  may  permit  an  aeetuaty  to  be 
«'■  tried  separately  from  the  principal. 

Art.  11.  ^11  con.  In  the  new  commercial  code  of  France,  there  are 

Con.  many  crimes  and  offences  punished,  all  lendine  to  reake  traders, 

merchants,  Sic.,  honest  and  fair  in  their  dealings :   book  3  of 
■    Failures  and  Bankruptcies,  pages  245  to  316. 


CHAPTER  CXCVTII. 

CRIMES,  kc..  AGAINST  RELIGION  AND  MORALITY. 

Art.  2,  §6. 1  Bani.8£Cres.26,held,apublicBtionstatingJesusClirat 

Cor.  1o  be  an  impostor  and  a  murderer,  in  principle,  is  a  libel  at  com- 

mon law.  It  seems,  that. the  53d  of  Geo.  3,  ch.  160,  does  not 
alter  the  common  law,  but  only  removes  the  penalties  imposed 
on  persons  denying  the  Trinity :  by  9  and  10  W.  3,  stal.  1,  cb. 
33,  and  extends  to  such  persons,  the  benefits  conferred  on  alt 
(dber  Protestant  dissenters ;  by  I  W.  bM.stat.  1.  ch.  18:  Best, 
J.  observed,  that  the  deft.,  Waddington,  argued  '  against  the 
divinity  of  Christ,  by  denying  the  truth  of  the  scriptures.  A 
work  containing  such  arguments,  published  malicioudy,  (which 
~  tbe  jury  in  this  case  have  found,}  is  by  the  common  law,  a  libel, 
and  the  legislature  has  never  altered  this  law,  nor  can  it  ever 
do  so,  whilst  the  Christian  religion  is  coiisidered  to  be  tbe  basis 
of  that  law.'  The  other  judges  only  stated,  that  a  publicatioa 
sUting  Jesus  Christ  to  be  an  impostor  and  murderer,  in  princi-  ' 

Ele,  is  a  libel  at  commm  law.  So  far,  some  American  decitioos 
ave  proceeded.  Some  English  and  American  hold,  Chiistf- 
anity  IS  a  part  of  the  common  law ;  but  no  one  is  recollected, 
ibu  considers  Chriuianity  the  bant  of  the  common  law.  We 
find  (he  &MU  of  tbe  commOB  law  existed  id  England  before 
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OtriHianity  was  tbora  reoaved.     The  idea  it  baa  been  aiade,   Vol.  IV. 
Bt  aom€  poriod,  part  of  the  common  law,  has  betti  often  expresa-   Ch.  108. 
ed  in  that  count^  and  in  tt& :  but  no  deciaie»  or  dictum  a  n-     Art.  3. 
collected.  ez[»esaiD|  what  »eel  or  lart  of  Chrntianity  is  thos  a       Cm. 
part  of  tnii  law.     If  a  part,  uodonbtedl;^  it  w«b  made  a!  part    •.^'■^^^^^ 
before  the  reformatioa  id  England,  that  is,  when  Christianinr  in 
England,  was  Raman  Ca^te;   and  it  waa  Rowta»  CkMolk 
CArtKumify  that  wu  first,  and  for  centuries,  this  part  of  the 
common  law.     There  ii  no  decision  found  showing  when,  in 
England,  Raman  CtOheUc  Christtani^  ceased  to  be,  and  .^o- 
tettant  Christianity  became  a  part  of  the  common  hw.     Per- 
haps, the  idea  !s,  at  the  refonnation. 

For  near  three  centuries,  JWnttarum  C&rutianity,  in  Eng- 
land, was  this  part  of  the  common  law,  and  [wobably  so  viewed 
in  our  Cokmies ;  cleariy  it  is  not  so  now  in  all  our  States,  if  id 
any  of  them,  or  even  in  England.  As  Christianity,  anting  nu- 
merous sects  and  denominatioDB,  is  so  various  and  fluctuating, 
that  some  doubt,  if  it  be  correct  to  say  that  Christnnity  b  a 
part  of  tbe  common  law ;  but  the  true  principle  is  this  ;  the  law 
of  the  land  wisely  protects  the  reli^on  of  it,  against  malieiotu 
publicatioiis,  which  attack  or  deny  it,  with  a  view  to  destroy  it, 
and  not  with  a  view,  candidly  and  fairly,  to  substitute  some  otbar 
relieion,  cooscimtiously  believed  to  be  better  than  Christianity, 
or  netier  than  the  eiisting  pt^lar  Christiam^.  In  many  im- 
portant cases,  one  kind  of  CbristiaBity  has  been  beiteficially  writ- 
ten down,  and  another  substiluied ;  so  one  kind  of  religion  has 
been  often  beneficiaify  wrinea  down,  end  anodxMr  substituted. 
On  the  whole,  it  seems  to  be  the  wrktr'*  nwHef,  as  lo  whidi, 
tbe  jury  judges,  what  is  essential  to  eoostttaie  a  libel ;  and  this, 
the  jury  found  in  Waddington's  case. 

^  9.  In  an  action  of  trespass  for  laying  bold  of  the  fit.,  aod  Abt.  8. 
detaining  him  a  k»K  time:     Plea,  done  as  a  Tythingman  on    Cm. 
tbe  Lord's  Day.     Act  of  New  Hampafaire,  passed  Dec.  34,  iji.^.  Rep. 
1799,  which  authorizes  seleetmen  and  tytbrngmen  *<>  ■■■'■^M^'^i^hB^'™ 
persons  suspected  of  travellinruimecassarily  on  that  day :  bcdd,  ^. 
lobe  a  constitutional  law.     The  pit.  relied  on  the  15tfa  and 
I9th  articles  of  the  N.  H.  Bill  of  Rights,  exempting  a  persMi 
from  arrests,  Sic.    But  by  the  judgment  of  his  peers,  ot  tbe  law 
of  the  land,  be.,  the  court,  on  the  authority  of  2  Institute, 
50,  thought  the  words  '  the  law  of  die  land,'  mean  due  procen 
■  cflau.     Cited  Smith  f.  Herman,  ch.  196,  a.  5,  s.  13 :  magna 
eherta,  ch.  29,  2  Co.  Inst  46-62 ;  Sullivan's  Leoiures,  403 ; 
3  Haw.  F.  C.  115.     In  fact,  an  arrest  according  to  the  law 
o^  the  land,  means  any  arrest  autborized   by  the  common 
law,  or  hj  sUlute :   so  this  decisira,  and  Dr  Sullivan,  Lord 
Coke,  Sic.,  explain  these  words,  so  long  and  so  often  repeated, 
as  seouring  individual  liberty :    again  coondered  in  the  same 
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Vol.  VI.   volumst  pi^e*  139,  130,  be. ;  aad  tbe  coart  cited  tba  IM 

Ch.  198.    article  in  said  bill  of  RigbUi  wluch  deolues  that  '  oo  pan  of  a 

4^.  8.     man's  prapert)[  shiU  be  taken  front  lum,  or  apfdied  to  public 

Com.       uses,  ntthout  uis  consent,  or  that  of  the  reprewuutire  body  d* 

i^-yf^^    the  people  :'  omitting  compeoaation  provided  for  in  Mavacfau- 

setts  conatituticHi. 

AsT.  9.        ^  4.  The  deft,  was  indicted  for  the  crime  of  adultei;,  on 

Con.      statute  of  1784,  ch.  40.     He   had   been   divorced  for  thtt 

1  Pick.  R.  iss  crime,  and  married  another  wife  in  Connecticut,  living  the  fiiat, 

ma^^dt^g.  """^  cohabited  wiih  the  second  :  not  guilqr  of  adulteiy,  as  the 

Pnbum.      '  marriage  in  Connecticut  was  lawful.     He  should  have  been  in- 

dieted  on  the  second  section  of  the  said  act.     This  case  shows, 

that  a  man  divorced  for  aduhery,  in  Massachusetts,  and  who 

cennot  there  marry  another,  may  lawfully  marry  another  wife, 

in  another  State,  and  this  marriage  must  be  allowed  to  be  legal 

in  Massachusetts. 

Adiikeiy,  in  1B38,  was  punished  as  follows. 
In  Maine,  solitary  imprisonment,  not  exceeding  three  months, 
and  confinement  to  hard  labor,  not  exceeding  five  years.     Big- 
amy the  same. 

In  Vermont,  Slate  prison,  not  exceeding  three  years,  and 
fine,  not  exceeding  jtlOOO,  or  rather.     Polygamy  the  same. 

In  New  Hami^ire,  common  jail,  not  esceoding  one  yew, 
by  fine,  not  exceeding  $400,  and  sureties  of  the  peace,  not  ex- 
ceeding five  years,  or  by  one  or  more  of  these  punishments. 
Polygamy  near  the  same. 

In  Rhode  Island,  fine,  not  exceeding  jtSOO,  and  imprisoo- 
ment  not  longer  than  kx  moDtfas. 

In  Connecticut,  man,  in  State  prison,  woman,  in  the  common 
jail ;  not  longer  than  five,  nor  less  than  two  years. 
In  Delaware,  fine  $100. 
Abt.  11.        $  1  con.  And  if  one  knowingly  lease  his  bouse  for  prostitu- 
Con.       tion,  be  may  be  indicted  :   3  Pick.  R.  36-31,  Connnooweahh 
e.  Harrington :   and  exciting,  eocoursgit^,  and  >tdiiDg  one  to 
commit  a  misdemeanor,  ia  of  itself  a  misdemeanor.     The  King 
IT.  Phillips,  6  Bast,  464,  ch.  216,  a.  3,  s.  36. 


CHAPTER  CXCIX. 
CRIMES  AGAINST  THE  STATE. 


Art.  10.  ^  18.    tVhaf  it  a  case  affecting  public  minitfert  or  nol,     TTiis 

Cox.  was  an  indictment  on  the  crimes'  act  of  congress  of  April  30, 

"  ~~    t.  4(tT  ]  790,  for  an  infraction  of  Ae  law  of  nations,  by  oSering  violence 


— 47B,  V. 


to  the  person  of  a  foreign  minister,  and  contniiy  to  the  said  act. 
Oruf*.  Verdict  of  guilty,  in  the  circuit  court.     Deft,  moved  in  arrest  of 

judgment,  and  assigned  for  cause,  <  diat  (be  circuit  court  bos 
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not  jurisdiction  of  the  matter  cbai^d  io  the  indictment,  inas-  Vql,  vI. 

much  as  it  is  a  case  affecting  an  ambassador,  or  other  public  Ch.  199. 

minister.     The  circuit  judges  were  opposed.     Held,  that  coun  ^rt,  lo.  ' 

had  jurisdiction  of  the  ofienee,  and  that  it  was  not  one  aflfecthig  (;o„_ 

the  mioiiier— 4e  was  no  party ;   but  the  otkace  was  against  .^j.^-^. 
the  United  States,  and  the  Jaw  of  natimis. 


CHAPTER  CC. 


§  13  con.  Four  persons  were  indicted  for  conspiracy;   two 
pleaded  not  guilty ;  one  in  abatement :   to  this  plea  there  was  a™;*   '• 
demurrer.     The  fourth  did  not  appear.     One  who  pleaded  not    ™- 
guil^,  was  acquitted,  and  the  other  was  found  gudty  of  con-  c«.,'m? 
spiring  with  him  who  pleaded  in  abatement.     Afterwards,  the 
demurrer  was  argued,  and  Judgment  oirespordeat  ouMter  given; 
thereon,  not  guilty  was  pleaded.     Held,  the  court  might,  before 
the  trial  of  that  deft.,  pronounce  judgment  on  the  one  that  had 
been  found  guilty. 

1  Barn  fc  Cres.  37-55,  Cox  v.  Coleridge,  &cc.,  held,  when 
a  persoD  is  examined  before  a  magistrate,  under  a  charge  of 
faony,  he  is  not  entitled,  as  of  right,  to  have  a  person  skilled  in 
the  law,  present,  as  an  advocate  on  his  behalf,  it  being  a  prelimi- 
Dtry  investigation  only,  and  not  conclusive  on  him.  Il  appears, 
the  ph.  was  an  attorney,  and  the  felon  engaged  him  to  asnst  biro 
faefive  the  two  justices,  (defts.)andthGy  refused  to  admitthe  pit., 
tmd  gently  lata  hands  on  him  and  turned  him  out  of  their  room : 
tlMrw>re,  he  brought  trespass :  they  justified  :  he  replied  speci- 
ally bis  whole  case  :  they  demurred  to  his  replication  :  judg- 
ment for  them  on  the  principle  above  stated. 

^  15.  The  People  b.  Schuyler,  6  Cowen,  572-575,  held,  it 
is  felony  for  a  man  who  elopes  with  another's  wife,  to  take 
his  goods,  though  widi  her  consent,  nnd  at  her  solicitation.    De- 
cided on  the  conviction  of  grand  larceny,  October  1 826,  on  cer-  Riuni  on 
tiorari  accompanied  with  a  case.  CrimM.aB.a? 

"5  6.  Muiiny  and  revolt.    Though  ,the  Crimes  act  of  con-  Art.  7. 
gress  of  April  30,   1790,  s.  12,  does  not  define  the  offence  of   Con. 
endeavouring  to  make  a  revolt :   it  is  competent  for  the  court  '<>  Jlj^^JJ*!^' 
give  a  judicial  definition  of  It:   2.  The  offence  consists  In  (he«.  K^ny  ^,1. 
endeavour  of  the  crew  of  the  vessel,  or  any  one  or  more  of 
them,  toj  overthrow  the  legal  aulhori^  of  the  commander,  with 
intent  to  remove  him  from  the  command,  or,  against  his  will,  to  ' ' ' 
take  command  of  the  vessel,  by  assuming  the  government  or 
navigation  of  her,  or  by  transferring  their  obedience  from  the 
lawful  commander  to  some  other  person.  . 

§7.  Martial  law  in  New  York.     Citizen  not  in  militaiy  |^*  « 
scrnce,  is  not  amenable  to  a  coun  martial.     A  citizen  of  the  j^m!  r.  asr. 

VOL.  tx.  80 
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Vol.  VI.  United  State,  is  arrested  as  a  *py,  and  held  in  custody  lill  the 
Ch.  300.  f&ct  can  be  tried  by  a  court  manial.  The  party  arresting,  and 
Art.  7.      ^^  commanding  officer  by  whose  order  he  is  detained  in  cus- 

Cm.       'ody-  are  trespassers.      19  do.  7. 

^.^.^^-^^        ^  8,  The  mania)  law  is  not  altogether  a  written  law,  btrt  is 

SehanBmui  v.  composed,  in  part,  of  military  usage,  when  it  is  reasonable,  or 

nblM,  14       not  contrary  to  special  enactment :  2.  A  soldier  arrested  and 

JohM.  R.  2SB.  imprisoned,  may  be  held  to  perform  such  duly  as  he  is  capable 

of,  while  restnuned,  and  may  be  compelled   to  perform   by 

further  restraint :   3.  An  officer,  civil  or  military,  may  increase 

the  rigor  of  confinement,  to  prevent  escape.     See  ch.  186,  a. 

4,  s.  13-19. 


CHAPTER  CCI. 

CRIMES  AQAINST  PUBUC  POLITY,  be. 

Abt.  5.  %  16.  4  Bibb.  400.     Where  A  is  indicted  for  an  assault  and 

Con.  batter}',  and  judgment  is  rendered  thereon  ;  and  for  the  same 

an  action  is  alterwards  brought,  evidence  of  the  judgment  on 

the  indictment  is  inadmissible  in  mitigation  of  damages.     Read 

V.  Kelly. 

(j  17.  If  A  be  indicted  or  sued  for  woandiag  B,  A  cannot 

Pmdv.  Loi^Justify  in  defence  of  the  possession  of  his  close.     Though  such 

S  Ifmh.  338.  iBotmdiag  cannot  be  justFfied,  yet  if  the  intruder  in  his  attempt, 
assaults  the  possessor,  or  his  family,  the  possessor  resisting  uie 
attempt  may  wound  the  aggressor ;  but  in  such  case,  ibe  plea 
must  specially  set  out  and  rely  on  the  assault,  and  not  on  iheib- 

3  HirA.  an.  trusion. 


CHAPTER  ecu. 

BARRATRY. 


^  13.  32  H.  8.  ch.  9,  is  in  force  in  Maryland,  and  has  bran 
practised  upon.     4  Har.  &  McH.  503. 
Abt   9  §  2.    Ckamprj-ty  being  an  offence  at  commoo  law,  is    to  be 

Coti  presumed  to  be  against  the  law  of  another  Slate,  ibe  contrary  not 

1  Pick  R  415  appearing.    The  pit.,  an  attorney  and  counsellor,  in  Massachu- 
-418.  setts,  rendered  services  in  New  York,  and. entered  into  a  writtea 

agreement  in  Massachusetts  to  receive  ten  per  cent*  for  his  servi- 
ces, on  the  sum  that  should  be  recovered.  Held,  a  void  agree- 
ment, but  that  the  plL,  Thurston,  might  recover  on  a  qwmtia» 
meruit  for  bis  services  previous  to  the  making  of  the  agreemrat. 
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A  blaimeil  land  as  b«r  to  his  father,  and,  about  to  sue  to  re-  Vol.  VIT 
cover  il,  agreed  with  the  pit.,  his  brother  in  law,  and  covenanted   Ch.  203. 
io  connderalion  of  the  prembes.  Sec.  to  convey  to  the  pll.  .one   jirt.  9. 
fourth  part  of  the  property  which  should  be  recovered,  and  the      Con. 
ok.  in  consideratioD  of  such  covenant,  &c.  promised  A  to  pay,    \^p>v.^ 
Dear,  and  sustain,  one  half  of  alt  tbe  expenses,  which  might  TiikUnitr  ■. 
arise  in  the  intended  suits,  &c.     Held,  illegal  and  champerty,  firincherboer, 
and  void  under  tbe  first  section  of  the  act  to  punish  champerty  ^■'''''"-  ^' 
and  maintAnance.     Held,  3.  The  illegality  of  the  agreement  is 
a  good  defence  for  tbe  deft,  who,  as  attorney  of  A,  had  received 
a  large  sum  of  money  on  a  coropromise  of  the  suits  brought  by 
A,  in  an  action  of  atttanpnt  against  tbe  deft.,  to  recover  one 
fourth  of  the  money  :  3.  To  make  sucb  an  agreement  illegal 
and  void  for  cbamperty,  it  is  not  necessary  that  the  land  be  held 
adversely.     See  below. 

But  the  act  of  Kentucky  of  1796,  as  to  duanperty  and  main- 
tenance, does  not  merely  release  the  contracting  parties  from  the 
6ne,  &£.  imposed  by  prior  laws,  but  makes  the  title  vahd  and 
tbe  conveyance  eSectual  to  pass  the  lands ;  and  wherever  the 
original  tide  was  derived  from  Virginia,  the  act  operates,  how- 
ever numerous  tbe  conveyances  may  be  between  the  patentee 
and  the  pit.     Where  a  town  was  established  before  said  act  of  ^^.^  ,. 
1793  look  effect,  the  trustees  of  it  were  not  invested  with  a  legal  Kinmid',! 
title  10  lands  held  OffnersfYy,  included  in  the  town  ;  and  their '''"•'*•■ 
entry  on  the  tots  not  so  held,  did  not  extend  to  those  so  tield. 
Young  V.  Kimberland,  2  Litt.  225. 

The  above  cause,  brought  by  error  from  the  supreme  court  TbiUmer,  pli. 
to  the  court  of  errors;  said  judgment  was  unanimously  reversed,l'ierTar.  «- 
and  held  no  champerty  or  matntenance,  and  the  pit.  entitled  'Ode'ft"a  c^^ 
recover  in  assumpsit  for  money  had  and  received,  one  fourth  gaa^i. 
part  of  the  money   obtained   by   compromises  of  the  affair. 
Other  points  held:  1.  Even  now  a^orf  of  a  chose  in  action 
cannot  be  transferred  :  2.  Tliere  is  no  champerty  if  the  parly 
who  aids  io  the  suit  has  any  kind  of  interest  in  the  thing  sued 
for  not  acquired  by  liis  bargain  to  maintain,  or  if  he  is  any  way 
connected  with  the  suitor  in  some  social  manner  or  relation,    it 
is  enough  though  such  interest,  great  or  smalt,  vested  or  contin- 
gent, certain  or  uncertain.     So  if  there  he  consanguinity  or 
affinity  between  the  suitor  and  person  aiding.     So  if  there  be 
■he  relation  of  landlord  and  tenant,  master  and  servant ;  so  acts 
of  charily  to  the  poor,  or  the  exercise  of  the  legal  possesion. 
In  none  of  these  cases  is  there  maintenance.     So  a  husband, 
whose  wife  may,  by  possibility,  be  heir  of  one  who  claims  land, 
may  maintain  the  suit  of  the  claimant,  brought  to  recover  the 
land,  on  nn  agreement  to  have  a  part  of  it.     In  this  case,  tl)c 
aider's  wife  vmft  sister  to  the  claimant,  and  might  pos»bIy  be  his 
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Vol.  VII.  heir.  Cited,  to  prove  no  cbamper^  or  maintentnce,  4  Si. 
Ch.  202.  Com.  134,  136  ;  3  Chit.  C.  L.  233 ;  Haw.  P.  C.  B.  1  Ch.  83, 
^rt.  9.  s.  1>  1'%  17,  18.  21,  33 ;  8  Jdins.  330-479,  1  Plnl.  Evid. 
Cm.  3SS,  Second  Am.  Ed. ;  2  Roll.  Abr. ;  Bro.  Abr.  Maioteo- 
-...r'..,'^     ance,   PI.   7,   14,   17  ;    15   Vin.   Maintenance   H. ;  3  Inst. 

563~4.     Cited  to  prore  champerty,  &«.  S  Johns.  Cases,  383  ; 

18  Johns.  Beckman  c  Frost ;  1  N.  York  R.  L.  178,  s.  1 ;  8 

Johns.  R.  479,  Jackson  «.  Kelcham  ;  West,  1  ch.  26,  28,  29; 

38  Ed.  I  ch.  1 1 ;  8  Johns.  330 ;  2  Bl.  Com.  18 ;  1  Haw.  B. 

X  ch.  84,  s.  19  ;  1  Hawk.  ch.  83,  s.  SO  ;  15  Vin.    163,  PI.  9  ; 

2  Bl.  Com.  206  ;  Br.  Maiotenance,  P).  18,  p.  74;  4  D.  &  E. 
340,  Master  v.  Miller ;  2  Johns.  Cas.  58 ;  6  Johns.  R.  337 ; 

3  D.  b  E.  454 ;  4  do.  468 ;  3  B.  6i  P.  35.  By  the  dian- 
cellor,  Inst,  book  I,  lit.  16  ;  Code,  book  2,  tit.  59 ;  Dig.,  book 
5,  til.  1,  79;  Inst,  book  4,  tit.  1,  33;  Huber,  457;  Wood's 
Civil  Law,  341  ;  Co.  L.  114  ;  4  Bl.  Com.  135  ;  1  Leon,  167; 
32  H.  8 ;  4  D.  8i  E.  340. 

8CaweD,43I-     An  agreement  to  aid  in  defending  a  suit,  with  one  who  is  not 
^.Burts.     licensed  as  attorney  or  counsel,   is  illegal  and  void  for  mainte- 
nance. 
6  Pielc.  S48,        A  conveyance  by  a  disseisee  is  unlawful  and  void,  but  the 
WhiDor.         ^'^^  remains  in  the  grantor ;  hence,  in  a  writ  of  entry,  the  ten- 
ant cannot  plead  the  demandant,  after  the  disseisin  made  such 
an  unlawful  conveyance,  and  that  the  action  is  brought  at  the 
expense  and  for  the  use  of  the  grantee,  in  pursuance  of  'an  im- 
lawful  agreement  between  him  and  the  grantor. 


CHAPTER  CCIII. 

CHEATINGS,  be. 


Art.  2.  ^  3.  To  constitute  a  cheat  or  fraud  indictable  at  commoD 

Con.  's^i ''  raiat  be  an  act  that  afiecls  the  public.     Such  a  decep- 

llw  People  V.  tion  as  common  prudence  cannot  guard  against ;  as  by  using 

ji**"c'h'K.  ^^^  weights  and  measures,  or  false  tokens,  or  where  there  is  a 

2Qi|"'  conspiracy  lo  cheat :  2.  Where  A  pretended  he  had  money  in 

his  pocket  ready  to  pay  his  debt,  whereby  he  obtained  a  receipt 

in  full  in  dischat^e  of  his  debt,  and  then  went  off  without  paying 

it,  held,  not  indictable,  thtre  being  on^  a  false  asterlion;  but 

iSJoboi.  293;  when  a  person  gets  goods,  inc.  b^ /msb  pretencea,  he  is  indictable 

P  *ta'"'      °"  ^^  statute  sess.  13,  ch.  29,  s.  13.     So  this  act  inuwduced  a 

j^r,  "■        new  rule  of  law. 

Aht.  7.  ^  9.  This  was  an  indictment  on  statute   1815,  ch.  136,  (or 

Con.       obtaining  money  by  false  pretences.     The  indictment  alleged 

the  deft,  did  knowingly  and  designedly,  with  intent  to  cheat  and 
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dofraud  oae  Edirard  Hamnioad,  get  into  hU  possession  rrotn  Vol.  VII. 
HBiamood,  fifteen  dollars  of  his  property,  by  the  followiog  false   Ch.  SOS. 
pfcuaces  and  tokens,  viz. :  1.  That  bis  naine  was  H.  Cleult ;     ^^,  7, 
2.  That  be  was  agent  for  the  maoagors  of  the  Maryland  Graod      Cor. 
State  Lottery  :  3.  That  the  quarters  of  tickets  which  the  deft.     s«>-v-«^ 
ofieted  to  Hammood,  signed  H.  CJeuU,  were  genuine  quarters  4  pick,  itt— 
of  tickets,   corresponding  with  the  numbers  in  quarters,  <!«- ^'^Ji!?"°'w2" 
posited  in  a  bank  in  Boston.      Held,  the  deft's.  assuming  a^,    *' 
false  name,  and  delivering  spurious  quarters  of  lottery  tickets 
to  Hammond  for  sale  on  commission,  with  a  declaration  the 
deft,  had  in  a  bank  the  genuine  correspooding  whole  tickets, 
were  false  pretences  within  the  said  act :  2.  Held,  also,  those 
facts  were  sufficient  evidence  of  an  intent  to  defraud  Hammond. 


CHAPTER  CCiV. 

COMPOUNDING  INFORMATIONS,  be. 


^  3.  On  an  indictment  against  the  deft,  for  cooipounding  a  Aht.  1. 
felony ;  taking  the  defi's.  note  for  one  hundred  dollars,  as  a    Con. 
consideration  for  not  prosecuting  the  larceny.     Held,  this  waEWM»m.K. 
sufficient  to  constitute  the  compounding  of  a  feteny.     The  note  i^^^^j 
was  not  paid,  and  ihe  promissor's  executor  refused  to  pay  it,  Psua. 
hence  it  was  objected  by  Pease's  counsel  that  there  was  no 
valuable  conuderation   for  the  supposed  compounding  of  tlie 
felony,  and  that  the  facts  alleged  and  proved  did  not  coostitute 
the  ofi^ce  anciently  called  thefi  bote.     The  cbief  justice  ob- 
served Judge  BlacKstone  said,  'theft  bote  is  when  the  party 
robbed,  not  only  knows  the  felon,  but  also  takes  his  goods  again, 
or  oihtr  amends  upon  agreement  not  to  prosecute.'     The  chief 
justice  thoudit  that  the  taking  the  note  satisfied  the  terms  '  other 
emendt.^     For  the  defl.  it  was  said  the  note  was  not,  because  void 
in  law,  nothing  might  ever  be  received.   Tjie  court  thought  there 
was  no  reason  for  this  nice  construction  of  Ihe  words.     The 
note,  though  voidable,  was  in  fact  of  value  to  the  holder,  until  it 
was  avoided,  that  it  might  never  be  disputed.     Indeed  it  would 
be  hazardous  ever  to  dispute  It ;  for  then  the  promisee  would  be 
released  from  his  engagement,  not  to  prosecute.     Further  the  gist 
of  the  offence,  is  the  concealment  of  the  crune,  and  abstaining    - 
from  prosecution,  to  the  detriment  of  the  public. 

^  3.  The  indictment  charged  the  defts.  with  conspiring^je/y  Art.  3. 
to  indict  A  B,  with  intent  to  extort  money,  and  the  jury  found    Con. 
them  guiltyof  conspiring  to  indict  with  thai  intent,  but  not  JaUe!'/.*  Bnn.it 
Held,  that  enough  of  the  indictment  was  found  to  enable  the  ^"^'  ^^■ 
court  to  give  judgment.   The  King  v.  Hollingsberry  and  others. 
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Vol..  VJI.       li>  niany  of  our  Slates,   coiis[Hracy  is  pimidwd  by  slaliiu 
Ch.  204.   '«w — as 

Art.  3.  -f"  R^^^  hland,  by  fine  not  exceediDg  ^500,  and  tmprisoo- 

Con.      ">6[>t  not  exceeding  six  raontbs.coinniOD  barrBtry,  snd  embracmg 
^^.^-^     the  same. 

In  JVeut  Jersey.    Corupiracy  to  indict  any  person,  or  to  ciuse 

tiim  to  be  indicted ;  fine  not  exceeding  jtdOO,  or  by  law  of  1824, 

solitary  confinement,  not  exceeding  six  months,  or  both,  £tc. 

however  in  most  of  the  States,  this  o&ence  is  punished  by  com- 

Art,  4.      mon  law. 

Con.  ^  5,  In  Pennsylvania,  a  conspiracy  to  defniid  by  iDeaoE  of 

false  pretences,  &c.  is  punishable  with  hard  labour  under  the 
acts  of  April  5,  1790,  and  April  4,  1807.     And  an  indictment 
charging  a  conspiracy  to  defraud  by  means  of  false  pretences, 
and  false,  illegal,  and  unauthorized  writing,  la  the  form  and  n- 
inilitude  of  bank  notes,  which  were  of  no  value,  and  purported 
to  have  been  promissory  notes,  and  to  have  been  »gned,  tic, 
8  Sera;.  &  It.    and  stating  the  overt   act  to  consist  in  passing  a  note,   pur- 
220,  Coliiiu  k  porting  to  be  b  bank  noie,  and  to  have  been  »gned,  tmc.  is 
wo'lS"""'"'  good.     It  is  not  necessary  in  such  case,  to  charge,  in  the  in- 
dictment, the  actual  defrauding  of  any  person.     It  is  enough 
the  act  be  said  to  have  been  done  for  the  purpose  of  defrauding. 
Proof  of  any  overt  act  by  one  in  pursuance  of  a  conspiracy  by 
several,  is  snfRcient  to  convict  all  concerned,  id. 
Art.  6,  ^  9_  jsj-g^  York  act  of  Nov.  5,  1816,  declaring,  that  any 

Con.  person  convicted  of  challenging  anotlier  to  Gght  a  duel,  fac. 

'  shall  be  incapable  of  holding,  or  being  elected  to,  any  post  of 
profit,  trust,  or  emolument,  civil  or  military,  under  the  Stale,'  is 
constitutional ;  and  a  conviction  and  judgment  of  disqualifica- 
tion under  this  act,  are  legal  and  valid.  Barker  r.  the  People, 
20  Johns.  R.  457,  affirmed  in  the  court  of  errors.  3  Cowen, 
686-709. 

^  10.  Achallenge  to  6ght  in  another  State,  delivered  in  South 
Carolina,  is  within  the  act  against  duelling  ;  2.  Where  the  deft. 
had  referred  A  to  the  bearer  of  a  letter,  as  a  person  authorized 
to  make  arrangements  in  respect  to  the  subject  of  the  letter, 
which  contained  expressions  equivalent  to  a  challenge.  Held, 
lor  I  Const  ^^^^  evidence  of  conversations  betiveen  A  and  the  bearer  of  tbe 
Rep.  107.        letter,  was  admissible. 

^11.  The  principal  who  sends  a  challenge,  or  fights  a  duel, 

is  embraced  in  the  act  of  1812:  2.  The  declarations  of  the 

second  are  admissible  against  the  principal :  3.  The  penalty  of 

State  p.  Du-    '''^  ^ct,  which  prohibits  the  offender  from  holding  any  office  of, 

pont,  2  Me      honor,  &tc.  does  not  constitute  a  part  of  the  sentence  to  be  passed 

C»r<i,  3W.       Qjj  j)jp  person  convicted. 

This  crime,  duelling,  is  punished  in  most  of  lUe  States,  by 
statute  law — furtlier,  as 

In  V^ermont,  killing  a  person  in  3  duel  is  death.     Sending  or 
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acceptii^  a  cbsllenge  lo  fight  a  duel  is  fioe  aot  exceeding  $1000  Voi,.  yil. 
nor  less  than  (50,  and  perpelit^  esclusion  from  offices  of  honor  Qg,  204. 
or  pro6t  in  the  State.  -  ^r(.  g, 

in  Rhode  hland,  though  death  does  not  ensue,  carried  pub-       Con. 
holy  in  a  cart  lo  the  gallows,  with  a  rope  about  his  neck,  and     v^-^^.^/ 
setting  thereon  one    hour,  and    to  be  imprisoned    not  longer 
than  one  year,  or  either,  or  both. 

In  A*eui  Jersey,  duelling,  giving  or  accepling  a  challenge,  carry- 
ing or  delivering  such  challenge,  engaging  in  and  fighting  a  duel, 
or  being  a  second,  whether  the  duel  takes  place  or  not,  or  shall 
be  any  way  concerned  in  aiding  or  encouiaging,  fine  $1000,  im- 
prisonment three  months,  and  forever  disqualified  holding  any 
office  in  the  State. 

In  Maryland,  killing  an  antagonist  or  wounding  him  in  a  duel, 
so  that  he  shall  die  thereof  within  a  year  and  a  day,  and  aiding 
and  abetting,  penitentiary,  not  less  than  five  nor  more  than 
eighteen  years.  Abt.  11. 

^  d.  Extortion  by  a  justice  of  the  peace.     A  deft.,  sum-    Con. 
moned,  appeared  before  the  justice  two  hours;  pit.  did  not Th*  People  t. 
appear,  when   the  justice  told  the  deft,  he  must  tax  ilie  pl'-^en'^i— 
with  costs  ;  deft,   departed  ;  afterwards  the  justice  adjourned  664. 
the  cause  to  another  day,  and  gave  judgment,  as  on  the  sum- 
mons, for  $3  or  $4  costs.     The  deft,  paid  to  the  justice  the 
amount  of  tbe  note  sued,  and  the  justice  demanded  the  costs, 
which  the  deft,   refused  lo  pay  in  full,  but  paid  twelve  and  a 
half  cents  to  the  justice.     Held,   this  was  the  extortion  in 
the  justice,  for  which  he  was  indictable  and  punishable,  crimi- 
nally :  2.  The  motives  of  the  justice,  as  whether  corrupt,  or 
whether  he  acted  through  a  mistake  of  the  law,  were   proper 
questions   for  the  jury.     Estorlion,  defined,  not  necessary  to 
state  in  the  indictment  the  justice  took  the  money  as  fees,  or 
10  his  own  use,  he  took  it  for  his  judgment.  Abt.  12. 

^  1  con.  The   possession  of  my  tenant  at  will,  is  not  my    Con. 
possession  so  as  to  enable  me  to  maintain  forcible  entry  and  8  Pick.  R.S4, 
detainer  against  a  stranger  for  expelhng  my  tenant  at  "'"■'''bSX" 
And  where  a  writ  of  restitution  has  been  executed  and  the 
proceedings  quashed  on  certiorari,  the  supreme  judicial  court 
has  power  to  award  a  writ  of  restitution.     Not  necessary  in  the 
indictment,  to  allege  seisin  in  ibe  lociu  in  quo.     Is  part  of  tbe 
common  law  of  Maine.      Forcible  entry  into  a  dweUingbouse, 
is  indictable  at  common  law,  though  the  force  is  alleged  to  be 
vi  et  armit  only  in  the  formal  manner.     See  ch.  11,  a.  9,  the 
authorities.     1  Greenl.  22-37.     5  Pick.  2,  ch.  7. 

^  3  con.  Forcible  entry  and  forcible  detainer,  are  distinct 
offences.  Deft,  may  be  convicted  of  one  and  acquitted  of 
the  other,  though  charged  in  the  same  indictment ;  so  if  one 
bfl  set  out  defectively,  and  tbe  other  correctly,  on  this  he  may 
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Vol.  ^I.  be  convieted  :  3.  There  may  be  a  forcible  detaioer,  tboi^ 

Or.  204.  tbe  entry  be  peaceable  ;  and  it  is  sufficient  if  it  appears  on  the 

Art.  13.    indictment,  that  the  ag^riered  party  was  forcibly  kept  oat  of 

Con.      possession.     On  this  subject  the  English  statutes  are  gdoerally 

,,^-v~^     adopted  in  practice,  or  enacted  in  substance,  in  the  several 

Slates.     Commonwealth  v.  Rogers,  i  Serg.  &.  R.  134. 

§  35.  From  the  evidence  of  forcible  detainer,  the  jurymay 

fcMurt^R^*  ^      '*"*  *^^'''  S"'''y  of  forcible  entry.     Though  the  entry  may 

4gg,  ^'  have  been  surrepiitionsly  obtained,  yet  if  continued  with  force, 

it  will  be  regarded  as  forcible.     Slate  v.  Bnrt,  id. 

§  2G.  Justices  of  the  peace  in  South  Carolina  have  juris- 
diction, in  cases  of  forcible  entry  and  detainer,  grounded  on 
British  statutes,  expressly,  made  of  force  in  that  State.  State 
V.  Huntington,  Const.  Rep.  Tr.  Ed.  315  ;  sec  statutes  made 
in  force  there  in  1712,  ch.  196. 

§  37.  An  indictment  lies  for  a  forcible  entry  and  detainer, 
against  a  third  person  who  intrudes  himself  on  the  land,  or 
enters  after  judgment  against  a  former  intruder ;  and  the  sfaer- 
iif,  who  has  the  writ  of  restitution,  may  lawfully  turn  him  out 
2Bir,  8S9.  of  possession,  as  well  as  he  might  have  done  the  original  in- 
truder,  had  he  found  him  in  possession  of  the  premises. 

^  38.  When  a  person  against  whom  an  indictment  has  been 
found  for  a  forcible  entry,  traverses  the  force,  a  writ  of  resti- 
tution  will  not  he  granted  till  the  question  of  force  is  tried ; 
but  the  deft,  will  not,  as  a  matter  of  course,  be  allowed  a  term, 
BNottbHe  as  in  other  misdemeanors.     Though  these  cases  in  Carolina 
Con),  i:i.       ^gj.g  decided  on  British  statute,  there  expressly  adopted,  yet 
they  apply,  generally,  in  the  other  Stales,  because  in  them, 
generally,  they  have  so  adopted  those  statutes,  or  in  practice, 
or  have  enacted  them  into  American  statutes,  verbatim,  or  al- 
ways in  subiiance,  where  not  verbatim. 
Art.  14.  ^   16  con.  See  an  important  case  of  tliis  kind,  ch.  318,  a. 

Con.  2,  s.  26  con.,  of  Ravara,  ibe  consul  of  Genoa,  indicted  and 

punished  at  common  law,  in  a  federal  court. 


CHAPTER  CCV. 

rORSTALLlNG,  ENQROSSINO,  MONOPOLIES,  AND  RBGRATING. 

A&T.  6.  These  branches  of  the  law,  however  necessary  and  valuable 

Con.  in  themselves,  have  almost  ceased  to  be  put  in  execution,  even 

in  England  ;  of  course  we  find  little  or  nothing  of  late  years 
on  the  subject ;  yet  one  would  think  on  reading  the  case  of 
the  King  v.  Waddiogton,  before  stated,  and  decided  in  the 
nineteenth  century,  there  must  every  year  be  occasions  for 
pulling  these  laws  in  force,  in  btith  countries.     A  case  held  to 
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be  an  ofieoce  at  oommon  law,  in  England.     In  this  case,  Vol.  VII. 
which  occupies  twentythree  pages,  in  the  first  volume  of  East's  Ch.  205. 
Reports,  it  was  contended  for  the  deft,  that  even  before  the     jirt.  G. 
13  George  3,  ch.  71,  the  facts  charged   against  the  deft,  never       Con. 
constituted  any  oSence,  but  if  they  did,  the  offences  stated  in     -..a-v-^^ 
each  count,  aud  alt  other  auch  ejutdem  generit,  were  done 
away  by  that  statute,  which  went  to  repeal  not  merely  the 
particular  acts  of  parliament  therein  enumerated,  but  the  whole 
system  of  laws  respecting  foiestalling,  regrating,  and  engrossing. 
Alsointbis  case  near  all  the  old  statutes  and  decisions  on  these 
subjects  were  cited.     The  opinion  of  the  court  was  given  at 
great  length,  and  concluded  thus  :  'The  court,  having  taken 
into  consideration  the  nature  and  exfent  of  the  offence,  and 
the  time  st  which  it  was  committed,  when  a  punishment  is  pe- 
culiarly called  for,  that  may  operate  as  an  example  to  prevent 
others  committing  the  like  crime,  which  so  materially  concerns 
all  classes  of  men,  at  the  same  time  having  respect  to  the  im- 
prisonment the  deft,  has  already  suffered,  do  order  and  adjudge 
that  he  pay  to  the  King  a  fine  of  £500,  and  be  further  impris- 
oned in  the  prison  of  this  court  for  one  month,  and  until  that 
fine  is  paid.'    It  was  also  contended  for  the  deft,  that  engrou- 
ing  was  confined  to  viciualt,  and  that  it  had  formerly  been 
decided   that   hops  were  not  victual*.     The  court  said  that 
decisioa  was  made  when  hops  were  considered  noxious  weeds. 


CHAPTER  CCVI. 

GAUING,  OAHINO  HOUSES,  &c.    IDLESS,  tie. 

^  6.  The  deft,  was  indicted  for  keeping  and  suffering  to  be  Art.  3. 
kept  in  a  certain  yard  by  him  '  actually  occupied,*  a  ninepins     Con. 
alley,  for  his  proper  gain,  contrary  to  stat.  1798,  ch.  30,  s.  3.1  mck.  K.MT, 
Evidenceashed  kept  for  playing  ninepins  contiguous  to  a  pas- '^°?™**"''*- 
sage  way  between  that  shed  and  the  deft's.  store.     The  shed  ''      '"' 
was  not  kept  by  him  ;  he  lived  at  some  distance  from  it,  but 
by  one  Covin,  who  hired  it  of  the  deft,  and  paid  him  jt4  a 
week  for  the  use  of  it,  and  of  a  room  C.  lived  in.    Many  per- 
sons  resorted  to  the  shed  to  play  for  money,  and  paid  C.  for 
the  use  of  the  bowling  alley.     Held,  the  facts  did  not  show 
an  atttutl  occupying,  within  the  act.     Deft,  discharged. 

§  7.  Held,  that  keeping  a  common  gaming  house,  and  fnriBMB.fcCn*. 
lucre  and  gain,  unlawfully  causing  and  procuring  divers  idle  ^^^ 
and  evil  disposed  persona  to  frequent  and  come  to  play  together 
at  a  game  at  cards,  called  '  Rouge  et  lYoir,'  and  permitting 
the  said  idle  and  evil  disposed  persons  to  remain  playing  at 
the  said  game,  for  divers  lai^e  and  excessive  sums  of  money, 

VOL.  IX.  81 
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Vol.  VU.  is  <"■  IndJciable  ofieoce  at  conimou  law:  2.  It  seemi  thai  an 
Cu.  206.  indidmeDt  would  be  good,  merely  charging  th«  deA.  wHh 
^ri.  3.    keeping  a  common  gaming  iiouse.     Rex  v.  Rogier,  See. 

^  8.  A  still  house  or  distillery,  ii  luch  an  '  out  house '  as 
is  contemplated  by  the  act  of  1816,  prohibition  gaming.    3    - 
McCord,  238. 

^  6.  Innkeepers   entertaining   town's  people  on  Sundat/, 
Indictment  on  Mass.  statutes,  1791,  ch.  5S,  9.  3,  enacting  that 
no  innholder,  &.C.,  shall  entertain  any  persons,  Stc.,  not  bMBg 
travellers,   strangers,  or  lodgers,  &ic.,  oa  the  Lord's  Day, 
(Lord's  Day  set,  March  8,  1792,)  on  penalty  10s.  each  per- 
son so  entertained.     Deft,  was  indicted  on  this  clause.    Held, 
the  indictment  must  state  the  exact  number  of  persons  enter- 
lained,  and  negative  their  being  travellers,  strangers,  or  lodgen, 
according  u  the   nell  known  rules  staled  ch.  196,  a.  3,  sod 
authorities  there  cited,  also,  5  Co,  35  ;  1  Vent.  272-329 ;  4 
Burr.  2456 ;  2  Cbilty's  Cr.  Laws,  20-26 ;  3  p.  673 ;  10 
Mod.  335;  1  East's  R.  643;  1  Burr.   148}  1  East's  P.  C. 
166  ;  1  Stra.  637 ;  2  Ld.  Ray.  1410  ;  2  Hal.  P.  C.  182 ;  9 
Pick.  R.  139,  Commonnealtb  v.  Maxwell. 
2  Nou  fc  He       ^  7.  A  person  who  sells  liquors  to  a  negro  without  licens0, 
Cord,  280-283.  may  be  indicted  and  convicted  under  the  act  of  1784,  for  re- 
tailing without  a  license,  and  under  Uie  act  of  1817,  for  trad- 
ing with  a  negro  without  a  ticket,  for  the  saoie  act  of  selling. 
Stite  o.  Sod-      §  B.  A  person  who  sells  liquor  to  a  negro  without  license, 
nerkali,  2NDi(niay  be  convicted  under  the  act  of  1784,  for  retailing  with- 
fcMeCOT  ,     ^jyj  ^  license,  and  under  the  act  of  1817,  for  trading  with  a 

negro  without  a  ticket,  both  for  the  same  act  of  selling. 

Art.  4.  ^  ^  '^'"'-  '^^^  indictment  charged  that  the  defi.  was  a  com- 

C<m.  men,  gross  and  notorious  drunkard,  and  that  he,  oo  divers 

Siite  «.  Wtik-  days  and  times,  |ot  grossly  drunk,  without  charging  the  offence 

er,  2  Hnrph.  nres  Open  and  exposed  to  public  view,  so  as  to  become  a  nu- 

sance.     Judgment  arrested  after  a  verdict  of  guilty. 
Abt.  7.  ^  ^  '^'''  Other  offences  in  inns,  &«.     Grant  prosecuted 

Con.  Soutb,  an  innholder,  to  recover  the  penalty  given  by  the  seven- 

teenth section  of  the  act  concerning  inns  and  taverns,  Rev. 
Law,  284,  for  taking  more  than  the  legal  rate  for  a  breakfast, 
and  Grant  Gled  his  demaild,  and  otberwise  stated  how  it  arose, 
and  how  the  penalty  was  incurred.  Held,  the  stale  of  the 
demand  must  set  out  what  the  lawful  rate  ^ns,  and  what  the 
complainant  paid,  both  omitted.  It  seems  lie  paid  tbe  wife  of 
the  innkeeper  less  than  fifty  cents ;  but  made  out  his  account 
and  charged  hini  that  sum,  and  caused  him  to  b9  arrested  on 
$t  a  justice's  warrant  and  carried  before  him,  and  fined  ^4,  the 

penalty  in  the  act ;  also  charged  costs  of  suit,  ^4,34.  Judg- 
ment reversed  in  the  Supreme  court,  for  ihfl  defects  staled 
above.  South  ».  Grant,  2  Halsted's  Rep.  36-27,  A.  D.  1823. 
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S  4.  iadictment  for  a  Kbcl  in  a  Rhode  Island  newspaper  ^'g^tTso*. 
Benoborii  in  the  county  of  Bristol,  in  Massachusetts,  Feb.  20, 221 ,  Commm- 
1828.     TTiis  paper  usually  ctrcirialed  in  said  county,  and  in  itweJA». 
the  paper  containing  the  libel  was  actually  received  arid  circu-  Standing, 
lated.     Good  evidence  of  publication  in  that  county,  like  Rex 
V.  Bar3elt,  4  B.  k  A.  95. 

^  5.   The  general  intendment  of  the  law  is  that  a  libel  is  of 
ft  mo/tnont  character,  and  it  is  for  the  deft,  to  ^w  he  published 
it  m'th  good  motives  and  jusiiGable  ends,  and  do  this  in  the 
manner  the  laiv  directs.     It  is  immaterial  to  the  character  of  a  ComoMo- 
libel,  at  a  public  offeace,  whether  the  matter  of  it  be  true  or  false,  nctitib  a. 
Also,  Chp's  case.     The  pravisioo  in  the  constitution,  securing  ^"^'-i  **"*•■ 
the  liberty  of  the  press,  was  intended  to  prevent  any  previous  re- 
straints upon  publications,  and  not  to  afiect  prosecutions  for  the 
abuse  of  such  hberty.     As  to  the  truth,  see  Rex  v.  Wright,  ch. 
367,  a,  2,  5.  4  ;  ch.  218,  a.  3,  s.  15  ;  Lake  v.  King,  cb.  43,  a. 
4,t.  11;  8,  7,3.8, 20  J  Thorn  c.  Blanchard,  ch.  63,  a.  7,  s.  15, 
and  other  cases  in  this  chapter  t  eh.  63,  and  ch.  218. 

^  6.  An  indictment  for  a  libel  charged  the  deft,  with  saying  W«1A», 
that  the  prosecutor  was'woree  that  the  lowest  vagabonds,'  and^[J^'^  * 
the  won^  proved  were  '  worse  than  the  lowest  vagabonds.'     A       ' 
new  trial  was  granted. 

^  7.  To  puUisb  the  proceedings  of  a  court  of  justice  is  not  9Wb  ».  Lebn, 
an  indictable  ofience  unless  intended,  thereby,  to  publtsfa  s'an- J^^^g^P" 
derous  charges,  and  to  gratify  a  malicious  purpose,  in  which 
case  it  would  be  libellous  though  true.     On  an  indictment  for  ap.  sOB. 
libel,  die  truth  of  the  word  cannot  be  given  in  evidence  ;  and  3 
Pick.  304 ;  Mass.  Act,  March,  1827,  how  qualified. 

^  7.  Indictment  for  publishing  an  obscene  libel.  It  is  suffi- 
^ent  to  give  a  general  description  of  the  libel,  and  to  aver  its 
evil  tendency.  Several  counts ;  one  is  good,  a  general  verdict 
is  ^ppSed  to  that.  7. 

Mass.  Statute,  March,  1827,  allows  the  truth  to  be  given  in 
evidence  in  all  prosecutions  for  libels,  but  with  a  provuo  that 
soch  evidence  should  not  he  a  justification,  unless  made  to  ap- 
pear, on  the  trial,  that  the  matter  charged  as  libellous,  was  pub- 
usbed  with  good  motives,  and  for  justifiable  ends. 
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CHAPTER  CCVm. 

NUSANCE,  BONFIRES,  k.r. 

^  1.  IndictmeDt  for  not  repairing  a  part  of  a  causeway  al- 

n^iTibi"    '"S^  to  be  a  public  highway,  across  Hainpion  Marsh.    A  noBe 

State  r.  the     proteqm  entered.     Held,  1.  The  legislature  has  power  to  per- 

Tavni  of         mil  a  turopike  corporation  to  lay  out  their  road  on  an  ancient 

Hunpton.        highway  :  2.  If  this  be  done,  the  town  ceases  to  be  liable  to 

repair  where  so  laid  out,  and  the  legislarure  can  discontinue  a 

h^hway. 

^  2.  In  an  indictment  for  not  repairing  a  highway,  it  is  not 
necessary  to  State  the  termini:  2.  The  uses  ofa  way  Iwen^sevea 
years,  by  the  inhabitants  of  a  town  where  it  lies,  and  of  adjoin- 
ing towns,  is  not  sufficient  to  establish  it  on  the  presumption  of 
an  ancient  laying  out  or  grant :  3.  If  used  by  other  towns  also, 
than  tbat  in  which  it  lies,  it  is  to  be  described  as  a  public  way, 
not  as  a  private  town  way:   3  Pick.  R.   51   to  64,  Common- 
wealth ti.  the  Inhabitants  of  Newbury :   cited   1  i   East.  376 ; 
6  Taunt.  126  j  2  Stra.  1004 ;  J  H.  B.  3fil :   see  a.  JO,  s.  23, 
cb.  79  ;  13  Johns.  R.  233  ;    6  Mass  R.  130 :    8  East  264  ;  3 
Saund.  by  Wms.  175;   3  Smith's  R.  216;   4  Bam.  &  Aid. 
679  ;  2  do.  662 :  1  Price,  246  ;  3  Taun.  99 ;  S  D.  &  E.  369 ; 
3  East.  294  ;  1  Bos.  8i  P.  400 ;  13  Johns.  R.  495 ;  14  Mass. 
R.  49  :  mostly  as  lo  presuming  a  grant,  8u;. 
s  Pick,  sn—     ^  3.  Indictment  for  not  repairing  an  ancient  highway,  included 
•to, CamDiaa-  in  ^iq  turnpike  food  in  Roxbury.     Decided,  the  corporation 
"H^^sbir       ""^  bound  to  repair  it,  as  it  took  toll  therefor,  though  not  all  four 
Turn.  Cotpo-  rods  wide ;    and  if  the  town  had  repaired,  many  years,  end 
ratioB.  agreed  with  the  corporation  to  repair,  this  was  an  affair  between 

themselves  only.     It  was   located  by  a  committee  of  the  leps- 
lature,  and  accepted  by  it. 
8  Pick.  408—     ^  4.  Indictment  for  a  nusance  in  erecting  a  fence  on  an  an- 
4ia|Commi>ii-Q[Qj^^  townway  m  Chelsea.    Held,  a  town  may  acquire  a  ririit  of 
Low.  way  by  grant,  and  exclusive  uninterrupted  user  by  the  inhabi- 

tants for  twenty  years  unexplained,  is  evidence  of  a  grant ;  but 
such  way  is  a  private  way,  and  a  nusance  on  it  is  not  indictable : 
2.  A  public  town  way  can  be  established  only  in  the  mode  pre- 
scribed by  statute  1788,  ch.  67,  and  a  record  thereof,  cannot, 
as  it  seems,  be  presumed  from  a  user,  for  any  length  of  time. 
The  town  may  have  a  way  by  grant  proved  or  presumed,  but 
it  will  be  a  private  way,  for  its  inhabitants  only,  nor  will  they 
be  bound  to  repair. 
Akt.  d.         §  "^^  Cases  of  indictments  on  the  statute   1835,  ch.   Id4. 
Con.        Printers  liable,  iic. :   so  a  signboard  erected  before  the  act  was 
SPiek.  41, 4S,  passed,  if  continued  afterwards,  is  a  new  ndverlisemeni,  by 
'^'  which  the  penalty  of  the  act  is  incutred.    In  an  infonnttion 
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tbenoa  for  advertising  iMtery  tickets,  it  is  not  necessary  to  allege  Vol.  VII. 
by  name,  nor  on  the  tnaJ,  to  prove  by  name,  what  kind  of  lottery   Ch.  308. 
tickets  the  deft,  advertised,  not  that  they  were  advertised  as     ^ri.  9. 
being  for  sale  within  the  county  in  which  the  informauon  is  filed.       Con. 
p.  42.  ^.^-v-*^ 

If  the  pit.,  in  an  actinn  af  tbs  whw,  bo  obarged  with  lo-j^^^^  y\, 
tending  to  sell  unwholesome  provisions,  (meat)  he  must,   to       ^^,j 
prove  an  injury  to  his  reputaiion  arer,  the  deft,  stated,  the  pit.  i  pick.  R.  su 
Knew  the  meat  to  be  unwholesome.  — B2T. 

^  16  eon.  This  was  an  indictment  for  creating  a  ntiisance  by  f^^r.  13. 
erecting  a  dam  across  Connecticut  river,  between  Northampton    Con. 
and  South  Hadley.     Stated,  the  river  there  was  a  public  river,  s  Pick.  IBO— 
be.    Held,  1.  Rivera  are  navigable  as  far  as  the  tide  ebbs  and  W>.  Cwdidwi- 
fiows,  and  do  farther:  3.  In  a  navigable  river,  the  right  of  ^sb-^^  |„'' 
ing  is  common  to  all  the  subjects,  under  such  restraints  as  the 
government  may  impose  :   3.  In  b  river  not  navigable,  the  pro- 
prietor of  the  adjoining  land  has  an  exclusive  right  of  fishery  in 
front  of  it,  to  the  thread  of  the  river,  except  so  for  as  this  right 
has  been  quali6ed  by  legislative  regulations.     But  this  right  is 
limited  to  the  making  offish,  and  does  not  carry  with  it  a  right 
to  prevent  the  passage  of  fish  to  takes  and  ponds,  to  multiply 
their  species :  4.  An  indictment  at  common  law  does  not  lie  for 
a  nusance,  in  obstructing  the  passage  of  fish,  by  a  dam  built 
across  a  river  not  navigable,  but  only  on  statute  law  :   5.  The 
public  has  an  easement  for  passing  in  boats,  be.,  in  rivers,  which, 
though  not  classed  with  navigable  rivers,  are,  in  fact,  navigable 
above  the  Sow  and  ebb  of  the  tide.     See  Rivers,  ch.  66,  Nu- 
aances,  Sic.  ch,  74,  and  the  cases  therein  cited.  > 

&  30  eon.  A  court  of  equity  will  not  correct  abuses  merely  8  Ruid, «-«. 
/Miwio— does  not  interfere  to  prevent  public  fttuanee*,  unless  the 
party  asking  its  aid,  can  show  some  private  injury  is  actually 
sustained,  or  justly  apprehended  by  htm.  An  ii^iateiion  had 
issued  to  prevent  digging  down  a  street,  which  dig^ng  the 
complainant  said  was  to  his  private  injury.  The  supreme 
court  of  appeals  thought  it  was  not.  Decree  of  *n;'unc(ton  re- 
versed, and  the  bill  dismissed. 

6)  23.  JViaatices  of  necessity.  A  person  may,  1.  Lay  wood 
in  a  street,  in  order  to  carry  it  into  his  house,  to  lie  mere  a 
reasonable  time :  2.  So  stones,  brick,  sand,  and  other  materials 
for  building,  provided  it  he  done  in  the  most  convenient  man- 
ner :  3.  So  a  merchant,  bis  goods,  in  order  to  remove  them  toComnoa- 
bis  store  in  suitable  time — but  not  to  sell  them.  An  auciioQeer  "'"'"'i'h^' 
is  on  the  same  footmg  at  common  law.  Ii  B.'sit^h. 

^  33.  Itigunction  to  slay,  prevent,  and  to  remove  jiusances. 
Cluncery's  power  to  issue  tliem  '  is  founded  on  the  right  to  re- 
strain the  erection  or  exercise  of  that,  from  which,  irreparable 
damage  to  individuals,  or  great  public   injury  would  ensue.' 
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Vol..  Vfl.  Eden,  157,  cites  3  Alk.  7fil.     A  profaibilirai'  tBT^at  eomnea 

Ch.  206.   law,  R>  restrain  pubiie  nusances ;  but  (o  justify  Ask,  or  an  in- 

Art.  IS.    Janctton,   tb«re   must  be   seme  specisi  dieiinabnan  ia  dM 

Can.      cBee.'    Among  other  nusances  I  in  nBrbours,  are  meMOoBedf  the 

s.^-v>-^,    straitening  of  the  port  by  building  too  far  into  tbe  water ;  'but 

1  llei.  76.       this  is  not,  ^mj  Jbao,  a  nusoncc,  unloM  it  b*  tt  damage  Co  tbe 

IS  Eut.  BH.    port  and  navigation :  in  these  cases,  therefbre,  it  is  a  qoesnoo  of 

fact  10  be  found  by  a  jury,  whether  the  building  be  a  'nnsaoea 

or  not.     Where  the  building  is  below  tbe  hid)  water  mark,  it  is 

a  purprature,  but  not  necessarily  a  nusance. 

Every  common  trespass  is  not  a  tbundation  for  an  in/VHeHon, 

where  only  contingent  and  temporary  :   but  if  it  conAnoes  so 

long  as  to  become  a  nusance,  the  court  interferes,  and  wiH  griM 

an  injunttion.     The  ordinary  instance  of  this  jurisdictioB,  ist 

where  the  court  Interferes  to  restrain  a  party  from  building;  so 

near  the  pit's.  -  house,  as  to  darken  bis  windows,  when  ancient 

18  Vet.  388 ;    lights  ;  and  the  act  is  in  violation  nf  some  agreemsot,  eipressed 

VS^^'^'    or  implied  :  nor  is  every  diminution  in  the  value  of  the  propetiy^ 

or  premises,  a  ground  for  chancery  to  interpose ;  nor  every 

^>ecie3  of  mischief  on  which  an  action  on  the  case  lies.     Tbe 

ground  is  some  material  injury  to  the  neighbour^  dvellin^ioase, 

Eden  IM-  I  ^''^^  requires,  on  equitable  iirinci|4es,  chancery  to  interpestt, 

Dick.'  iM.'      to  prevent,  as  well  as  to  remedy  the-  evil. 

Art.  17.        ^  ^.  Deft,  was  indicted  on  Afessacbuselts  Mitute  I8S0,  cb. 

Con.         ^^>  ''  't  ^°^  peddliDg  goods  not  of  the  produce  or mumfaeture' 

of  the  United  States.     Held,  the  goveniment  must  prove  tbe 

goods  were  of  foreign  {>roduoe  or  manufectnre.    CdmmoDweaMi 

«.  Samuel,  2  Pick.  R.  103. 


CHAPTER  CCIX. 

PRISONS,  BREACH  OF,  fee. 


Abt.  4.  ^  8.  Tlie  People  v.  Ross,  J2  Johns.  389.     Where  A,  con- 

Con,  fined  in  prison,  attempts  to  escape  by  breaking  it,  in  consequence 

In   ^96  '  h   °^  which,  B,  another  prisoner  escapes,  A  is  guilty  of  an  offence 
29, '       '     '  within  the  20th  section  of  the  act  declaring  the  punishment  of 

crimes. 
Akt.  5.  §  7.  Indictment  on  Massachusetts  statute  1786,  ch.  65,  s.  6, 

Con.  for  pound  breach,  and  held,  the  illegality  of  tbe  distress  cannot 

s  Kelt.  at4— be  shown  in  defence,  and  pound  breach,  or  delivering  creamres 
waJA^B^"""  ^'^^  *''^  pound,  is  extended  to  creatures  going  at  large,  and  im- 
B«ate,  Jr.  pounded  on  statute  1799,  ch.  61.  The  town  voted,  neat  cattle 
should  not  go  at  large.  Tbe  objection  was,  the  eight  cows  im- 
pounded, were  turned  out  of  a  field  by  its  owner,  into  the  high- 
way, where  the  Geld  driver  and  pound  keeper  took  them.  Ad- 
judged he  look  tbem  at  large. 
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CHAPTER  CCX. 
PKUURV  AND  SOSORNAHON  OF  PEHUBY. 

^  9.  ladictment  (or  perjurj/.  Alleged,  tiiaton  the  trial  of  sn 
indictmeot  ugainet  J.  H.,  tbe  deft,  niclcedly  devising  and  intend- 
ing to  iDJure  aod  a^iieve  the  said  J.  H.,  and  lo  cause  him  to 
be  wrongfully  convicted,  did,  at  said  trial,  of  the  said  indictment, 
appear  as  a  wimess,  and  was  then  aod  there  sworn,  &£.,  and 
theo  and  there,  faltdv  and  malicioaili/  gave  false  leitimanji 
«gainst  tbe  said  J.  H.,  kc^  by  falsely  deposing,  &c.,  and  so  tbe 
jurors  Bay,  that  the  deft,  committed  wilful  and  corrupt  perjury. 
Jn  arrest  of  iudmeDt,  held,  this  count  was  bad,  for  not  aUeging 
tbe  defi.  mlJmUy  or  corrvftltf  swotefaUely. 

Aaotber  count  alleged,  that  at  the  trial  of  J.  H.,  be  was  found 
HitItT, '  by  meaea  of  false  and  material  tesdmony  of  the  deft.,  in 
ne  first  count  mentioaed.'  Tiiat  the  defL,  knowingly,  falsely, 
vilfiiUy,  and  corruptly,  made  affidavit,  that  tbe  evidence  given 
1^  him  at  ibe  trial  of  J.  H.  was  true  ;  '  whereas,  it  was  false  in 
Ibe  particulars,  in  the  first  count  asagned  and  set  forth.'  Held, 
dtis  count  was  also  bad,  as  it  should  have  averred  distinctly,  die 
deft,  was  sworn  as  a  witness,  and  deposed  lo  certain  facts,  at 
tbe  trial  of  J.  H.,  instead  of  leaving  it  to  be  taken  by  intend- 
ment Rule,  mti  ibr  a  new  trial,  made  absolute.  Abbot,  C.  s  Bun.  ft 
J.,  '  every  definilioa  of  perjury  is  swearing  vnlfaUy  and  corrupt-  ^^-  •*•-* 
fjr,  diat  which  is  false.*  StavauL 

^  3.  In  case  of  piracy,  the  civil  remedy  is  not  merged  in  the^j^^  g 
criminal  offence,  the  proper^  of  the  party  robbed  is  not  di-    q^ 
vested  by  the  piraucal  capture.     So  was  the  law  even  in  the 
dme  of  Crolce  and  Ventris :  and  as  he  msy  recover  his  property, 
jt  seems  he  may  recover  the  value  of  it  from  the  goods  of  ±e  jg  ^nait. 
offender,  widiin  reach  of  (he  admiralty.    Even  at  comuioo  law,47»— «7, 
such  merger  was  confined  to  felooiea,  and  by  that  law,  piracy  Mums,  fcc 
was  no  felony.  IL'^SJktJ 

^  X.  See  index,  Slavery;  especially  ch.  196,  a.  8,  hic.    In- Art.  10. 
dictment  under  the  dave  iradt  act  of  April  20,  1618,  ch.  373,    (<(^, 
was  asainst  the  owner  of  the  ship.     Toe  indictment  charged, 
that  toe  defU  Gooding,  being  a  citizen  of  the  United  States,     . 

after  pawii:^  tbe  ad,  «c.  to  wit,  on ,  al  the  district  of 

Maryland,  did  fit  out  for  himself,  as  owner,  in  the  port  of  B, 
wittua  the  jurisdiction  of  the  United  Sutes,  and  within  the  juris- 
dioiion  of  this  oourt,  a  certain  vessel,  called  tbe  General  Win- 
der, With  intent  to  employ  tbe  said  vessel,  the  General  Winder, 
in  procuring  negroes  from  a  foreign  country,  to  wit,  from  the 
contioeot  olAfrica,  to  be  transported  to  another  place,  to  wit, 
to  tbe  Island  of  Cuba,  in  tbe  West  Indies,  to  be  sold  as  slaves, 
ccotraiy  to  the  true  intent  and  meaning  of  the  act  of  coogress, 
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Vol.  VII.  in  sucb  case  made  and  provided,  to  the  evil  exaraple  of  odien, 
Cr.  310.  iu  libe  case  offending;,  and  against  the  peace,  govemmeDt,  and 
^rt.  10.    dignity  of  the  said  United  Slates ;  six  other  couats.     Held,  1. 
Con.       Testimony  of  the  master's  declaration  being  a  part  of  the  re» 
^^^p^^^i,^,   getta,  connected  with  acts  in  furtherance  of  the  voyage,  and 
within  the  scope  of  his  authority,  rb  agent  of  the  owner  in  the 
conduct  of  the  guilty  enterprize,  was  admissible  in  evidence, 
against  the  owner,  on  saJd  indictment :  2.  Evidence  admissible, 
the  owner  authorized,  and  by  his  agents,  superintended  the  fit- 
ment, without  being  personally  present;    3.   Not  essential  10 
constitute  a  fitting  out,  that  every  equipment  necessary  f(»'  k 
slave  voyage,  or   any  equipment  peculiarly  adapted  to  such 
voyage,  should  be  talten  on  board.     It  ts  sufficient,  if  ibe  vessel 
be  actually  filled  out  with  intent  to  be  employed  in  the  slave 
trade  :  4.  Not  necessary  to  specify  the  particulars  of  the  fitting 
United  State)  out ;  enough  to  lay  the  oSence  in  the  words  of  the  act :  5.  NtK 
•■  OwjdiMji2 necessary  there  be  a  principal  oHender,  aided  by  the  deft. :   aH 
*80^9  Wheat  "^^  principals  who  are  concerned:    6.  But  necessary  to  aver, 
381.' S91,  409 ;  the  vessel  was  built,  fitted  out,  Sec.,  or  caused  to  sail,  or  be  sent 
i«  WhMt6ft-a,,,ay^  w('(A»w  the  juriidiction  of  ike  United  State*:   7.  fitted 
its'  sieve  "''  •**"'  ^'!->  "^^  intent  to  employ,  S/v.  :    8.    In  crinmal  proceed- 
Tci'de  caeei.    ings,  the  ontu  probandi  rests  on  the  prosecutor,  generally. 


CHAPTER  CCXI. 

BIOTS,  lie. 


Abt   1  ^  ®*  A  negro  slave  may  commit  a  riot  with  two  white  p 

fjQ„  '  2  Mc  Cord,  462:  2.  Three,  or  more  persons  assembled  for  the 
Stua  •.Cole,  purpose  of  patrolling,  may,  by  their  conduct,  be  guilr^-  of  a  riol : 
fce.,  a  ifc  '  nor  can  a  captain  of  n  beat  company,  make  himself  captain  of 
C<wd,  117.        ji  patrole  ;  3.  Patrollers  may  be  indicted  for  a  riot,  at  consmon 

law,  in  beating  negroes,  inter  alia,  though  by  the  statute,  a 
U.  specific  penalty  is  imposed  for  the  ofience  of  beating  negroes. 

Art.  3.  ^3.  Revolt  in  a  ship  at  a  foreign  port.    This  was  an  io- 

Con.  dictment  for  an  endeavour  to  commit  a  revolt  on  the  high  seas, 

3  Huoo,  475,  on  hoard  the  brig  Prudent,  Ellis,  master.  The  indictment  was 
UoiMStetei  qjj  i2,|i  gectlon  of  the  act  of  congress,  of  April  30, 1790,  ch.  9. 
*°  '■  Held,  an  ofience,  though  committed  in  a  foreign  pwt :  nor  is  it 

necessary  to  prove  it  committed  on  the  high  seas :   enough  to 

prove   it  committed  in  such  port.     Cited  3  Wheatoii,  397; 

6  do.  76-103;    1   Mason's  R.   147-443,   United   States  r. 

Hamilton. 
Art.  4.  §  l^-  -D»«»"*»'S"  tdwolmttstert.    The  superintendmg  school 

Con.  committee  have  no  power  to  dismiss,  unless  for  one  of  the  causes 

8  Oreenl.  460- mentioned  in  the  statute  of  1831,  eh.  117,  and  this  must  be  by 
4U. 
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writii^  under  their  bands,  especially  ajngiung  the  cbum  of  dis-  V(»..  VII. 
mUsal.     Decided  ia  his  action,  ibr  lus  salary  accrued  after  his  Ca.  211. 
attempted  dismissJoo.     The  third  section  of  the  law  jvovides,     ^ri.  4. 
'  the  said  committee,  shall  have  power  to  digmisa  any  schod-       Con. 
master  or  mistress,  who  shall  be  found  incapable  or  unfit,  to 
teach  any  acbool,  notwithstanding  tlieir  having  procured  ibe 
requisits  certificate.'     As  this  is  a  power  riven  to  one  par^ 
only,  to  vacate  a  cwitract,  it  must  be  strictly  pursued.     '  The 
superintending  committee,  are  constituted  by  the  statute,  a  tri- 
bunal, to  adjudicate  upon  the  unfitness  or  incapacity  of  the 
master.' 

^  1  con.  Form  of  the  indictment  at  the  court  of  common  Art.  5. 
pleas.     Slates  the  population,  lie.  j    and  neglect  to'  support  a    Con. 
grammar  school,  &&,  iic.   Plea,  not  guilty, — appeal  E£c.    Held,  it  Mm.  R. 
1.  No  person  can  be  lawfully  employed  as  a  town  Bchootmssta,  ^^J^^t'i^T 
so  as  to  prevent  the  town's  being  indictable,  unless  he  Jirit  pro-  infaAbituiii  or 
duce  the  evidence  of  his  qualiQcations  required  by  statute  of  Dedhun. 
1789,  ch.  Id :  2.  To  constitute  a  grammar  school  on  the  said 
statute,  it  must  be  duly  regulated  as  to  the  admisaion  of  scholars : 
3,  The  master  must  be  engaged  to  keep  a  school  of  that  de- 
scriptioD;  as  such  a  grammar  school  required  to  be  kept  by 
ev6iT  town  having  200  families  or  householders,  must  be  kept 
ibr  the  use  of  all  Sie  inhabitants  of  the  town. 

^  6.  Id  New  York.  Statutes,  sess.  35,  ch.  24 ;  sess.  37,  ch. 
192;  sess.  42,  ch.  152;  sess.  45,  ch.  256  :  (April  17,  1822.) 
By  these  statutes,  the  inhabitants  of  school  districts  are  autho- 
rized to  meet,  have  a  sworn  clerk,  and  rote  a  tax  on  the  resi- 
dent inhabitants  of  it,  lor  building  a  school-house,  Sic.,  and  to 
choose  trustees  to  assess  the  sum  voted,  by  assessment  on  the 
taxable  inhabitants,  agreeable  to  the  levy  on  which  the  town  was 
taxed  the  preceding  year.  Cases  decided ;  Robinson  e.  Doge, 
18  Johns.  R.  351 ;  13  do.  444;  16  do.  135.  The  district 
must,  in  every  case,  vote  an  exact  sum,  and  expressly  empower 
the  trustees  to  assess  that  sum. 

^7.  A  towD  has  no  power  to  alter  the  limite  of  a  school  dis-s  Pick,  828. 
trici,  so  as  lo  destroy  the  corporation  without  its  consent,  nor  so 
as  to  aimul  ot  impair  conb'acts  made  with  the  corporation. 

%  8.  April  1S28.  See  mmdemvt,  ch.  186,  a.  2.  s.  95,  pointsO  Hck.  sn- 
decided :  1.  If  a  person  appointed  to  warn  a  school  district,  re-  ?'lJ'''"™° 
turn  be  warned  the  inhabitants,  not  stating  the  dme  or  mawier 
of  warning,  and  they  meet,  and  vole  to  raise  a  sum  of  money 
aod  this  vote  is  duly  certified  to  the  assessors,  they  are  bound  to 
assess  the  tax,  and  neither  they  or  the  town  treasurer  can  inquire 
into  the  regularity  of  the  proceedings  antecedent  to  the  meet- 
ing: 2.  A  school  district  may  be  assessed  on  the  valuation  of 
propertj'  taken  in  reference  to  the  town  taxes,  for  the  same 
year :  3.  If,  after  a  tax  has  been  raised,  and  assessed  on  the  said 
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.  inhabitants,  as  part  of  the  district,  is  set  off  to  another  district, 
,  the  inhabitants  of  such  part  remain  Hable  to  pajr  such  tax,  the 
debt  being  fixed  by  the  assessment.  A  man's  tax  is  fixed  as  a 
debt,  when  it  is  assessed,  not  when  it  is  voted.  By  statute 
1817,  whcD  a  great  change  was  made  in  the  capacities  of  school 
districts,  by  that  act  they  were  made  corporations  to  sue  end  be 
sued,  to  receive  donations,  raise  monies,  &£■ :  by  it,  ih^  '  are 
placed  on  tlic  same  footing,  in  regard  to  the  objects  for  wluch 
they  are  erected,  as  towns,  parishes,  or  other  municipal  cor- 
porations.' 

Art.  15.  Protecution  of  crimet  limited  to  tioo  and  three  yean- 
-^  1.  Limitations  as  to  prosecutions,  found  in  the  act  of  ctm- 
gress  of  April  30,  1790,  s.  32,  in  these  words,  viz.:  'that 
no  person  or  persons  shall  be  prosecuted,  tried,  or  punished 
for  treason,  or  other  capital  offences  aforesaid,  wilful  murder 
and  forgery  excepted,  unless  the  indictment  for  the  same  shall 
be  found  by  a  grand  jury,  within  three  years  next  after  the 
treason  or  capital. offence  aforesaid,  shall  be  done  or  committed  : 
nor  shall  any  person  be  prosecuted,  tried,  or  punished,  for  any 
offence  not  capital,  nor  for  any  fine  or  forfeiture  under  any  penal 
statute,  unless  the  indictment  or  information  for  the  same,  shall 
be  found,  or  instituted  within  two  years  from  the  time  of  com- 
mitting the  offence,  or  incurring  the  fine  or  forfeiture  aforesaid, 
provided  that  nothing  herein  contained,  shall  extend  to  any  per- 
son or  persons  fleeing  from  justice.' 

^  2,  Military  prosecutions  limited  to  two  years.  See  the 
98th  article  in  the  rules,  inc.,  for  governing  the  armies  of  the 
United  States,  in  these  words,  viz  :  '  No  person  shall  be  liable 
to  be  tried  and  punished  by  a  general  court  martial,  for  any  of- 
fence which  shall  appear  to  have  been  committed  more  than 
two  years  before  the  issuing  of  the  order  for  such  trial,  unless 
the  person,  by  reason  ofhaving  absented  himself,  or  some  other 
manifest  impediment,  shall  not  have  been  amenable  to  justice 
within  that  period.' 

'^  3.  So  offences  against  the  slave  acts  of  congress,  must  be 
prosecuted  in  two  yeRrs  next  after  committed  :  see  a.  6,  dus 
chapter,  especially  s.  6  ;  and  by  force  of  the  said  act  of  April 
30,  1790,  though  the  slave  acts  were  enacted  subsequently, 
a  Crinch.  338.  §  4.  The  act  of  congress  of  April  30,  1790,  limiting  the  pro- 
secution on  penal  statutes,  extends  to  penaldes  created  after,  as 
well  as  before  the  act. 
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Crimes  aJtecting  individuals. 


Art.  ■ 
Con. 


■§  2  eoH.  However  small  the  part  burnt,  it  is  arson.     !  6  ftla  is      i.^^.-^*- 
R.  105. 

SettiDg  fire  to  a  jail  by  a  prisoner,  for  ibe  purpose  of  afleciing  }J/^^|^' 
his  escape,  is  not  arson  ;  nor  is  it  wilful  burning  of  an  inhabited  «.  coReret. 
dwelling  liouse,  within  the  meaning  of  the  first  section ;  ch.  20, 
sess.  3&,  though  the  jail  is  to  be  deemed  such  house  within 
the  act. 

Arson  is  severely  punished  in  all  the  States.  In  the  night 
time,  or  being  accessary  thereto,  death,  in  Maine,  in  Massachu- 
setts ;  in  Rhode  Island,  night  or  day. 

la  New  Hampshire.  Arson  :  solitary  imprisonment,  not  ex- 
ceeding six  months,  and  labor  for  life. 

In  Vermont.  Arson  :  of  a-  dwellinghouse  or  any  other  build- 
ing, or  of  any  stacks  of  corn,  hay  or  grain,  hard  labor  in  the 
Sute  prison,  not  exceeding  ten  years,  and  fine,  not  exceeding 
^1000,  or  either.  Death,  for'arson,  where  any  person  suffers 
death  in  consequence,  or  is  injured  in  his  or  her  body,  or 
members. 

In  Connecticut.  Death  :  causing  the  death,  or  eadangeriog 
the  Ufe  of  any  person.  Arson  :  common  case,  State  prison,  not 
exceeding  seven  years. 

In  Pennsylvania.  Arson :  first  offence,  imprisonment,  not  less 
than  one,  nor  more  than  ten  years ;  second  ofience,  not  more 
then  fifteen  years. 

In  New  Jersey.  Fine,  and  hard  labor  not  exceeding  fifteen 
years. 

In  Delaware.  Arson :  burning  any  dwellinghouse,  court- 
house, or  any  office  in  which  public  records  are  kept, — death. 

In  Maryland.  Arson:  death  or  penitentiary,  not  less  than 
five,  nor  more  than  twenty  years. 

In  Virginia.     Deatii.     See  crimes  In  Virginia  al  large. 

§  2.  1  Nolt  &t  Mc;  Cord,  583,  the  State  v.  Ginns,  held,  ioAht.  7. 
break  and   enter,  by  night,   a   storehouse,  in  which  no  one    C»n. 
sleeps,   and   which  has  no  internal   communication   with  the 
dwellinghouse,  and  Is  unconnected  with  it,  except  by  a  fence,  is 
not  bui^lary. 

In  Maryland.  Burglar)'  and  accessary  before  the  fact :  pun- 
ishment; restoration  of  property,  or  paying  the  value,  and  State 
prison  not  less  than  three,  nor  more  than  ten  years. 

In  Pennsylvania.  First  offence,  not  less  than  two,  nor  more 
than  ten  years :  second  offence,  not  exceeding  fifteen  years. 

In  New  Jersey.  Burglary  :  fine,  and  confinement  to  hard 
Ubor,  not  exceeding  ten  years. 

In  Delaware.     Burglary  :  death. 
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Vol.  VII.       In  Connecticut.     Confinement  in  the  Slate  prisoU)  not  ex- 
Ch.  212,  ceeding  seven  years. 
^rt  7.         In  Rhode  Island.     Burglai^,  and  accessary  betbre  the  fact : 

Con.       punishment,  death. 
^,,^.^,,i^/        In  New  Hampshire.     Bur^aiy,  defined  as  at  commoc  lair, 
soliury  imprisonment,  not  exceeding  six  months,  and  hard  labor 
for  life. 

In  Vermont.     Burglary;  State  prison,  not  ezeeeding  filteeg 
years,  and  fine,  not  exceeding  ^1000,  or  ehber. 
In  Maine,  as  in  MBSsachusetts. 


CHAPTER  CCXUI. 


^f  ^  2.  ^  ^  ^o"-  '^°  constitute  a  forgery  of  an  order  for  ibe  delir* 

Cg'j^^  eiy  of  goods  on  statute  1804,  c.  130,  s.  I,  it  is  nol  aecessaiy 

IT  Mtv.  R.  4S  the  person,  whose  name  is  forged,  have  goods  in  the  draww's 

-«■  handa. 

3  GresDi.  M6-     Forgery,  at  common  law,  may  be  committed  (^  any  wriang, 

•w,  iMB  «f  which  if  genuine  would  operate  as  the  foundation  of  aootber'a 
liability.  The  forgery,  in  this  case,  was  of  selectmen's  letter 
of  credit  of  a  person  to  the  amount  of  $500,  so  formed,  if 
genuine,  as  to  hold  them  liable.  See  Bex  v.  Ward,  s.  5,  thia 
article. 

2  H.H.^p.       To  prove  a  bank  bill  is  forged,  it  is  competent  to  offer  the 

HSiirf.  "'  testimony  of  persons  skilful  in  respect  to  money  and  hand- 
writing, and  who  have  seen  what  has  passed  as  genuine  signa- 
tures of  the  president  and  cashier,  thou^  the  persona  never 
saw  them  write. 

This  oJibnce  of  forgery  is  variously  defined  in  the  difierent 
Slates  and  almost  invariably  punished  in  Sute  prisons,  so  far 
as'  they  exist. 

^  23.  6  Cowen,  72—76,  the  Peojde  v.  George  Peacoeb. 
He  was  convicted  of  forgery,  at  a  court  of  oyer  and  terminer. 
Facts.  May  12,  1826,  the  brig  Rival  arrived  at  New  York, 
^  with  a  quantity  of  coal,  consigned  to  George  Peacock — there 
being  two  persons  Qf  that  name,  residing  in  different  streets  of 
the  city.  The  consignment  was  in  truth  intended,  not  to  the 
prisoner,  but  to  the  other  George  Peacock,  and  this  wa» 
known  to  the  prisoner.  He  claimed  the  coal ;  and  went  to 
Mr  Masters,  the  conngnee  of  the  ship,  and  told  him  the  coal 
belonged  to  him,  the  prisoner,  he  then  went  to  Mr  Pell,  said 
he  had  a  quantity  of  coal,  and  wanted  an  advance.  Pell 
made  an  advance  of  ^Idt))  on  the  deft's.  signing  over  to  hiiB 
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the  permit  for  the  delivery  of  the  coal.     Id  sigalng,  he  did  Vol.  VII. 
not  imitate  the  handwriting  of  any  person,  hut  signed  his  own  Ch.  313. 
proper  name  id  his  onn  handwriting.     Held,  this  was  forgery,     Jirt.  3. 
and  not  the  merely  obtaining  goods  on  false  pretences.     Was       Con. 
urged  for  the  deft.,  this  was  so  obtaining  the  goods,  under  the     ^^'-v'-w' 
ftitute  1  R.  L.  410,3.  13. 

^  10.  In  Uiis  case  the  indictment  stated  that  the  deft,  on  Art.  5. 
I   '    '  at had  in  his  possession  a  certain  false,  forged,  and    Con- 
counterfeited   promissory   note  for   the   payment   or  money, 
which  said   false,  &u:.  note  is  to  the  following  purport  and 
efiect,  to  wit,  (stating  a  bank  bill,  purporting  to  be  issued   by 
the  Merchants'  Bank   in   Providence,   Rhode   Island,)  that 

the  delt.  on ,  with  force  and  arms  at ,  the  aforesaid 

false,  8zc.  note  did  utter  and  publish  as  true  to  one  A  B,  with 

intent  the  said  A  B,  then  and  there  to  injure  and   defrand, 

the  deft,  then  and  there  well  knowing  the  same  promissory 

note  to  he  false,  8ec.  against  the  peace,  be.     Held,  a  good 

indieimeat,  as  the  forgery  was  to  the  injury  of  an  individual, 

and   that  it  was  not  necessary  to  allege  the  existence  of  the 

hank.     The  president  and  cashier  being  out  of  the  State  two 

witnesses,  much  used  to  inspecting  their  bills,  were  admitted 

to  prove  the  one  in  question  counterfeited,  though  they  had  ^pj  k  K  4? 

never  seen  the  president  or  cashier  write.     Partly  on  Massa-  ComDMDw'lt^ 

chusetts  act  of  1818,  c.  110,  allowing  such  evidence  as  toeCarey— 2 

hanks  in  Massachusetts  more  than  forty  miles  from  the  place  _J^'£I_ 

of  trial.  486.     '     ' 

^  11.  Forging  a  deed  in  New  York,  for  lands  in  Missouri, 
or  in  another  State,  is  an  ofience  indictable  and  punishable 
under  the'  act  to  prevent  forgery,  and  declaring  the  punish-  ^^^J^'* 
ment  of  crimes.  joIum.  fi.  iS4. 

^  12.  Not  forgery  to  draw  an  order  in  these  words,  '  pay 
lo  John  Low,  orbearer,  $1500,  in  N.  Myer's  bills  or  yours,'        p.^,. 
the  order  not  being  for  the  payment  of  money  or  the  delivery  F-in^Sn?  'i 
of  goods.  Johna.  R.  Mft. 

^  39.  Indictment  for  forging  a  promissory  note  according  toS  ^ic-  sn, 
'the  purport  and  effect  following,  I  promise,'  tac.  instead  of '  I  g.'pH^btcr. 
pronused.'     Held,  no   material  variance  :    3.    The   fact  of 
foipag  a  note  within  a  county  cannot  be  inferred  from  its 
having  been  uttered  therein. 

^  34.   Copjf,  Sfc,  tufd.     Indictment  for  a  forgery  in  alter- Art.  6. 
ing  a  bank  check.     Held,  1.  It  is  best  to  state  the   lenor  of   Con, 
the  instrument ;  and  it  must  be  proved  as  stated  ;  2.  If  the  t  Hum,  464- 
instrument  be  destroyed  or  suppressed  by  the  prisoner,  tbeg^|^^'^^j_ 
tenor  may  he  proved,  and  the   fact  of  the  destruction,  iic.tDD. 
being  stated  in  the  indictment  will  excuse  not  stating  the  ten- 
or :  3.  The  proof  may  be  by  a  copy  sworn  to  or  parol  evi- 
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Vol.  VII.  dflQce :    4.    A  check  drawn  in  Philadelphia,  on  Bomod,  in 
Ch.  213.  favor  of  the  prisoner  then  in  Fhiladelpfais,  and  who  produced 
Art.  6.    the  altered  check  in  Boston,  if  no  evidence  it  was  nitered 
Con.       elsewhere,  it  is  prima  facte  evidence  it  was  altered  in  Masaa- 
\^>~v'^    cbusetts ;  that  being  the  first  State  where  it  known  to  be  alter- 
ed :  5.  Forgeries  iinder  the  laws  of  the  United  Stales  must 
be  tried  in  the  district  wliere  the  crime  is  committed.     Ver- 
dict guilty.     There  was  no  direct  evidence  by  whom,  when, 
or  where  the  check  wns  altered,  nor  any  copy.     See  Bos.  & 
P.  3 ;  N6W  R.  87-96,  Rex  v.  Crocker,  and  cases  cited ; 
3  East  P.  C.  c.  19,  s.  49  and  s.  61. 

^  25.  A  was  indicted  for  forgery  of  a  note  of  a  bank  in- 
corporated by  the  name  of  '  the  president  and  directors  of 
the  Bank  of  Soiillt  Carolina  ; '  and  the  note  given  in  evidence 
was  of'  a  bank  incorporated  by  the  name   of  '  the  Bank  of 
South  Carolina.'     Held,  the  evidence  did  not  support  the  in- 
State*.  Wi-     dietment :  2.    Forgery   may   be  committed    in    akering    the 
tei«,2CoD«t.   words  or  figures  on   a  bank  note,  so  as  to  make  it  appear  to 
Sep.  669.        [izve  been  given  for  a  larger  sum. 

^  26.  The  deft,  was  indicted  for  passing  a  counterfeit  utver 
dollar  knowingly  :  evidence  he  had  counterfeited  other  dol- 
lars held  not  to  be  admissible  :  3.  In  an  indictmenC  for  pass- 
a'r"iwb''ite'  '"^  cpunterfeit  money,  knowing   it  to   be  counterfeit,  must 
7IJB.  "■  charge  it  to  have  been  done  with  intent  to  defraud  tho  prose- 

cutor or  some  other  person.  But  3.  If  the  deft,  he  indicted 
^^2  CottM*"  '^°'  counterfeiting  money,  evidence  he  was  in  possession  of  in- 
B.  TM.  struments  for  coining  Is  admissible  to  prove  the  scienter. 

^  37.  On  the  act  of  1737,  the  deft,  was  indicted  for  steal- 
ing bank  bills,  Eu;.     It  must  be  stated  there  was  a  sum  certain 
ML^UcCwd  ^"®  °"  '^°  "°'^'  '"**'  "*"  P^'**  *'''*"  *''°  larceny  was  eommit- 
ezj.  'ted. 

Tbe  People  e.  <§  28.  Dflft.  was  convicted  of  having  feloniously  forced  a 
o!^6«-  '""^  "''*'  '"*'"''  '"  defraud  one  J.  S.  Held,  1.  It  is  a  gen- 
SH.    '  eral  rule,  that,  in  an  indiciment  for   forgery,  the  instnimenl 

foiled  must  be  described  particularly  :  2.  But  if  in  the  hands 
of  the  deft.,  or  lost,  or  destroyed  by  him,  the  indictment  may 
show  this  excuse  and  state  the  instrument  in  general  terms,  if 
it  contain  enough  to  show  the  oSence :  3.  Dates,  suras,  and 
times  of  payment  may  be  omitted :  4.  And  parol  evideitce 
given  of  the  contents  :  5.  If  the  instrument  was  in  the  defl's. 
hands,  when  he  uttered  and  published  it,  it  KprtTnafacie  evi- 
dence it  continues  in  his  control  at  the  time  of  the  trial. 
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CHAPTER  CCXIV.  Cn.  214. 

LAECENV.  -^J^J- 

§  10.  Larceny  of  a  slave  may  be  committed  by  anoltier     'j "v-w^ 
slave,  though  no  force  be  employed:  2.  The  act  of  »754|^-^^^- 
makes  it  felony,  (larceny,)  witlioui  benefit  of  clergy,  Mo  io-Coid,  it4. 
▼eigle,  steal,  or  carry  away  any  negro  or  slaves-*     This  act 
applies  to  negroes  as  well,  as  to  while  persons. 

^  11.  The  jury  may  convict  the  deft,  of  petit  larceny,  8t»»».B«n- 
where  the  property  stolen  is  proved  to  be  of  greater  value  ^  g^^ 
than  twelve  pence. 

§  14.  1  Pick.  R.  375.  It  is  larceny,  if  a  miller  receives  Art.  4. 
barilla  to  grind,  fraudulently  retains  a  part  of  it,  and  returns  a  C»n. 
miiture  of  barilla  and  plaister  of  Paris.    -2  Pick.  521. 

^  15.  Under  the  act  of  1736-7,  making  it  felony  to  steal, 
'  any  warrant,  bill,  or  promissory  note  for  payment  of  money.' 
An  indictment  may  be  maintained  for  stealing  a  bank  note  of 
an  incorporated  bank  :  2.  And  it  is  not  a  valid  objection  to 
an  indictment  in  such  case,  that  the  bank  bill  is  described  as 
a' promissory  note.' 

4  4  con.  Indictment  for   robbery.      Held,  to   make   the  Art.  7. 
crime  capital,  within  the  first  section  of  ibe  act  of  1618,  c.    Con. 
124,  it  is  sufficient  the  party  be  armed  with  a  dangerous  wea-i'MsM.  B. 
pon,  with  intent  to  kill  or  maim  the  party  assaulted  by  him,  |||^^^,^^' 
in  case  such  killing  or  maiming  be  necessary  to  his  purpose  of  Hartia. 
robbing,  and  that  he  have  the  power  of  executing  such  intent. 

Robbery.  This  crime  is  not  generally  punished  with  death 
in  the  United  States. 

Im  JVew  JBampskire — piinisbment,  solilar)'  imprisonment  not 
exceeding  six  months,  and  hard  labor  for  life. 

In  Vermont — punished  ns  that  State  punishes  burglary. 

In  Connecticut — State  prison  not  exceeding  seven  years : 
for  life,  if  armed  with  a  dangerous  weapon. 

In  Rhode  lilarxd — robbery  and  accessory  before  the  fact, 
death. 

in  A'etc  Jeney — (ine  and  confinement  to  hard  labor  not 
exceeding  fifteen  years. 

In  Pennsylvania — punishment  for  the  first  offence,  impri- 
sonment not  exceeding  seven  years,  nor  less  than  one  :  second 
offence,  not  less  than  twelve  years. 

in  Maryland — robbery  or  accessory  before  the  fact,  pun- 
ishment, restoration  of  the  property,  or  paying  the  value,  and 
penitentiary  not  less  than  three,  nor  more  than  ten  years. 

§  8.  MassachKsetts  statute,  February  8,  1825,  c.  51,  en- Art.  12. 
acts,  that  if  any  cashier,  or  other  officer,  or  servant,  of  any    Con. 
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Vol.  VII.  bank,  tncor|>orated  within  this  coinmonwe&lih,  for  (he  purpoie 
Ch.  314.  °r  issuing  bills  or  notes,  who  shall  embezzle  or  frauduleotlr 
Art.  12.    convert  to  his  own  use,  or  fraudulently  take  or  secrete,  with 
Con.       intent  to  convert  to  his  own  use,  any  money,  note,  bill,  obliga- 
\^>-v-^    lion,  security,  bullion,  or  effects  of,  or  belonging  to  such  bank, 
and  in  its   possession,  or  belonging  to  any  person  or  persons, 
or  body  politic  or  corporate,  and  deposited  in  such  bank,  shall 
be  deemed,  in  so  doing,  to  have  oommilled  the  criaoe  of  Ui- 
ceny ;  and   every  periion  so  offending,  or  assisting  and  aiding 
therein,  being  thereof   duly  convicted  in  any  court  of  this 
Commonwealth,  having  jurisdiction  of  such  offence,  shall  be 
punished  by  solitary  imprisonment,  in  the  common  gaol,  f>r  the 
State  prison,  for  a  period  not  less  tlian  three  months,  and  not 
exceeding  one  year,  and  by  con6nemenl  afterwards  to  bard 
labor  in  the  common  gnol,  or  4bo  Slate  prison,  for  a  period 
not  less  than  three  years,  and  not  exceeding  ten  years,  ac- 
cording to  the  degree  and  aggravation  of  the  offence.' 


CHAPTER  CCXV. 

MURDER,  MANSLAUGHTER,  be. 


Abt.  S.  ^  22.  J^orlh  Carolina.     Where  the  act  of  ISI?  declar«d 

Con.  that  the  offence  of  killing  a  slave  should  be  considered  homi- 

cide as  at  common  law.     Held,  that  the  murder  of  a  slave 
was  a  felony  of  the  same  degree  as  llic  murder  of  a  freeman, 
SttU  V.  Scott,  and  so  ousted  of  the  benefit  of  clergy  by  the  statute  23  H.  8, 
1  Ruffla,  24.    j.jj    J       2    rpijg   ^^^j^   j^i^jjj  ^C  jjj^  ^p^  ^f.  jg  j^^ ,  jjj  pam^ 

the  offence  of  killing  a  slave,'  was  to  make  the  killing  of  a 

slave,  where   it  is   extenuated   by  legal   provocation,   man- 

»^.       •»   ^  tlauffkter,  and  to  punish  it  in  the  same  manner  as  the  man- 
Stats  «.  Tick-    ,    ^  r         !■  rni  ,1-1  I 

«n,  IHawka,  slaughter  ol  a  free   person.     1  he  general  rule  is,  that  tsonu 
iio.  are  not,  but  blows  are,  a  sufficient  provocation  to  make  homi- 

cide manslaughter. 

Even  this  crime  of  murder  is  not  in  all  cases  punished  with 
death  in  the  United  States. 

In  Maine,  murder,  and  being  accessory  thereto  before  the 
fact,  punishment  is  dealh.     So  in  Mauachtuetls,  as  above. 

In  JVew  Hampthire — murder,  death.  So  in  Vermont, 
Rhode  Island,  Connecticut,  New  York,  New  Jersey.  Penn- 
tylvania  not,  in  the  second  degree  ;  but  first  offence  imprison- 
ment not  less  than  four,  nor  more  than  twelve  years :  second 
offence,  that  is,  of  murder  in  the  second  degree,  imprison- 
ment for  life.  In  Maryland— murder,  deaUi,  first  degree.  In 
Delaware — murder,  death.     Id  Virginia — murder  in  tlie  first 
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degree,  desth :  in  the  secoDd  degree,  penitentiary,  not  less  Vol.  VII. 
ttm  five,  uor  more  than  eigbtsen  years,  bi  post.  Cr.  31&. 

^  6.  A.  D.  17€d,  the  fai^and  wss  murdered  by  tbe  deft,  in    Abt.  6. 
MaryUnd,  and  bis  widow  prosecuted  her  appeal  of  murder      Con. 
^atiist  tbe  deft.,  who  was  IcHind  guilty  of  the  murder  by  a  jury    s^-.j-t^ 
and  executed.  See  all  the  forms,  iHar.  Si  McH.  227-229,  only 
case  of  the  kind  found  in  America ;  and  this  ten  years  before 
tbe  revoIutioDary  war. 

Defii.  in  murder,  ifc.  jointly  ittdieted,  how  tried.  Drew  and 
Quinby,  so  indicted  as  above,  tried  separately  on  account  of 
Aeir  cfaallenges.  But,  12  Wheat,  460-486,  U.  States  o.  Mar- 
efoant  and  Cotson,  held,  this  i>  n<M  of  right,  but  at  the  court's 
diacretion.  If  any  right  to  separate,  it  is  at  common  law,  which 
the  federal  courts  must  recognize  and  enforce. 

§  7.  The  act  of  South  Carolina  of  1740,  to  punish  the  mur- 
der of  a  slave,  is  not  repealed  by  the  act  of  1821,  talcing  ^way^l^'^^^ 
the  benefit  of  clergy.  .    4S3.  ' 

^  8.  Where  a  bill  for  murder  and  manslaughter,  was  thrown 
out  by  the  grand  jury  for  murder,  but  found  for  the  manslaught- 
er, the  solicitor  entered  a  noUe  prosequi,  intending  to  present  a  gtkta  c.  Oui- 
oew  bill  for  iffunfer.     The  court  refused  to  discharge  the  pri-dcn,siife 
aoner,  but  admitted  him  to  bail.  ^"''  •"■ 


CHAPTER  CCXVI. 

PER  INFORTUNIUM,  SE  DEFENDENDO. 

^  18.  The  deft,  was  indicted  for  murder  in  August,  1823.  Art.  3. 
j>lea  not  guilty ;  defence,  self-defence.     Held,  1.  No  man  has  a    Con. 
right  to  defend  his  properly,  (other  than  his   dwelling-house,)  2  HxJa.  280- 
agsinst  a  mere  trespasser,  by  making  use  of  a  deadly  weapon : ^j^^'  "■ 
2.  Evidence  to  show  the  prisoner  was  in  possession  of  land, 
and  that  the  deceased  was  coming  to  commit  a  trespass  upon  it, 
caonot  be  received  in  justification  or  excuse,  of  the  homicide 
commhted ;  but  so  far  as  it  goes  to  shew  the  state  of  feeling  of 
the  parties  towards  each  other  at  the  time  of  the  act  committed, 
it  may  be  received  :  3.  So  with  the  same  view,  evidence  may 
be  given  of  law  suits  existing  between  the  parties,  but  the  court 
will  not  enter  into  the  investigation  of  such  legal  proceedings,  to 
see  whether  the  suits  were  malicious  or  not :  4.  Nor  will  the 
court  inquire  into  the  title  of  ihe  land,  on  which  the  act  was 
committed,  to  see  whether  it  belonged  to  the  prisoner  or  the  de- 
ceased :  5.  Parol  evidence  of  what  was  sworn  before  the  coro- 
oer's  inquest,  and  reduced  to  writing  by  him,  cannot  be  re- 
ceived :  6.  A  conversation  of  the  deceased  with  a  third  person, 
or  acts  of  the  deceased  which  never  came  to  the  prisoner's 
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Vol.  Vn.  knowledge,  cannot  be  received  in  evidence.  Verdict,  oun- 
Ch.  316.  slaughter.  Sentence,  three  years  imprisonmeDt  in  the  state 
Jlrt,  S.      pnson,  Qt  hard  labour,  and  a  fine  of  ^1000. 

Con.  §  '^-  Held,  a  minor  under  founeen  years  of  age  may  be  in- 

^^,,^_^^  dieted  for  an  assault  with  intent  to  commit  a  rape.  The  court 
2  Pick.  R.  880  ^^'^>  Parker,  Chief  Justice,  dissenting,  '  an  inteniion  to  do  an  act 
—asi.  does  not  necessarily  imply  an  ability  to  do  it.* 

^  16.  In  rape,  ihe  least  penetration  is  sufficient  to  constitute 
the  crime  :  2.  The  testimony   of  an  infant  of  seven  years  of 
'  age,  corroborated  by  circumstances,   was  held  sufficient  to  jus- 

stiter.  Le  tify  a  coHviction  for  a  rape.  The  punishment  of  this  ofience 
Biuic,  I  CoDBt  has  varied  very  much,  at  different  times  and  in  different  places. 
Rep.  SM.  jn  1828,  it  was  punished  in  Maryland  with  death,  or  peniten- 
tiary, not  less  than  one,  nor  .more  than  twentyone  years.  In 
Virginia,  as  post.  In  Delaware,  by  death ;  go  in  Connecticut ; 
50  in  Rhode  Island,  also,  accessary  before  the  fact ;  so  in  Mas- 
sachusetts, as  above;  so  in  Maine. 

In  New  Hampshire,  solitary  imprisonment,  not  less  than  six 
months,  and  hard  labour  for  life. 

In  Vermont,  hard  labour  in  the  slate  prison,  not  exceeding 
ten  years  :  and  fine  not  exceeding  $1000,  or  either. 

In  New  Jersey,  fine,  solitary  imprisonment  to  hard  labour,  not 
exceeding  fifteen  years. 

In  Pennsylvania,  first  offence  not  less  than  two  nor  more  than 

twelve  years. 

Art.  7.  ^  ^-  Changing  venue.    In  a  capital  case,  held  suffident  tar 

Con, '       changing  the  venue,  that  the  prisoner  swore,  be  believed,  he 

State  V.  Wii-    could  not  obtain  an  impartial  trial,  because  a  sura  of  money  had 

ji™'A""^    been  raised  by  subscription,  by  some  of  the  dtizens  of  the  dis- 

'  Irict,  10  apprehend  him. 


CHAPTER  CCXVII. 

PLEADINGS,  WARRANTS  OF  ARRESTS. 


Art.  3.  ^  16.    This  was  an  indictment  of  assault  and  battery,  and 

Con  false  imprisonment,  committed  on  the  body  of  a  negro  named 

^^ek.Rep.     Randolph.     He  was  a  slave  of  a  Virginian,  fiedfrom  his  owner, 

moniretiib  v.  ^"^  found  in  Massachusetts,  was  seized  by  the  administrator  of 

Griflth.  the  former  owner.     One  question  was  if  he  could  be  so  seized 

witkovt  a  warrant  authorizing  his  arrest.     Held,  that  by  Ihe  act 

of  Congress,  2  sess.  ch.  7,  he  might  be  so  seized  witkoiU  a 

warrant  in  order  lo  take  him  before  a  judge.    See  some  parts  of 

ibis  case  in  another  chapter. 
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VdL.  vn, 

CHAPTER  CCXVin.  Cb.2I8. 

Jlrt.  2. 
Cm. 

^  3  con.  Held,  that  an  indictment  lies  at  common  Jaw  for    ^^"n-'^.' 
disorderly  behaviour  in  town  meetings:  2.  An  indictment  con- J|,^^-^_ 
eluding  contra  formam  itatnti,  may  be  good,  if  the  facts  charged  monwcdih  v. 
amount  to  an  ofience  at  common  law,  and  aie  not  within  the  Ho»;. 
purview  of  any  statute.     In  such  case  the  indictment  must  be 
at  common  law,  and  contra  formam,  &c.  must  be  viewed  as  sur- 
plusage:  3.  To  incur  the  penalty  of  the  stat.  of  1785,  ch.  75, 
3.  6,  for  such  behaviour,  the  offender  must  persist  in  it  after  no- 
tice from  the  moderator,  and  neglecting  to  leave  the  meeting. 

Every  ofience  tending  to  the  general  con-uption  of  morals,  as 
esbibiljng  an  obscene  picture,  though  not  publicly,  but  to  sundry 
persons,  for  money,  in  the  offender's  house,  is  indictable  at  com-jiT*''' 
mon  law, 

^  20  con.  So  to  cast  a  dead  body  into  a  river  without  the 
rites  of  chrisiiaa  sepulture,  is  indictable  as  an  offence  against 
common  decency-  1  Greenl.  226-23S,  Kannvan's  case.  The 
court  said '  that  before  the  late  statute  of  Massachusetts  was 
enacted,  it  was  an  offence  at  common  law,  to  dig  up  the  bodies 
of  those  buried,  for  dissection. 

§  21  con.  So  it  lies  for  malicioutlf),  wickedly,  and  vnffullyT^t}'^^'' 
killing  a  cow,  the  property  of  another :  2.  Generally,  acts  in- en  au-jiso. 
jurious  to  private  persons,  which  tend  to  excite  violent  resent*       . 
menl,  and  thus  produce  disturbance  of  the  peace,  are  indict- 
able. 

^  36  con.  Ravara  was  consul  of  Genoa,  and  was  indicted 
for  sundry  anonymous  and  threatening  letters  to  extort  money. 
Tliis  was  an  offence  at  common  law  merely.  The  indictment 
was  in  a  federal  court,  no  statute  in  the  case,  but  Ihe  court  bad 
jurisdiction  of  the  persAn  under  the  federal  consliiutton,  the 
deft,  being  consul.  In  all  the  rest  the  court  proceeded  to  indict, 
try,  convict,  and  punish,  by  the  common  law  in  force  in  the 
State,  and  if  there  had  been  a  State  statute,  fixing  the  penalty, 
Skc.  that  must  have  been,  it  is  conceived,  made  the  rule  of  ii. 
Sect.  34  of  the  judicial  act  of  congress,  Sept.  24,  1789  ;  and 
if  no  such  statute  provision,  the  common  law  of  the  State  must 
have  furnished  rules  of  proceeding,  but  see  Burr's  cases,  A.  D. 
1807.    Each  Slate  has  its  common  law. 

^  33.  If  A  be  in  possession  of.B's  slave,  claiming  property 
in  him,  it  is  an  indictable  offence  f&r  B  to  take  liim  iyjforce, 
tboogh  the  force  be  not  used  towards  A.     So  eave-dropping  is  2  Tenn  R  9S 
indictable.  108, 
^  34.  South  Carolina.     By  her  new  constitution,  art.  3,  s. 
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Vol.  VII.  3)  <■)!  public  prosecutions  must  be  by  indietmatt,  found  by  & 
Cu.  318.  grand  juiy.  Hence  there  can  be  no  proceeding  by  iitforMa- 
Ari.  3.    '«"•■     1  Bay,  267  ;  1  Nott  U  McCord,  23. 

Con.  %  l'^-  ^  person  cannot  be  indicted  undei  tbe  act  or  1788, 

^^,,^^,^    for  *  inarkinE  n  log.'     1  Const.  Rep.  1 16. 

^  18.  Nor  does  an  indictment  lie  for  taking  up  and  remov- 
ing a  comer  stone  in  the  boundary  line  betiveen  A  and  B,  vith 
intent  to  injure  and  endanger  B.  Stale  e.  burroughs,  2  Hals. 
426-428.  Cited  Rex  r.  Wheatly,  Sic.,  proving  it  a  mere  pri- 
vate o&nce. 
J  .   E  %  10.    Tbe  daption  of  an  indicimertt  must  set  forth  that  it 

Con  '         ^^  found  at  a  special  court,  if  the  fact  were  so ;  but  where  tbe 
''         caption  was  defective  In  tfai?  respect,  tbe  court  Mve  leave  to 
amend  after  conviction.     Sinte  «.  Williams,  2  McCord,  301. 
Art   7  ^  ^^'  ^''^'"^  ""  indiciment   under  the  act  of  IS19,  ciiarg- 

n  '  *  es  the  passing  of  counterfeit  bank  notea,  of  a  bank  not  within 
the  Stale,  it  is  nnt  good,  unless  it  avers  that  such  a  bank  ex- 
ists, as  that  by  which  the  counterfeit  note  purports  to  have  been 
issued.     Slate  v.  Twitly,  2  Hawks,  248.     See  s.  31. 

^  30.  Where  an  indictment  is  on  n  statute  thirty  years  old, 
dUrViuwl'i  P'"'''''''"'"S  "flence  after  a  time  speciGed,  it  is  not  necessary  to 
439.'  allege  expressly,  the  ofience  was  committed  after  tbe  making 

of  the  statute.     Otherwise,  if  tbe  statute  be  a  recent  one. 
Sfiev  Win]      ^31-  ^1  ot^  indictment,  were  the  words  '  false,  forged,  and 
2  H&wki,  443!  counterfeit  promissory  note,  commonly  called  a  bank  note,  of 

Sttt       B«ed  ^'^*''  ""  ■*''*  ^""'^  °^  *^*  ^""^  °^  ^^^^  Carolina.'     Held, 
s  Hawks,  46. '  I'li't  this  indictment  cnntaineil  a  sufficient  averment  of  the  ex- 
istence of  such  a  bank.      And  an  indictment  for  tbe  murder  of 
a  slave  concluding  at  common  law,  is  good. 

^  33.  The  indictment  must  sliow,  expressly,  that  tbe  coun- 
ty in  which  the  oSence  was  committed,  is  within  the  jurisdit* 
tion  of  the  court.     Slate  t>.  Adams,  Mariin,  33. 

^  33.  An  indiciment   charging  ihi  defi.  was  a  common 

Sabbath  breaker  and  propbaner  of  the  Lord's  Day,  commonly 

called  Sunday  ;  and  that  he,  on  divert  days,  being  Lord's  Dnys, 

did  keep  a  certain  open  shop,  and  then  and  there  exposed  fo 

sate,  divers  goods,  Lc,,  to  negroes  sod  others,  to  the  great 

damage  of  the  good  citizens,  Sic.,  was  held  insufficient,  aixt 

judgment  was  arrested.     State  v.  Brown,  2  Murph.  224. 

Bnckatt  e.         ^  34.  Every  indictment  must  state  the  day,  month,  and 

Suts,  3  Tyler,  year,  in  which  the  offence  is  alleged  to  have  been  committed, 

I'sg.  and  in  burglary,  ibe  Aour ;  and  though  another  day  may  be 

8HB]s.9ei.     shown  in  evidence,  on  the  trial,  yet  it  must  be  a  day  witbia 

■    SIS^Tt'  ^'  '''*  '^'"^  prescribed  by  the  statute  of  limitations  :  2.  It  rs  not 

Iicabi«!com-  necessary  to  insert  the  words  vi  et  armxt,  where  they  may  be 

mMtireaiih.     fairly  implied  from  other  words  in  the  competent  informalioa. 

Of  indictment. 
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^  4.  After  ■  {>riHmeT  hu  plcsded  not  guilty,  ind  tbe  jury  Vol.  VII. 
isebw^ed,  it  i*  too  law  to  more  to  plrad  a  mtfiioRer;  2.    Cb.  218. 
Wbore  then  are  two  or  more  dittinct  counrt  in  an  indictment,    ^rt.  9. 
chaining  diffsrent  and  distinct  oftucea,  and  (tunnbible  diSer-       Con. 
enily,  a  general  verdict  of  guilty  ii  bad.     State  v.  Montague,  .  n.«-v-w 
S  McCord,  967. 

^  14.  A  eoin|>ltint  for  a  breach  of  a  by*l«v  of  Boston,  Art.  14. 
concluding  against  tiie  form  of  ibe  by-Itws  in  toch  case  made  and    Con. 

Sirorided,  is  not  sufficient,  «ilbout  concluding,  also,  agliinst  the 
brm  of  the  sialute.     O'Pick.  44,  Commonweailh  v.  Gay. 

^   13  ran.  L.  was    indicted  on  llie  net  of  congress  of  July  Aut.  Id. 
39,  1S13,  ch.  34,  s.  4  and  9,  graniing  a  bounty  to  vessels  em-    Con. 
ployed  in  the  cod  fisheries,  for  making  a  false  declaration.  ^  '*'"'"■  **> 
The  indictment  stated  the  paper  purporKsd  the  vessel  was  ofj^^bMatB.* 
tbe  burden  n(  fourteen  ions  fonyfive  ninetyfifihs  of  a  inn,  tbe 

Eper  produced  was  fourteen  ions  fif^  ninetyfiftbs  of  a  ton. 
eld,  tbe  varianco  wai  fatal. 


CHAPTER  CCXIX. 

INFORBtATlONS. 


^  10  con.  An  informauoD  atuended  without  the  sanction  of  Art.  1. 
the  attorney  general,  ordered  to  be  taken  off  the  file,  wiili    Con. 
costs.    A  bill  cannot  be  dismissed  by  agreement  of  the  parties,  2(i****  *  ^' 
ibere  must  be  some  act  of  the  court  (o  the  purpose ;   an  p.  us. 
amendment  cannot  be  permitted  without  the  sanction  of  the  Attoiotr  Gu- 
ettorney  general.  v^.' 

%  21.  Since  tbe  last  constilutioi  was  adopted  in   SoutbAsT.  7. 
Carolina,  by  a.  3,  s.  2,  there  can  be  no  informations  in  that   Con. 
Slate ;  but  all  prosecutions  of  offences  must  be  by  indictmem 
found  by  a  grand  jury. 

^  22.  A  prisoner  cannot  be  tried  in  Xew  Jersey  on  a  cor- 
oner's inquest,  where  it  finds  the  deft,  guilty  of  murder,  and 
tbe  grand  jury  find  a  bill  for  manslaughter  only,  be  must  be 
tried  on  their  bill  or  indictment.    State  s.  Powell,  2  Hals.)  344. 


CHAPTER  CCXX. 
PLEADINGS  IN  CBIHINAL  CASES. 


^  13.  Case  of  coiUempi  in  Maryland^  of  county ,  judges,  j^    g 

A,  was  indicted  for  murder  in  the  county  court  of ,    *,  ' 

September  20,  1791.    The  attorney  geowal  of  tbe  State  is- 
sued out  of  ibe  general  court  office  e  writ  of  eeriiorari,  diroot- 
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Vol.  VII.  *d  to  the  chief  justics  aad  associate  justices  of  said  couoijr 
Ch.  220.  court,  to  reihove  said  iodictnieat,  &c.,  returnable,  he,  Octo- 
Jlrt.  S.     ber  1, 1791.    These  said  county  justices  made  return,  refusing 
Con.       to  allow  said  certtorart,  OD  several  grounds,  I.  The  aUomef 
s,r-v~^     general  had  no  power  in  vacation  to  issue  it ;  and  they  proceed- 
ed to  trial.     On  his  motion,  the  general  court  summoned  the. 
said  county  justices  to  show  cause  why  an  attachment  of  con- 
tempi  should  not  issue  against  them  for  said  refusal,  &C.,  and 
'  90  going  to  trial.     On  the  return,  (be  chief  justice  appeared 
^or  himself  and  associates.    General  court,  held,  the  certiorari 
was  legally  issued,  and  tbem  'guilty  of  a  contempt  of  the 
State's  process ; '  therefor  an  attachment  issued ;  returnable, 
H**niulm   ^*'  *''^y  appeared  ;  on  hearing,  chief  justice  fined  30».,  and 
S(>t«  ■.  StoDc  ^""^^  °^  '■^^  others  SOi.  and  costs,  8ic.     This  proceeding  was 
fc  >l.  at  commoD  law,  and  is  applicable  to  every  State,  in  substance. 

Attachment  for  contempt  in  disobedience  of  a  decree  of  the 
chancery  court,  lies  only  for  disobedience  of  what  is  decreed, 
not  for  what  may  be  decreed.  1  Rand.  242-247. 
TWlieit3»—  ^  13.  He  was  committed  for  a  contempt,  by  the  circuit 
^^KeuMy**  court  for  the  district  of  Columbia.  Jones  moved  the  supreme 
court  of  the  United  Slates  for  a  writ  of  habeoM  eorpui  to  bring 
Kearney  up.  The  court  held  it  had  power  so  to  do,  where  a 
person  is  imprisoned  uader  a  warrant  or  order  of  any  other 
court  of  the  United  Slates.  But  it  has  no  appellate  jurisdic- 
tion in  criminal  cases;  so  cannot  revise  the  judgment  of  the 
circuit  court  by  writ  of  error,  in  any  case,  where  a  party  has 
been  convicted  of  a  public  offence :  writ  denied.  Kearney 
was  in  execution  on  the  judgment  of  a  competent  court.  See 
8  Wils.  16S,  Crosby's  Case;  Burford's  and  oth6r  cases,  in 
this  chapter. 

^  14.  A  rule  for  an  attachment  for  not  p^ormingan  award, 

wilt   not  be  granted,  there  not  having  been  any  demand  of 

performance,  &,c.     1  Cowen,  39-40,  Knight  »■  Carey  &  al. 

Many  cases  cited,  all  English. 

Am.  7.  .§  II.  No  process  of  outlawry  in  dvU  causes  in  Pennsyl- 

Con.  vania.     1  Serg.  b  R.  36. 

A&T.  12.         ^  ^'  Pi'ocess  of  outlawry  faund  in  this  chapter,  articles  T 
^g„  to  12,  is  so  little  in  use  in  modern  practice,  that  it  is  scarcely 

ever  to  be  found  in  any  late  reports  or  statutes. 


CHAPTER  CCXXI. 

PLEADINGS  IN  CRIMINAL  CASES. 


Abt>  6  $  ^'  P""')^''  authorities.  6  Cowen,  555-568.  If  a  juror, 

C^_  '       balore  trial,  express  an  opinioo,  it  is  cause  of  challenge,  and 
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casps  cited  ;  as  Durell  v,  Mosker,  8  John.  445,  fac. ;  Pringle  Vol.  VI, 
V.  Huse,  1  Cowen,  432;  Burr's  Trial,  vol.  I,  370-419,  &.c.   Ch.  190. 

§  14.  Challenge,  because  the  juror  had  given  opinion  after    j}rl.  6. 
lummoned  a;  a  juror.     A  large  portion  of  the    doctrine  of       Con. 
challenge  lo  jurors,  in  New  York,  is  found  collected  from  En-     Vrfi-v^fc,- 
glish  and  Amecican   authorities,  hoth  in   criminal   and  civil 
cases.     1  Cowen,  433-443.     Notes,  p.  436  to  443. 

^  1.  Indictment  for  assault  and  battery.     Plea  a  former Ast.  6. 
coHTiciion  before  a  justice  of  the  peace,  for  the  same  oSence.    Con. 
Slate  replied,  obtained  b;  the  defi's.  fraud  ;  rejoinder  and  is-  rN.  H.  Rep. 
sua  on  that  fact;  found   against  him  and   adjudged   no  b". U^'^'jJ^ 
Little  employed  the  person  who  filed  the  complaint  before  the 
justice;  that  person  directed  the  service,  and  what  witnesses 
lo  be  summoned  ;  and  an  attorney  was  paid  by  Little  to  ap- 
pear in  behalf  of  the  State,  and  all  the  proceedings  were  con- 
ducted under  Little's  agency.     The  fraud  was  an  injury  to  the 
Stale,  in  reducing  the  fine  before  the  justice. 

Several  persons  are  convicted  of  a  misdemeanor,  a  new 
trial  cannot  be  moved,  unless  they  are  all  present  in  court,  and 
it  is  not  a  sufficient  excuse  for  absence,  that  they  are  in  cus- 
tody on  civil  process.     4  Barn.  &  Cres.  329. 

§  4.  Notwithstanding  the  act  of  1741,  a  slave  tried  for  a  g^^  „  lj,„  I 
capital  crime,  may  be  convicted  on  the  testimony  of  a  slave,  Hiwk*,  434. 
uncoiToborated  by  pregnant  circumstances. 

^  5.  One  convicted  of  larceny,  fyc.     The  owner  of  a  slave,  8tu»».  Buna, 
by  his  agent,  assents  the  defts.  may  take  him  away;  but  in fcc., S Tajlor, 
order  to  apprehend  the  felons ;  they  in  so  doing  are  not  guilty  **' 
of  larceny  or  seduction,  under  the  act  of  1779.     But  where 
the  defts.  bring  a  slave  to  a  particular  place,  after  such  assent, 
btit  in  pursuance  of  a  plan  matured  before  tbe  assent  given,  if 
the  jury  are  satisfied  that  both  defts.  were  privy  to  the  felony, 
and  equally  concerned,  they  may  properly  convict  them. 

^  6.  Under  the  act  of  1740,  the  payment  of  one  fine  is  notstitee.  Snith, 
sufficient,  where  several  have  been  indicted  and  convicted  of  J'^  *  **' 
killing  a  slave  on  sudden   heat  and   passions  ;  but  every  one        ' 
convicted  is  severally  liable  for  the  whole. 

^  7.  To  convict  A  of  a  second  crime  of  petty  larceny,  he  Ths  F«i^ie  •. 
RiUBt  commit  it  after  convicted  of  the  first.  This  is  the  true  ^^^j^t' 
construction  of  tbe  statute,  (sesa.  42,  cb.  246,  s.  40,)  providing     '  i 

that  every  person  who  shall  he  a  second  time  duly  convicted 
of  pettf '  larceny,  shall  be  adjudged  lo  imprisonment  in  the 
State  prison.  Statutes  extended  to  other  felonies  the  same 
way,  that  is, '  convicted  or  attainted  of  nny  of  the  said  felonies 
committed  after  the  said  first  cooviction,'  act  of  March  36, 
1796.     Some  other  acts  are  different;  but  the  court  seemed  ; 

to  think  they  all  ought  to  have  the  same  construction  ;  thai  is. 
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Vol.  VII.  in  ord«r  to  toflict  tke  greater  pmMhmenl  on  the  Mcood  tSeott, 

Cb.  3Sl.   >'  nuBt  be  committed  after  tbe  conviction  of  the  first.     Tbe 

Jirt.  B.     court  said,  '  we  thiolc  Uie  difierence  of  pbraseology  m  these 

CoH,      several  statutes  was  merely  accidental;  that  the  Icgialtture 

^^M„_^    meaDt  the  same  thing  in  each,  which  is,  thu  the  oonvieiioii 

shell  precede  tiie  second  oiflence.     The  reaspoable  eonstme- 

lion  is  giveo  by  Hawkuis.'     (C.  P.  cb.  40,  s.  3.)     ■  Where 

the  rule  is  laid  down  (bus :  when  a  statute  makes  a  second  of- 

feitee  felony,  or  subjects  it  to  a  heavier  punnhment  than  At 

first,  it  is  alnajs  implied  that  such  second  afience  cmght  to  be 

committed  after  a  conviction  for  the  first ;   for  tbe  gentler 

method  ihall  first  be  tried,  which  perbaps  may  prove  efiectoal.' 

^  i  ton.  Error  to  tbe  supreme  court  of  Vermont,  being  the 

highest  court  of  law  in'  that  State,  also  on  35tb  section  of  the 


Abt.  10. 

Con. 

|WbMt.8i>-judician^   act  of  Sept.  34,  1789,  ch.  30.     Held,  1.  The  ap- 

Vmi  Nom''      Pfi""**  jurisdiciicHi  of  the  supreme  court  of  tbe  United  States 

may  be  exercised  by  a  writ  of  error  issufsd  by  tbe  clerk  of  tbe 

circuit  court  under  the  seal  of  that  court  in  the  fiirm  prescribed 

by  the  ^t  of  congress  of  May  1,  1793,  ch.  187,  s.  9,  aod  ibe 

writ  itself  need  not  stale  that  it  is  directed  to  afauU  judgment 

of  the  State  court,  or  t^at  the  court  is  the  highut  court  of  law 

or  equity  of  the  State  :  2.  This  jurisdichon  arises  under  the 

consliiuiion  laws  and  treaties  of  the  Union,  and  is  sot  limited  by 

the  value  of  the  matters  in  dispute  ;  3.  This  jurisdiction  extends 

to  a  case  where  both  parties  claim  a  right  or  title  under  the 

.    same  act  of  congress,  and  die  decision  is  against  tbe  right  or 

title  claimed  by  either  party  under  such  acts. 

Art.  17.  ^  7  con.  Indictment  for  petjury.     Held]  two  witnesses  are 

Con.  not  necessary  to  disprove  the  facts  swoin  to  by  ths  deft.     But 

t  Koit.  *-Mc  where  there  is  but  one  witness  in  addition  to  his  testimony,  some 

th«s'iateV    'o'her  independent  evidence  ought  to  be  produced  :  2.  Where 

UsytnNKl.       there  has  been  a  conviction  for  perjury,  and  tbe  words  stated  in 

the  indictment  from  the  face  of  it,  .do  not  appear  to  be  material, 

by  averment,  or  by  tbe  context  of  the  indictment,  or  by  their 

own  import,  judgment  will  be  arrested.  - 

1  MeConl.  Where  A  is  indicted  for  a  riot  committed  by  him  .jnd  foor 

"■■■  others,  the  others  must  be  named  or  said  to  be  unknowa  ;  if  not 

so  the  judgment  must  be  arrested. 

■§  14.  Contict,  addUumal  punuhment,  fyc.  6  Rck.  «W, 
Commonwealth  v.  Keniston.  Oct.  6,  1835,  he  was  sentenced 
to  solitary  confinement  for  ten  days,  and  hard  labour  two  years 
in  the  State  prison,  and  the  same  day  was  removed  thiilier.  Oct. 
16,  1927,  the  first  day  of  the  term,  the  solicitor  general  filed  an 
itiformation  stating  a  former  conviction  and  sentence  to  bard  la- 
bour for  another  offence,  and  praying  that  an  additioiMl  puniib- 
nMDt  might  be  awarded  piirsuant  to  nat.  1817,  ch.  176.   Cant, 
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tte  think  iha  inromiadon  sliould  be  filed  befove  the  prisoner's  Vol.  VII. 
term  of  punishment  has  expired,  the  da^r  of  commitment  is  to  Ch.  331. 
be  reckoned  a  part  of  term.  Hence  this  expired  the  15lh  of  Art.  18. 
Oct.  1837.     Prisoner  discharged.  Con. 

Here  at  the  close  of  mmtnM  hw,  designating  the  offences  ^^-v-^^  ' 
and  the  various  kinds  of  punishments  thereor,  the  proceedings, 
tzc.  so  far  ss  coiiected  in  this  nork,  under  their  respective 
heads;  as  Arson,  Burglary,  Conspiracy^  Duelling,  Larceny, 
Murder,  Robbery,  &c.,  and  having  noticed  the  criminal  laws  of 
Massachuselts,  so,  principally,  those  of  Maine,  quite  at  large,  it 
may  now  be  useful  lo  bring  into  one  view,  the  principal 
crimes  in  some  other  States  and  the  punishments  thereof,  as  in 
chapters  197  to  231,  both  included.  Crimes  and  offences,  and 
their  penalties,  and  judicial  proceedings  in  most  of  the  States, 
have,  in  part,  been  considered,  it  is  believed,  that  adding  the 
principal  crimes  and  offences  in  Vtrginia,  as  in  1828,  and  the 
punishments  and  penalties  annexed  thereto,  and  selecting  some 
more  cases  from  other  Stales,  as  much  ctimlnal  latv  will  be  con- 
tained in  this  Abridgment,  as  is  suitable  to  the  nature  of  tite 
work,  though  so  large  a  one. 

^  1.     Vii^inia,  the  principal  crimes,  &c.  follow. 

Treason,  (against  the  State  must  be  meant,)  punishment, 
death  by  banging. 

Slaves  conspiring  to  rebel,  or  to  murder  any  free  person, 
death. 

Murder  in  the  first  degree,  punishment,  death. 

Killing  a  person  in  a  duel  ts  deemed  murder,  and  death  the 
punish  ment. 

Rape  by  a  slave,  or  if  one  carnally  know  or  abuse  a  female, 
child  under  ten  years  of  age,  punishment  is  death,  so 

Buggery  by  a  slave,  with  man  or  beast,  same  punishment. 
See  diese  crimes  committed  by  free  persons,  in  subsequent 
pages. 

Arson,  punishment,  death  for  all,  and  if  a  slave  he  accessary 
to  arson,  his  punishment  is  death. 

Wilfully  setting  fire  to  a  house  in  a  town  by  night  or  by  day, 
the  punishment  is  death. 

Slaves  wilfully  burning  any  bam,  stable,  shop,  corahouse, 
Itc.,  death.  H 

If  a  slave  break  any  warehouse,  storehouse,  antltake  money, 
goods,  or  chattels,  the  punishment  is  deaih.  We  shall  see,  m 
subsequent  pages,  slaves  are  punished  with  death  in  nine  other 
cases.  So  free  persons  committing  crimes  after  they  have  been 
imprisoned  for  life. 

A  free  person  advising  or  conspiring  with  a  slave  in  rebel- 
lion or  murder,  death  is  the  punishment. 

Punishments  in  the  penitentiary,  as  stealing  or  seUtng  a  free 

TOL.  IX,  84 
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Vol.  VII,  person  for  a  alav«,  peDitentiary,  oot  leea  thtiii  on^,  ngr:  bk^ 

Ch.  321.  than  ten,  years. 

,3rl.  IS.         Stealing  a  slave,  penitentiarjr,  not  less  than  three,  nor  more 

Con.       than  eight,  years. 
.  s.f-v'N..'         Murder  or  second  degree,  peoitenliary,  not  less  than  5ve,  nor 
more  (han  eighteen,  years. 

Robbery,  or  accessary  before  the  fact,  restoration,  or  pay- 
ment, penitentiary,  not  less  tiian  five,  noj  niore  than  ten,  years. 

Burglary,  punished  as  robbery. 

Manslaughter,  penitentiary,  not  less  than  two,  nor  more  than 
ten,  years,  and  to  give  bonds. 

Maiming,  by  cutting  out  the  tongue,  putting  out  the  eye,  tifi. 
Sic,  and  aiding  therein,  penitentiary,  not  less  than  two,  nor 
more  than  ten  years,  and  Sne  not  exceeding  jlOOO. 

Challenging,  to  a  duel,  or  accepting  a  challenge,  forever  dis- 
qualifies for  oBice. 

Rape  as  scce&sary,  penitentiary,  not  less  than  ten,  mr  more 
than  twentyone,  years.     Free  persons. 

Carnally  knowing  or  abusing  a  female  child  under  ten  years 
of  age,  or  accessary  before  the  fact,  penitentiary,  not  less  th^ 
one  nor  more  than  ten,  years.     Fr^  persons- 

A  slave  attempting  to  ravi^  a  white  woman,  punishioeBt,  cat- 
tration. 

Buggery  with  man  or  beast,  penitentiary,  not  lesg  than  one, 
nor  more  dian  ten,  years ;  means  by  a  while  persoo.  See  slave 
above. 

Accessary  to  arson,  if  a,  free  person,  penitentiary,  not  less 
than  ten,  nor  more  than  twentyone  years. 

Maliciously  setting  fire  to  any  bam,  shop,  stable,  stack  of 
wheat,  corn,  be.  by  night  or  day,  aiding  ana  abetting,  to  pij: 
all  damages,  and  penitentiary  or  jail,  not  less  than  two,  oor  more 
than  five,  years. 

Wilfully  burning  a  house,  or  bouses  other  than  those  before 
enumerated,  either  by  night  pr  day,  peniientiaiy,  not  less  than 
one,  nor  more  than  ten,  years. 

Felonious  brealiing  any  warehouse  or  storehouse,  and  taking 
any  money,  goods,  Sic.,  or  aiding  and  abetting,  penitentiary,  irat 
less  than  one,  nor  more  than  ten,  years ;  free  persons. 

Keeping  a.  Faro  Bank,  E.  O.  table,  &cc.  or  suffering  them  to 
be  used  on  die  premises  of  an  innholder,  penitentiary,  not  less 
one,  nor  more  than  two  years,  and  fine  not  exceeding  (500. 

Forcible  abduction  and  marriage,  penitentiary,  not  less  than 
two,  nor  more  than  ten,  years. 

Unlawfully  taking  away  from  parent  or  guardian  any  female 
under  ten  years,  imprisonment,  not  more  than  two  years ;  and  tak- 
ing away  and  defloweiing  any  maid  or  woman  child,  imprisoD- 
ment  for  five  years. 
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Peiiuryandsubomadonofpeijury,6nenotexceedingJ1000,  Vol.  VII 
itnprisoninent  one  year;  forfeiture  of  any  office  of  honor  or  Ch.  221, 
profit  which  he  may  hold,  and  forever  incapable  of  holding  any  jjrt.  18. 
office  in  the  State.  Con. 

Juror  accepting  a  bribe,  fine  not  less  thati  ten  times  the    ^^-.^-^^ 
Jlniount  or  value  of  the  bribe  taken,  imprisonment  six  mondis, 
And  to  be  subject  to  the  same  disabiUties  as  in  cases  of  peijury. 

Embracery,  or  procuring  a  juror  to  accept  a  bribe,  fine  as  in 
the  case  of  a  juror,  imprisonment,  twelve  months,  and  the  same 
disabilities. 

Foi^rj^  of  current  com  or  bank  notes,  or  aiding  in  such  for- 
gery with  intent  to  injure  or  defraud,  or  passing  or  ofiering  to 
pass  such  counterfeit  coin  or  bank  ikotes,  with  intent  to  defraud, 
penitentiary,  not  less  than  ten,  nor  more  than  twenty,  years. 

Foi^og  or  procuring  to  be  forged,  or  keeping  or  concealing 
any  instrument  for  the  purpose  of  forging  coin,  bank  notes,  Sic. 
or  the  seal  of  any  banking  company,  or  any  public  official 
mb],  when  against  a  banking  company,  penitentiary,  not  less 
than  five,  nor  more  than  fifteen  years  ;  wlien  in  relation  to  any 
other  public  seal,  penitentiary,  not  less  than  one,  nor  more  than 
ten,  years. 

Forging  of  any  check,  post  note,  or  order  on  any  bank, 
be.  or  obtaining,  or  attempting  to  obtain,  any  monies.  Sic.  by 
means  of  such  forged  check,  post  note,  or  order,  or  aiding 
therein,  penitentiary,  not  less  than  two,  nor  more  than  ten, 
years. 

Forgery  of  anj^  land  warrant,  or  other  warrant,  issued  hy  the 
Stale,  or  United  States,  or  any  bill  of  credit,  record,  deed, 
vOl,  note,  bond,  &c.,  penitentiary,  not  less  than  one,  nor  more 
than  ten,  years. 

Forging  or  counterfeiting  die  brand  or  mark  of  any  inspector 
of  tobacco,  or  exporting  tobacco,  with  such  forged  brand  or 
mark,  with  intent  to  defraud,  penitentiary,  not  less  tiian  one,  nor 
itiore  than  ten,  years.  The  same  penalty  for  voluntarily  des- 
troying or  concealing  any  codicil,  or  will,  or  aiding  therem. 

A  shive  committing  any  of  the  above  foi^eries.  Sic.,  puiiish- 
ttient  death. 

Obtaining  money  or  goods  by  false  tokens;  imprisonment,  not 
exceeding  one  year,  and  setting  in  the  pillory. 

Horse  stealing,  or  accessary,  penitentiary,  not  less  than  five, 
not  mote  tiian  ten,  years.     If  by  a  slave,  death. 

Buyer  or  receiver  of  stolen  horses,  knowing  them  to  be  such, 
and  accessaries,  penitentiary,  not  less  than  six  months,  nor  more 
than  four  years.     If  a  slave,  death. 

Embezzling,  or  stealing,  or  taking  away  any  record,  writ,  re- 
tftht,  process,  frarrant,  toe.  of  aiiy  court,  penitentiary,  not  less 
than  onei  nor  more  than  ten,  years.   If  by  a  slave,  puni^ment. 
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Vol.  VII.  Grand  larceny,  or  when  the  value  of  property  exceeds  #lO, 
Cb.  231.  restoration  of  the  goods  or  payment  of  the  value,  and  peniten- 
Jlrt.  18.    tiary,  not  less  than  one,  nm  more  than  three,  yearsi 

Con.  Petitlarceoy.orunder  $10, 6rst  offence,  restoration  or  payrawii, 

^^^.^^.^^  and  confinement  in  the  county  jail,  not  less  than  one,  dot  more 
than  six  months,  and  fed  on  low,  coarse  diet,  as  convicts  are  fed 
in  the  penitentiary,  and  punished  by  stripes,  at  the  discretioQ  of 
the  court,  to  be  indicted  at  one  time,  or  difierent  times,  not  ex- 
ceeding thirtynioe  at  any  one  time. 

Petit  larceny,  second  offence,  penitentiary^  not  less  than 
five,  nor  more  than  ten,  years. 

Persons  having  been  once  sentenced  to  the  penitentiary  for 
sn  ofience,  if  afterwards  convicted  of  any  other  ofeoce,  of 
which,  being  convicted,  would  subject  them  to  confioement  in 
the  penitentiary  for  a  term  not  less  than  five  years,  the  punish- 
ment is  imprisonment  for  life. 

Any  person,  after  having  been  tried  before  convicted,  and 
sentenced  to  the  penitentiary,  who  shall  be  a  third  time  con- 
victed and  sentenced,  imprisonment  for  life. 

By  a  law  enacted  in  March,  1824,  persons  convicted  of  of- 
fences, which,  by  any  existing  law,  would  subject  tliem  to  im- 
Srisonment  in  the  penitentiary  for  life,  are  to  be  punished  with 
eath  by  hanging.  Persons  sentenced  to  the  peniteniiarj',  are 
by  law  to  suf^r  solitary  confinement  for  a  term  of  time,  not  less 
than  one  eighth,  normorethanonehalf  of  the  term  of  sentence; 
this  confinement  to  be  at  convenient  intervals  of  dme,  reserving 
always  three  months  to  be  inflicted  immediately  preceding  dis- 
charge. But  the  superintendent  may,  if  the  pnysician  shall 
judge  the  health  of  the  convict  require  it,  remove  any  convict 
from  the  solitary  cell. 

Wilfully  setting  fire  to,  or  burning  any  bridge,  of  the  vahieof 
jtlOO,  penitetitiary,  not  less  than  two,  nor  more  than  ten,  years. 
If  a  slave,  death. 

Destruction  or  wilful  injury  of  a  canal,  and  its  appurtenances, 
penitentiary,  not  less  than  two,  nor  more  than  ten,  years. 

Adultery,  fine  $20.     Fornication,  fine  $10. 

Riot,  imprisonment  and  fine,  as  determined  by  a  jury  before 
whom  it  may  be  tried. 

Conspiracy  to  procure  an  indictment  against  another,  impri- 
sonment and  fine,  at  the  discretion  of  the  juiy. 

Moving  suits  at  law,  or  procuring  ihem  to  be  moved,  &c., 
same  as  the  foregoing. 

See  a  good  collection  of  criminal  laws  in  other  States,  nude 
in  1829,  by  the  Prison  Discipline  Socie^. 

$  2.  Simarkt.  Those  wlio  observe  the  puni^mtents  which 
were  inflicted  in  England,  when  our  ancestors  left  that  ccMuttiy, 
and  those  infiicied  in  our  colonies,  Jnany  of  which  are  noticed 
in  said  chapters  197  to  221,  may  see  that  puniahmeoU  fatve  not 
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oDljr  been  varied,  but  much,  also,  mitigated,  that  a  apim  of  liu-  Vol.  VII. 
muiity  and  re&uemeat  has  been  coastaally  but  gradually  u-  Ch.  221. 
creaaioe.  _  ,        _    .  ^rt.  18. 

As  this  course  b  all  in  favour  of  the  vicious  and  the  crimuial,      Con. 
and  teodi  to  render  the  virtuous  part  of  society  less  secure,  it     ,.«-v^h/ 
becomes  a  serious  question  if  the  mitigating  course  has  not  been 
carried  far  enough  in  the  United  Slates. 

It  will  be  observed  that  but  few  crimes  are  now  punished  with 
death,  or  even  confiaeinent  for  life ;  but  near  all  criminals,  how- 
ever great,  are  in  time  let  loose  on  society  j  though  some  of  the 
state  prisons  and  penitentiaries,  may,  in  some  degree,  reform 
the  oflenders  confined  in  them,  others,  as  yet,  are  only  schools 
of  vice  and  cnmes  ;  in  them  they  learn  to  boast  of  their  feats, 
and  how  to  grow  more  criminal,  more  hardened  in  iniquity,  and 
better  taught  to  practise  it.  Good  feelings  and  compassion,  as 
in  the  tender  minds  of  women  and  children,  often  acts  sudden- 
ly, and  on  very  limited  views  of  cases.  They  see  those  pun- 
ished, and  often  decide  before  they  reflect  on  the  necesnty  of 
fiublic  security,  the  reaionabletieti  and  necessity  of  securing  the 
ives,  persons,  and  rights  of  all,  and  of  the  virtuous  and  best 
port  of  human  society. 

^  3.  In  the  seyer^  States,  (except  Louisiana,)  there  is  near- 
ly the  same  list  of  crimes  and  offences,  taken,  originally,  from  the 
same  source,  the  English  law,  (except,  also,  as  to  slavery,)  usually 
called  by  the  same  names ;  that  is,  the  tame  actt,  and  die  aame 
irgiirie*,  are  designated  by  the  same  name  or  description,  taken, 
origioally,  from  the  same  English  books. 

So,  generally,  the  same  means  of  puaishment,  in  principle, 
are  used  in  each  of  the  States,  as  punishment  by  death,  by  con- 
finement in  State  prisons,  (called  by  somepenitentiaTy,)  part  of  the 
time  in  solitary  imprisonment,  and  the  largest  part  to  bard  la- 
bour, confinement  to  common  or  county  jails,  and  pecuniary 
fines.  In  Rhode  Island,  as  late  ae  1833,  were  preserved  settiog 
OD  the  gallows,  pillory,  whipping,  cropping  ears  and  branding ; 
^  but  these  five  colonial  means  of  punishment,  or  any  of  them, 
are  but  very  little  preserved  in  the  other  States. 

^  4.  Vast  variety  in  applybg  fines  and  imprisonments  in  the 
several  Slates.  Ais  to  punisbment  by  deam  in  each  of  the 
States  this  is  the  punishment — (omitting  accessaries,  slaves,  BDd 
oSences  after  the  first,)  in  ten  cases  in  New  Jersey,  or  may  be ; 
in  eight  cases  in  Massachusetts,  including  idliing  in  duels  ;  in 
Rhode  Island  and  Delaware,  in  seven  cases  each ;  in  Maryland, 
may  ht  in  seven  cases  ;  in  Maine,  is  in  six  cases  ;  in  Vermont,  in 
five,  and  in  Virginia,  in  five  cases  of  free  persons ;  in  New  Hamp- 
^ire,  in  two  cases;  and  in  Pennsylvania,  only  in  one  case,  that 
is,  murder  in  the  first  degree.  In  the  other  States,  between 
the  extremes  of  ten  and  one.  As  to  persons  confined  in  pri- 
Km,  may  be  front  a  day  to  the  lertn  of  hfe.     As  to  fines,  fivcn 
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Vol.  VH.  mb  dollar  to  many  tbousands.  Iiutance,  the  imprisonrnent  m 
Ch.  221.  either  the  Slate  prisons  or  comnxm  jails,  is  generally  sentenced 
Art.  16,  to  be  not  exceeding  so  many  years,  months,  or  days  ;  the  fine 
Con.  ''^*  exceeding  so  many  dollars,  but  in  a  few  cases  only  does  the 
%i**^-.^  law  say  not  less  than  such  time  or  sum  ;  fines,  fee,  m  Rhode 
Island,  (OT  hhuphemy,  ^ne  not  exceeding  $100,  impriMnmeDt 
not  exceeding  two  months ;  adultery,  fine  not  exceedhig  $300, 
imprisonment  not  exceeding  six  months ;  fomKotion,  fine  not 
exceeding  $5,  imprisonment  not  exceeding  five  days,  under 
which  law  the  court  may  award  a  cent  or  an  hour,  and  obey  the 
law.  In  this  way  the  statute  law  in  each  State,  generally  fixM 
the  time  of  the  convict's  imprisonment,  and  the  amount  of  his 
fine.  In  B  few  cases  in  Virginia,  he,  the  jury  assess  it ;  but  in 
most  cases  a  vast  dlscredon  is  left  in  the  judges,  hblow  the  time  cm- 
sum  prescribed  by  statutes.  In  a  few  cases,  the  fine  is  not  less 
than  so  many  dollars,  leaving  the  judges  to  fine  as  much  above 
as  tiiey  see  fit.  On  looking  over  the  criminal  codes  of  the  sev- 
eral States,  it  seems  le^slators  have  exerted  fancy  and  ingenu- 
ity in  varying  fines  from  one  dollar  each  case,  to  man^  thousands 
each.  So  imprisonments  fi'om  one  day  to  term  of  life.  In  a 
few  esses,  statutes  give  damages  ;  in  a  few,  double  and  treble 
damages  to  the  party  injured,  often  restore  to  him  his  proper^ 
stolen  or  taken  from  him  ;  in  a  few  cases  disqualify  for  office, 
a  longer  or  shorter  time ;  in  i  few  cases,  bonds  to  keep  die 
peace  and  he  of  the  good  behaviour  are  required  ;  in  a  few 
cases,  the  convict  is  disqualified  to  be  a  witness.  Sometime, 
where  the  statute  annexes  to  the  same  oSfences  several  pum^- 
ments,  the  judges  may  inflict  one  or  more  of  Cherts.  Also, 
natutes  vaiT  very  much,  punishments  of  secoAd  and  third,  Etc. 
In  a  few  '       "    '  '        "  '  '" 


ofiences.  In  a  few  cases,  the  offender  may  be  sold  i; 
Tiius  we  have  &  view  of  our  criminal  laws,  sometimes  general, 
sometimes  in  detail.  But  such  is  the  vast  variet*^  in  detaB  in 
twentyfour  States  in  the  Union  and  Territories,  that  tti  oWavo 
volume  would  not  contain  concise  descriptions  of  ^  ibe  ofleo- 
ees  in  them,  by  statute  and  common  law,  and  the  tbonsands  of 
penalties  and  punishments  annexed  to  them,  diis  bordensome 
detail  grows  out  of  our  peculiar  system  in  part,  but  matoly,  the 
practice  of  so  many  legisltttjres,  pto-pMindly,  and  often  unBe- 
cessarily  diverging  fh)m  each  other. 


CHAPTER  CCXXn. 

IMPEACHMENTS. 


Con..  InAugBst,  1827,atGioaceBter,inEn^and,inaddrrasiBg&e 

grand  jury,  Baron  Vaughan  observed,  ■  it  woi^d  be  hi^ilj'  im- 
proper for  a  judge  of  the  law  to  mix  himself  in  any  v«y  with 
^•ttions  of  poliliois  and  I  feel  tbvt  t  rixwld  be  poUMiag  A« 
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RWt  of  j^tice  by  so  doing.'     Probably  ihia  miy  ba  consider-  Vob.  VJt. 

ed  ai  oue  of  ihe  causes  that  lliere  is  lo  mucb  aud  universal  Ch.  322, 
ConGdence  placed  in  the  judges  of  England,  wbere  ardent,  if    Art.  20. 

not  heated,  political  conlesis,  are  so  incessant.     Wlial  would  Con. 
bave  beei]  tlie  effect  if  Judge  Cbabe,  ivtiose  case  occu|)ie3  so 
mucii  qT  tliis  chapter,  bad  been  as  prudent  as  Judge  Vauglian  ? 


CHAPTEK  CCXaU. 


^7  As  to  the  laws  of  descent  and  distribution  of  intestate  Art.  1. 
property,  it  may  be  proper  to  add,  in  order  to  show  briefly  Con. 
bow  they  (^ee  , and  bow  they  ift^er  in  tiio  individual  Suies. 
Thoy  DO  doubt  diSer  much  more  than  any  other  laws  in  ibem. 
The^  dtteent  laws  and  the  judicial  decisions  on  them,  in  ex- 
tenti),  are  sufficient  to  tnalie  many  volumes.  Yet  we  may 
safely  affirm  that  near  tha  whole  of  this  massy  variety  is  uo- 
important  and  is,  ia  many  cases,  merely  the  production  of 
fimcy— a  variety  rarely  material,  constantly  increBsing  by  the 
lepested  revisions  of  these  laws  in  so  many  States,  and  by 
the  numerous  decisions  thereon  made  in  so.many  sepsrale 
Suies. 

First,  the  Stales  agree  in  lh«  essential  parts  of  the  laws  of 
decent  and  distribution,  whenever  real  intestate  estate  in  fee  or 
in  tail,  has  been  left,  in  any  colony,  province,  or  Slate,  to  d«^ 
scend  by  tba  rules  of  the  English  common  law  faera  adopted. 
This  was  adop^d  in  each  of  the  thirteen  colonies  in  the  first 
period  of  its  settlement,  and  before  any  statute  on  the  subject 
was-enacted.  Such  ataiutes  were  early  enacted  in  Mawa- 
chuseits,  Rhode  Island,  and  Coonecticnt,  later  in  New  Ha^apn 
shire,  and  much  later  in  Maine,  and  generally  not  until  aiftev 
1775  in  the  other  nine  colonies.  In  New  York  and  in  a' few 
other  Slates,  in  %  few  rare  cases,  this  common  law  siill  diraels 
the  decent  of  ifitesiate  estates. 

About  one  hundred  and  sixty  years  since  the  statute  of  di»- 
(ributioii  of  tb»  22d  and  23d  of  Charles  U.  nas  enacted  in 
England,  by  which  personal  estate  intestate  has  been  almost 
entirely  distributed,  during  this  long  period.  It  was  formed 
on  principles  purely  republican,  giving  the  personal  estate  o( 
the  Intes^le  to  all  his  children  in  equal  shares  and  ao  to  their 
issue,  and  on  failure  thereof,  to  the  brothers  and  sisters  of  ibo 
intestate  alivs  at  his  or  her  death,  equally,  and  to  ibe  children 
of  each  deceased  brother  and  sister.  The  children  of  each 
taking  by  reprumtation  per  ttirptt,  their  decew^d  parent's 
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Vol.  VII.  share  in  his  or  her  place ;  and  on  failure  of  these,  also,  ifaea  to 
Cii.23f}.    the  next  of  kin  of  (he  intestate,  in  equal  shares,  providing  alsa 
Art.  1.     for  the  iniestaie's  widow  specially. 
Con.  Early  in  New   England,  as   to   intestate   real  aui  perMonal 

'■"N'-w  estate,  and  in  the  others  of  the  thirteen  colonies,  ai  to  intes- 
tate personal  estate,  and  at  early  periods  after  1775  as  to  suoh 
real  and  penonal  estate,  this  statute  has  beeo  in  ibrce  by 
adoption  or  reenactment  in  all  the  thirteen  colonies,  since 
Slates,  in  respect  to  the  descendants  of  the  intestate,  however 
remote.  As  to  them  from  said  respective  periods,  there  has 
been,  and  now  is,  in  all  the  colonies  and  states,  in  Federal 
America,  (Louisiana  excepted,)  but  one  uniform  rule,  or  law 
of  descent  and  distribution  of  intestate  estates.  Every  State 
has  reenected  so  far  the  said  statnte  of  Charles  IL,  and  so 
far  congress  in  July,  1787,  made  it  unanimously  a  part  of  the 
territorial  ordinance,  as  appears  in  the  third  section  above. 
This  statute  of  Charles  made  no  [difference  between  whole 
and  half  blood,  males  and  females,  father's  or  mother's  side. 
'  Also  so  far  has  said  ordinance  and  several  colonies  and  States 
adopted  or  reenacted  said  statute  of  Charles  II.  Probably 
nine  tenths  of  all  the  intestate  personal  estate  in  the  thirteen 
colonies,  and  nine  tenths  of  the  real  intestate  estates  in  those 
of  New  England,  and  nine  tenths  of  all  the  intestate  real  and 
personal  estates  in  twentythree  States,  in  the  last  fortytbree 
years,  has  uniformly  descended  and  been  distributed  to  (he 
issue  end  descendants  of  the  intestate  by  the  same  uniform 
statute  rule.  Probably  seven  eighths  of  the  intestates  leavs 
descendants  of  some  discription  ;  and  when  persons  do  not 
leave  any  issue,  they  usually  leave  wills,  republican  ones  or 
not,  as  they  please. 

The  Stales  all  agree,  as  to  posthumous  children  of  the  in- 
testate :  viewed  as  in  existence,  though  in  ventre  ta  mere, 
when  he  dies.  It  will  be  seen  in  this  chapter  very  near  all  of 
them  agree  in  several  matters.  As  to  mofe  and ,^iiia/e  de- 
scendants, see  Vermont,  New  Jersej-,  and  Virginia.  There 
is  no  such  distinction  in  the  said  statute  of  Charles  II. ,  said 
ordinance,  or  in  most  of  the  States,  giving  males  double  por- 
tions.    This  is  the  ancient  prejudice  in  part  preserved. 

^  8.  The  Stales  differ  in  numerous  cases,  but  not  in  essen- 
tial ones.  Only  ihe  most  considerable  differences  can  be  here 
noiiced,  and  only  the  princ'plet  of  differences  belong  to  this 
article  ;  the  pnrticulnra  belong  to  the  other  articles  in  thb 
chapter,  in  which  each  Slate  is  considered  by  itself. 

The  first  difference  to  be  nottred  is,  that  of  the  whole  and 
half  blood.  In  making  these  differences  in  different  Sutes, 
fancy  often  seems  to  have  been  the  guide. 
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Th«  Hcnnd  ftWerencs  mperls  aneettntl  nUtet,  ilnC  is,  es-  Vot.  VII. 
tatn  coming  ki  ilia  miei>lal«  by  drscmil,  devise,  or  by  deed  of  Ci*.  333. 
gifl  from  some  kindreil,  or  relation,  by  blourf,  of  ibe  intestate,      idrt.  1. 
■inI  esinies  he  acttrnliy  iiiirclmaed  and  acquired  nidi  his  own       Coa.- 
menn!>,  lliis  is  rnlled  neqvired  esiaic.  v^>v-ta' 

The  third  diffurenee  is,  wheii  nn  Ancestor,  an  p»rent,  to-.,  is 
degnded,  as  the  niottier  is  by  ihe  act  of  Jam.  II.,  by  which 
abc  is  reduceil  from  the  first  degree  of  itindred  to  her  chil- 
dren to  the  accond,  an  as  only  to  talte  a  share  among  them 
when  one  dies  intestate,  and  the  father  is  dead  ;  ivhereaa  a 
miHfier  m  the  first  degree  would,  but  for  thia  staTitie,  lake  all. 

^  9.  The  fourth  diffirrence  is  as  lo  repretemiat'nn.  "By 
said  act  of  Charles  II.  it  is  limiteit  to  the  cJriMren  of  brotliera 
aod  sisters  ofihe  intestate  deceased,  befare  his  death.  SeT»> 
ral  Slates,  we  alinil  see,  follow  that  act  ud  others  not,  hut 
take  vnrjoos  courses. 

In  taking  by  repruentntiint  or  per  atirpet,  it  is'fl  general 
rule,  the  lakers  nmst  be  m  difiarent  degrees,  as  where  the  in- 
testate leaves  a  brother  in  the  second  degree,  and  nephews  in 
the  third,  and  cliildren  of  a  deceased  brother,  B,  they  take 
B's  aliara  by  re^retentrKMa  per  nirpei.  Another  {iile  is,  if 
•II  be  in  the  aanie  degree,  wht»  take,  tliey  must  lake  per  eapir- 
fa,  each  one  an  equal  dure,  aa  wliere  all  (he  clHiniants  are 
bfotlters,  or  all  are  neftlMws  and  neices.  No  r^esentatioa 
in  Ibe  ascending  Kne. 

The  fifih  diiforence  is  thue :  a  few  State*  reqirira  the  inie»- 
lata  to  die  artmally  uUrd,  or  aeisetl,  the  saine  iliinc,  in  order 
llie  estate  may  descend  froni  him.  Moat  of  the  States  only 
require  (lis  intestate  to  be  otvnor  of  tlte  Mete,  or  to  havu  m 
riglit  tliereto,  or  inlereal  therein,  in  order  it  paaa  from  liim. 
The  feudal  prineiple  ot'  seisin  was  in  force  in  most  of  ihe 
coioniea  tiH  1176,  hy  which  the  estnie  descended  from  thfl 
person  Inet  metuaUy  teind.  As  if  a  fadier  died  so  aeised  in 
fee  and  left  a  son,  Lis  only  heir,  who  died  befnre  lie  got  sueb 
Minn,,  the  estate  deaeended  le  the  father's  hairs,  and  iiatbin 
son's. 

Tlw  sixth  diSsrence  ia  as  to  legitimating  children  born  nut 
of  wedlock,  by  the  tnarriiige  ol  iheir  parent*  ajier  they  sre 
bom,  the  father  recognising  them  lo  be  li».  8-t  is  the  Scotch 
law,  the  French,  and  many  christinn  laws.  So  the  laws  of 
Maryland,  Virginia,  and  VernnoM,  Ohio,  4lc.     Oihera  uot  six 

Tlte  seventh  difiercnce  respeols  eoiuimt.  Some  Staiea 
oame  thein  ae  takers  speeifieally,  and  direct  lbs  itiiestaie  es- 
tate lo  go  lo  ututfu,  when  first,  second,  lliird,  8ic.  coiisiiw 
take  in  order  as  long  as  any  can  be  faiind.  Leaving  kindred 
aenrer  related  lo  the  TntesuU|  eraa'than  fintt  ooesiusk  t»  lakei, 

TOh.  IX.  85 
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Vol.  VII.  nfler  ihem,  nniler  ih^  worJs  nrxt  of  kin.  Tliis  is  ihe  cisc  in 
Ch.  323.  Gpnrgia.  Possibly  Akbbiiia  and  Mississippi  may  (Maw 
Jrt.    1.     Georgia. 

Con.  The  eighili  difiercnce  is   in  providing  for  the  iniestaie's 

v.^v-'i-'     widow  in  innriy  ways,  n»-in  tlie  following  articles. 

Ninth,  0^'')' ''■'I'bi'  i)i«vh  as  to  advancementi :  very  various, 
especially  ns  (n  the  evidence. 

Temli  difference  is  in  applying  the  rule  of  comptiling  the 
degrees  of  kindred.  All  the  Sialcs  adopt  the  rote  of  the  tint 
Inw,  excepl  North  CaroIitie,-Marylatid,  and  Georgia. 

Eleventh  differetife  ik  as  to  the  nife's  cotiveyio^  her  estate. 
She  is  examined  in  all  the  States,  except  Maine,  Neir  Hamp- 
shire, Massnchnselts.  Generally,  where  site  does  not  convey 
legnlly  she  dies  intestate. 

The  twelfth  difference  is  as  to  the  crop  going  to  the  heir,  or 
executor,  &-c.  Some  Sinies  divide  it,  as  Rliode  Island  and 
several  other  Stales,  as  in  the  following  articles. 

The  thirteenth  difierence  is  as  to  taking  j«r  rtuye*  or  ptr 
capitn. 

There  are  some  other  ditTerencei  not  often  made. 

It  merits  particular  attention,  that  the  most  considerable 
dillereiices  are  (be  relics  a(  ftutfal  principles,  relics  cast  by  in 
almost  all  liberal  laws.  The  distinction  of  blood,  of  ancestral 
and  acquired  estates,  originated  in  feudnl  times:  both  distinc- 
tions have  ever  been  rejected  in  many  colonies  and  Stales. 
As  lo  the  last,  as  ihe  intestate  becomes  complete  owner  of  the 
properly  he  leaves,  and  ca:i  dispose  of  it  as  he  pleases,  and 
the  properly  is  his,  it  is  of  no  importance  how  be.cofncs  by 
it.  Of  this  opinion  were  the  Romans  ;  of  it  are  die  French, 
and  many  of  onr  Slates.  So  tlie  said  principle  of  seisin  is 
feudal :  rejected  by  most  of  the  States.  Said  Icghimation  is 
law  but  in  few  States ;  for  its  rejection  or  extension  there  are 
high  Christian  authority.  At  present  the  differences  as  to 
cotuiru  are  found  only  in  Georgia.  Difference  as  to  wedlock 
proves  there  has  been  no  one  leadhig  principle.  Alt  the 
Stales  agree  in  the  said  rule  of  the  civil  law,  except  tfir«e, 
though  some  do  not  name  it  they  calt^nlate  up«in  it.  Several 
States  do  not  examine  the  wife  privily,  and  never  have,  and 
they  tn  two  centuries  have  found  no  reason  to  alter.  The 
difierence  as  to  the  crop  are  very  limitpd  and  unlmpiriant. 
The  same  niay  be  said  respecting  the  few  case^  of  ptr  $tirpa 
and  per  cnpita  in  wh^ch  the  States  differ. 
•  WbMt  B»-  ^  10.  Even  a  mere  equitable  title  to  land,  to  be  located, 
•^  cannot  pass  by  devise  unless  the  will  be  proved  and  register- 

ed, according  to  the  laws  of  the  Slate  in  which  the  land  is  to 
ii9  located,  ami  if  viewed  as  pencnalt  still  the  law  ii  iba 
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ume.    Ske  also  9  Cnneb,  Iftl,  dnd  Ooodwta  u.  Jonei,  ch.  Vol.  Vn. 
39,  a.  1,  s.  17.  Cb.233. 

The  tiile  and  disposition  or  real  properly  is  governed  bj    Art.    i, 
tiie  Ux  Ittci,  and  title  to  lands  can  only  pass  by  devise  accord-       Con. 
ing  to  the  latvs  of  liie  Stale  or  country  vvliere  the  lands  he  :     ^.^-v^/ 
2.  The  probate  in  one  State  or  country  is  of  no  vahdity  ns  "*•««•>'* 
■&ciin;  title  to  landa  iii  another ;  but  if  n  will  be  made  and 
proved  in  another  State,  no  attested  copy  of  it  may  be  adiiiiiitid . 
to  re-record  and  made  valid  in  Virginia  and  Oiilo. 

fVUUai  to  latuLi  in   different   St<ttti.     A  duly   certified  ^^^''^jj^^f 
copy  of  a  will  of  lands,  and  the  probate  thereof,  in  the  tir-ieuce  v.  Hay- 
phan's  court  in   Maryland,  is   not  evidence   Jn    an   artion   nf^rfcal. 
ejectment,  of  a  devise  of  lands   in  Tenneuee  :  2.  Tiie  local 
lair  of  Maryland,  as  to  the  effect  of  evidence  of  the  prnbato 
of  a  vrill  of  lands,  in  ejeciinent,  is  tbe  ume  with  the  common 
law. 

A  will  made  in  a  foreign  coimtry,  according  to  law  '''^i^j  !JjJ'^'^,"* 
ii  not  valid  in  ibit  till  here  proved  in  the  proper  court.  TlieMraa'gs.  Lor, 
Im  loet  governs  as  to  real  estate.  7  Wheat.  34K.  adu'r. 

New  Hampshire.     In  this  Stale  tbe  statute  enacts,  if  any  Art.  2. 
person  die  teucd  of  lands,  be.,  Uiey  shall  descend,  Sic. ;  tbu    Con. 
seems  to  require  actual  teieia. 

A  deed  of  lands  given  to  a  child  in  consideration  of  tore 
and  afftfclioii,  is  an  advanafanMi. 

A,  died  seiaed  in  fee  of  lands,  descended  to  him  from  his  in.  H.  Rep. 
father,   having   unnlea  and  aunts   on  his  father'^  and  on  hiB^'^**'<  ^*^ 
mother's  side,  who  were  tho  next  of  kin,  and  also  children  o(J'''     "* 
a  deceased  aunt.     Held,  the  land  descended,  in  equal  shares, 
lo  the  uncles  and  aunts  on  both  sides,  but  nothing  lo  said 
children,  there  being  no  representation  among  ascendants. 

^  II.  As  the  act,  after  providing  for  tlio  lineal  descendants.  Art.  3. 

Erovides  only  for  the  next  of  kin,  as  the  mniher  is  next  of  Con. 
in  tn  her  .children,  she  inherits  of  tlieui  if  no  i&tue  or  father, 
Ibongh  the  intestate  child  leave  broilters  and  sisters.  But  one 
exc«|itinn  is,  wliero  one  dies  who  rect-tved  estate  by  descent 
fmni  bis  or  her  father,  before  ninrried  and  of  nt;e,  it  goes  tn 
brothers  and  sisters,  if  of  age,  the  mother  hns  a  sister's  share. 
If  a  person  dies  of  age,  or  married,  leaving  no  iiisue,  but  a 
widow  and  a  father,  Ite  tHbes  half  and  she  half  in  fee  siinide; 
if  FK)  widow,  he  takes  all.  Tlie  widnw'a  moiety  is  in  lieu  of 
dower.     The  intestate  must  die  seised. 

^  8.  Aiteettrai  and  acquired  csinies,  are  dining) linhed.     In  Abt.  4. 
the  ascending  and  coll.iieral  lines,  if  ilie  estate  be  ancestral,    Con. 
tl»e  rel-ilinns  of  ilie  intestate  who  were  relatiims  of  the  persons 
from  whnin  it  rame,  are  preferred  tn  all  other  relntives,  Itnw- 
«ver  near  the  laiier  may  be  to  the  intestate.    Pi)r  the  meaning 
of  anttttral  and  acquired  estates,  we  a.  1,8.  8. 
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Vol.  VII.       4  S-  As  to  aDcesirBl  eatBies,  tliere  is  no~diitiM*ioD«r«hata 
Ck.  223.  i""^  'loT  btood.     Hence  in  iliis  Siaie  ibis  disUuclioti  of  blood 
Art.  5.     respects  ihe  aci)irine(l  estate  only. 

Con.  An  estate  in  (et  by  deed  or  will,  may  be  craaied  M  tanrr 

•.^•v--^      nience  in  future. 

Tbe  intestate  need  iint  be  actually  seised  of  tlw  real  estste 
he  owns  ;  ii  is  enougii  lie  liare  a  tills  or  riglu  to  it  or  an  iatur 
est  llierein ;  ns  in  MussarliuseltR,  Vii^inia,  Kentucky,  &.e. 
Akt.  6.  In  New  York,  all  lands  sold,  are   held  in  fuel  as  well  as  in 

Con.  form,  by  an  alioditil  leniire,  tliuugb  expressed  in  deeds,  *  in 

fee  stiii|)le,'  in  llie  old  form. 
M  JohM.  R.        A,  bolitini;  lunds  by  J^ta$fmtM  nwrely,  cannot  Icry  a  fine, 
Swil^!**"  °     so  as  to  tffeci  straBgera.     A  6ue,  and  fife  years  noii  claim, 
IS  do.  4W.      are  coticliuive  evidttnce  of  title  in  the  cognisce,  against  aA 
persous  not  under  legal  disabilil)- ;  and  a  fine  alone,  is  sufficient 
to  support  an  ejectment  against  a  person  nlio  has  entered  duf^ 
ing  ibe  Gi-e  yi-ars,  without  litla. 

3  Couren,  569-fi73,  Wliliaker  r.  Yonn;  and  Young,  \ta- 
pleaded  with  Yainiga'  heiri  of  Young  deceaaed.  JStiuuptit 
on  the  act  (1  R.  L.  SI6,)  'for  the  relief  of  creditors  against 
lieirs  and  devisees.'  Form  of  a  declaratii m,  on  tho  simpU 
contract  of  iheir  ancestor.  Act  directing  the  mode  of  pio- 
ceeding  against  joint  debtors,  where  a  part  only  are  brought 
into  court,  (1  R.  L.  52L,}  dues  not  apply  to  an  ainion  a^inst 
heirs,  be. :  S.  These  are  liable  only  to  the  extent  of  ibeir  b- 
lieriinnce :  3.  If  some  are  not  warueil,  tliose  wlio  are,  must 
plead  it  in  the  first  inUance,  or  they  lose  tite  benefit  of  coni 
tribiitinii :  4,  If  it  appears  in  the  declaralinn  that  oaly  a  part 
of  the  beirs,  &>■.,  are  arrested  in  the  suit,  ibose  to  arreatcd 
may  demur.     See  cb.  UG,  a.  10,  a.  4. 

^  26.  Laws  enacted  before  tJ>e  year  1827,  when  tba  stat- 
utes of  this  Slate  were  again  revised. 

The  statmei  in  tliis  State  liuve  uvoided  the  i^iim  Ugnl  t9-. 
prctenlativet,  and  ntxt  tif  kin;  but  the  ukers  arc  specifically 
described,  yet  in  construrtton  and  practice,  the  said  statnie  of 
distribution  nf  Cbnrles  2d,  is  followed  as  to  rttal,  as  well  U 
permiial,  estate,  to  u  great  extent. 

The  mother  cannot  inherit  in  any  cue.  No  distinction  of 
whole  and  half  blood.  Wlien  all  V.tts  claiinants  are  nephews,  tliey 
lake  per  ttirpes  by  statute )  by  thai  of  Cliarles  II,  per  capita. 
Regard  is  had  to  ilie  <.-staies  coming  from  father  or  mother,  if 
from  her  to  a  child  and  it  dies  inteauie,  the  fuilter  catiDot  Mke, 
but  ran  if  the  estate  mine  not  so. 

^  27.  So  regnnl  is  hnil  to  ancestral  and  artjnired  estates. 
Tli«  widow  has  (lower  at  cnmioon  law.  flw  sMime  (before 
1827,  if  not  siuce,)  eiucts  if  bo  father,  |he  «uceftr«l  iul«staia 
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MtiM  thtll  Hofeend  t»  the  intestate's  broUMii-)  and  sitiara  of  Vol.  VII. 
tltB  bknd  of  ii»«  anoesior  from  wLpm  it  came.     If  nnne  gurli  Ch.  323. 
living,  then  to  ihe   children  of  »ucli   brottiera   sod   si»iers  per      Art,  6. 
Uirpn.     If  no  )ud)  children,  (lien  as  the  eomninn  law  directs,        Con. 
tbit  isi  lo  iIm  iiext  colktprfll  kijismtin  pf  the  irliole  blood,  pre-    n^^s"^/ 
ferring  miles  to  fsinalef,  and  ibe  eldest  male  to  all  oi'i^r  males. 
Acquired  estaies  go  to  the  children  of  decwssed  brnlhers  and 
sisLers  of  the  faalf  bloodi  who  take  per  ttirpti,  tliey  being  the 
Doa/Mi  relatinn*  to  the  ititestais  in  thv  ^ecending  Jiae  ;  the  act 
goes  onl/  io  iha  father. 

^  218.  Ejectment  to  reooper  twenty  acres  of  land  on  lot  No.  J,"^'°°  "■ 
93-  Held,  i.  la  ceriifyin$  the  acknowledgment  of  a  deed  coZ''"'iu»~ 
or  inorlgago,  on  the  act  1  R.  L,.  364,  ■.  1,  it  is  suffirient  foreee. 
itie  officer  lo  say,  *  pii'  ■.»».■  f-  came  A  B,  to  me  knowa,  and 
acknowledged  he  executed  the  abovs  deed  (or  ntongage)  for 
tbe  iiies  and  purposes  therein  mentioned,'  &».,  without  saying 
'  lo  me  known  to  be  the  parson  described  in,  end  who  execut- 
ed Uie  aaid  mortgage, '  (or  deed) :  3.  That  the  omission  of 
tills  clause  lias  been  extensively  practiced  in  the  State ;  ao 
that  many  lilies  would  be  disturbed  by  allowing  it  to  affect  the 
ceriiKcHit;.  Would  perhaps  aiuouot  to  a  constmclion  of  the 
art,  and  at  all  events  would  render  the  court  univiliing  to  listen 
to  an  objretion  for  this  cause  ;  3.  Ao  affidavit-iinder  ihe  flfib 
■eeiion  of  tlie  act  concerning  mongnges,  (1  R.  L.  374,]  is 
sufficient,  if  ceHlGed  in  tJiis  form  :  '  sworn  before  me  ibis  drst 
dey  of  November,  ISSI,  George  0exter  commissioner,'  with' 
out  enpresaly  certifying  Ihat  tbe  deponent  appeared  before  liini, 
lie. :  4.  A  deed  to,  and  from,  n  lunatic,  before  ofgce  found, 
b  only  voidable;  so  one  not  privy  with  ihe  lunatic,  cannot  oli' 
ject  liii  insanity  :  5.  The  objection  that  a  conveyance  of  land 
is  void,  because  the  giantor  is  not  in  possession,  does  not  ap- 
ply lu  a  patent  or  deed  of  land  from  the  |>eople  of  the  Stme. 
No  adverse  possession  can  prevail  againsi  the  Slate.  TIiq 
words' inotpn  ta  me,  are  inaierial.  The  objection  to  tbe  gr:i»» 
tors  being  not  in  possession,  is  allowed,  to  prevent  mnintenaiicf, 
and  does  not  apjily  to  the  State,  or  to  cxeculois,  ^c,  aelling 
in  auter  droit,  and  by  naked  power. 

^  27.  The  intesiate's  estate,  real  and  personal,  has,  since   Art.  7. 
the  revolutio»,   descended  to   ajj    bis  cbiltlren  ;  btit   llin  sons       Con.' 
have  double,  the  daiighiers  single  pociiiMis ;  ibis  in  eqiiiiy,  is 
exteiuied  to  brothers  and  sisters,  tind  tn  nrplipivs  and  nt.-ii.vs. 

Broiiwfs  and  sisters  of  the  whole  blood  ajid  their  issue,  ex- 
clude die  half  bloud.  In  nil  cases  in  the  ascending  line  and 
in  all  otliers  in  the  coUsieral,  (he  law  of  ihis  State  fiillows  the 
Englisli  law,  hence  ibe  father  never  can  inherit  of  the  ch  Id  di- 
c«vlly.    No  4ui>ui^l<("i  **  tQ  wtieiirat  and  acquired  estate,  oc 
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Vol.  VIL  father's  or  mother's  side  ;  by  ihe  jtnlute  ihe  half  is  poslponifd 
Ch.  223.  to  the  whole  blood.  It  is  sufficient  the  iolesiale  Iiave  an  b- 
Art.  8.     teresl  in  the  estate ;  seisin  ii  not  required. 

Can.  ^  15  eon.  Where  the  intestate's  issue   ere  in  degrees  noe- 

^■^"-'■fc.'  qiial  of  kindred,  tlie  more  remote  lake  per  ttirpet  what  tiieir 
parents,  if  living,  would  have  taken.  The  mother  nerer  cao 
lake  an  estate  coming  on  the  father's  part. 

The  exclusion  of  the  half  blood  is  thus  limiteil.  Virginia. 
If  no  isstio  of  the  inteslatf,  father  or  mother,  brother  or  siatrr, 
of  the  whole  blood,  or  their  descenilants,  then  brothers  and 
sisters  of  the  half  blood  and  their  issue,  inherit  to  the  eiclud- 
ing  more  remote  kindred  of  tlie  whole  blood,  in  case  the  ea- 
tate  came  by  descent  and  devise,  or  deed  of  gift,  of  some  an- 
cestor ;  and  nn  relation  of  the  intestate  can  inherit  it,  except  be 
he  of  the  blood  of  siicli  ancestor. 

Generally,  if  no  issue,  faiher,  mother,  brothers  or  sisters, 
of  the  whole  or  half  blood,  or  issue  of  tlipm,  the  estate  goes 
to  the  next  of  kin  in  equal  degree;  and  if  any  surh  be  dead, 
then  to  their  issue  per  ttlrpet  and  ad  iajiiaittia.  By  the  stat- 
ute of  Pennsylvania,  in  several  cases,  estates  are  taken  per 
ttirpet,  where  by  the  said  statute  of  Charles  II,  lliey  are  tak> 
en  per  capita. 

JVure,  There  has  been  in  force  in  litis  State  near  thirty 
years,  a  statute  that  forbids  British  auihuritieg  of  a  dale  pofr- 
terior  to  the  revohtiinn,  to  be  read  or  quoted  in  the  courts  of 
justice,  in  Pennsylvania.  This  may  be  right  in  some  cases ; 
as  where  iheie  prohibited  ainhoriiiea  do  not  explain  those  of 
a  dale  anteri<ir  to  the  revolution.  Be  this  as  it  may,  it  is  clear 
it  is  best  to  leave  such  matters  to  the  courts  of  law. 

^  33  con.  Caie  of  a  new  aeqairition  \n  new  lan^M.  A 
made  a  small  improvement  on  vacant  lands,  and  died,  not 
having  made  any  settlement,  or  having  had  any  view  lo  resi- 
dence. After  his  death,  n  warrant  to  JDc-lude  his  improvement 
was  tnken  out  by  his  brother,  for  the  benefit  of  Ihe  daughter  of 
A,  paid  for  by  funds  derived  from  h^tr  father.  Held,  the  es- 
tate did  no!  come  to  her  ex  parte  paterna,  but  was  a  new  ac- 
quisition, which,  on  her  death,  desci^nded  to  her  brother  of 
the  lialf  blood.      Simpson  v.  Hall,  4  Serg.  &.  R.  337. 

Conttruetive  poiteuion.  If  a  person  iniikes  a  eelt'omoit 
on  a  vacant  li>t,  with  intention  to  take  up  the  whole,  ihe  law 
extends  Ins  possession  over  the  wlwle.  Gihiay  v.  Watson,  3 
Serg.  &  R.  410.  The  effect  of  impmvemKuls  ma<le,  r.s  lo 
lilies,  i  Serg.  &  R.  128  ;  2  do.  468  ;  4  do.  427-467 ;  5 
do.  36G;  1  Yenie*,  516;  3  do.  73,  373,  533  ;  4  do.  366, 
429,  562;  4  Bimi.  161-218;  3  do.  476;  .^  do.  77, 186-21  Ij 
and  scores  of  oilwr  cases  in  these  three  authors,  aa  in  Dallas, 
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on  tliis  siihjpcl ;  merely  artsini;  out  of  statutes  almost  peculinr  Vol.  VII. 
lo  Pennsylvania.  Ch.  223. 

^  27.   Eqitriy  powers  in  Peniwylvanin.     Before  tlie  revolu-      Jn,  8. 
lion,    the  legislature   refused  lo  establish  n  court  of  cliitnntiry,        Con. 
to  prevent  the  incrcnse  of  the  governor's  power,  who  claimed    ^^f^,-^ 
to  be  chancellor.      But  the   courts  of  Ihw,   by  degrees,  exer-  i  D«ll.  lu;  4 
cieed  chancery  powers  to  a  considerable  eslent ;   and  adopted  Sjj''"  "w^ 
chancery  rules.     And  it  has  been  the   setlled   prnLtice  of  thei  Bum.  til.  ' 
supreme  court,  to  proceed  on  equity  principles. 

Equity   being   viened   as  part  of  the  law  in  this  Stale,  the 
courts  sltow  a  deft,  to  put  in  n  plea  founded  wholly  on  equity. 
Pollaril  V.  ShflfTer,  cited  ch.  78,  a.  10,  s.  9;  cb.  117,  a.  S,  s. 
I.     Case  of  (lesiruciion   by  ilio  enemy.     According  to  ihisj  g,„  .j^  p_ 
case,  where  the  forms  of  the  common  Ian  are  not  adequate  to  Sis ;  Janiu  s. 
do  justice,  the  courts  of  law,  to  teach  the  equity  of  the  case,  *^'*t*''- 
may  allow  ilie   parties  to  form  declarations  and  pleas  proper 
for  the  case,  before  tlie  court.     On  this  general  principle,  we 
find   tlie    law   courts  in  .Pennsylvania    exercising  a  very  large 
]iortii}n  of  all  the  poners  appropriated  in  England  lo  the  court 
of  chancery.     And  these  courts  have  established  near  fifty 
rules  to  regulate   pleadings   and   praclice  in  equity  cases  ;  in- 
cluding bills,  stibpcenas,  picas,  answers,  demurrers,  and  most  uf 
the   c.immon    forms   used  in  tbe    proper  courts  of  equity.     In 
Pennsylvania,  there  being  no  court  of  chancery,  the  courts  of 
law  consider  that  aa  done,  which  chancery  would  decree  to 
Iwdone.     The  court  determines  the  mode,  manner,  and  "tent  Jjft^|j^| 
of  relief  lo  be  given  in  equity,  by  tbe  common  law  courts,  in  41. ' 
Pennsylvania.    The  jury's  verdict  itmy  find  the  facts  on  which 
the  equity  of  the  court  is  called  on  to  interpose,  but  cannot  set 
aside  a  contract.     Witman  o,  Ely,  4  Serg.  &  K.  266. 

Iq  equity,  generally,  lima  is  not  essential,  but  considerable 
delay  nut  accounted  for,  la  viewed  as  an  abandonment,  or  is 
material,  where  it  diminishes  tbe  value  of  the  thing  contracted 
for.     Bellas  v.  Hays,  5  Serg.  &.  R.  427. 

^  28.  In  Pennsylvania,  the  courts  of  law  liave  assumed 
e(|miy  powers,  as  state<l  in  another  place ;  and  15  Serg.  &  R. 
64,  he.,  in  the  case  of  Heger's  executors,  in  a  probate  rase, 
tbe  supreme  court  rerogtiised  and  held,  it  tvas  governed  -by  the 
law,  as  it  was  administered  by  courts  of  equity ;  so  adjudged 
that  where  execiilors  purchase  ihe  notes  of  a  bank  at  a  dis- 
cotint,  and  with  them  pay  a  debt  due  by  the  testator  tn  the 
bank,  tlie  estate  has  the  benefit  of  such  discount,  and  not  the 
executor.  Quere,  if  they  purchased  the  notes  with  their  own 
money.  And  p.  118,  Kubn  v.  Nixon,  shows  her  courts  prnc- 
lice  in  many  rases,  as  do  courts  of  equity  ;  and  that  ctjuiiahle 
principles  «re  to   be  applied  by  a  jury  in  the  courts  of  law, 
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Vol,  VII.  tinrter  lliedirenion  of  Oie court.  This  blending  law  nnietpntj 
Cm.  323.  Iji  ilie  courts  nfluw  in  tliat  State,  requires  particnlnr  Rrieminn, 
•drt.  6.  for  tlif-reby  liipir  cleciiinnn  are  rendered  more  inapplicable  in 
Con.  other  Stntt^,  thait  nt  first  view  appears. 
N^r^,'^/  ^  10.  Only  bro(l>ers  and  sisters  of  the  wtnle  blood,  and  their 
Abt.  9.  children  and  grandchildren,  are  preferred  to  tlie  half  bkx>d  ; 
Con.  and  on  failure  of  brothers  and  sisters  of  the  whole  and  faalf 

blood,  and  of  their  legal  representatives,  the  estate  of  the  intes- 
tate goes  to  ilie  nejft  of  kin,  and  their  legal  representatires. 
It  is  doubtful,  if  representation  among  collaterals  extends  only 
to  grandchildren,  or  adittfiniium.  No  preference  of  the  wbole 
blood  where  the  estate  is  ancestral.  There  are  several  distinc- 
tions of  blood  in  other  cases. 
Akt.  10,  ^  ]  con.  But  neither  a  deed  of  bargain  and  sale  not  iitdtntedj 
Coa.  nor  a  de.rue,  will  bar  an  estate  tail ;  2  Har,  b  Mc  H.  I7fi  :  on 

the  act  of  1783,  ch.  23 ;  nor  did  ilie  act  of  1 693,  ch.  30,  for  record- 
ing conveyances,  Sec.,  extend  to  any  proprietary  grsols.  p.  385. 
^  3  con.  The  statute  1699,  ch.  43.  prescribes  a  particular 
form  of  examination  of  the  wife.     Held,  she  must  be  examined 
in  that  form,  and  the  certificate  of  the  two  justices  examining 
1  H*r.  b  Mc  lier,  must  contain  the  form  in  substance.    Adjudged  Aptil  1723, 
H.  so— 4T.      by  the  provini'inl  court ;  deff.  excepted,  ana  the  court  of  ap- 

ficals,  July  1 724,  revised  the  judgment.  Appeal  allowed  to  the 
I  nir  «  Bic  "^^  -proprietary ;  Robins  ,  lessee  v.  Bush  ;  see  2  Har.  Et  Mc 
H.  i»1.38;8  H.  19-29;  a  correct  form  of  examinbg  on  staiute  1715, 
*►■  **>■  ch.  47. 

If  A  bequeath  to  his  wife  a  part  of  his  personal  estate,  and  she 
dies  within  the  forty  days,  without  mtlring  her  election  to  abide 
by  his  will  or  not,  her  representatives  must  abide  by  the  will, 
H,  ^  '  decided  in  the  orphans*  court,  and  affirmed  in  the  general  court. 
Judicial  decisions  in  Maryland  on  the  subjects  of  this  chapter, 
from  A.  D.  1698  to  1798,  tse.  By  matty  deci^ioas  Maryland 
appears  to  have  adopted,  in  disposing  of  new  lands,  tbe  princi- 
pies  adopted  in  Virginia,  &tc.,  and  I^nsylvania,  slated  s.  8,  s. 
33,  a.  15,  s.  2,  this  chapter. 

^  19.  A  bargain  and  sale  by  a  fitme-  eoofrf,  with  wurranly, 

dines  not  discontinue  the  estate :    I  Har.  8e  Mc  H.  %7S^i^ 

Mayson'a  lessee  v.  Sexion :    many  cases  cited,  and   several  to 

show  a  married  womtu  in  ker  deed  rosy  warrant.     See  ch.  lU, 

a.  4,  3.  2,  3,  4,  5,  and  ch.  11&,  a.  4,  s.  33;  Hob.  20,  335. 

Held,  21  Jam.  1,  act  for  limitation  of  nrtion  extends  not  tt> 

lHw.lt  He   Maryland:    1  Har.  &;  Mc  H. 3 !,  30,  33  ;   but  518  tbegrvnws 

H.  t—iao.      being  attainted,  his  lands  were  forfeited  to  the  locd  proprietary. 

In  this  Stat«,  ejeoiinent  in  the  Englisk  form  only,  seenia  ever 

to  have  beeo  uaed  to  recover  lands ;  tl>e  hounds  of  which  luvs 

ever  been  rather  uncertaiut  for  reasons  dated  in  tlie  praarabia  of 

9  long  act  passed  in  June  1699,  and  in  other  lung  acts  puMd 

j^pril,  1713  and  1718,  published  2  Har.  Si  Mc  if.  appendix. 
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-  lu  tfais  Slate,  Mortgages  are  uied  on  English  principles :  2  Vol.  VH. 
Har.  St  Mo  H.  sundry  cases.  A  nrit  of  inquiry  o(  damages  Ch.  223. 
lies  in  ejectment ;  96,  97 ;  3  Har.  8i  Mc  H.  ^rT.  10. 

Mortgages  are  treated,  in  general,  in  Maryland,  as  ibey  are       C<m. 
ID  England ;   30  years  redemption,  &c.,  not  nithin  the  acts  of   y.,^^,,'^ 
fimitations,  Sio.     3  Har.  Se  Mc  H-  338,  332,  399,  400. 

Since  the  act  c^$  6«o.  3,  cii.  7,  the  Maryland  act  of  I7tft, 
fib.  40,  has  been  ezt«ided  to  lands,  that  is,  malnag  them  tiables  Hv.  fc  Mc 
for  debts,  Jk.  .  ■  h.  6h. 

.  If  a  mongage  include  both  real  and  personal  estate,  and  the 
mortgagor  retain  possession  of  the  personal,  the  deed  must  be 
enrolled  in  the  records  of  the  county  within  twenty  days  from 
Ae  date  of  it,  m  that  an  office  copy  of  such  mortgage,  may  be 
given  in  evidence  on  a  question,  as  to  personal  estate :  was 
Feplewn  for  two  slaves  ;  deed  was  recorded  in  the  records  of 
ibe  provincial  court,  in  1763;  in  1799,  tlie  general  court :  the 
act  of  1739,  a.  8,  b.  fi,  required  it  to  be  recorded  intbe  county, 
In  order  to  use  an  t^Sce  copy,  in  twenty  days  from  its  date  ;  the 
general  court  admitted  the  copy  to  be  read  to  the  jury :  the  pit. 
excepted,  lie.  Court  of  appeals,  June  1,  180S,  reversed  tbC'tHu'.  fcMc 
judgment,  and  awarded  a  procedendo.  ^-  *<">— *W. 

CoQveynnoe  hyjiae  was  used  by  &feme  covert  beiere  the  act 
of  1713,  cb.  47,  but  not  since,  in  Maryland.  H.  «s 

The  widow  ia  entitled  to  one  third  of  the  pertmal  estate  of 
her  deceased  husband  after  death,  and  funeral  charges  paid, 
though  he,  by  his  will,  bequeath  the  whole  of  it  away  from  her. 
Authorities  oiled,  nutgtui  cmrta,  ch.  180,  saving  to  her  a  reason- 
able part :  Braeton  nie  third ;  so  at  common  law  :  acts  of 
Maiyland  1643, 1671,  one  third;  soaFUof  1681, 1693,  1699; 
so  1704,  1715,  1729;  4  Har.  fc  Me  H.  101-183. 

No  distinction  of  whole  and  half  blood  b  cases  of  detcended 
estates,  ia  as  to  acquired  estates. 

The  statute  of  descent  and  distribution,  regards  the  anceitral, 
pattmal,  and  maternal  eetata;  bence,  no  such  paternal  estate 
can  pass  io  the  maternat  line,  as  long  ss  any  paternal  ancestor, 
or  bis  descendants  can  be  found :  same  prbcipie  as  to  the  ma- 
ternal eSlate. 

^  18  eon.  This  ia  a  rule  in  most  of  the  Stntes,  and  may  well  Art.  11. 
be  the  rule  in  all,  that  is,  that  personal  estate  be  divided,  as  real    Con. 
estate  is.  Inc.     The  statutes  of  descent  and  distribution  only  re- 

3uire  d»e  intestate  to  have  thU  to  the  estate.  They  rpgnrd  no 
istincdon  as  to  the  vihoU  and  haff  bfood,  except  tliose  of 
the  whole  take  doiihle  portions ;  of  the  half,  single  ones.  When  - 
ail  (he  claimants  am  in  the  same  degree,  they  take';>er  capita. 
When  some  are  dead,  and  all  are  not  in  the  same  degree,  the 
most  remote  take  per  tiirpei;  so  is  the  act  of  Charles  1).  Ali- 
enage does  not  impede  the  descent.  As  to  the  mothtr,  illegiti- 
VOL.  iz.  86 
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Vol.  VII.  mate  rliildren  cnn  inlierii  and  b«  inherited.     A  child  bom  oat 
Ch.  323.  »r  wedlock  is  legiiimaie,  l>y  the  after  marriage  of  its  parents,  if 
•Art.  1 1.      Uie  fallier  recognize  It  to  be  his. 
Con.  If  DO  issue  ol  the  iniesiate,  fatlier,  mother,  brother,  or  sister, 

\^f^/-^^  nor  issue  of  ihem,  (ad  infinitum)  the  estatp  ^oes  half  to  tlie^w- 
temat  kindred,  half  to  tlie  materntd  :  no  distinction  of  ancatral 
and  acquired  estates :  but  is,  as  to  paternal  and  maternai  rela- 
tives, as  the  estate  goes  first  tn  grandfathers,  and  if  ncme,  (o 
grand  inntbers,  iu-..,  and  their  desceiidanis  ad  infinitum. 

When  no  relations  in  the  |mt«mal  line  or  maternal,  the  estate 
goes  to  the  other  tine  so  long  ast  any  liindred  in  it,  are  to  be 
iound,  and  if  alt  these  fail,  it  goes  to  the  intestate's  husband  or 
wife,  as  tlie  case  may  be;  if  neither,  lo  his  or  her  relatives, 
as  it  would,  if  he  or  she  had  lived  lo  take  it.  Thus,  when  the 
husband  dip.s  intestate,  an^  leaves  no  relatives  descending,  col- 
hiteral,  or  ascending,  the  statute  creates  his  wife  and  her  rela- 
tives a  new  stock,  to  inherit  his  estate ;  and  if  she  die  first,  then 
her  relatives,  and  so  if  she  so  dies,  the  statute  so  creates  him 
and  his  relatives.     Hence,  an  escheat  can  rarely  be. 

The  statute  of  Vir^nia  is  as  tliai  of  Charles  II.,  as  to  the  in- 
testate's descendants,  and  if  none,  as  that  is  as  to  falhers  and 
mothers,  grandfathers  and  grandmothers,  brothers  and  sisters, 
their  children  and  grandchildren,  uQclea  and  aunts,  and  their 
children,  being  the  rule  next  of  kin. 

If  no  issue,  or  father,  the  moilier,  brothers,  and  asters  lake  per 
capita;  so  is  the  act  of  Charles,  altered  by  that  of  James  II. 
Difference  is  in  the  whole  and  half  shares,  as  above. 

In  Virginia,  children  of  deceased  brothers  of  the  intestate,  ex- 
clude great  grandfather,  uncles,  and  aunts.  In  England,  they 
lake  with  the  children  all  being  in  the  third  degree ;  so  in  Vir- 
ginia, such  children  exclude  t^  grandfather ;  and  any  issue  <^ 
brothers  and  sisters,  however  remote,  exclude  grandfathers, 
uncles,  and  aunts,  and  their  issue.  By  both  statutes,  grand- 
fathers take  when  there  are  no  issue,  father,  brothers,  sisters, 
nor  issue  of  them  :  if  no  grand  fa  i hers,.  i;randmoihors,  uncles,  and 
and  aunts  take  by  etetute,  though  in  difierent  degrees.  In 
England,  only  grandmothers  by  statute  of  Charles  U. :  by  both 
statutes,  uncles  and  aunts  take  if  no  grandfathers  or  grand- 
mothers. If  part  of  tbe  uncles  and  aunts  be  living,  and  part 
dead,  leaving  children,  by  the  statute  of  Charles,  the  children 
lake  nothing ;  by  that  of  Virginia,  they  take  their  parent's^res 
per  itirpet :  by  the  English  act,  the  posthumous  cliild  of  a  cof- 
lateral  relation,  inherits ;  not  so  in  Vii^inis.  Other  cases  are 
numerous  in  distinct! nctions  not  veiy  important,  in  which  tbe 
two  statutes  agree  ;  so,  numerous  in  which  they  do  not  agree. 

3y  statute  of  1819,  if  a  minor  die  without  issue,  having  title 
to  any  real  estate  of  inheritance,  derived  by  descent,  devise  or 
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gill,  from  bis  or  her  father,  and  leave  fallier,  brother,  or  sister,  Vol.  VII. 
on  the  Tatber's  srde,  or  psieina]  grandfather  or  grandmother,  or  Cii.  223. 
brotlier  or  sister  of  the  father,  or  any  descendants  of  any  of  ^rl.  11. 
them,  the  estate  goes  to  the  paternal  relations  alone,  saving  Con. 
dower.  If  the  estate  be  so  denved  from  the  mother,  the  course  i,^->,r^_( 
is  reversed,  saving  curtesy.  All  lands  descend  in  coparcenary ; 
hence,  no  survivorship  among  joint  tenants. 

Jtepreieatation  is  admitted  ad  infiititvm,  in  tbe  collateral  as 
wel)  as  in  the  descending  line,  and  if  the  claimants  be  not  all  in 
the  same  degree,  they  take  per  ttirpet,  in  both  lines.  If  all  be 
in  the  same  degree,  per  capita,  with  a  few  exceptions. 

Before  the  revolution,  real  estate  descended  in  Virginia  as  in 
England ;  both  in  fee  and  tail,  except  the  entailed  estate  could 
ix>t  be  docked  in  Virgiuia. 

If  the  mother  be  emancipated,  her  increase  cannot  be  slaves,  4  lund.  ear— 
though  their  slavery  be  reserved  in  her  emancipation.  «•*. 

^  37  eon.  Not  necessary  a  will  be  proved  in  a  probate  court,  ;  p^j^,  igf^_ 
to  give  it  validity  as  a  will  of  lands.     May  be  dated  one  day  and  i06. 
published  afterwards. 

^  40  con.  A  marriage  settlement  made  after  marriage,  in  1  Rud.  8S&— 
pursuance  of  articles  entered  into  before  marriage,  is  (o  he'^- 
controlled  by  the  articles. 

i  46  am.  Other  cases  of  this  writ  ad  quad  damnum.  8  Har. 
k.  He  H.  565  ;  4  do.  1,  Colemai>  v.  Moody ;  1  Rsnd.  283, 
Harwell  v.  Bennett ;  Hard.  63  :  a  deputy  sheriff  may  execute 
and  return  this  writ  of  ad  quod  damnum. 

^  7.  StUtutes  of  descent  and  distribution.     The  intestate's   Abt.  13. 
estate  goes  equally  to  his  or  her  children,  and  their  descendants,       (Jon. 
as  long  as  any  can  be  found. 

If  no  issue,  and  the  estate  be  derived  by  descent,  devise,  or 
deed  of  gift,  or  settlement  from  an  ancestor,  to  whom,  in  case 
of  his  death,  the  intestate  would  have  been  heir,  the  estate  de- 
scends to  the  next  collateral  relations  of  the  intestate,  and  their 
descendants,  being  of  the  blood  of  such  ancestor,  always  taking 
j»er  itirpa  :  if  not  so  derived  from  an  ancestor,  or  his  blood 
fails,  the  estate  goes  to  the  next  collateral  relative,  whether  of 
the  paternal  or  maternal  line,  to  be  distributed  per  ttirpei ;  and 
representation  is  ad  infinitum. 

If  no  issue,  brothers  or  sisters,  or  their  descendants,  the  pa- 
rents take  for  life,  and  to  the  survivor  for  life.  Among  collate- 
rals, no  distinction  of  whole  and  half  blood ;  the  degrees  of 
kindred  are  computed  by  the  eomman  law.  Males  were  pre- 
ferred to  females,  till  of  kte  years. 

The  intestate  may  be  seized  in  fact  or  in  law.  No  iaheri- 
taneet  can  pass  to  the  ntcending  line. 

As  to  Nonb  Carolina  and  the  oiherfive  States  south  of  Vlr- 
pDiaudKeotacky,ii8ppeirs,cb.  196,  a.  7,tbi)W(N-k,th«  ioiht 
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Vol.  VI].  }'«arniS,theCarolinfilef^laturethefihflvingjnriBdictionoKran 
Ch.  223.  '^  teiritory  of  tliose  wx  States,  by  stat.,  adopted  more  dias  od« 
^rt.  12.  hundred  and  twenty  Brilish  statutes,  most  of  n-litcb  remained  id 
Con.  force  to  the  revolution,  and  many  of  lliein  to  this  lime  as  ronioKMi 
1^,^^..^  law :  among  which  were  the  1 1th  and  13ih  W.  3,  ch.  6,  a<  to 
heira  claiming  through  aliens :  22d  and  23d  Ch.  3,  ch.  30,  as  to 
intestate  personal  estates  :  lOih  and  1  Ith  W.  3,  ch.  16,  as  to 
posthumous  children.  It  is  also  to  be  considered  that  the  terri- 
torial ordinance  of  July  1787,  except  as  to  slaverj',  was  extend- 
ed to  Tennessee,  Stc,  wlien  territories  {  and  es  Tennessee  was 
setded  under  it,  and  under  the  laws  of  North  Carolina,  fromi 
which  it  separated,  we  bnre  in  substance  in  these,  the  laws  of 
descent  and  distribution  in  Tennessee,  not  inuch  altered  by  bet 
statutes. 

AaT  13.  ^  17  con.  Claimants  take  per  tiwfai;  as  in  North  Carolinn, 

Con.  the  wife  and  father  livjng  take  the  intestate's  estate  in  equal 

moieties :  if  he  be  dend,  she  and  the  mother  so  take  it ;  if  no 
wife,  the  faiher,  brothers  and  sisters  of  tlie  whole  and  half  blood 
take  it  in  equal  shares :  if  he  be  dead,  they  and  the  nwtfaer  so 
take  it,  and  ihe  issue  of  a  deceased  brother  or  aister  takes  its 
parent's  share ;  If  no  issue,  faiher  or  mother  is  alive,  but  there 
ore  a  widow,  brothers  and  sisters  of  the  whole  and  half  blood, 
and  children  of  h  deceased  brother,  of  the  v^U  bloody  she 
takes  half  in  fee,  and  the  brothers  and  sisters  of  the  icA«A;  Uood 
and  said  issue,  takb  the  other  half  equrily,  the  children  taking 
their  pnreni's  share.  If  no  brother  or  sister  of  the  whdeor 
half  blood,  but  children  of  a  deceased  brother  of  tbe  whole 
blood,  (he  children  take  half  per  itirpt*.  There  are  niunerous 
other  such  kind  of  distinctions. 

Art.  14.  %  3-  The  widow,  boweybr,  is  put  oa  the  footing  of  a  child,  in 

Con.  dividing  the  estate  among  children,  unless  she  elects  to  have 

her  dower.  No  representation  is  admitted  beyond  brotb««' 
and  sisters'  children.  If  no  issue  of  the  intestate,  the  widow  has 
a  moiety  in  fee :  if  a  father  is  alive,  he,  «nd  the  brothers  and 
sisters  of  the  intestate,  of  the  wbr^  and  half  bk>od,  take  the  es- 
tate, and  tbe  mother  is  excluded ;  but  if  the  father  be  dead,  she 
takes,  with  the  brothers  and  sisterB,  as  he  did.  The  wifeS 
real,  as  well  as  personal  estate,  vests  in  ber  busband  on  tfaeic 
marriage  :  after  these,  the  cowint  take.  Cousins  are  the  chil- 
dren of  uncles  and  aunts,  of  great  uncles  and  great  aunts,  be. 
The  statute  places  fathers  and  motliers,  among  brothers  and  sis- 
ters, in  the  second  degree.  On  failure  of  issue,  parents,  brotbeis, 
and  sisters,  aid  their  children,  and  cousins;  the  act  gives  tbe 
estate,  reri  and  personal, '  to  the  next  of  Jan,'  in  ibis  case  fol- 
lowing the  statute  of  distribution  of  33  and  33  of  Charles  U., 
extending  it  to  real  estate  also.  After  the  above  speriBc  pro- 
vtSKHis,  ibere  are  to  be  mduded  id  the  werds,  Hart  ^  Ai% 
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gTMkd  pttrmts,  in  the  seOond  degree,  bjr  Ilib  civil  law ;  great  Vol.  VET. 
graad  p«<eiHs  in  ibe  duti  degree;  uncles  and  aunu,  greet  greet   Cu.  233. 
grtnd  parents,  unclea  end  atints,  end  entBdcliildren  of  brotbers,    Art.  14. 
and  SKtera  sf  the  iMeatate,  all  in  ibe  foarth  degree ;  so  accord-        Con. 
ing  te  ibe  eecending  line,  to  the  fiftb  degree,  kc  ;  and  descend-    ^^-v-^' 
ittg  in  ibe  iame  of  brothers  and  waters,  to  the  fifth  degree  from 
'  tbe  wtestate,  be.     Cousin*  ^tdJUpilfi  provided  for,  include  all 
eousna,  fir«,  second,  third,  &c.     So  greet  great  uncles,  aod 
greal  great  aunts  in  the  6frii  degree,  ere  included  in  the  vorda 
next  S[  Wta.     When  all  tbe  claimattts  are  m  the  nme  degree 
they^  ttdce  per  coptM .-   under  the  worda  next  of  kin,  aa  great 
uades,  and  great  aunta,  ted  grkodchiUrea  of  brothers  end  as- 
ters, aH  in  the  fourth  degree.     If  no  issue,  father,  mother, 
Iffotbef  or  sisten,  or  legal  representatives,  first  cohsds  take  • 
noietr>  end  the  widow  a  moiety  in  fee. 

§  16.  By  sMttite  enacted  Dec.  19,  1796,  it  is  provided,  eec-  Abt.  16. 
ties  1.  that '  when  eor  persoa  bavii^  title  lo  any  real  estate  of  Con. 
inheritance,  shall  die  intesttfte,  as  to  such  eKate,  it  shall  deacend 
and  pass  in  coparcenary,  to  his  ^tldreo,  male  and  female,  in 
^M  folioffing  course,  that  is  to  say,  section  S.  To  Ibe  children 
end  (beir  dMeendaets,  if  my  there  be :  section  3.  If  no  children 
nor  tbeir  dcsoHdanfis  >ben  to  bis  father  i  seetioo  4.  If  there  be 
no  father,  then  to  his  mother,  brotbera,  and  sisters,  and  thev 
descendants,  or  «ucb  of  tbetn  «•  tbere  be :  seoBoo  4.  Whne 
an  infant  sball  die  without  jstue,  faevuig  thie  to  aay  real  estate 
of  inheritaaue,  derived  t^  purohate  or  deecmt  from  tbe  fatfaer, 
tbe  mother  of  sudb  iniant  sfeaU  not  succeed  to,  nor  enjoy  tbe 
same,  oat  any  pert  thereof,  if  there  be  living  any  brnlier  at 
nster  of  such  infant,  or  any  brother  or  aiMer  of  tbe  father,  or 
any  lineal  desoendant  of  eith»  ci  them,  saving  to  such  lootber 
ber  ri^t  of  dower,  wbidi  she  may  claiRi  in  said  real  estate  «f 
inberitance  <  secttoe  %.  Wfaere  an  infant  shall  die  without  issue, 
baring  tide  lo  any  real  estalte  of  inheritance,  derived  by  purchase 
or  descent  fron  his  nmtber,  neither  the  Mier  of  such  infant, 
nor  any  issue  4bicfa  be  may  have  by  any  person  other  iban  tbe 
nMMher  of  bu^  inhnt,  shall  auoeeed  to,  or  'eajoy  the  gene,  <a 
any  part  iberaof,  if  tiiere  be  livbg  any  brodm  or  taoer  of 
Ach  mbBt,  or  any  brother  or  Hster  of  the  roolber,  or  any  1^1 
descendant  ofeitbereftbem,  s&nng,  boweTea,tDsaofafatfaer<,llM 
riebt  which  he  may  have  aa  tenant  aj  curtesy  in  the  said  estate  of 
inneritanee :  section  7.  If  there  be  bo  tnother,  nor  brother,  nor 
aieler,  nor  tbeir  deecendanis,  then  the  inberitance  sbaN  be  ^v- 
vided  into  two  -efptal  meaeties,  one  irf*  which  sball  go  to  the  pa- 
ternal, (be -other  to  tbe  materml  kindred,  in  the  following  couree, 
that  is  to  siiy,  setiton  8.  first :  To  the  grsndlather  :  section  9. 
If  there  be  no  greodfatber,  then  to  the  grandmother,  uncles 
nd'MintifOn  tbe  earn* -aide,  end  their  dMcendrats,  or -Mch  «f 
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Vol.  Vn.  them  as  there  shall  be  i  section  10.  If  there  be  no  grandmother, 
Ch.  223.  uncles  nor  aunts,  nor  tbeir  descendsnts,  then  to  the  great  grand- 
^rt.  16.  lathers,  or  great  grandrstlier,  if  there  be  but  one;  sectkHi  II, 
Con.  If  there  be  no  great  grandfather,  then  to  the  frest  grandmothers, 
\^>v^/  or  great  grandmother,  if  there  be  but  one,  and  the  brothers  and 
sisters  of  tbe  great  grandfathers  and  grandmothers,  and  their 
descendants,  or  such  of  them  as  there  be :  senion  13.  And  sO 
on  in  other  cases  without  end,  pasung  to  tbe  nearest  lineal  male 
ancestors,  and  for  the  want  of  ihem,  to  Uie  lineal  female  ance»- 
tors,  in  the  same  degree,  and  the  descendants  of  such  male  end 
female  ancestors,  or  to  sueh  of  tbam  as  there  be  :  section  13. 
But  no  right  in  the  inheritance  shall  accnie  to  any  person  what- 
ever, other  than  to  children  of  the  intesute,  unless  they  be  in 
being,  and  capable  in  taw  to  take  as  heirs,  at  the  time  of  the  in- 
testate's death :  section  14.  And  where  for  want  of  issue  of  the 
intestate,  and  of  father,  mother,  brothers,  or  sisters,  and  their 
descendants,  the  inheritance  is  before  directed  to  go  by  m<»elies, 
to  their  paternal  and  maternal  kindred  :  if  there  should  be  no  such 
kindred  on  the  one  part,  the  whole  shall  go  to  the  other  part ; 
and  if  there  be  no  kmdred  either  on  the  one  part  or  the  other, 
the  whole  shall  go  ,to  the  wife  or  husband  of  the  intestate ;  and 
if  ibe  wife  or  Uie  husband  be  dead,  it  shall  go  to  his  or  her 
kindred,  in  the  like  course,  as  if  such  wife  or  hgsband  had 
survired  the  intestate,  rnd  then  died,  entitled  to  tbe  estate: 
section  16.  And  in  the  cases  before  mentioned,  where  the  iih 
heritance  is  directed  to  pass  to  the  OKendiTig  and  eoilaltral  kin- 
dred of  the  iutesUte,  if  part  of  such  colhttersis  be  of  the  wA«& 
blood  to  the  intestate,  and  the  other  part  of  the  Aa^blood  only, 
those  of  the  half  blood  shall  inherit  only  Ao^  so  much  as  tbrna 
of  tbe  tohole  blood ;  but  if  all  be  of  the  half  blood,  they  shall 
have  whole  pordons,  onlv  giving  to  the  ascendants,  (if  there  be 
any)  double  ponions.'  ^ub  iar,  verbatim:  section  l6,  directs 
taking  per  capita  or  prr  ttirpet;  section  IT  provides  in  cases  of 
advancements ;  section  18  is  on  the  principle  of  the  statute  of 
W.,  as  to  aliens;  section  19  is  as  the  law  of  Virginia  as  to 
bastards  and  legiiimating ;  secticm  SO  provides  for  selling  in  ca- 
tain  cases;  section  31,  end  last,  makes  parceners  equal,  and 
gives  one  an  action  of  waste  against  another.  Feb.  24,  1797, 
an  act  of  fiftyeight  sections  ivas  passed,  as  to  wiUs,  executors, 
he.,  and  distributions  of  personal  estate. 

Abt.  16.  ^  ^'  ^^^^  Louisiana  was  ceded  to  the  United  Stares,  of 
^^      '     course,  the  former  laws  remained  in  force,  as  far  as  not  altered 

Tat.  Law  of  hy  the  United  States.  When  a  country  inbabhed  has  laws  m 
.  Natkxit,  B.  S,  force,  ih^  must,  when  it  is  purchased,  remain  so,  until  altered 

^t''jbi*''   ^y  ^^  purchaser,  in  some  form,  or  there  must  be  a  state  (^ 

Can.  lot.  anarchy.  But  little  is  to  be  found  in  the  books  on  this  subject ; 
tbe  reisoo  may  be,  common  sense  seems  to  dictate  tbe  coun*. 
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The  people  keep  their  rOTtner  lavs  lill  ihe  purchaser  or  con-  Vol.  VII. 
queror  gives  them  his  laws,  at  once,  and  immediately, in  toto,  or,    Ch.  323. 
by  degrees,  and  in  titne;  and  the  former  laws  remainiDg  In  force    ^rt.  16, 
wsr  the  ecquiwtiOn  of  the  territory,  become  the  rommon  law  of       Con, 
tbe  country.     As  to  Louisiana,  ceded  in  1803,  special  prarlaion    ^^F^^i■^f 
was  made  (^congress,  Oct.  31, 1803,  for  the  government  thereof, 
and  before  poMession  thereof,  vm  taken,  the  former  laws  were 
left  in  force  some  time,  and  were  ahered  by  degrees ;  so  the 
former  laws  of  FloridB  were  understood,  as  a  matter  of  course, 
on  tbe  principles  of  the  laws  of  nations,  and  our  common  law,  to 
have  remained  in  force  long  after  tbe  United  States  took  posses 
sion ;  a  few  cases  eieepted. 

§4.  Concemii^  the  laws  of  descent  and  distribution  in  Ohio,  Abt.  17. 
see  a.  1.  s.  3,  and  a.  17,  s.  1,  ibis  chapter.  The  said  territorial  Con. 
ordinance  was  the  basis  of  all  law  in  Ohio.  No  estate  ever 
descended  there  on  tbe  English  common  law;  nor  was  ifae 
said  statute  of  Charles  TU  of  distribution,  ever  in  use  there, 
otberwise,  than  the  material  parts  of  it  are  contained  in  the  said 
ordinance.  The  statutes  of  Ohio,  have  made  some  aherationa 
in  the  collateral  and  tacending  lines:  1.  A  distinction  between 
anceitnl  and  acquired  estates ;  tbe  antettral  estate  goes  to  such 
brothers  and  sisters  of  the  intestate,  as  are  of  the  blood  of  the 
aneator  from  whom  it  came,  and  their  legal  representatives ; 
and  if  no  issue,  brother  or  nsteror  their  representativeR  of  the 
blood  of  such  ancestor,  it  goes  to  him,  if  living :  if  he,  also,  l>e 
dead,  it  goes  to  his  brothers  and  raters,  or  their  representa- 
tives ;  and  if  none  of  them,  it  goes  to  die  intestate's  relations  of 
tbe  half  blood,  not  of  the  blood  of  such  ancestor.  If  no  issue, 
brothers  or  sisters,  or  their  representatives  of  the  blood  of  such 
ancestor,  and  he  is  dead,  nor  broibers  or  sisters  of  their  repre- 
sentatives of  said  ancestor,  nor  brothers  nor  sisters  not  of  bis 
blood,  then  the  etiate  goes  to  the  nut  of  kin  ot  the  bkx>d  of  the 
person  from  wliom  it  came  by  descent,  devise,  or  gill  to  the  in- 
testate ;  no  further  provision  is  made  for  the  descent  of  an  an- 
eettral  esute ;  and  if  no  such  next  of  kin,  it  is  conceived  tbe 
estate  will  go  according  to  said  ordinaiice,  that  is,  to  fAe  neat  of 
kia  to  the  iiUeMtatt. 

If  the  estate  be  atmured  by  the  intesnte,  by  bis  or  her  own 
means,  or  givoi,  or  dsrised  to  him  or  ber,  by  one  n6  way  re- 
lated to  him  or  her,  it  goes  to  the  intestate's  issue  as  long  as  any 
exist;  and  if  no  issue,  then  to  the  intestate's  brothers  and  sisters 
of  the  whole  bk>od,  and  tbmr  legal  representatives ;  if  none 
such,  it  goes  to  tbe  brothers  and  sisters  of  tbe  half  blood,  and 
their  l^;al  representadves ;  H  none  such,  to  the  father,  and  if  be 
be  dead,  it  goies  to  the  mcAber;  if  no  such  relations,  it  goes  to 
the  next  of  kin  to  tbe  inlenate,  wbo  need  not  be  actually  seised, 
but  only  have  a  title  to  it :  uid  atieas  may  inherit  and  be  is- 
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Vol,  Vn.  beritad :  tlw  mdovr  bas  her  d«w«r,  ndl  UteghiHute  chBdKB  in 
Ch.  223.    "  to  tlifl  fflofA«r,'  aad  iUggiliuatricn  m  in  Virginiu    Tha  huifauul 
'  Jbi.  17.     I»*  his  curteajT' 

Call,  AetPMrAs  m  lAe  Imut  tf  ineaU  a»d  dVttniwtian  ^  wfoAle 

.^^s,^^^  gf^ptrty  w  tkt  ttvaitvfomr  Statv-  Tfaue  laws,  in  two  SlBiai, 
MaMacbttMUi  and  Auioe,  bora  bwn  lug^y  eoonderad  in  4m 
wrok,  from  tbo  fint  Mtdameat  of  iboM  Stana,  aa  ia  praper*  an 
every  Stan,  when  the  phn  of  the  work  adnata  Kich  ■  oourw ; 
but  (be  plan  of  this  doea  BeCmtprapatv  aa  io  nunr  triak,  il  b 
found  necoaaw]'  to  uaa  tbaaa  Iswa,  and  ihe  judicial  dadM» 
thareon,  vary  far  bach :  aa  «faars  a  peraon  died  ianante,  leav- 
ing estate,  it  was,  of  course,  settled  bjr  fHob  lawa  then  in  iofca. 
These  ihea  eolarad  into  the  title,  tbougb  a  eaDiuvy  or  two  ago, 
and  mtttt  forever  nniMn  a  pan  of  it.  As  to  the  States,  Vei- 
moiit,  Kontuckjr,  Ohio,  Tanoeasee,  and  Laniwaaa,  tbeae  laws 
bava  not,  in  this  work,  been  tracad  back  (for  Kasoos  aborc  ~ 
nattd,)  but  only  a  akenh  haa  been  made  tf  tboae  d*  thaoi  un- 
derstood to  have  been  iha  last  eaactad,  and  in  foraa  in  the  ywtt 
1830,  and  Moce  enacted. 

These  sketchea  Imvo  not  bean  made  for  peaetioa,  aspeohUly 
in  doubtful  coat.  In  that  obIj,  tha  aialutes  tbenuebM,  bam 
early  timea,  and  the  judicial  dMiiioas  tkeraon,  can  be  aaMy 
trusted. 

As  to  these  lawsof  desceat  and  distribution,  more  (has  anr 
ahers  whatever,  every  line,  and  often  evefy  irard,  is  esateiial, 
for  when  a  person  dies  inteHate,  baring  (woperty,  wod  kindred 
however  nuimrous  and  raniste,  the  very  peraons  to  take,  and 
tiieir  exaut  proportims,  must  be  etaot^  aseertakied  by  such 
bwB  in  force  when  the  inteaiaM  died,  iboug^  hn^  siace ;  and  if 
any  part  of  tbeaa  bws  be  misoonsOued,  aa  to  any  one  taker,  or 
any  one  proportion,  the  ecute- is  not  well  settled,  aad  tUl  thti 
fauh  il  correoled  or  waived,  no  sfter  settlemeot  is  correeu  But 
these  sketches  are  for  other  purposes  mainly :  t.  Todiowihe 
aameneta  there  is  in  twentyibree  States,  in  the  prineiples  of  theae 
law*  in  the  main  points,  especially  as  tbey  respect  Uaeal  deecend- 
ants  of  the  intestate,  hia  children,  and  others,  his  issue,  how- 
ever remote  :  2.  To  show  the  immense  heteregeoeous  varied 
and  laneiful  distinctioas,  that  are  in  the  minute  and  less  im- 
porlnat  parts  of  these  laws.  Probably  not  half  of  tbeia  in  the 
aeid  last  enacted  statutes,  are  nolioed  in  tliis  work,  to  ny  oothmg 
of  a  far  greater  number  in  prior  atattnes :  3.  To  siiggaat  an  n- 
quiry  if  it  may  not  be  wise,  to  prevent  the  repid  increase  ni  thb 
chaotic  mass,  apon  to  tbink  of  mskiag  our  deeesnt  laws  mora 
BOiple  and  rational,  wherever,  and  whenever  it  can  readily  be 
done,  on  the  sound  republican  prineiples  of  our  tyUeto.  As  to 
the  meat  essential  and  impanaiit  part,  the  descent  of  huestan 
estates  to  children,  and  otlitir  IuimI  descendanu  of  (be  ii 
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tbe  States  now  agree,  with  one  or  two  exceptions  in  giving  male  Vol.  VII. 
cbJMren  double  portions,  aod  females  single  ones,  a  relicoffeu-  Ch.  323. 
dalitjr  rejecied  by  almost  every  Stale,  and  totally  rejected  in  tbe  jjrt.  17. 
said  statute  of  Charles  II.  Those  Statee,  ought  gradually,  as  Con. 
they  shall  revise  these  laws,  to  extend  the  simple  UDtform 
principles  of  those  statutes  to  real  and  personal  estiite ;  and  unan- 
imously so  in  tbe  said  territorial  ordinance.  Numerous  are  \be 
cases  in  which  judges,  lawyers,  and  authors,  find  a  deplorable 
nncertainiy  in  the  minute  and  various  distinctions,  found  in  these 
laws;  increased  almost  yearly  by  twentyfour  legislatures  inde- 
pendent of  each  other;  and  twentyfour  judiciaries  deciding 
thereon,  independently;  by  repeated  revisions  of,  additions  to, 
and  aherations  in  these  laws.  Before  the  new  French  code 
was  enacted,  it  was  said  of  the  former  French  laws,  they  were 
so  numerous  and  various  in  different  provinces,  that  a  lawyer 
might  well  understand  them  in  one,  and  know  nothing  of  them 
in  anodier :  so  it  may  be  said  of  our  laws  of  descent  and  distri- 
bution ;  generally,  a  lawyer  may  well  understand  them  in  one 
State,  and  know  nothing  of  them  in  anolher :  as  before  observed, 
this  difficulty  is  quite  peculiar  to  these  laws.  Concerning  the 
Jaws  in  the  di^rent  Stales,  on  tbe  subject  of  wills,  conveyances, 
uses,  leases,  insurances,  bonds,  bills,  notes,  accounts,  pleadings, 
bail,  be.,  8ic.,  there  is  such  a  sameness  in  all  the  twentythree 
States,  that  a  good  lawyer  in  one  State,  may,  with  a  moderate 
degree  of  preparation,  practice  in  any  of  them.  Not  so  is  the 
case  of  the  laws  of  descent  and  distribution.  In  such  numerous 
conditions  are  intestates  and  their  property, — in  such  numerous 
situations  are  the  claimants  and  tbe  takers,  and  so  infinitely  va- 
rious (heir  shares  or  proportions,  that  no  end  is  seen  in  the  mul- 
tiplied forms  into  which  these  laws  may  he  made  to  run,  if 
legislators  wilt  freely  indulge  in  all  kinds  of  minvtia  :  the  more 
need,  therefore,  to  restrain  them,  by  fixing  some  principles, 
fundamentally  pervading  the  nation  to  restrain  tilts  intolerable 
variety.  This  is  now  done  in  France,  has  been  done  in  En^ 
land  one  hundred  and  sixty  years,  as  to  personal  estate,  by  the 
said  statute  of  Charles  II.  Where  the  same  principles  do,  in 
substance,  and  ought  to  pervade  the  whole  nation ;  the  form  of 
t  federal  republic  makes  no  difference  ;  and  if  any  laws  in  such 
a  republic,  ought  to  be  as  fixed  and  unalieriihle  as  the  constitu- 
tion, they  are  those  that  direct  the  descent  and  distribution  of 
property. 

In  fact  the  evidence  is  that  more  than  three  fourths  of  the  ' 
Suies  are  well  prepared  to  exclude  in  future,  every  relic  of 
feudality  from  our  laws,  and  nineteen  twentieths  of  these  devia~ 
tlons  in  these  laws  of  descent  and  distribution.  Numerous  little 
and  notional  deviations  from  the  said  statutes  of  Charles  II.  and 
James  II.,  under  which  our  legislation  commenced,  as  to  per- 

TOL.  IX.  87 
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Vol.  VII.  sonal  estate,  m  all  the  coloDies,  and  as  to  real  in  some  also,  it 
Ch.  223.  is  believed  atteotion  to  the  subject  only  is  necessaiy  to  induce 
Art.  IS.     State  legislators  to  abandon,  end  return  to  (lie  statue. 

Con.  ^  1-  Trti£  northern  boundary.     British  and  Spanisfa  titks 

s^fiK,.-^     there.     Held,  a  concession  of  lands  made  by  the  Spanish  au- 
Ch.  89,>.  4,  Liborities  at  Jlloit/e,  in  the  year  1806,  cannot  be  given  in  evi- 
6S3  toMs'^ii  ''^■"^^ '°  support  an  ejecUnent  in  the  courts  of  the  United  Slates, 
Whmr.  GM-    the  same  not  having  been  recorded  or  passed  upoo  by  the  board 
6DS,  De  La     of  commissioners  or  register  of  the  land  office,  estab&sbed  by 
Ownlwrido    ""^  ^^  congress  relating  to  land  titles  in  that  country.     The 
English  king's  proclainaiton  of  October  7,   1763,  established 
'     the  northern  boundary  of  Florida  at  the  tbirty6rst  degree  of 
north  latitude,  be.  as  in  the  treaty  of  peace  of  1783.     Acts  of 
congress  March  3, 1803,  s.  &,  as  to  recording  grants  ;  of  March 
27,  1804,  as  to  recording  grants  and  said  board;  ces»on,  &c. 
pf  Geo^ia,  April  24,  1602  ;  treaty  with  Spain,  OcL  27,  1795. 
Great  Britain,  by  the  preliminary  articles  of  peace  ot  Nov. 
30,  1782,  having  admitted  the  United  States'  right  to  said  Slst 
degree,  &c.  could  not  afterwards  in  her  treaty  with  Spain, 
Jan.  20,  1783,  cede  to  her  land  or  jurisdiction  north  of  said 
line,  yet    Spain   continued    to   claim   north  of  that  hne  until 
said  treaty  c^  1795  was  made,  adopting  the  said  line  of  1783, 
but  neither  treaty,  divested  privaie  rights  or  titles  to  soil,  pre* 
viously  vested.     A.  D.  1806,  the  S^ish  authorities  were  in 
the  actual  possession  of  Mobile,  and  claimed  the  place  as  being 
a  partofWest  Florida.    The  United  Sutes  claimed  it  as  part  of 
Louisiana,  purchased  by  them  k  1803,  and  tbe  dispute  was 
settled  only  by  their  purchase  of  the  Floridas,  io  Feb.   1819, 
by  which  they  were  bound  to  confirni  certain  inchoate  rights  or 
titles  to  lands  in  Florida,  acquired  under  Spain.     The  manner 
of  confirming  grants  in  Florida  and   Louisiana,  congress  his 
ever  assumed,   whether  made  by  Franca,   Spain,   or  Great 
Abt.  19.     Britain,  and  this  manner  is  seen  in  said  two  and  other  acts. 
Con.  Congress  has  exclu»ve  legislation  in  the  District  of  Colum- 

bia. How  easy  is  it  for  the  le^slalure  of  the  nation  to  set  in 
example  of  this  simple  and  already  well -explained  l^slatitHi, 
found  in  those  statutes  of  Charles  and  James,  or  of  Charles 
alone  P  And  to  extend  the  principles  thereof  to  real  as  well  as 
personal  estates.  At  present,  the  laws  of  Maryland  remain  in 
force  in  the  Maryland  part  east  of  the  Potomac,  and  tbe  laws 
of  Virginia  in  the  Virginia  pan  of  the  district  west  of  that  rivn 
as  to  intestate  estates. 
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CHAPTER  CCXXIV. 

SEIZURES  EN  REVENUE  AND  OTHER  CASES. 


^  2.  Seizures  made  on  land  and  water,  to  be  kept  distinct. 
Hence  a  libel,  stating  a  seizure  to  have  been  made  on  toater, 
when  mfact  made  on  hnd,  will  not  support  a  verdrci  and  judg- 
ment, or  sentence  ihereon  ;  but  must  be  amended  or  dismissed  : 
3.  As  to  seizures  on  land  under  the  revenue  laws,  the  district 
court  proceeds,  as  at  common  law,  according  to  the  course  of 
the  exchequer,  on  informations  in  rem,  and  the  trial  of  the  issues 
of  fact  is  by  jun'.  But  as  to  seizures  on  water  navigable  from 
the  sea  bi/  vends  of  ten  or  more  tons  burthen,  it  proceeds  as  an 
instance  court  of  admiralty  by  libel,  and  the  trial  is  by  the  court.  1^  Smh,  s 
The  district  courts  are  both  courts  of  common  law,  and  admi-'^"'-''!— 
tslty  jurisdiction.  Seech.  186,  a.  9,  s.  10,  and  cases  therein 
cited. 

So  goods  are  not  forfeited  by  any  mercantile  devise,  where 
there  is  no  intention  to  defraud  the  government,  as  10  Wheat. 
421-427  ;  under  the  duty  actof  1799,  ch.  T28,  s.  43,  no  cause 
of  forfeiture  that  the  casks  marked  and  accompanied  with  the 
certiGcates  required  by  the  act,  contained  distilled  spirits,  import- 
ed into  the  Unjted  States,  or  a  mixture  of  domestic  with  foreign 
spirits  ;  the  object  of  the  act  being  to  secure  the  revenue. 

^  1  am.    Voyage  broken.     Non-intercourse  act  of  1818.  Art.  3. 
Held,  this  act  of  April  16,  1818,  ch.  65,  prohibited  the  coming    Con. 
oF  British  vessels  to  the  ports  of  ihe  United    States    from  a  ^  WheM.  3n- 
British  port,  closed  against  the  commerce  of  the  United  Stales,  '  ^'^ 

either  directly  or  through  a  British  port ;  but  did  not  prohibit  such 
vessel's  commg  from  a  British  port  closed  as  aforesaid,  through 
a  foreign  port,  {not  British,)  vihp.re  the  continuity  ofthe'voyage 
leas  fairly  broken.  The  Pitt  sailed  from  Kingston  m  Jamaica,  a 
-  closed  port,  but  took  in  a  new  cargo  in  a  Spanish  port,  bona  fide, 
and  thence  came  to  the  United  States. 

The  commercial  convention  concluded  between  the  United 
Sutes  and  Great  Britain,  July  3,  1815,  did  not  extend  to  the 
British  colonies  in  the  West  Indies,  but  ss  to  them,  the  naviga- 
tion laws  and  colonial  system  of  Great  Britain,  continued  in  luD 
force,  which  the  United  States  were  at  liberty  to  counteract  by 
any  regulations  in  their  power. 

Non-intercovrse.   Such  vessel  is  not  forfeited  if  the  continuity  Soe^S^fJ^ 
of  the  voyage  be  not  broken,  though  she  touch  at  an  intermediate  ci»  i.  Ely. 
British  closed  port,  from  necessity,  and  in  order  to  procure  pro- 
visions, if  she  do  not  trade  there.     The  policy  of  the  said  act 
was  to  prevent  British  vessels  from  bringing  British  goods  from 
tbe  islands,  in  excluuon  of  vessels  of  the  United  Stales,  and  to 


Dig'lzed  by  Google 


692  SEIZURES. 

Vol.  VII.  ploce  them  on  a  fooling  with  British  vessels.     The  system  of 
Ch.  234.    equality  was  what  was  aimed  at. 

,irt.  3.  %   "^  <:"».   Sixtysevenlh   section  of  this   act  respects  opening 

Con.  °i(l  examining  packages,  t£c.  of  goods  by  custom  nouse  officers, 
•.^■^.j^^  to  see  if  they  agree  with  the  entries.  Case  of  200  chests  of 
tWhcit  4>o-tea  is  a  libel  on  this  section  against  goods  on  account  of  their 
***■  didering  in  description  from  the  contents  of  the  entry,  snd  held 

it  is  not  necessary  the  libel  slate  nn  intention  to  defraud  the  rev- 
enue. It  is  sufficient  the  libel  conforms  to  the  language  of  the 
section,  which  inflicts  the  forfeiture.  What  is  in  a  separate  pro- 
11  Wliekt.  419  vision,  is  matter  of  defence.  Further  construction  of  said  sec- 
-488.  Uniwd  lion  67.  And  of  the  act  of  April  20,  1618,  ch.  364,  s.  II, 
puud  oth^  called  the  duly  act.  The  words  '  true  value'  in  it  mean  the  ac- 
en.  tual  cost*  of  the  goods  to  the  importer  at  the  place  of  exporta- 

tion, and  not  the  current  market  valite  of  the  goods  there  :  2. 
IfThe  collector,  in  fact,  suspect  the  goods  are  invoiced  below 
this  current  market  value,  but  not  below  said  actual  cent,  he 
cannot  direct  an  appraisement :  3.  If  he  suspects  on  first  grounds, 
the  invoice  does  not  truly  state  the  actual  coat  of  the  goods,  he 
may  direct  the  appraisement,  and  is  not  bound  to  dolose  the 
grounds  of  his  opinion.  Was  debt  on  a  duty  bond:  4.  So  was 
the  rule  from  1789  to  April  20,  1818 :  5.  If  the  appraised 
vahie  be  less  than  the  invoice  value,  the  latter  is  taken :  6.  If 
this  be  suspected,  the  appraiser  can  compare  it  with  the  eurretU 
market  value. 

fj  19.  State  impost  laws  remained  in  force  after  the  federal 
constitution  was  adopted,  and  until  congressiooal  laws,  on  the 
subject,  went  into  operation.  2  Har.  6l  McH.  480-482,  Mary- 
land V.  Sluhy.  Decided  in  the  general  court,  and  affirmed  id 
the  court  of  appeals,  Nov.  term,  1792. 
»        4  ^  ^  '^'''  ^^^  °^  Congress,  March  3,    1815,  gives  further 

q'  '  powers  to  State  and  district  courts,  as  follows:  Sect.  1.  'The 
respective  State  or  county  courts  within  or  near  adjoining  a  col- 
lection  district,  established  by  any  act  of  congress  now  ip  being, 
or  hereafter  to  be  passed,  for  the  collection  of  any  direct  tax  or 
interna)  duties  of  the  United  States  shall  be,  and  are  hereby  au- 
thorized to  take  cognisance  of  all  complaints,  suits,  and  prose- 
cutions, for  taxes,  duties,  lines,  penalties,  and  forfeitures,  arising 
and  payable  under  any  of  the  acts  passed  or  to  be  passed,  as 
aforesaid,  or  where  bouds  are  given  under  the  said  acts; 
and  the  district  attorneys  of  the  United  States  are  hereby  au- 
thorized and  directed  to  appoint,  by  warrant,  an  attorney,  as 
their  substitute'  or  deputy,  in  all  cases  where  necessary  to  sue 
and  prosscute  for  the  United  Stales  in  the  said  Slate  or  couu^ 
courts,  within  whose  jurisdiction  the  said  district  attomejrs  da 
not  themselves  reside  or  practice ;  and  the  said  substitute  or 
deputy  shall  be  sworn  or  nffirmed  lo  the  faithful  exectitim  of 
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hi*  imy.'    By  sect.  2,  the  Toregoing  power  has  no  regard  to  Vol.  VII. 
the  amount^of  the  sum,  Gcc.  and  the  jurisdiction  so  given  is  ia    Cb.  234. 
concurrence  with  the  jurisdiction  of  the  district  courts,  bui  all    Abt.  4. 
decisions  in  said  State  courts  may  be  reexamined  in  the  cir-      Con. 
cuit  courts  if  in  civil  actions,  according  to  the  24th  section    ^^^,.■..^ 
of  the  act  of  Sept.  24,  1789,  (judicial  act.)     3d  section  em- 
powers  said  State  and  county  courts,  and  presiding  judge,  to 
exercise  all  power  given  by  the  act  for  mitigating  or  remiiiii^ 
£aes,  &c.  which  can  be  exercised  by  district  courts  in  cases' 
brought  before  tbei)i  on  the  act  of  congress  of  March  3,  1797, 
above  mentioned,  and  by  this  act  to  be  governed,  but  notify- 
ing said  deputy,  inc.     4ih  seel,  all  said  courts  have  jurisdiction, 
though  the  sum  is  less. 

^  3  eon.  The  law  punishes  the  attempt  not  the  intention  to 
defraud  the  revenue  by  false  invoices.  5  Cranch.  31 1 ;  Inger. 
Dig.  268. 

Crror.to  the  circuit  court  of  the  southern  district  of  New  jn  whett.  HS 
York.     Held,  the  secretary  of  the  treasury  has  jwwer  under  -^ob,  Unitsd 
the  act  of  congress  of  March  3,  1797,  ch.  361,  lo  remit  for- *'""'■  ^*S^ 
leitures  or  penalties  accruing  under  the  revenue  laws  at  any  time  ftc. 
before  or  after  Gnal  sentence  of  condemnation  or  judgment  for 
the  penalty,  until  the  money  is  actually  paid  over  to  the  collector 
for  distribution  ;  2.  Such  remission  extends  to  the  shares  of  the 
forfeitures  or  penalties  to  which  the  officers  of  the  customs  are 
entided,  as  well  as  to  the  interest  of  the  United  States :  3.  In 
Marshall's  plea,  for  not  levying  an  execution,  statjng  such  a  re- 
mission of  ihe  forfeiture  on  which  judgment  was  obtained,  it  is 
not  necessary  to  set  forth  the  statement  of  facts  on  which  the 
remission  was  founded. 

^  10.   Forfeiture  under  the  registry  act  of  December  31,  Art.  5 
1792,  ch,  146,  for  ihe  Jraudulent  vse  of  a  regiiter  by  a  ves-    Con. 
aei  not  actually  entitled  to  the  benefit  of  it  on  section  27, 
which  provides, '  that  if  any  certificate  of  registry,  or  record, 
shall  be  fraudulently  or  knowingly  used  for  any  ship  or  vessel, 
not  then  actually  entitled  to  the  benefit  thereof,  according  to 
the  true  intent  of  this  act,  such  ship  or  vessel  shall  be  for- 
feited to  the  United  States,  with  her  tackle,  apparel,  and  fur- 
niture.'    Johnson,  J.  dissented.     The  register  expressed  that 
A  was  owner,  and  the  evidence  rather  proved  B,  an  alien,  was  '^g  wh"^ 
the  owner.     Like  fraudulent  use,  9  Wheat.  421-430,  Marga-Sr-izi."  ' 
ret's  case. 

^  1    con.     The    AppoUon,    French    vessel,    seized    the  Abt.  7. 
Spanish  side  of  the  St  MaQ''s  river,  in  Belle  river,  a  branch    Con. 
thereof,  and    in   Spanish  territory,  by  the  collector  of   StB  Wbetii.sra- 
Mary's  district.     Held,  1.  A  decree  of  acquittal,  on  a  prose- 
cution in  rem,  without  a  certificate  of  probable  caute  of  seiz- 
ure, and  not  appealed  from  with  efii>ct,  is  conclusive  in  every 
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Vol.  VIL  inquiiy  in  eniy  other  court,  ihit  there  was  no  juniGable  mum 
Ch.  234.  of  seizure,  .this  ressel  hed  been  so  acquiited  ;  2.  29th  section 
Art.  7.     or  the  cbllection  act  of  1799,  ch.  138,  did  not  extend  to  this 
Co».       vessel  passing  said  river  to  a  Spanith  pnrt :  3.  The  municipal 
s^>v-^    lans  of  one  nation  do  not  extend  beyond  its  own  tem'toiy, 
except  as  it  regards  its  own  citizens:  4.  A  seizure  for  the 
breacli  of  the  municipal   laws  of  one  nation  cann<a  be  made 
within  the  territory  of  another :  5.  A  municipal  seizure  can- 
not be  justified  or    excused   upon  the   ground  of  prohaUs 
cause,  unless  under  the  special  prnviston  of  some  statute. 

13  Wheat.    1-18,  the    Palmyra,  a  case  also  of  proinAk 
nrtue,  and    the  piracy  act  of  Mnrch  3,  1819,  ch.  75;  and 
May  15,  1 820,  ch.  1 12.     What  will  justify  capture  and  bring- 
ing in.     See  this  case  more  at  large  art.  13,  s.  34. 
Abt.  8.  ^16  con.  Error  to  the  supreme  judicial  court  of  Masst- 

Con,  chusetts.     Held,  under  the  embargo  act  of  35ih  of  April, 

on*. pitin er- 1808,  ell.  170,  [66],  s.  II,  the  collector  is  protected  in  the 
iTit^attlie^  honest  exercise  of  his  discretion  in  detaining  the  vessel,  and 
IM.  securing  both  vessel  and  cargo  until  an  actual  termination  of 

the  voy'age :    S.  Whether  the  voyage  was   terminated,  is  a 
question  of  fact,  and  if  the  poysge  be  eolonrably,  and  not 
really  terjninated,  the  collector  may  detain  the  vessel,  if  he 
has  honest  suspicions. 
Art.  9.  %  "^^  •Siiumpait  for  keeping  at  Canaan,  Vermont,  six  oxen 

Ctm.  ^^^  weeks,  in  the  year  1813,  intended  for  the  enemy  in  Cana- 

IN.  H.  Bep.  da,  and  the  pit.  knew  it.  Held,  he  could  not  recover,  as 
i^'*''  trade  with  an  enemy  is   illegal,  and  no  action  can  grow  out  of 

Kazu-.  it'     The  ph.  kept  the  oxen,  knowing  their  destination,  and 

with  an  express  view  to  facilitate  their  passage  to  t!ie  enemy's 
troopa,  which  was  effected  hy  others.  '  A  person  claiming 
the  assistance  of  the  law  in  a  particular  case  must  not  in  thai 
very  case  have  violated  the  law.'  This  rule  is  not  established 
for  the  deft's.  benefit,  often  more  criminal  than  pits.  *  Bui  is 
introduced  on  account  of  pubhc  policy.'  See  1  Gal.  303, 
PotEs  D.  Bell  b  als. ;  ch.  40,  a.  3,  s.  lA,  and  Bell  v.  Gibson, 
id. ;  Van  Dyck  r.  Hewitt,  ch.  40,  a.  20,  i.  4;  Waymell  t. 
Reed,  ch.  9,  a.  16,  s.  7.  The  pit.,  an  nlitn  and  abroad, 
aided  in  packing  goods  intending  them  to  be  smuggled  into 
England.  Held,  be  could  not  recover  on  a  contract  arising 
out  of  the  illegal  transaction.  4  D.  &  E.  466-468 ;  7  D. 
&  E.  630  J  5  do.  699  ;  10  Mass.  R.  277 ;  1  Boi.  &  P.  555, 
&c.  &.C. 
Abt.  12.  %  2'*'  ^'^^^  ^^  *''*  Palmyra,  Escurra,  master,  12  Wheat. 

Con.  1-18,  appeal  from  the  circuit  conrt  of  South  Carolina,  was  a 

libel  of  informalion    under   the  act  of  Congress  of  March  3, 
1819,  (c.  75,)  continued  in   force  by  act  of  May  15,  1820, 
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(c.  113,)  ibe  libel  was  filed  by  the  district  attorney,  aa  well  !d  Vol.  MI. 
behalf  tlie  United  Sutea  as  of  the  csplors.  Question  was  as  Ch.  234. 
to  probable  cause  of  seizure  of  the  Palmyra,  (pirallcal  vessel.)  Art.  13. 
Held,  1-  Though  the  crew  may  be  prolecled  by  a  commission  Con. 
bonajide  received,  and  acted  under,  from  the  consequence  v^^v-^ 
attached  to  the  offence  of  piracy,  by  the  general  lew  of  na- 
tions, though  such  commissioa  was  irregularly  issued ;  yet  if 
ibe  defects  in  the  commission  be  such  as,  connected  with  the 
insubordination  and  predatory  spirit  of  the  crew,  to  excite  a 
justly  founded  suspicion,  it  is  sufficient  under  the  act  of  con- 
gress to  justify  the  capture  for  bringing  in  the  vessel  for  adju* 
dicalionj  and  va  exempt  tbem  from  costs  and  dnmages : 
2.  Though  probable  cause  of  seizure  will  not  exempt  from 
damages  and  costs,  in  seizures  under  mere  municipal  statutes, 
unless  expressly  made  a  ground  of  just!  6c  ati  on  by  the  law  itself, 
yet  this  principle  does  not  extend  to  captures^'ure  htlU,  nor  to 
marine  torts  generally,  nor  to  acts  of  congress  authorizing  tiie 
exercise  of  belligerent  rights  to  a  limited  extent,  such  as  said 
two  acts  above.  In  the  district  court  a  claim  was  interposed, 
and  the  Palmyra  restored  witbout  damages  for  the  capture, 
injury,  or  detention.  Boib  parties  appealed  to  the  circuit 
court.  This  affirmed  tbe  decree  below,  acquitting  the  Pal- 
myra, and  reversed  ao  much  of  it  as  denied  damages,  but 
awarded  damages,  ^10,288  58.  Appeal  for  tbe  United 
Stales  and  the  captors,  to  the  supreme  court.  Decision  aa 
above.  In  1825,  tbe  cause  had  been  dismissed  by  (he  su- 
preme court  on  the  ground  there  had  been  no  final  decree  for 
damages,  but  finding,  on-  search,  ibere  was  sucb  a  decree 
omitted  (o  be  sent  up,  a  question  arose,  whether  the  court  bad 
power  to  reinstate  the  cause  after  sucb  a  dismissal,  1.  Because 
It  might  operate  to  prejudice  tbe  sureties  to  whom  the  Palmy- 
ra had  been  delivered  on  stipulation,  in  tbe  court  below,  and 
because  the  cause  was  capable  of  being  heard  in  tbe  supremo 
court,  on  tbe  appeal  in  respect  to  tbe  decree  of  acquittal,  that 
being  tbe  only  decree  in  which  the  United  States  had  any  in- 
terest as  a  parly  ;  and  that,  as  to  the  damages,  the  captors 
alone  were  responsible  for  them,  and  they  alone  had  a  right  of 
appeal  respecting  tbem,  so  that  by  operation  of  law,  tbe  cause 
bad  become  divided  into  two  distinct  causes,  in  which  each 
party  was  an  actor.  Tbe  court  did  not  admit  either  reasoo, 
but  reinstated  tbe  cause  for  reasons  giveti  at  large. 
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CHAPrER  CCXXV. 

FEDERAL  PRINCIPLES,  AND  CASE8  IN  EQUITY. 

§  9.  The  rules  of  evidence  are  the  Mine  in  courts  of  equity 
Bs  those  of  common  law.  The  supreme  judicial  court,  there- 
fore, when  sitliog  as  a  court  of  equity,  under  the  statute  of 
1817,  ch.  87,  will  not  receive  parol  evidence  tending  to  prove 
an  agreement  different  from  one  made  by  the  same  parties  in 
writing  under  seal.  Dwightv.  Pomeroy,  and  6ve  others,  17 
Mass.  R.  303  lo  329. 
Abt.  5.  ^  S  con.  3  Cowen,  518,  in  Seymour  «.  Delaney,   Savage, 

Con.  C.  J.  speaking  of  enforcing  contracts,  said  the  court  of  chan- 

cery, '  if  it  ads  at  all,  must  act  ex  vigore,  and  cannot  weigh 
the  equities  of  [ho  parties.  Whereas  a  jury  in  a  court  of  law 
can  mitigate  the  damages  according  to  equity  and  good  con- 
science. It  seems,  indeed,  parodoxical  to  send  parties  from 
n  court  of  equity  to  a  court  of  law,  to  obtain  equity ;  but  it 
arises  from  the  peculiar  construction  end  practice  of  the  courts.* 
'  Again,  if  we  call  to  our  aid  the  opinions  of  men,  among  the 
most  celebrated  for  their  learning  and  talents,  of  the  times  in 
which  they  respectively  lived,  we  6nd  a  great  preponderance 
in  favor  of  sending  hard  and  inequitable  bargains  to  a  court  of 
law.'  See  the  three  points  in  this  cause,  stated  post,  s.  37, 
this  article.  We  may  add,  thousands  are  the  cases  of  con- 
tracts as  (o  which  equity  can  he  ddne  only  by  the  jury  appor- 
tioning the  damages  to  the  equity  of  the  case,  because  '  tlie 
damages  cannot  be  ascertained  by  the  chancellor's  conscience,* 
and  there  is  no  equitable  measure  but  in  this  apportionment. 
%  8  eon.  Where  administrators  are  entitled  to  a  ipecifie 
C^»«pi<»  •■  performance  of  a  contract.  Where  the  vendee  had  a  contract 
Jotuw.'cb.  R.  ^°''  ^^^  purchase  of  lands  and  died,  his  administrators  assigned 
MS,  Ice.  it  to  the  defis.  who  covenanted  to  cancel  the  contract  and  save 
the  administrators  harmless  in  the  premises.  Held,  1,  They 
were  entitled  to  a  specific  performance  of  the  covenant  by  tba 
defts.,  who  could  not  set  up  a  want  of  personal  assets  as  an 
objection  in  limine,  to  the  relief  sought  by  the  vendors :  2. 
Administrators  of  a  vendee,  must  have  the  heirs'  consent,  in 
order  to  assign  a  contract  for  the  purchase  of  land,  or  compel 
its  performance  :  3.  Therefore,  in  such  a  case,  the  heirs  are 
proper  parties  to  a  bill  filed  for  the  apeci6c  performance  of  the 
contract :  4.  If,  in  such  case,  the  assignee  take  possession  of 
the  land,  though  not  compellable  to  pay  the  purchase  inoney, 
yet,  as  the  vendor  has  a  lien  on  the  laud,  he  can  call  on  tb« 
assignee  to  pay,  or  surrender  the  land,  or  to  have  it  sold  for 
the  benefit,  of  the  vendor :  &.  If  A  bare  a  contract  for  tbt 
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[>an;)n»  of  hind,'  &nd   dies,  it  in  equity  deKeifds  to  his  heirs  Vol.  VII. 
M  real  Mlate,  and  tliey  may  call  on  ibe  executors  or  arlniinis-    Qa.  235. 
trstore  to  discliarge  Ibe  contract  out  of  the  personal  estate  of    jjrt.  5. 
A,  the  vendee,  so  as  to  eilabJe  the  heira  (o  demand  a  convey-       Con. 
ance  from  the  rendor.     Sees.  IS.  \^-v~^ 

^  13  eon.  As  to  past  performance.  See  also  s.  16,  i.  19, 
and  9  Johns.  R.  4&0  to469.  Generally,  a  bill  for  the  specific 
]Mrfi>rRiance  of  en  agreement,  is  addressed  to  the  sound  judi- 
cial discretion  of  the  coori  of  chancery,  in  the  exercise  of  >l'8jabiii.cii 
exinordinBry  discretion.  This  sound  discretion  is  as  applica-  R.  in-su. 
bte  to  part  performance  as  performance  in  toto.  A  imall  de- 
tect in  part,  as  to  title  or  qiianlhy,  is  disregarded  or  cnmpen- 
mied.     6  Johns.  CIj.  R.  39-398  ;   I  Johns.  Ch.  R.  357. 

EqiKty  decrees  a  specific  performance  of  a  parol  contrnct  ouh  o.  Buf- 
for  the  laid  of  lands,  tliough  there  has'  been  no  partial  perform-  Jgr-  ^  Mu'pk, 
ance,  if  the  contract  be  proved  by  evidence  as  satisfactory  as 
that  Trhicji  arises  from  s  contract  in  writing  :  3.  It  is  no  ob- 
jection the  purchase  moiwy  is  to  be  paid  '  in  the  fall,'  the 
period  is  sufficiently  certain. 

On  a  bond  conditioned  to  convey  lends,  if  no  land,  when  j,^nm<  ir 
the  suit  is  brought,  the  conveyance  whereof  can  be  decreed, HolMMi.iLlti. 
there  can  be  no  bill  for  specific  perfomiunce,  nor  will  chancery  "^ 
d«cree  compensation  in  money,  unless  it  appears  adequate  re- 
lief cannot  be  had  at  law. 

A  prayer  case  for  compensation  in  damages,  may  be  con- 1  Litt  tot, 
nected  with  a  bill  praying  for  specific  performance. 

§  33.   Where  equitt/  mil  not  eaeeute,  fye.     Not,  where  liie  ^^ 

parly  asking  the  execution  of  the  contract,  has  been  in  fault,  4Bf, 
and  the  other  party  will,  thereby,  suffer  a  serious  loss,  if  oblig- 
ed 10  execute  :  3.  But  if  the  contractor  knew  when  he  con- 
tracted, there  was  a  defect  in  the  title,  itnd  that  cOnsiderAble 
time  would  b«  required  to  remcwe'  the  defect,  or  acquires  this 
knowledge  atiti  the  purchase,  acquiesces  in  the  delay,  or 
proceeds  w4lh  kndwledge  of  the  defect,  in  the  execution  of 
tb€r«entract,  he  has  no  cause  of  coinplainl. 

§  33.  Equiiif  JKrudielion  at  to  fraudulent  deed$.     They  J  "Jj- '^'^  ■■ 
ar«  properly  cogtiizablfc  in  equhy  ;  2.  If  contested  as  false„,,,^|^  j^, 
and  fraudulent,  they  are  ordered  into  cmirt  for  inspection.  SeeCamMoekfcal. 
p.  59,  Donavan  v.  Finn  ;   p.  3 1 3,  Ward  v.  Arridondo ;  p.  1 1 2, 
Vrodtfaburgh  v.  Johnson  ;  p.  119,  Mitchell  v.  Tighe  ;  p.  365, 
Noran  V.  Dawes.     See  ch.  187,  a.  7  ;  cb.  336,  a.  6  ;  Index, 
State  RiglKs ;  Jurisdiction.  ■ 

&  24.  A  court  of  equity  m  New  York,  has  jurisdiction  joJ^h^cil  a. 
enforce  a 'contract  made  in  the  Havaka  to  convey  lands  in, ^ri«<!«i<toii 
^Wflina.     It  has  powttr  whenever  the  parlies  or  the  su^eCi.ittaw. 
o»  Nob  a  pMlion  6(  the  snbje*;,  are  within  its  jor»s*etfon,  that 
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V«i«  VU.  w  effectu*!  4ecrw  pen  be  H)«le  and  pnfiwped  «»  uloil»  j«fr 

Cb.  225.   t'ce,  a*  whers  (W  pit-,  »  Wti^BD  qf  Jilew  Yprfc,  b«n«  ia  tbm 

■Art.i.     Havfkn^  tlier«  raad^  th«  cnnffad  wiili  A.  4  S|»«welt  t^lQesl, 

Con.       &■*  M<^  \tind» }  partial  payiu^ntg  \)rer9  ipailQf  aiul  purtial  conr 

^^,;y^^    reynnces  weie  executed ;  dqft.  A,  »*Bt  a  tonvfiyanpe  for  soma 

put  of  Uw  land  to  the  deft.  T-,  lii»  ion,  bis  vgwt  in  N.  York, 

to  be  delivered  on  the   paympai  Qf  a  pertfin  kiuii  ckuned* 

(larger  than  the  pit.  adnutied  due,}  t^m  9  bill  of  Bsx^ual  bodi 

of  ilie  pay^^nt  rpede  and  of  tbe  land^  ta  !w  convcfsd,  on  tba 

term^  0/  the  coglract,  opij  |o  restrain  Uw  d«fu-  from  wilk- 

drnwjng  ibe  dead  out  of  th«  juriedictiw,  ti^A  fvt  t^f,  wh 

an  appeal  from  tbe  &ta\  cirpi^  in  eq^ttf.     Tljtwnai,  Uia  bibi, 

was  one  bolder  of  said  deed,  ami  a  deft<    T^e  cnun  austaiacd 

the  cause,  on  th*  ^rouod  tbe  sul^ect  waf  sl  inuuitory  coRimct, 

and  the  deed  was  within  the  jurisdicti^ja  ptf  ibe  coon,  '  and 

diat  the  deed  is  tucU  a  ppriiou  of  tbe  (ubjeel  m  questMn,  tb^l  by 

acting  upon  it,  the  court  ipny  d^ide  tl)«  cpiHroveriy,  and  do 

compteie  justice  between  tb&pariiea.    Tb^enuawaareiBaDd- 

ed,  and  so  the  decision  vras  not  final. 

1H«.  Cb.  R.     §  95.  ^ov>  tquitg  jvntdifition  m  <3^Mfl{,,  fre. :  w,  to  iasue 

**■;*  all  proofs  (o  *xe(;iH«  ils  dwr*e,  »»  on  the  lale  of  the  naorlR 

gaged  premises,  at)d  if  iIh  d^ ft.  in  poscewjop  v\\\  not,  on  being 

shonn  tbe  raaatar's  deed,  deliver  up,  iha  cba»ce)lor  t»ay  ordac 

him  to  g!ve   possession,  and  if  be  disobey*  an  tn^unolioa  fot/ 

issue.     Wfia,  on  a  bjH  to  foreclos*  and  setl-     S«e  Kejak^tf  v. 

Thompson,  4  Jpbn«.  Cb-  B-.  6Qd. 

Pirecta  an  i^eue  lo  ;■  jujty  at' to  adv^r^  ppfseeelW  aod  iIm 
tinw  th^eof.     \  Hpp.  Ch-  R-  3$-4«i. 
Woodcock  >p-     ^  3d.  C»se  in  tbe  «ouf1  pf  errors,     la  ibis  impoptant  cibm, 
al't^.'i?*""*'*^  Reportsr  ba»  Mtsd  nw*o  than  fifty  FWinti  dicpflsed  of  a« 
don"iE2^,apppal^(>iBchaiieery.  F«is  in  wd«  pf  tioie.  May  36, 1 W3, 
Ti»— 7C«.       Boiy.  Fi^lton,  spldend  Conveyed  to  P^inea^  Rennet,  tbe  prem- 
ises in  ^esiiou,  and  rucQived  from  biro  a  wprtKaSQ  iber^on  «( 
44000,  toaecure  the  cpnaldflralion  money.    February  7,  1914. 
P.  Bennet  sold  and  cQpvey.ed  la  ibe  rfispond^pl,  Sjlas  Bwnet, 
ao  «qual  uodivided  ImU'  of  the  same-  ^enjs^s.    Tbe  deed 
waa  delivered  1q  the  appell**!,   Wood«oiiJti  to  b^  given  up  H 
tbe  respondflnt  after  li«  bad  satisfied  th9  fnprtgagQ  givcp  lp 
Psltoni-and  afterwitrdt  paid  $1S0P  thprnoi^     Sep^i^er  16, 
1819,  lot  No.  94,  nraa  sold  by  vjrtHe  qf  as  qx9Sulion   iMued- 
out  of  the-  supieme  coqrt,  againat  Benj.  Pclioi),  and  Ricbvd 
W.  Pelion  on  a  judgment  docketted  Oplober  13,  1810,  iu  Ch> 
vot  of  Waller  Wood.     The  Appi^lant  becRme  tbe  purf  baser 
for  dwjHim  of  j^493,63(<a4  reoeired  «  nberifa  d«ed.     Afiw 
this  pHrcbaw,  Bad  till  ibn  eateeutioa  vn»  set  Midfl  for  irrogii* 
M^,  Ji  WM  •nniidmrad  by  «U  pvtiM  ilMt  tb>.  apftvlkntiwA 
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.  riit:mba  fr()^<  Hfad'  mt  the-  litWtgSge  W  Fflfton  wouW  toL  W 
bfeeoiM'  Metmlt^.  PSfertS  B^Hti^t  arid  ihtr  rtsp6ne«it  ite-  Cb  226 
•riMWI'tWt*t*rtW»ift,*klp.'Bertrtet-^6tirirrfterA(jP<i!toii  jli^  s' 
lAfmw'or  tho  a|t|i«llAftt,  firf  H)«  tfrtlnuM  of  tlie  pUrchaae;  Girf  " 
wMsfl  •rdrtt  S*e*»ri  rbftft'ed  ttt dtkitffft,  and  hrf  never  pirirf,  nOr  v,p.^,sw 
«d  ilitftpjWIhn*  olwrniMto  ttir(rfc6"i(  by  tftrargitis  iHe  tfrtWer. 
Th*  B^nnvii  rcleBaed  to  the  opr«!»aW  all  iheh-  riglii  in  tho 
rmniiwis,  (beitf^  >r-  «4)Uitf  df  rtdent^or^^  nnd  ilwreon  he  ex- 
teut»»it  itw  dtTvihflOi  to  t6ii^y.  Sdid  tSWtirfion,  Augiin  lerra 
fcSie,  tMtftt  wfrtcfr  tJW  «{jp«1ltfnv  purthattd,  mis  set  aside  fof 
in«gu\kAty.  This  Af  piWMs  snppoieH  let  in  B.  Peltbn^ 
flrtfrtgigdjiheh  heWby  odd  Wiells,  asujslgnee.  He  exricted 
(be  9ptfHw.  MtfrtiftWcaOi  1*15,  the  appeftant  entered  inW 
■nMMTflf^  agWBnWnt,  bjr  *Mch  htf,  ffer  JWW,-  aecnrSd  td  b« 
pM,  MMMMIbd 't»  t^tme  wna^  rfairt  to  PhiriM9  BeJmer, 
Md  PtlliWa9  Bbdn<>(v  it^-  Hnd  tiffr  r^ptindent,  Siitas  EJcnhet,  on' 
ot  bttew  DkAtME!i>  Iv  leM  lfl«  ri^,  iftl«,  ^(T  mtftt-est  of 
ite  jqiptlltiiit  n  tbMfe  oMdHd^if  fiMrW  parts'  6f  a  pnrc*!!  of 
Uwri  lying  iw  lot  tteu  W,  *t  hfifcai  M  Ihfr"  trtrt  flf  Etyijii^j 
sut^cto  iJttRdltl  ttet^tiorts'  inemioht?*  itr  **•  ahiejf!^.  '  Tliia 
aSt««niaM«f  ffftWeinbei'  80^  I8fS,  *«P*ieVet  fblfilled  by  e'x-' 
•euting  ttiw  ^fi^'nt;  OW  that  agriif^imt'  tlib  reipbndetit, 
October  1819,  filed  his  bill  in  the  court  of  chancery,  aeahiSt 
ri*  8pp«*atili  for  flft -s{rtcfflft  peHbrmatieS  Bf  Mid  articTes  o[ 
agrMi>i«M,  dwsd  Ni^««titb«r  30,  1815.  "the  appellant  in  fild 
wiiirar,.ietup  tfta«DM«ttiliW  17,  F816,  saM  agreement  vfras 
rescindBd  bf  tioMMnCdFriR  Turtle*,  tind  rttut  tntcM  rAadie' 
tatwaen^  tte  flffpHltfiiV  it«d  P:  fiendet;  amf  P.  B^nitet,  Jr. 
conMinfng'iMirart^'merlta  kit  DitMing  in  the  pfetnises  under  the' 
mortgige,  afftt  dMailiitg  the' madnei'in  WhrcK  the)- should' b'^ 
diffflMefl  of  b«»ewt  diS'piartfes.  ■  This  new  B^-nrngement  wiis:' 
not  qoeMlone^  eittept  as  to  ttle  respondent  by  tli^  pleadings' 
oH^rocibi  K  *a*  alle^  by  ihft  ^sponden^  that  ttfe  appel- 
i«at  tnd  fnutMemly  procurea  said  anicles  of  November  30; 
1815,  from  one  BingtrtM,  nilh  whom  left  by't]6th  parties,  ihed 
lk«  appattMit  dwttWfFed'thefn.  All  this  b^  denied.  Mnuaryll, 
JS»T,  Av  flp]fetlant  g6l,  by  pnrcliaM,  a  conveyance  in  feie  of 
tin'  pivHiiWs,  uhder  a  mAr^ge^by  W^tls^ at  $S300,  which  he 
pwd^  BaAtre'  (lie  flKng  of  Itie  bill,  b«'  had  conveyed  owoy  to 
diStaVHt  pttraoitr  hi#  int'^Vst  in  all  the  premises,  ext;ept  about 
one  ilndtH))MllMth'pflr(;'and  abotit  $4000  had  been  ei^end- 
e#in  JdiproWment  bytHe  dMKrerit  prtiprietttrs.  -  The  answer 
inelHltf'  4Mf  ftfe^  tt-spaHii^t  had  abandoned  all'  claim  to  the 
pramhc*.  I4d'  eftd^hcie  hegetr^  any  notice  Af  his  claim  to 
the  parlies  claiming  an  interest  in  the  premiri;s'  after  No«mbe'r 
lVl«l<t;tMl<BboatriWibneofflHit|>tua'l»ll.    Jdn  befQ^  fiUoc 
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Vol..  VII.  ■<•  it  was  disqovered  tberii  wu  anotber  judgiBentcJe  ibe  Bapreme 
Cb.  326.  court,  in  favor  of  one  LambecsoD,  against  Bepj.  Pelion,  doclc 
Art.  5.  cited  December  8,  180T,  jbr  $13e7,6>8,  fuppowd  lo  be  a  liea 
Con.  no  the  premJKs,  and  under  afi./a.  on  vliicli  thejr  were  sd- 
^,^^^^„^  veriised  for  sale.  This  judgment  was  set  up  in  ifae  inaweri 
and  (bat  the  appeliaut  apprehended  he  should,  wjtb  the  other 
parties,  in  inteiest,  be  obliged  lo  pay  it.  Februaiy  22,  1839, 
the  cbanceUor  decreed  that  ibe  complainant,  Bennet,  was  eik* 
tilled  10  a  specific  performance  of  ibe  articles  of  November 
30,  1815,  and  that  the  performaoce  cosaiat  of  a  release  and 
coDveyance  in  fee,  (witbout  warrant}')  of  a  right  and  title  to 
one  undivided  fourth  pan  of  ibe  premises,  part.^f  lot  No.  94, 
kc,  subject  to  ibe  exceptions,  be. ;  but  8«  be  bad  onlyastxib 
psrt  to  cQiive/,  decreed  B.  was  enlilled  to  pompenssiioo  in 
damages,  for  the  v^Iue  of  his  claim  aod  right  nndcr  the  arti- 
cles ;  to  be  referred  to  a  master  to  ascertain  and  report  tb« 
value  of  llie  one  equal  undivided  ieuilh  part|  December  I, 
IS16,  exclusive  of  after  imptpitemeiit,  bie.,  jaad  mtertvton 
the  value  from  December  ],iei6,{atba  making  tff  tbe  repect. 
Tliis  decree  in  the  court  of  errors  was  reversed,  umnimoualf, 
and  the  bill  of  the  respondent  dismiawd  with  costs,  in  iba 
court  of  chancery  ;  and  each  party  paid  bis  awn  coats  on  ihe 
appeal. 

The  arguments  of  counsel  were  long  and  able ;  |^  716- 
733.    Scores  of  nmlioritiea  were  cited  by  ibem,  etjd  the  contl. 
From  the  numerous   points   disposed  nf  in  this  complez 
cause,  we  may  aelectrio  some  advantage,  tbe  following. 

1.  A  to  contuUralion.  A  coniract  will  not  be  speGi6eiiUy 
enforced,  unlesa  supported  by  a  valuable,  or  iu  equity,  a  meri- 
torious considerauon.  Bui  whpre.a  party  accepts  a  dnfi  for 
the  consideration,  and  does  not  use  due  diligence  in  demandinc 
PBymem,  and  in  giving  notice  to  the  drawer,  810.,  he  cannot 
resist  a  specific  performance,  becausa  it  is  not  paid.  He 
makes  it  his  own,  and  the  conlraclor  is  not  decreed  to  pay  the 
money  as  a  condition  of  the  parformaoce. 

2.  The  effect  of  a  gait-claim.  If  mib  agree  to  convey  by 
It,  Ins  agreement  refers  to  tbe  lille  as  it  was  to/uM  he  agr««d, 
not  to  a  title  lubiequentiy  acquired  j  and  if  the  covenantor 
have  no  title  wben  he  covenaais  so  tq  convey,  there  is  nothiut 
on  which  a  decree  for  a  specific  jHjforafmte  oen  opwife) 
and  Ihare  ,s  no  equity  iu  decreeing  the  title  ajier  acquired. 

3.  rieadmgt.  Sic.  Iu.  cbanctay  every  niateriaJ  Bll«£slion 
should    be  put  >n  time  by  the  pleadings ;  and  m  iaterrogaio- 

r^"  l"^  ^''   -^  ^^''^^  *'°  "°'  "''*»  from.  «r  relate  10,  some 
*«««fM.Nl.  fact  thus  put  m  issue. 

^  Sale  0/  land  under  t^wtifotf.     A  sale  ,u«der  «  jS. /«.■  is 


Digitized  by  Google 


FEDERAL  PttM^IPLES  AtiO  CASES.  701 

not  wroitMj  though  tin  judgment  W  tfterWatds  reversed  for  Vol.  V\L 
erttH- ;  90  of  RD  tmnemufi.fn.,  ns  one  issued  afier  the  year  Ch.  SS5. 
Knit  B  ilsy,  tnd  no-  jM^tldus  ici.fa.     AlUtr,  if  \'tieji.fa.  be      Art.^. 
imgttUf^  TMued;     A  judjgment  emineotir  is  valid  till  revers-       Con. 
•d:  i*  the  eourl'a  act.     ^regvlarily  is  (he   party's   acl,  and      i^-i-v^i^ 
when  Ticated  is  void  ahinilio:  5.  So  an  erroneout  elecution 
it  nlld  to  the  time  of  the  sale  under  it ;  but  one  irregular  is, 
whea  Ht  aside,  k  «  nullity  from  the  beginning,  even  as  tn  the 
ionajtife  purchaser  under  it.     No  reason  appearing,  irregu- 
lirity  is  siippcMed.     Hence,  the  true  cause  Qf  setting  aside, 
nw^  he  sttoWn  in  «vidMce,  as  tint  tbe^./i.  issued  tg^er  the 
y«ir  mid  h  day,  and   ni>  previous  tiirtfieia*.     One  a6  issued  8  Coka,  tiai. 
it  only  s/TMifeHf  'aOd  mertb/  wAlabh,  not  void.  '  Hence,  ^S'^]^ 
nle  nnder  it  is  VaHd,  ttiough  it  bo  aftervards  set  aside.     The  tis!— Ch.  n, 
party  grieved  must  loolr  to  him  who  toiik  out  theji.fa,  '■.4,s.>. 

6.  j»int  ju^^mt  4rbtori.  If  one  of  two  die,  execution 
toss  tgainst  the  nirvitivr,  or  against  his  pertonal  estale,  for  s 
jndgment  Bumves  as  to  that:  ought  to  issue  against  both 
deftj.)  fay  name,  so  as  to  agree  with  the  judgment ;  but  is  en- 
ferevd  agehiK  the  aurvftor  atone.  The  deceased  one's  per- 
■oml  estne  to  diaebarged  at  hw. 

7. '  Y^  fMf  etfale.  The- Bhovff  rtilet  as  to  execution  do 
not  apply  to  it.  Can  be  issued  or  enforced  against  the  tumi' 
Mr  and  his  iH^rs;  of  terrelenanCs,  Sec.  of  the  deceased  only, 
after  teirefioie*  to  shotv  cause  why  the  money  should  not  be 
levied  of  their  respective  lands,  not  naming  gnoHs  :  if  issued 
inrbo^t  tein  Jtieiat  it  Is  void,  and  protects  not  an  innocent 
|MiiclwifeMm<lei-  it,  even  as  to  the  surrivor's  lanH.  Judgment 
does  not  8ur*ive  as  to  tire  ran/  estate. 

8.  Scire  fiteiet  mid  aivi  vttiitahle.  It  is  o  generafrule  there 
mint  be  iMitv^etM  whenever  any  ne»;}frfon  is  l6  be  better 
or  sSAtse  by  tbe'uiMmtion,  or  affl^irted  by  it.  Nor  can  it  be 
voidablt  merely,  if  there  be  no  party  Jivinc  who  can  avoid  iti 
If  one  be  liamg  he  can,  dti  nmiion,  arrest  tne  seie  on  a  votrfa- 
Mk  execMlon-i  btrt  if  hl«  suffer  it  to  go  on  and  ihe  land  to  be    -  "t 

nld  to  -a  WiriijSA  pufehaser  the  sale  is  valid,  though  the  ex- 
eetnlon  be  alleVwards  set  aside. 

■  9.  irr^mlafitt/  furll»er.  This  may  be  hi  thie  process  itself, 
otfA  the  iisning  it.  This  does'  not  mean  ihe  process  on  the 
foot,  t^-  be  irregnkr,  the  frregidarhy  must  be  stated  in  the 
writ.  It  may  be  by  reference  to  'extrlosic  causes  and  cir- 
cumstances, as  the  terms  of  the  court,  or  fhe  death  of  the 
pwiy.      .■-■■■  .■:'.■■■■ 

10.  J)mM  o/  ihe  4^: '  If  he  die  the  pit.  canmn  have  ex- 
ecinion,  vrilhoM  a  K^yaewttj'Hven  against  the  person  or  per- 
load  «Mit«,  ti«l0«  itw  exAentioft  i^teMe<f  in  tiie  deli'i.  life- 
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Vob.  VII.  tiiue.     The  act.  1  K.  l4»&(M,i.  ie,^ri«ft»rtinM^  wcM* 

Ca.  S3&,  tain  cases  is  new  law.  , 

Art.  5.  II.  Answer  to  a  bUljUed.     Wijca  tbis  ii  r«iyoi)a)t» t» i% 

Con.       and  wiiFhii  the  discovery  sougtit,  it  is, legal  e*i4«At«'  m  •& 
v^F-v-^^    cases,  whether  a  denial  of  soat»  fact  allegpA  by  ibft  pk.^  oa 
seu  up  a  faci  b^  way  or  avoidance  .iDweljr. 

13.  Daaut^et  u  litnof  the  land.  Wl)e«»U  kbourtd  kf  « 
judgiDGnt  againaE  a  previous  owiwr,  vnd  tht  jireMttt  owaerf  A« 
covenanis  wilh  B,  to  give  hiin  a  qidt-olaitk  <l«#d-  of  M  undi* 
vided  part,  at  n  day  aanied,  and  Uiis  pksse»,.aad  A  itellaiti 
On  a  bill  filed  by  B  for  a  specific  cx^mion,  cbtoeery  ovght 
to  dearee  an  e qiiivft I etit  in  damages  ta  ihs  *alu«'oF  lfa«  laad^ 
but  mutt  provide  B  first  pa;  of  wcufe.  a  jgrefMruoo  «rf  tbtf 
jud^ent,  corresponding  lo  ibe  proponioii  njiicb  lb«  tbareha 
,  conrraciad  to  purchase  bears,  lo  tb*  vtiolt  i*od  bAuad  b]»  ibe 
judgmciil.  Generalljf  a  ina^er  piay-aiiaiB  (Ixdami^rt;  And 
need  not  but  under  spsciftl  circumstMrtM-ttward  bA'Imu»o{ 
\  afffiitam  damaijicatut;  and  wber*  a  party  bafr  put  kouiwt 
his  poneE  to  perform  specifically^  ^et  »  bill  file4  foa  a  apfniit 
perfurntancs  will  be'  retained  and  aa.  aq>iiwle»t  in  daMagai 
awarded,  lo  be  assessed  on  a  rcreraoce  )•  amiater^or'ta  » 
jury  on  an  issue  of  {«anfun  daimitfkal)i^tiuSuiiot!to  cir- 
cumstances. 

13.  Tlie  evidence,  on  the  wbole^  graved  ibe  rtap— deal 
consented  to  rescind  tbe  pootract.  ipwisioa  i>' &tc*  af  ttt* 
sppeltaRt.  .     ,'  . 

This  case  is  abridged  aomewbat  at  large^iMaliua«-l.  It  *•• 

iHoi'oug;,IiW  considered  a^d  Siif lly  d«cid«d in  kSiMs  oa«lr^o( 

high  authority :  3.  It  is  conpeivad  that.  all.  of  il»  «istpt<  six-  oc 

eight  Ijnea,  is  law  and  equity  ia;,tnrfpqrtbDBc  StaAs:'  8(  Ibe 

pomts  decided  as  to  contracts  to  oqnveyijjwdyaeflla,  vKaour 

tions  and  sales  thereon,  inorlgpges,  conaidwalioitst  arfrajTaairrt, 

6ic.,  8tc.  often  occur., 

Sernwurappr.      §  27,  Appeat  from  cliance'cy  tO;  th*  oouK  of  (tawwi.     Tcba 

•.Deliny  a^ appellant  filed  his  biUintheceurtff  cbansory^ agittnst' th«  i*- 

3Co<rai^^u-^°"'^^'^) '^'^  ''°^'  "'^'^  perBonL  r6pr«Wi>taUr<»  cf  Tbwaa* 

s>T.  £1lisan  deceased,  to  compel  (he  sfwsJQe  pflrf()n>«ne»df  oere* 

nants  to  convey  real  estate-     Bill  dismiaaedi -in  ih^  etert  of 

chancery  for  three  ^easoiis.     U  Inad^qqacy  of  piie*:  9t  Dot 

birity  of  Ellison's,  ^ndt  produced  bybabitutl  iattaScattOB': 

3^.  T^e  appellani^s inabiliiy  to  tulUooMspart.     Aevd^d-kw 

the  oourt  of-  errors. 

Amr.  6,  ^  '^  ^'"'-  -'''  ■^"ryi^nd  the  court  of  chancery  exercaw 

Cm.  extensive  powers  from   which  an  appetl  Keftto  te'toutt  of 

appeals  in  equity  cases  as  m  olhasa.'    See  maay  cJesersima 

1&56.     InHuviSjIit.^Ueaty  aM-  {»I|*  btsim  lUMgMb^ 
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•rt  viM^gnnks  «r  kad,  midc^ ihe  cotins of  -tsw «gatn  ex*  Vbu.  Vlt: 
^miaed  a«l  ifaenMM  AtMmd  '«s  eaif^  u  16T0,  I7<ffi,  IT90,  Ob.  3i;&. 
|(c.     S«e  ob.  lar,  B.  iO,  'S.  1>0,  tide  \tt  law  deetAed.  ^f .  4. 

'  Tfas  oiiKMiBUlir  do«  net  rieorM-n  spvoMc  perfAfmnnGe  of       Conl 
a  Bpacolalnic  «WilniM;-nor  if,  siaTC  n  oemrRct  Wssmartc,     v^v^i^ 
fliacmMtaaoes  1i«p>  so  ohanged,  m  make  (b«  perfi^nmnM  ps- 
odkily'hanl.    Tha  fit.  it  lafi  lo  his  legMl  renicdy.    Th« 
abinoelbr  nfwt  pcrtnii  of  |»w  «v  the  gmeri)  court  *«"^***H*»i>^' 
opnon. 

'  A  Bsd  bit  nifo, «  minor,  sold  her  iMde.  TWi  (MirchaMf 
ORCMd  MUingi  o»  iImdi,  tMnking  M*  tilte  valid  t  she,  when 
of  «gc,"-i<inasB»d  thclnds.  Ttw  ctwnerttot- 4«cfe«d  the 
bidldiagrslioiild  te  paM  fcr;  -  tHw.feMc 

If  A,  -by  raisrapresenUliMi  M  tha  legnlaMms  obtitln  its  H.  i3B-l*l. 
grtatofMatmiehiiMl,  tlM  cbeneary  t»wt  niEiy  order-hliit  lo 
release  to  the  Stale  all  so  obuitied.     Nor  will  this  court  sane- 
tlpn  tbo  aale  of  a  tr«MM  to  hiffiself  or  to  Ms  usel  H  f  i^Tt^ 

U  B  diitiibutea  ka  deprived  of  hispDrt  Af  llie  personBl  es^'sttu  «.  Itoed. 
imt,  ohMhceiy  d— tta»  him  an  C()«ital«Bl  fmm  the'sBkrof  th« 
nal  auata.     Bat   it  does  nM  4edf«e  a  eoMxila  to  ennrejr  ^H*r.  fc  Me 
lands  m  h»  pafamsd,  if  the  ^mntity  bo  mfstBken.     It  is  not"'  '*~*^' 
B  unmnal  rulf,  if  a  iMn  has  att  Mtequule  rertifiy  at  kw,  feru. 
ofcawBHiy  to  forbniv  to  «xeR:iM  juritchciioR.     But  it  dnes  rmt^  g„  ^  ^^ 
iDtortosa  ndnr*  a  party's  ena  is  liiirlj'  examined  ra  a, court si-88. 
OMifMtaiit  to  hia  i«li«f.     The  «oaifM4*nt  coun  w«s  the  getter-  ^".^J^  ^ 
lA  eourt.     The  afpaal  fram  ifao  chancellor  was  decided  in  the  Howard*'*. 
caiHl  flf  app^^.     Cfaanearf  decrees  a  speelRc  perfermarteeW't^ld'* 
of  a  parol  agrevncRi,  made  sixty  or' sevenly  yeafS- ago,  flilly'^"'''' 
petfomtd  od  both  tiiea,  axoe^t  onlya  cowifikite  exeffu^tm  of 
a  dmd.     Dtaidad  in  the  ooarf  of  nbtteah!,   rev^sint  the^Hn-.  »M^ 

As; loflg' Bs  tba-euli^eet  of  tniat  is  in  die  handlFof  the  ftv9-e.TnMmi». '- 
tMrorof  I'll  heirsj  •bancery  h*f  s  hold  ofil'fepthc  tMnefit  ot* 
tha  oart^i  "^ne.tnut,  or  view  H  as  hi«,  if  oonveHvd  hito  meeey 
fa;  an  executsr.  '    4  H«.  k  Mc 

Wbon  a  codtract-  is  eran  a;dn]UBed,  a  coart  of  chanoerru.  iw. 
wH  etccEMS.  lis  sound  dlsermitHi  as  to  dipscthw  Its  ex«ctnion 
or  pprbnnanee;  and  «^ity  tHreew  ttot  legal  ettates,  wl^eTe'H■r.fc  He 
tl».  facta  oa  wfaicb  it  arn«a  ire  muflh  dliparod»  (HI  they  (tr^  eH;,,^'^' 
•Btablished  fay  verdict.  Biu. 

^63..I^etvt9rtiMe^Ani»t^kiifMiMtt)Utd.   A  bill  id, 
iBfl^uityfarMi^byilMUDind  Stami'agaimt  (he  deft.  iM}&flet>-3'KMan..l9lr-'' 
iag  exMHior  of  Sanval  Abot n  defl«ased,  sgsinn  the  surelicii  ofguM  ^    ' 
tlia-MnBe  .exbcutor  an  his  probaitbondi  altd  agailisl  the  heiHDuid  T. 
sad  d«xiae«a«flheteBtMot\-wid  Against  Bd*»rd  OirringlOD^ta'Abar*  fciL 
triioii|..ib«  •andShQiM  T.  Abom  bad  asl^nad  and  eoni^ytid 
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Vol.  VII.  all  his  osttOm,  ihe  kill  charged  duU  Denial  T.  Abem  was  in. 

Gb.225.    sohrcBt  and  barf  waned  ifae  penonahesutt' of  il«  teantor; 

Art.  6.      ifaat  at  his  death  be  owned   ceitaio  merchandise  on- board  of 

Con.       tbc  ship  ALdaa,  which  afterwanis  arrived.  atSdem  in  Massa- 

'.^irv^/    chiisetis,  and  was  there  n^ularly  enierad  ailfae  customJioiue 

by  Daniel  T.  Aborn,  as  «x«ciitor,  who  g;nra  bands  Iw  the 

payment  of  the   duties  thereoD,  as   execvior,  one  of  wkiich 

bonds  remained  dite.     Tlw  otiifecl  of  the  bill  was  to  <diUia 

payment  of  the  bund  ($680,)  frnm   some  or  all  iho  partias  to 

tlw  bill,  according  to  the  order  in  which  ibejt  mi^t  be  liable 

by  law.     The  defis.  put  in  several  answera.     Onr  aUegad 

that  Samitel  Ropes,  tiM  surety  in  the  custom  house  bond,  was 

alive  and  solreni,  and  the  remedy  whs  ayaiMt  him,  he.     EL 

Carringion  adniiited  the  conveyance  to  him,  but  asserted  he 

was. a  bona_fide  panbaMfi  for  a  valuable  consideration,  wMi- 

oul  notice. 

Held,  1.  The  axccirtor,  by  his  cusKMn<  bouse  bund,  bound 

.  the  estate  of  the  testator  i  3.  The  execMor  being  insolvent, 

the  United  Slates  may,  in  equity,  claim  paj-nient  of  tbe  diitiee 

due  to  ti>em  frpm  the  sureties  to  the^mlMte  bond  where  tb« 

executor  has  wasted  theestaM:   3.  Not  obliged,  in  the  first 

iostauce  to  resort  to  said  Ropes.     Aativ  lMi>ding  the  estate  of 

tlie  testator,  tbd  coujrt  seemed  to  jo  On  thegibnod  the  gaait 

','were  a  part  of  his  estate,  and  the  duties  a  lieo  epmi  theiB,md 

-if  the  ei^Gulor  bouod  btmsplf  wdinduBlly,.hedid  '  notnecea- 

*  sarily  exonerate  tlte  estate ; '  and  if  Rtipoa  had  paid  the  ca»- 

'  torn  liousf  bond,  he  would  have  bad  a  rentad^  agabat  the 

estate  of  the  testator.     See  the  United  Stafca  e.  hyann,  ekes 

Riddle  ».  Mandeville,  5  Crancht  3S^ ;  7  John.  Ch.  R.  906. 

>  HSMp,  tv-     ^  ^-  ^  hill  in  equity.  .  A  devised  to  Qn«  of  bis  aone  in 

^•;Gm*iw   fee  two  thirds  of  his  certain  farm,  'he  pw^/iag  *tt  atjffatt 

Mr.    '"^^  d«i>U  oMt  of  uideitvtt-'     HeM,  the  debtswere  a  dnrga  od 

the  estate  davised  aa  well  as  oa  the  devisee  j  3.  The  charge 

being  for  the.  peyment  of  d«bts  generally,  a-6mM^spQrob»- 

ser,  from  the  devisee,  who  baa  paid   his  purchase  aioeey,  is 

not  bpund  to  look  to  the  apptkation  of  it :  3.  If  the  pvDnse 

luoney  he  unpaid   it  may  be  folhwed  iMo  the  hands  of  the 

pturchaser.     How  the  purebaMr  is  bound,  to  saeto  ihasf^li- 

'   '  -     cation  of  (he  purchasA  money  to  pay' debts,  &c.  see  eh.  114, 

'■'  a.  16,  s.  6. 

Whalui «.  ^  64.  getting  aside  a  «anv^aneA     A  father,  seveiHyfour 

Tn^  ^^- years  xthl,  having  s.wi|i$«»4*evefl, children,  and  liviog  in  dis- 

Mt.  ^~cprd,  the  .wife  wd  five  of  the  ohiidrm  aaparrtBd,  leaving  two 

",.8oiia  (t|M  reapondente)  taking' part  widiJum.     He  coomyed 

I.  M  .'i  .-tnthesf  sons  nHntAl  fat»«Mal»T«-^il  to  WBthoaaand  dol- 

lary.^valiie.    .Thfiy.  by,ha»d  .-ttid  iinu>ly^c,.jacuting  d» 
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mamtenance  of  him  and  his  wife,  and  allowing  also  an  annuity  Vol.  VII. 
of  $50.     Soon  after  the  father  filed  his  bill  in  clinncery  to  Ch.  225. 
have  the  conveyance  set  aside  (dated  January  19,  1921,)  ob-   ^rt.  6. 
tarned,  as  alleged,  by  undue  influence  and  fraudulent  repre-       Con. 
Bcntations,  6ic.     The  chancellor,  after  examining  numerous    ^.^-^-^^ 
nilnesses,  as  to  family  dissensions,  undue    influence,  false  re- 
presenlations,  said   to   have   been  made   by  the  two  sons,  and 
their  father's  imbecility  of  mind,   dismissed  ihe  father's,  the 
appellant's  bill,  and  held  the  conveyances  valid, '  unless  they 
were  obtained  by  fraud.'     He  observed  the  answer  of  the  ra- 
spondents  denied  all  fraud  ;   and   nfler  a  careful  consideration 
of  the  proofs  taken  in  the  cause,  the  chancellor  said,  'I  am 
of  opinion  that  no  fraud    is   proved.'     Thus   placing  a  cause, 
(occupying   fiftylhree  pages,)  on    a    question   of  fact  if  fraud 
bad  been  practised  or  not.     The  father  appealed  to  the  court 
of  errors.     Decree  reversed,  twentythree  to  seven.     In  the 
court  of  errors   the   father   was  allowed  to  prosecute  in  forma 
paitperM.      Woodworlh,  J,  inferred  fraud  and  imposition  from 
the  son's  conduct,  and,  on  the  whole,  on  this  ground  was  Ihe 
reversal,  as  also  for  undue  influence.   Reconveyance  decreed. 

§  5  con.    A  mistake  in  law  merely   relieved   against,  in 
equity.     Three  obligors  gave  a  joint  bond  to  Dr  Burn,  where     _^*     ' 
meant  to  be  severally  bound  to  secure  to  him  a  large  debt  iBurn^Bow 
one  obligor  died,  and  equity  allowed  the  bond  lo  be  consider-3Vci.Jr.BT»^ 
ed  joint  and  several,  and  Dr  Burn  to  be  a  specialty  creditor  to  58S. 
the  estate  of  the  deceased  obligor;  and  cases  cited. 

In  this  case,  Rousmanier  owed  Hunt  a  debt,  and  the  parties  8  Whejit.  174- 
nieani  he  should   have   eood  collateral  security  on  two  vessels  ?}*•  **""  "; 
-,  I        mi  11  .  .  <  Rousmiuat  I 

H.  owned.      Ihey  consulted   counsel  as  to  the   security,  and  ^miaistnton. 
ho,  mistaking  the  law,  thought  a  power  of  attorney  from  R.  to 
H.  to  sell  them  to  pay  his  debt,  was  belter  than  a  mortgage  of 
them.      R.   gave    such   power  irrevocable,  but  the  power  was 
not  exercised  by  Hunt,  before  R.  died,  and  held,  by  his  death 
it  became  void.     Judgo  Story  thought  Hunt  not  entitled  tO2Mai0D,2«. 
relief  in  equity,  on  account  of  this  mistake  in  law,  but  the 
supreme  court  of  the   United   Slates  thought  differently,  and  2,Y^"'  *"" 
held.  Hunt  entitled  to  relief,  relied   on.      Burn  v.  Burn,  cited 
above;  Underbill  v.  Howard,  10  Ves.  209-228  ;  Simpson  v. 
Vaughan,  2  Atk.    33;  cited   ch.   225,  a.  7,  s.  3  ;   Sumner  v. 
Powell.  2  Merw.  36 ;  Landsdown  v.  Landsdown  and  Mosely, 
364,  cited  cb.  225,  a.  6,  s.  37.    Equity  can  correct  a  mistake 
of  the  law.     1  Bro.  ch.  6,  91. 

Where  the  fraud  ts  in  the  inducement  to  the  deed,  and  aSects  Thom**  ». 
it  but  in  part,  equity  alone,  has  jurisdiction  to  relieve  :  law  Thomu,  i 
has,  if  the  fraud  be  in  the  execution.  I-'"-  *»■ 


i  9.  Cau  of  undue  influence  on  a  weak  mind.     This  was|^'^;,™- 

99  •.  WIlWtOD. 
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Vol.  VII.  a  bill  in  eqmiy  by  two  of  the  heirs  of  Comfort  Wheaton,  de- 
Cb.  225.  ceased,  cbargiog  that  May  9,  1605,  he  was  seised  of  a  certain 
Art.  7.     real  estate,  in  Providence,  that  he  nas  then  infirm  and  weak. 
Con.       in  body  and  mind,  being  seveDly6ve  years  old,  stating  he  bad  bad 
.^»v-^     a  severe  stroke  of  thepa  Isy,  Sic.,  and  a  deed  obtained  of  him, 
Sic.     Held,  1,  A  court  of  equity  has  jurisdirtion  lo  ealertain 
a  suit,  on  the  application  of  heirs  at  Jaw,  to  set  aside  a  deed  (d 
land  obtained  from  their  ancestor  by  undue  influence,  be  beinj 
so  weak  in  mind    and   body,  as  to  be  opeii  to  such  influence, 
though  not  absolutely  insane  :  2.  So  is  the  case,  when  one  of 
the  beirs  has,  with  the  assent  of  the  others,  taken  such  a  deed, 
on  an  arrangement  that  the  same  shall  be  considered  as  a  trust 
for  the  maintenance  of  the  father,  and  after  his  death,  for  the 
benefit  of  all  bis  heirs  :  3.  Under  circumstances,  such  a  con- 
veyance may  be  allowed  to  stand  security  for  actual  advances 
and  charges,  and  be  set  aside  as  to  all  other  purposes,  on  ac- 
count of  imposiiioH.     Tfaere  was  an  objection  to  tbe  jurisdic- 
tion, on  tbe  ground  there  was  a  remedy  at  law.     (Act  of  con- 
gress,  September  34,   1789.  J     But  could  a  court  of  law  let 
the  deed  stnnd  in  part,  and  in  part  set  it  aside,  as  was  done  ia 
this  case,  in  a  manner  justice  and  equity  ret^uired  ?     Because 
it  is  evident  the  imposition   mingled  with  family  inteniioas, 
proper,  and  to  be  sanctioned,  as  far  as  tbeir  objects  were,  to 
prevent  the  father  wasting  bis  estate,  to  prevent  his  being  put 
under  guardianship,  and  to  provide  for  his  support.     But  be- 
.yond  these  objects,  the  intentions  and  transactions  were  fraud- 
^  tilent,  so  to  be  set  aside  in  equity.     For  holding  a  deed  good 
to  cover  advances  and  void  for  the  rest,  see  How  v,  Weldon, 
2  Vea.  316. 
Rowveittp.        ^  10.  MUtake  OS  to  a  coal  mine  ia  land  told.     In  the  court 
jwiiiritD,  itale  of  errors  j  appeal  from  tlie  court  of  chancery.     Fulton  pur- 
uion ofRotMsri <^ based  of  Koseveli  a  tract  of  land   on  the  bank  qf  the  river 
Fuiuni,Ilep'i*.  Ohio.     R.  representing  and  believing  it  contained  a  valuable 
aOowen.l»-(,y3|  ^j„g_  pgj(j  J4400;  and  further,  F.  covenanted  to  pay  R. 
jtlOOO    annuity,  for  twenty   years;  this  to  cease,  if,  after  the 
mine  was  faithfully  worked  by  F.,  should  not  yield  a  cerUin 
quantity  of  coal ;  land  conveyed,  to.     It  turned  out  there 
was  no  such  mine  as  R.  represented.     It  did  not  appear  R. 
had  been  guilty  of  any  fraud,  yet  decreed,   1.   A  perpetual  in- 
junction issue,  to  restrain  his  suing  at  law  for  the  annuity  :  2. 
As  there  was  no  such  mine,  F.  need  not  work  the  mine  in  or- 
der to  determine  the  quantity  of  goals:. 3.  Relief  can  be  had 
in  equity   against  any  deed,  or  contract  in  writing,  founded  m 
mistake,  whether  ii  be  set  up  affirmatively,  by  bill  or  as  a  de- 
fence :  4.  The  mistake  may  be  shown  by  parol.     Decree  for 
an  injunction  affirmed  by  Woodsworth  and  Sutherland,  and 
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B»T«fit«ea  seBikND.     Savage,  C.  J.  md  five  senatnrSf  held,  it  Vol.  VII. 
ought  lo  be  reversed,  and  holding  Fnhon  was  sufficiently  in-  Cu.  325. 
Ibfnied  before  be  purchased,  to  take  the  risk  and  chance  oo    ^rt.  7. 
himself.     The  real  quesnon  if  to  informed,  seema  to  have       Ctm. 
been  proper  for  an  issue.     Power  to  correct  mistakes  tn  con-    \^-v-^t^ 
tracu.     17  Jobm.   373,  Lyman  v.  tJuiied  States  Insurance 
Company ;  on  appeal ;  1  Hop.  Cb.  R.  371 ;  4  Johns.  Cb.  R. 
659;  14  Johns.  R.  15. 

%  11.  BUI  for  rtlief  i^^nil  wtdtu  advantage  taken  of  HcDontld  It 
tlu  neeetittiet  cf  a  ddft*r.  Appetl  from  the  court  of  c*"""- ""'^^lUJI^* 
eery;  to  the  court  of  errors.  Neilson  filed  his  bill  in  chan-pdiant 
eery  against  the  sppellants.  One  object  to  set  aside  a  bond 
end  mortgage  for  ^500,  given  by  N.  to  M'D.  on  the  ground 
these  securities  had  been  given  io  avoid  a  forced,  oppressive, 
and  illegal  sale  of  N's.  property  on  execution  against  him. 
The  securities  covered  N's.  debt,  also,  a  large  debt  due  from 
his  insolvent  son.  Many  points  were  decided  and  opinions 
given.  Material  ones  :  I.  A  party  charged  as  combining  with 
others  in  a  fraud,  as  to  which  relief  is  sought,  so  is  made  a 
deft.,  but  no  relief  is  prayed  for  as  to  him,  so  liable  only  to 
costs,  and  these  contingent,  is  a  competent  witness  for  his  co- 
defts,  and  the  objection  is  to  his  credit :  3.  Equity  holds  a 
sale  oppressive,  is  illegal :  3.  Securities  when  oppressively  ob- 
tained must  be  given  up,  except  to  stand  security  for  the  just 
debts,  that  is,  the  amount  due  on  the  execution  with  interest 
and  costs,  and  other  debts  due  to  the  creditor  from  the  debtor 
only  in  equity  :  4.  If  it  appear  a  bond  and  mortgage  be  given 
for  a  full  and  adequate  consideration,  and  on  the  whole  are 
reanoable,  the  court  will  not  interfere,  especially  where  the 
debtor  has  delayed  all  objection  to  the  security,  so  long  that 
the  creditor  cannot  ht  reinstated  in  his  onginal  rights  ;  5.  A 
party  asking  equity  must  do  equity  ;  6.  A  sheriff  is  not  bound 
to  obey  the  instructions  of  a  party  in  execoting  aji.fa.,  if  he 
see  it  will  produce  a  great  sacrifice  of  pfoperty  ;  but  should 
rather  postpone  the  sale :  7.  As  to  the  lime,  place,  and  man- 
ner of  the  sale,  he  is  vested  with  a  sound  discretion.  On  iheanMCMa,< 
whole,  the  sale  was  most  oppressively  conducted,  (said  one  °^^^'%^m^ 
the  judges.)  Specie  alone,  was  demanded  of  the  debtor,  time  '  ' 
to  send  three  miles  for  th»  money,  refused  to  Neilson,  a  man 
wulh  twenty  or  thirty  times  the  amount  of  the  execution. 
His  personal  property  not  in  his  bouse,  worth  from  #1300  to 
#3000,  sold  for  #300,  and  the  officer  proceeding  forthwith 
into  the  house  to  sell  the  furniture,  and  all  this  to  compel  N. 
to  assume  to  pay  his  son's  debt  tp  McDonald.  The  appellants, 
who  combined  tegeiher  In  the  affair,  were  the  principal  pur- 
cbasera  at  tbe  officer's  sale,  so  rendered  it  void,  then'  giving 
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Vol.  VI!.  up  the  goods  so  purchased,  was  no  considerauon  for  the  bood 
Ch.  235.  Old  mortgage,  as  the  giving  up  might  have  been,  if  the  sale 
Art.  7.     had  been  legal  and  valid.    Savage,  C.  J.  differed ;  he  doubted 
Von.      tbe  combination.     Though  he  thought  McD.  and  the  officer 
■^■^^-^    .conducted  oppressively,  he  excused  theni.     The  officer,  be- 
cause though  mistaken,  he  thought  he  was  hoood  to  obey  JUc- 
Donald's  instructions  ;  and  McDonald,  because,  in  the  opinion 
of  the   chief  justice,  he  was  provoked  to  do  what  he  did,  by 
Neilson's  conduct  in  his  son's  allairs.     And  on  the  whole,  he 
held,  there  was  a  sufficient  consideration  for  the  bond  and 
mortgage.     This  consisted  mainly  in  large  demands,  such  as 
they  were,  McDonald    released  to  Neilson  and  his  son,  when 
be  took  the  bond  and  mortgage.    Eleven  senators,  with  Wood- 
worth  and  Sutherland,  justices,  were  for  reversing  the  chao* 
cellor's  decree,  but  in  part.     Sixteen  senators,  with  the  chief 
justice,  were  for  reversing  it  into  loto.     All  the  judges  who 
expressed  opinions,  agreed  in  the  principles  above  st^ed ;  but 
differed  in  applying  them,  and,  as  is  often  the  case,  when  there 
are  numerous  facts  in  a  case,  and  groundsof  intendment,  some 
rely  most  on  one  part,  some  on  another. 
Art.  13.  ^  '■  'A'oWA    Carolina.     A  citizen  is  not  sent  out  of  the 

Con.  State  to  Seek   redress  at  law.     As  where  A,  by  will   made  in 

N.  C,  appointed  four  executors ;  two  of  them  in  Tennessee, 
and  devised  certain  lands  in  Tennessee  to  bis  nephews  and 
nieces,  directing  his  executors,  previous  to  a  division  of  these 
lands  among  them,  to  raise  from  them  money  enough  to  pay 
all  his  debts  ;  and  to  sell  the  rest,  and  the  proceeds  he  b^ 
queathed  to  the  pit.  On  a  bill  filed  against  the  executors  and 
devisees,  showing  the  acting  executors  in  N.  Carolina  had  ap- 
plied a  portion  of  the  pit's,  residue  to  pay  the  testator's  debts, 
and  praying  the  lands  charged  might  be  sold,  and  she  reim- 
bursed. Held,  that  as  the  lands  were  without  the  limits  of  N. 
BlMtnte.  Carolina,  no  decree  could  be  made  by  a  court  of  chancery  in 
B|«wtiJ  N.  Carolina,  against  the  acting  executors  in  N,  Carolina,  to 
1  Mureh^B,^^"  ''<^^^  '3"*^=<-  '^>  citizen  of  Virginia,  sold  a  horse  to  B,  a 
Beiiv.BaDMn! citizen  of  N.  Carolina,  and  made  a  falsu  and  fraudulent  rep- 
resentation of  his  pedigree.  B  gave  his  bond  for  the  price, 
and  was  sued  on  it,  and  judgment  against  him.  He  filed  his 
bill,  charging  fraud,  and  praying  for  an  injunction ;  granted. 
A  demurred  to  the  bill,  and  showed  for  cause,  that  it  appeared 
from  the  pit's,  own  showing,  he  had  relief  at  law.  The  de- 
inurrerwas  overruled  on  two  grounds  :  1.  A  resides  in  anoth- 
er State,  and  B  ought  not  to  be  sent  beyond  the  jurisdiction 
of  lliD  courts  of  his  own  State,  to  seek  relief:  3.  It  being  a 
case  of  fraud,  a  court  of  equity  will  take  ct^izanceof  it,aad 
Bt  once  save  the  pit.  from  an  equitous  recovery  at  law. 
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The  aiatule  '43  Eliz.  ch.  4,  is  in  force  in  N.  Carolina,  and  Vol.  VII. 
tha  court  of  equity,  by  virtue  of  it,  has  jurisdiction  of  all  Ch.  325. 
charities.     Griffith  v.  Graham,  1  Ruff.  47.  j^rl.  13. 

The  rule  tliat  equity  interferes  by  ne  txeat,  only  in  cases  of      Con. 
equitable  demands,  applies  where  numft/,  not  property,  is  the    ^^rs/i^^ 
subject  of  controversy.     Edward  v.  Massey,  1  Hawks,  359. 

A  court  of  equity  has  no  jurisdiction  of  a  widow's  claim  '<>  jonesB-Jonai 
a  distributive  share,  there  being  no  charge  of  _/raiuJ  against  i  Hurph,  96. ' 
the  executor  :  2.  Equity  will  not  interfere,  where  a  court  of 
(aw  CBD  give  complete  redress.  1  Hayw.  233-367;  other 
cases;  ?  Murph.  207;  1  Car.  Law  R.  362;  2  do.  466. 
Though  these  decisions  were  made  in  N.  Carolina,  it  is  be- 
lieved they  are  such  as  are  made  in  the  other  St^es  in  similar 

^  2.  Kentucky.  The  power  of  chancery  over  infants,  andSI-Kt-^- 
their  estates,  is  only  jWtcio/.  Hence  on  applications  in  their 
behalf,  the  court  does  not  give  an  opinion  as  to  the  legality  or 
propriety  of  contemplated  acts :  2.  Its  opinion  thereon  for 
advice,  is  not  a  decree,  and  theiefore  no  appeal  or  writ  of  er- 
ror lies. 

A  bill  io  equity  lies  to  quiet  the  possession  of  real  estate,  'fi,^"^'*^i 
the  pit.  has  title,  without  having  had  his  title  previously  tried  „,  Gnj.' 
in  a  suit  at  law. 

Though  chancery  has  no  jurisdiction  to  liquidate  damages,  i  Lilt.  S12. 
for  a  defect  in  personal  property  sold,  and  then  set  off  the 
damages  against  the  price,  yet  if  the  parties  agree  the  amount 
and   that  this  be  discounted  against  so  much  of  the  price, 
equity  may  enforce  the  set-off.  ~  ' 

Chancery  has  jurisdiction  in  favor  of  the  parly  injured  by  the  i  Liti.  12s. 
loss  of  an  article  of  agreement,  in  which  are  mutual  covenants.  ?°i}'"  "■ 

Chancery  has  no  jurisdiction  to  compensate  a  vendee,  evict-  j  umh.  4GT, 
ed  by  title  paramount,  nor  to  interfere  in  the  sale  of  slaves  on  L»rtc«  «. 
execution,  unless  some  facts  show  there  is  not  an  adequate ^^f^  jsB  — 
remedy  at  law.     Chancery  has  jurisdiction  to  relieve  against  1  Hmh.  sse. 
fraudulent  devisees. 

Chancery  and  law  have  concurrent  jurisdiction  in  making  ■  Manh.  383. 
partition  among  tenants  in  common. 

Chancery  has  no  jurisdiction  where  the  case  respects  per- '  ^"'^' '**■ 
sonal  chattels  and  sounds  merely  in  damages,  which  are  prop- 
erly assessed  by  a  jury,  but  has  jurisdiction,  where  ofravd 
has  been  committed  in  selling  it,  to  vacate  the  contract  tn 
tato;  but  not  when  the  injured  party  claims  only  a  ratable 
deduction  as  then  the  remedy  is  at  law,  and  the  deduction  in 
the  jury's  discretion. 

Chancery  will  exercise  jurisdiction  when  that  and  laws  Bibb,  us, 
courts  have  concurrent  jwrisdiclioo,  though  the  defence  may  ^''y  "■  *"''■ 
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Voib.  VII.  be  nude  at  Uv.     Ttw  pony  laKf  etact  bu  court  is  such 

Ch.225.   case.   2  Bibb,  4. 

At.  13.        A  pit.,  though  lie  has  an  action  at  law  for  breach  of  oove- 

Con,      nant,  may  elect  to  resort  to  equity  for  tpteifie  perfordianca, 

^.>>r^.-^     and  may  pray  far  this,  or  that  the  coa&Kct  be  dinolred.  BliUs 

B.  Metcalf,  1  Marah,  477. 

1  Manh.  466.       Even  in  caaes  of  discorery  oha&cery  will   not   exerciis 

jurisdictioa  in  which  there  is  matter  proper  tot  a  JUI7- 
Stt^°"  •■         ^  3,   Tennettte.  Equity  bae  no  jurisdiction  vbere  Ae  paity 
TeoD.  Rep.     ^"^  ^  plain,  adequate,  and   uaembarragsed  relief  at  )aw;  but 
219.  alone  has  juritdiclion  where  a  bond  is  lost.     One  who  bu 

p  ^  Barrv  '^^  ^^^  equity  on  his  side,  prerails  in  equity  agBtnsl  him  win 
V.  DeioBch  has  equity  only-  It  seems,  if  on  the  face  of  the  proeecdiog^ 
^''^T^,™  ""''ihat  both  parties  are  citizens  of  ano^Aer  State,  aed  the  cod- 
R,  71.  tract  made  in  that  Stale,  equity  has  not  jurisdiciiOB. 

Cooke's  R.  36.  After  a  fair  trial  nt  law  equity  eannot  relieve. 

Aniutrong  s.       It  seems  the  strict  English  rule  as  to  relief,  where  a  party 

HMir*i2T*    ™'g*>*  •>»'*  defended  himself  at  law,  is  not  applicable  to  th« 

law  proceedings  in  Tennessee.     b\  Tennessee  the  courts  of 

4  do.  7.  equity  depart  from   the   Engliik  rule,  and  relieve   a  deft., 

though  he  has  had  a  good  defence  at  law,  but  by  some  m'a- 

take  of  his  counsel  his  pleadings  failed  to  bring  the  matter  of 

defence  properly  forward. 

WiBtb«*tcr  *.      The  courts  of  equity  of  one  State  may  1^  bin  ^'a  tiaief 

H°'"°'^8is      '^1'^v^  against  the  judgment  of  another  State,  when  it  is  not 

attempted  to  be  eniorced  in  the  former  Slate. 
oiuEow  p.  So  equity  in  one  State  may  examine  a  decree  in  equi^  of 

CoAe  ^484.     another  State,  and  relieve,  if  it  appears  the  deft,  had  not  pro- 
per notice,  or  had  not  justice  done  him.    Equity  in  Tennessee 
8  Hkfir.  8U-  goes  on  the  ground  that  a  judgment  in  ancrtfaer  State  may  be 
"'-  relieved  against  as  a  judgment  in  Tennessee  may  be,  and  by 

a  Tennessee  court. 
Cooka,  SIS.         Equity  has  no  jurisdiction  of  a  debtor's  properly,  (^wdu- 
lentjy  conveyed  away,  against  the  poases«n',  until  a  judgment 
at  law  has  been  obtained  against  the  debtor. 
4  Htyv.  SH.       Chancery  does   not  exercise  jurlsdictioR  to   decree  an  ac- 
count of  timber  cut  on  land,  befor»  the  pit.  has  estebHsbed 
his  title  to  it  at  law. 
iTenn.  Rep.       According  to  the  practice  in  Tennessee  a  bill  taken  pre 
p!'sa.  ovffttio  is  considered  os  being  true,  e»  to  aH  mauers  of  fact : 

Where  so  the  pit.  is  not  held  lo  prove  the  contract  as  stated  in 
Ilia  hiU. 

It  may  be  observed,  chancery  in  Tennessee,  as  in  NoT& 
Carolina  and  Kentucky,  as  in  some  other  States,  departs  from 
the  Englisli  system  of  equity  in  some  cases,  but  generally  ad- 
harea  to  it.    Tbess  deptrhirea  nre  oAffii  prodnoed  by  Si&U 
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iiai¥iei,  sspcoiallf  io  Kentucky  ;  but  it  is  clear  *U  the  Sute,  VoL.Vn. 
clUnceiy  oouns  use  priocipally  English  chancery  and  eijuity    Ch.  225. 


CHAPTER  CCXXVI. 

PLEADIN8  IN  EQUITY. 


^  3  eon.  Aad  the  bill  must  clearly  state,  the  persons  who  Art.  3. 
are  dcfis.  by  praying  process  a^bst  them,  or  by  a  dlstiact  alle-    Con. 
g«tion  designating  the  persons  impleaded  at  Jefli.    On  this  i  Hojl  Ch.  R. 
omisBion   there  was  a  demurrer  to   the  bill;  those  only  gr«BBS-6S6. 
defls.  Against  whom  pcoceas  b  prayed. 

^  7  con.   CfaaDoery  can  aid  a  judgment  and  execution  cre- 
ditor, to  discover  and  reach  [Ht^>eny  of  the  debtor,  in  whose- 
soever handfl  il  baa  been  ^aeed,  out  of  the  reach  of  an  execu- 
lion  at  law.     Hodden  v.  Spader,  on  appeal,  20  Johns.  R.  564. 
And  it  matters  not  whether  the  prop^ly  be  chotet  in  actum,  ao  Johm.  R. 
«9n«y,  or  stoek,  for  the  couit  can  cotopel  the  debtor  or  his  trus-  sm  ;  b  johu. 
tee  to  pay  it  over  to  the  creditor,  and  can  directthe  transfer  and  g^„  f^,. 
9t)e  of^  tbe  stock,  for  the  benefit  of  the  credhora.  yU 

Aa  answer  to  a  bill  of  ditamery  is  evidence  for  the  del),  till ,    , .      „ 
Improved.     A  bill  seeking  diteovery  and  relief  m  a  lost  paper,  e24,p^^'„; 
mast  be  supported  by   amdavit.     Cooke,  36,  the  pit's,  bill  ofwilaoD;  2 
diacoverr  ought  tp  be  dismissed  where  the  deft,  denies  the  ailega-^^''"***' lo- 
tions in  It. 

§  10  am.  An  amended  bill  takes  date  from  the  filing,  and  if  3  Htyw. 
that  be  after  a  cross  bill,  that  must  be  first  answered  j  and,  Per-  (Teno.)  2». 
luDS  V.  Hays,  Cooke,  1B9,  the  court  will  permit  amendments  of 
a  bill  in  equi^,  at  any  stage  of  the  cause,  even  after  argued,  if 
it  appears  iuauce  cannot  be  fully  done  without  it. 

§  14.  A  person  having  a  common  right  against  many  other  i  Jicob  h.  W. 
persons,  may  file  a  bill  against  some  of  them,  and,  if  the  right'^- 
be  fairly  established,  the  court  will  carry  tbe  decree  into  execu- 
tion against  other  persons  not  parties  to  the  suit. 

But  one  having  do  interest  is  not  to  be  made  a  party,  though  V'^??'  £^'. 
ooce  interested  ;  as  where  the  mortgagee,   even  in  possession, ,„'-,'uf 
abiolutely  assigns  all  his  interest  and  estate,  he  need  not  be  a  Kiiuwy. 
party,  either  to  a  bill  for  foreclosure  and  sale,  or  to  redeem. 
As  the  assigoee  stands  in  his  place,  be  may  be  decreed  to 

Tbe  deft,  was  a  trustee  fcH^  himself  and  other  creditors  of  tbe  Mumfind  s. 
assipiors  who  signed  the  deed.    Held,  after  the  lapse  of  twenty  Hnmy,  6 
years,  tbe  deft,  could  not  object  on  a  bill  to  account  that  the  ^^-  ^*'- 
other  cottK  fue  tnutt  were  not  made  parties. 

The  pits,  may  file  a  bill  against  several  persons  ss  to  matters  Briocben^s. 
9i  the  same  nature,  fimiUDg  a  connected  series  of  acts  all  in-  f^""  rl  n 
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Vol.  VII.  tended  to  injure  the  pits,  and  delraud  ihem,  and  in  which  the 

Cb.  226.  defts.  wera  more  or  less  concerned,  though  not  jointly,  in  each 

Jlrt.  2.    '"^'-     Where  ihe  tenant  in  fee  dies,  his  heirs  roust  be  parties. 

Con.       A  judgment  is  a  litn  on  several  piecesof  land  owned  by  sereral 

^^_^„^_,    persons.     One  pays  it ;  all  the  persons  interested  in  the  land, 

6  Johoa.  Ch.    WO""*!  hy'tJie  judgment,  must  be  made  parties,  before  coniribu- 

K.  896.  lion  will  be  decreed  or  enforced  against  them.     If  A'  contract  to 

convey  land  to  B,  and  on  his  bill  for  specific  performance,  A's 

administrators  assign  the  land  to  B,  A's  heirs  roust  be  parties. 

Partiet  having  one  interest  to  be  joined,  fyc.  Fellows  im- 
pleaded with  three  others,  defts.,  below,  appts.  v.  A.  Felknra, 
administratrix,  and  J.  Fellows,  adror.  of  E.  Fellows,  deceased. 
Appeal  from  chancery  to  the  court  of  errors.  The  bill  charged 
that  the  several  defts.  combined  among  themselves,  and  wiih  the 
debtor  of  the  complainants,  against  whom  thej  obtained  decrees 
for  their  debts,  to  defraud  them  by  taking  conveyances  to  ea6h 
in  separate  parcels,  of  all  bis  estate,  without  consideration ;  and 
intending  to  avoid  execution  on  the  decree  ;  that  tbey  so  r»> 
ceived  such  conveyances,  which  property  they  heW  for  him,  or 
for  tlieir  own  use.  To  this  bill  one  of  ihe  deft's.  answered,  de- 
nying ibe  combination  between  himself  and  the  other  several 
alienees  of  the  debtor's  property,  and  demurred  to  the  rest  of  the 
bill,  because  it  was  for  several  distinct  matters  and  causes ;  in 
many  of  whicb  the  deft,  so  answeringand  demurring,  was  not 
interested  or  concerned.  Held,  1,  The  defts.  were  properly 
joined,  and  demurrer  overruled  :  2.  So  held,  because  there  was 
one  connected  interest'  centering  in  the  point  in  issue,  in  the 
cause,  or  one  common  point  of  liligation,  as  that  the  joinder 
tended  to  prevent  multiplicity  of  suits :  3.  An  administrator  who 
purchases  land  on  a  judgment  or  decree  in  favour  of  his  intes- 
tate, holds  it  as  a  trustee,  and  may  he  compelled  to  account  fw 
the  land  itself,  to  his  cettui  que  irutt, 

§  ,22.  A  court  of  chancery  has  jurisdiction  in  all  cases  where 
a  discovery  appears  to  be  necessary,  and  the  ph.  has  a  right  to 
demand  it.  Pryor  v.  Adams,  1  Call,  3B3.  If  it  appear  not 
necessary  in  the  bill  itself,  (be  deft.,  may  demur  to  it.  id.  2 
Hen.  ii  M.  8.  But  it  lies  only  in  cases  where  the  pit's,  right 
cannot  be  established  without  the  discovery  sought  for.  Bass 
Abt.  5.       «•  Bass,  4  Hen.  b,  M.  478. 

Con.  §  29  con.  Chancery  has  jvritdiction  if  the  amount  in  con- 

I  Hop.  Ch.  R.  troversy  £10  Stirling,  p.  119,  has  not,  if  the  interest  in  ques- 

ita.  tion  he  but  $35,  though  the  principal  in  the  mortgage  sougot  to 

he  foreclosed  be  ^500 ;  not  appearing,  the  court  will  order  the 

ftriucipsl  to  be  paid  ;  that  not  being  due  or  payable,  JCIO  stir- 
ingisihe  rule  in  England,with  the  exceptions  of  cases  of  fraud, 
ri^ts  to  be  established,  and  very  difficult  cases. 

Held,  1.  All  que^ons  as  to  the  possession  and  forfuture  of 
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charter  riehts,  are  exotusi^ely -at  !«»■  pp-  365-368,  chancery  Voi,,  VII. 
has  ztojurudiction  to  restrain  a  ileri.  in  a  suit  at  law,  after  vcr-  Ch.  336. 
diet  against  him,  and  before  judgment,  from  alieDatiog  his  pro-    ^rl.  5. 
perty,  though  he  rneaDs  to  defeat  the  judgment.     His  iatention       Con. 
to  convert  l>is  property  into  iDooey,  comes  not  within  the  laws  as     %^is,^«w 
to  fraudulent  coDveyaoces.      Verdict,  $9000  lor  criin.  con.i  Uap- Ch.  K. 
The  Mtampt  was  to  raise  a  lien  on  the  deft's.  estate,  not  koown  f^T**^!^" 
in  law.     See  2  John.  Ch.  R.  144.  ■  Xe^'CTor 

^  30  am.  The  court,  f Mass.)  has  power  to  decree  speciGc  Niagara, 
performance  of  a  bond,  with  a  penally  conditioned  for  the  con-  *  *^-  *""• 
veyance  of  land  :  2.  If  to  the  obligee  or  his  appointee,  it  may  w-^'j,  * " 
be  asstgoed  after  forfeiture,  and  the  asngnee  may  hare  specific 
pedbrmaoca :  3.  Nor  can  the  obhgors  question  the  assignnieDt, 
for  w«at  of  consider BtioQ. 

^  19  con.  lAmilatimu,  at  lata,  how  adoptedin  equity.     10    jirt.  6. 
Wheat.    152-181,   Elmendorf,   appt.   v.   Taylor   and   othert.       Con. 
Appeal  Irom  tlie  circuit  court  in  Kentucky.     Held,  though  tlie 
acts  of  limitations  do  not,  in  terms,  apply  io  courts  of  equi^, 

Shy  analogy,  the  time  which  bars  ejectment,  &c.  at  law,  will 
relief  in  equity,  as  an  adrem-  possession  of  twenty  years. 
^  31.  Bill  for  an  account  and  discovery,  as  to  goods  jointly  Akt.  7. 

Srcbased  by  the  parties,  and  sold,  and  payment  received  by    Con. 
urrykBl.     Plea,  the  statute  of  limitaliooB,  &«..:   overruled Murry  taL 
became  a  truit  case ;  and  the  defts.  were  ordered  to  put  in  a  t  ^.%,p'dt«' 
full  eod  complete  answer.     Decided  be  will  not  be  allowed  to4  Coitd,  617— 
repeat  in  his  second  answer  tiie  same  matter  eontsined  in  his^*' 
ovenuied  plea,  though  he  add  matter  in  his  second  answer  suf- 
ficteot  to  sustain  ^e  defence  on  the  statute :  but  he  must  put  in 
a  full  and  perfect  answer.    However,  the  decisions  in  chancery 
wen  confirmed  in  the  court  of  errors,  by  two  judges,  and  a  ma- 
jori^  of  seoalDrs-    Savage,  C  J.,  and  three  senators,  for  revers- 
ing.    He  iiUKle  three  questions :  1.  The  plea  being  overruled, 
could  the  a{^llants  'intittoittbetometniitierbywa^^atuKerf^ 
%.  If  thc^  ansiver  at  all,  were  they  bound  to  answer  fully  ?   aoii 
3.  Doea  tlie  answer  contain  matter  which  bars  the  relief  sought  ? 
and  answers,  pages  636  to  644,  1.  Could  so  insist  on  the  same 
matter,  &c. :  2.  May  answer  in  part :  3.  And  mainly, '  the  an- 
swer under  -consideration  contains  a  complete  defence  to  the 
complaint  of  the  respondents.'    Were  not  his  the  b^ter  opinions? 

^  3  con.    Where  a  new  htaring  on  a  ntppltmaUary  oiii.     AAbt.  9. 
sues  B,  and  they  are  at  isatie,  ana  proofs  taKen,  and  afterwards.    Con. 
by  such  bill  C  was  made  defu     The  cause  was  heard  without  Hop.  cb.  r. 
any  further  prooi^  and  a  decreci  made  against  both  B  and  C. ''^^~'''^- 
This  decree  was  reversed  in  the  couil  of  enors,  and  the  oause 
remitted  to  tke  court  of  chancery.     Here  the  caase  was  rein-  '  ,  ' 

stated  and  opened  to  proof  between  the  pit.,  and  C,.the  new 
deft.     When  the  court  of  errors  remitted  the  cause,  it  gave 
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ToL.  VII.  no  direoi!an  as  to  what  after  proceedii^Bboiild  take  piace.    See 
Ch.  226.  4  Cowen's  R.  667. 
-in.  9.  Supplemetaal  bill  in  cote  of  a  mortgage,     Appe&l  from  ibe 

Co}\.       «ourt  of  chancery  to  the  court  of  errors.     Jan.  4,   1816,  one 
v.^PV'^    Cook  mortgaged  iLe  estate  to  Hofiktns.     Feb.   13,  161^  Me 
HapkiBsim-    Larin  recovered  judgment  against  Cook  far  ^123  8  cts.,  aod 
iiiMd«d  wWi    sued  out  a  Ji  fa,  and  bought  the  esiKie  at  auctkiH  thereon,  far 
m^^Me    SH26  38  CIS.,  and  took  a  sheriff's  dded  July  8,  1816.    Aprd  1, 
LiriD,  r«>|i*t.    1816,  she  filed  her  bill  against  Carpenter,  to  redeeni,  slating 
4Cowen,66T~said  facts,  and  futtfaar,  that  this  tnorlgage  bad  been  paid  to  Hop- 
kins ;   that  Jan.  2,  1817,  Hopkins  assigned  tbe  raortnge  lo 
Carpenteft  after  it  was  paid,  and  he  had  notice  thereof  j   th« 
on  tiiis  ground,  the  respondent  recovered  in  ejectment  against 
Carpenter.     Tlie  bill  then  sought  a  discovery  by  special  ioter- 
regatoty,  whether  the  mortgage  bad  been  paid :   prayed  a  sub- 
pe^ia  against  Carpenter  alooe,  and  alleged,  be  had  adveitiseil 
to  sell  the  estate  under  a  power  in  tbe  mortgage,  and  prayed  ab 
injunction  againat  die  sale,  and  general  relief.     AseigDee  ao- 
skered ;  and  on  hearing,  it  was  discovered,  tbe  alignment  wis 
conditional,  and  for  bresob  thereof  since  the  bill  was  filed,  die 
mortgageliad  been  delivered  to  Hopkios;  thereon,  he  was  made 
a  par^  by  npplanmtal  bill ;  on  which  he  answered  bodi  tNlle 
at  lai^,  denytDg  payment  of  the  laavtrige ;   to  nhiofa  tbe  ph. 
'irougbt  ll 


put  in  a  general  replicaoon,  and  brought  the  cause  to  a  k 

without  taking  any  proofs,  as  between  her  and  tbe  mortgagee. 

Held,  1.  Tbe  facts  stated  in  bis  answer  roust  be  taken,  <m  tbe 

beai^Dg,  as  Iroe :   2.   That  he  was  not  a^cted  by  the  ptmtf 

,  taken  between  her  and  Carpeseer,  b«  ofaotdd  have  been  allowed 

to  prove  the  tmtb  of  his  answer :  3.  He  wis  iwt  coadoded  by 

the  recovery  in  ^ectment :   4.  The  nfplanaUal  biM  beii^  of 

the  nature  of  aa  original  bill,  etHiiled  him  to  a  new  defence. 

iHop.  Cb.  R.     ^"  "^  interpleaikr :    complainant  being  assessed  for  tbe 

3T2— IT1,       the  saeoe  personal  estate  in  two  oouirties.    Held,  that  a  bill  of  io- 

T^™^^-    terpleaderagaiDBtthetffooolleclorsisproper;  aiid  tfaapk.having 

Weiah.  pii'd  into  coort  the  amount  of  tbe  bi^iest  tax,  he  was  disaiiBsed, 

with  costs  frotn  tbe  fund,  after  both  defts.  had  amwered,  adinil- 

.    ling  the  complainant's  allegations.    Tbe  pit.  mov^  tbe  iax  dqr, 

June  S,  1823,  the  Irigbeet  tas.  was  ^143  on  $35,000;  1^  pet^ 

aooal  estate,  13  esrimated  in  Duchess  couDly:  $12600  $S0,O0<^ 

as  estimated  in  the  city  of  New  York  :   the  pk.  offered  to  pay 

eidier,  and  to  bring  the  money  into  court,  and  prayed  the  two 

collectors- might  interplead,  bo.     On  tiling  the  pit's,  bill,  an  ia- 

8  whsit  ags-i"'"^''™'  i^ued  to  restrain  both  ctdleclors  from  coUecting  dn 

296.  taxes.     Another  such  bill ;  four  panies  claimed  one  thing. 

4  Pick.  iSB—       Bill  of  remor.     A  bill  in  eqaity   to  redeon  mortgaged 

142,  Pnt^ni    premises,  is  abated  by  the  death  of  the  comidainant,  hb  heiia 

^.■'■'^''    may  renew  by  this  biU. 
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^ 4 cMt. /ntovJrotJn-.  Manksbeld  BSuniof  iaoiMy,and  Atliin-  Vol.  VII. 
son  and  Holroyd,  each  claimed  it.     Manks  filed  hie  bill  of  inter-  Ch.  396. 
plwder :  latmj  points  were  decided  ;  hut  in  ^  nfaiA,  the  pro-     ^rl.  9^ 
ecedings  in  fifincipfe  were  as  in  Tbompion  v.  Elabets  8c  al.,  abora.        Con. 
Tb»  principal  queMion  «^;iied  uid  etecided,  was,  if  the  bill  of  v^-v^ 
Manks  was  properly  filed ;  decided  it  was,  end  be  had  bis  coEts.  AUiiwon 
The  ■  mattersof  the  aUegations  in  eyoiy  bill  ofinterpleaier  are,  1 .  Sf\^- 
That  two  or  more  persons  have  ptefetred  a  claim  a^inst  (he  nX^yd, 
complainant:   2.  That  dMr  elaim  the  same  thing  :  3.  That  the n^i'dt*.!! 
ooniMMntDt  baa  no  baieficial  iotsreH  in  ll>e  tfaii^  claiiaed }  and  !^J™^  ^^'^ 
4.  That  he  cannot  deterraiaewilbottt  hasard  to  himadf,  to  which 
of  lfa«  delb.  thd  thing  of  ri^t  bekuigs.' 

Among  the  very  nnmerous  points  stated  in  (bis  case,  by  tbe 
reponer,  (be  Ibllowii^,  relating  to  the  bill  of  iaiterpietider,  may 
be  sslscUd  to  some  advantage.  1.  The  complainant  iras  in- 
terested, in  no  decree  in  ihe  case,  but  that  which  directed  hi* 
bill  lo  be  filed  ;  3.  "Diis  was  final  on  the  sutute  1  R.  L.  134, 
3.  90,  so  an  appeal  lay  :  3.  It  must^  appear  that  he  canoot  de- 
termine the  right  witbout  hasard  tobintself:  4.  He  must  make 
affidavit  that  he  does  not  collude  witli  either  party :  5.  He  must 
bring  the  money  or  thing  claimed  into  court :  6.  As  to  him  the 
afDouator  ori^n  of  the  thing  is  aot  au  oti^t  of  iamiiry,  but  ii 
'  reference  to  fraud  or  colhisons  oa  tus  part:  7.  But  may  he 
material  as  between  the  inlerpleiiders :  8.  Ifabillof  ifM<!r/)i«u/er 
be  |»<^>erly  filed,  the  complainant  is  entitled  to  his  coats,  to  be 
alk>wed  out  of  the  fund  in  court. 

^  7,   Ckancellor's  inttrett,  fyc.     A  inii  of  review  will  not  be  Art.  1  ] . 
sustained  on  the  groinid  ibechane«llor  who  tnade'the  decree,    Con. 
was  interested  in  uie  stock  c^  the  coaiplainant's  corporation,  ifl  Hop.  qh.  D. 
the  decree  was  by  consent,  or  merely  formal,  so  that  be  did  not  ^'^■ 
persooaDy  exeraise  his  judgment  in  it :  3.  Nor  will  it  be  sus- 
taiaed  for  sewly  discovered  matter  of  error  in  tlie  proceedings, 
which  the  party,  with  ordinary  diligence,  might  have  before 
discovered:    3.    Nor  unlets  the   complaioant  shows   himself 
^irieved  by  ihe  decree.     This  was  before  C.  J.  Savnge :  the 
chonoeUor  was  a  stockhoider  in  the  Albany  Insurance  Company, 
and  had  declined  to  hear  the  cause.    4.  A  bill  ofretiao  is  in  the  pp.  i_«,  and 
nature  of  a  writ  of  error,  and  ties  to  reverse  a  decree :   lies  but  |02-]De. 
in  two  cases:  I.  For  error  in  law,  appearing  in  the  decree  it- 
seif:  3.  On  discovery  of  new  matter  of  &ct,  matanal  to  the 
subject  matter  of  the  decree. 

^  8.  Haw  limUed  at  to  ttme.  Tliough  hills  of  review  are  to  whea*.  14G 
not  atrktly  within  ibe  statute  of  )in)italion,  the  courts  of  equity— 'k?- 
will  adopt  the  analc^y  of  the  statute  in  prescribing  the  time  in 
wbicfa  tbay  shall  be  brought :  2.  Appeals  in  equity  causes  being 
limited  by  tbe  judiciary  act  of  1739,  ch.  20,  s.  23,  &£C.,  to  live 
years  after  the  decree :  hence,  this  {lenod  is  applied  lo  bills  af 
jreview. 
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Vol.  VII.       ^  9  ran.   10  Wheat.  503-665,  Palmyra's  Cose.    An  appeal 
Cb.  226.  only  on  a  final  decree. 

•Srt.  13.         I  21.  A  decree  must  be  supported  by  the  diegations  of  the 
Con.        parties,  as  well  as  I^  the  proofs  in  the  canse,  and  cannot  be 
\^p>W-<    fouDcled  on  a  fact  not  put  m  issue  by  tbe  pleadings.    10  Wheat. 
181-192,  Banks  e.  Cameal. 
1  Johm.  ch.        ^  SZ.  Decree  of  dumtMud  of  one  bill,  to  be  a  bar  to  another, 
''  must  be  on  the  same  point  or  matter,  and  tbe  new  bill  must  be 

between  the  same  parties  (m-  their  repreaeniatives. 
Art.  13.         ^1  eon.  ImuDCtions  isiued  to  reEtrain :  I.  A  purchaser  got  mlo 
Coil.  possession  before  he  paid  tbe  purchaae  money  from  catting  lim- 

p.  1S1 ;  Vm.    her :  2  The  heir  in  the  case  of  an  executor's  devise,  till  the  contin- 
Men  181  ■  1  S?"^y  '"kesphK^,  on  which  the  devised  estate  was  to  vest:  3.  A 
Dlck.'sio.'      Tenant  for  life,  without  impeachment  for  waste,  when  he  cooh 
mits  waste  in  a  manner  tnalicioiu,  uUJitl,  wanton,  extravagant, 
fyc.,  Eden,  127,  and  cases  cited,  and   pp.  136,  129 :  4.  Such 
a  tenant  wasting  trees  pUnted  for  ornament,  Eden,  130,  131, 
and  cases  cited:    5.  Tenant  fon  life,  impeachable  for  waste, 
where  h  is  by  coHvtion  with  the  tenant  in  possession.     Hence, 
an  injunction  was  granted  where   A  was  tenant  for  life,  re- 
mainder to  B  for  life  fnUkout  impeaehment  q^  mate,  and  B,  by 
D^b'sM  '  *  ^'^  leave,  entered  and  cut  umber ;  the  same  law  if  tenant  fer 
"  '  life,  and  the  remainderman  in  fee,  subject  to  contingent  estates, 

U.  fell  timber  in  eolltuioti. 

So  chancery  evfoifu  in  matters  of  trespass,  where  irrepantble 
TTei.soe,  16,  damages  must  be  the  consequence,  as  the  ruin  of  tbe  proper^, 
188;  EdcQ,  as  of  a  mine,  and  where  it  is  a  species  of  trade  ;  but  not  where 
pp*'lM  141  ^^  P'*''  ''•'*  '*  denied  by  the  answer.  So  chancery  issues  an 
uk;  iSTn!  iDJunciion  to  prevent  waste  in  a  breach  of  covenant  to  manage  a 
^^-  farm  in  a  husband  man  like  manner. 

Of  special  injunctions  anil  interlocutory  orders  in  the  natnre 
-^  of  injuRclions ;  I.  To  restrain  tbe  sale  of  an  estate,  Eden, 
309  :  3.  Conveyance  of  legal  estate,  p.  310 :  purchasers  not 
to  pay  purchase  money,  i«l. :  one  to  negotiate  a  bill  of  exohange. 
id.:  the  transfer  of  stock,  p.  211:  husband's  a  signing  wife's 
equitable  properly,  p.  213:  selling  her  term  after  a  divorce, 
a  merun  ec  thoro,  p.  213 :  intercourse  with  n  ward,  id. :  father's 
interfering  with  his  child's  education,  p.  214 :  sailing  of  a  ship, 
id. :  assignees  from  making  dividend  in  removal  of  timber  wrong- 
fully cut,  id,:  executor  wasting  assets,  p.  215:  partner  from 
intermeddling  with  partnership  effects,  p.  230:  from  dissolving 
partnership,  p.  221 :  breach  of  covenant,  id. :  solicitor  fnMn 
acting  for  a  party  in  a  suit,  p.  224  ;  a  person  from  publiabing 
a  work,  ur  carrying  on  a  trade  in  another  s  name,  p.  336:  canal 
diggers  from  proceeding,  with  short  funds,  p.  237  :  numerous 
cases  cited.  Interpleading,  pp.  243  to  348  :  forms  of  injunc- 
tions, pp.  363  to  273. 
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Where  an  injunclion  issues  to  enjoin  judgment  «  hw,  it  is  Vol,  Vlf. 
sufficient  to  direct  the  bond  to  be  conditioned  according  to  hw;   Cm.  236.' 
hut  in  sll  other  cases,  the  chatKellor  must  direct  the  particular  ^rt.  ]3. 
tono  of  the  condition.     Stevenson  v.  Mrlles,  3  Ijtt.  312.  Con. 

Aahby  v.  I^iTeman,  3  Litt.  6.    If  the  injunction  bond  only     v.^.v-*.' 
secares  the  costs  and  damages,  the  sureties  are  not  held  for  the 
payment  of  the  araount  of  the  judgment.  l  uu.  4i4. 

A  and  B  ettered  into  mutual  and  independem  coreaanls.  i  t^qd.  Rep. 
A  not  btviu  performed  on  his  part,  got  judgment  agaiost  B,  on  as,  Huniin 
bis  part.     B  then  filed  his  bill,  charging  A  was  intelvent.    A"-  ^"T- 
perpetual  injuoction  was  decreed,  except  as  to  any  nr^iu  due 
fi-om  B  to  A  on  the  contract,    p.  36.    When  a  judgment  is  en- 
joined, obtained  on  a  verdict  procured  by  improper  practices 
with  the  jury,  the  court  of  chaocery  will  direct  an  issue  to  as- 
certain the  correctness  of  the  amount  of  the  pit's,  demand. 

^  13.  The  commw  ittfuncnan  to  stay  proceedings  at  law,  iJteobkW. 
does  not  extend  to  a  distress  for  rent.     One  to  restrain  a  deft-"^ 
from  ccHnmunicatiog  .certain  receipts  for  medicines,  and  vend-''' 
ipg  them,  was  granted,  on  the  ground  he  bad  obtained  a  know- 
ledge of  the  mode  of  preparing  tbem,  by  a  breach  of  trust. 

^13.  So  another  inf'unctiom  was  granted  to  restrain  the  per- 1  Jacob  b.  w. 
formence  of  a  comedy,  the  copyri^t  of  which  had  been  sold^'- 
by  the  author,  and   aflerwanis  assigned  by  writing  to  the  pits, 
though  it  did  not  appear,  whether  the  original  asssignment  was 
in  writing  or  not.     The  court  of  king's  bench  had  decided  that 
the  copyright  cannot  pass,  except  by  writing.     Injunction  was  ^"w  •- 
granted,  on  producing  an  affidavit  of  that  fact :  no  positive  affi-  ^^JST'k 
oavit  produced,  hut  evidence  that  made  it  probable  the  assign-  Balw.  7. 
ment  was  in  writing.     The  lord  chancetor  said, '  I  shall  assume 
that  the  title  is  regular,  until  they  show  the  contrary.' 

§14.  Itgmclion  granted  to  restrain  payment  by  a  friendly 3J«^t  w. 
society,  founded  on  erroneous  principles,  tending  to  exhaust  its^  i^y^n 
funds.     One  to  restrain  the  sailing  of  a  vessel,  containing  goodsp.stf. 
sold  to  a  person  who  had  become  insolvent,  but  over  which,  the 
pit.  retained  a  right  of  stoppage  in  traraitu,  refused,  because  it 
.seems  a  court  of  equity  has  not  jurisdiction  in  any  case,  to  stop 
goods  in  trantiiu.     The  chancellor  suggested,  that  there  mi^ 
be  on  board,  a  vast  deal  of  other  property  that  ought  not  to  M 
stopped,  and  said,  '  it  is  too  much  to  expect  the  court  to  take 
care  of  the  property  of  persons,  who  will  not  take  care  of 
themselves,'  alluding  to  die  pit's,  delivering  his  property  without 
pay  or  security. 

§  15.  2  Jacob  h  W.  224-226,  held,  an  infunetion  is  not 
granted  to  restrain  a  breach  of  covenant  in  articles  of  part- 
nership, which  |ns  not  been  infringed  for  any  length  of  time, 
where  the  bill  dobs  not  pray  a.  dissolution  of  the  partnerthtp. 
A  deft,  was  committed  for  the  breach  of  an  injunclion  after 
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Vol.  VII.  notice  of  ks  having  b«ea  obtaiofld,  tliougb  tbe  order  far  the 
Ch.  2S6.  injuaoiion  hftd  noi  b««n  served. 

•1^.  14v        ^  ^-  i^*^  cfMt  r<^t>— wtieR  of  right'     la  of  rigtri  ki  a 
Com.        proper  case,  wad  Dot  didCretioaary.     CitiMBs  of  otber  SfaH«s 
^ff-s^'ib^     and  abeoa  are  subject  la  it  nhibiiv  N»w  York,  fioc.     Ctnoce- 
I  Hop.  Ch.  R.  ry  determiaes  tb«  anmuot  in  wbioh  l)w  dafL  aball  be  b«ld  Id 
*'*'"''         bail,  and  the  sheriff  must  tike  the  bo*d  ie  the  aMeunt  itireot- 
ed,  as  the  penal  sum.     The  iatc  was  a  citnoa  of  Bahknere- 
But  ilie  affidavit  of  the  defal  mnal  be  posilne,  if  not  sdraitted 
by  the  amver  of  the  deft.     Tht  condition  of  the  bond  w, 
that  the  deft,  aliatl  not  deput  from  the  ^ate,  without  ih* 
tenvfl  of  the  court.    ' 
1  JiMb  hW.     ^  T.  One  granted  at  the  suit  of  a  snfiject  agaiosi  on  aKen 
*"''  genera))]'  residing  and  carrying  on  business  in  partnership  in  a 

foreign  city,  but  temponrily;  where  the  writ  issues  on  a  bal- 
ance of  aecounts,  as  to  goods  consigced  to  him  and  partner  ; 
wil!  not  be  granted  on  account  of  a  suni  not  ascertained. 
The  court  ever  hears  a  deft,  inertng  to  discharge  him,  but  it  f» 
enough  there  be  reasonable  grotiiids  to  thmlc  the  p]t.  friTI  pre- 
vail in  his  suit.  Not  discharged  from  arrest,  if  for  a  debt  of 
the  same  nature  in  the  foreign  country,  there  is  no  arrest, 
'  where  one  of  the  parties  is  a  native  and  was  resident  where 
p.  689.  the  writ  issues.     Granted   against  an  obligor  in  a  bond  given 

to  trustees,  at  the  suit  of  a  parly  having  a  beneficial  Interest 
in  the  money  secured  by  the  bond. 

^  8.  Tlie  affidavit  to   obtain   the    writ   must  be  positive, 

though  it  concern  a  matter  of  accnuiti,  fAaf  the  partti  it  in' 

debted,  though  the  pit.  need   not  answer  to  the  exact  sum,  but 

only  according  to  his  belief  as  to  the  amouutj  and  if  the  deft. 

Thornc).        put  in  an  answer  to  the  bill,  ihoiieh  before  the  time  10  expired 

Mn^'Ui  R   "^  ^'"'8  *^cfiP''ons  to  the  biU,  the  answer  may  be  read  on  a 

lae.  motion  to  discharge  the  writ. 

Abt.  15.         '§1  i^"-  I'l  tli'^  '^s^  'i^  equity  tlie  court  refeired  an  issue 
Con.  lo  a  jury.     In  many  coses  issues  are  so  refecred  ;  but  it  is  a 

generai  rule  in  equity  not  to  direct  an  iawBa  unless  tliere  be 
reasonable  doubt  as  to  the  fact,  and  when  it  depends  on  evi- 
dence, the  effect  of  which  can  be  better  ascertained  by  a  jury. 
%  Jacob  b  W.  463-503,  Short  v.  Lee,  especially  pages  499- 
503. 
Edmtd**-  ^  IS-  Tbe  aflidavit  on  whicli  an  order  of  M^ulrafMMi  J* 

H*^^'359     '^""'■'^^'^f  ™"3t  state  pontieely  the   existence  of  ibe  taete  00 
*"  ''      '    which  the  application  is  grounded,  or  if  only  matter  of  beHef 
the  grouods  of  that  belief. 
Art.  16,  ^  13.  Where  a  bill  is  brought  lo  carry  a  former  decree  in- 

Con,  to  efiect,  the  deft,  in  bis  aiuwer    may  avail  hitnaelf  of  aaiy 

fraud  in  c^tainiog  it  which  would  have  availed  hitn  in  defeat* 
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iDg  ihe  original  bill :  3.  If  a  bill  impeach  a  decree  for  fraud  Vbt.  VO. 
iQ  tfae  manner  of  dbtai/iing  it)  a  gsneroi  denial  of  fraud  Is  not   Cb.  33& 
a  sufficient  answer.     The  deft,  must  answer  tbe  allegation    A-t.  ifi., 
speciaJIy,  and  if  he  be  found  guilty  of  the  charge  the  chan-      Con. 
cellor  ought  to  place  the  parties  in  <Wu  qtto :  3.  Whore,  on     ^^'~v-^' 
exception  tfiken,  no  answer  has  been  held  insufficient,  ''''wi?'*''!' 
«ourt  cannot,  uoder  any  ci re utn stances,  coinpel  (be  dsfu  toi^it^.^^^, 
answer  itulanler,  but  must  in  all  cases,  allow  a  reasonabla 
4ime. 

Tbe  tesliiDony  of  one  witness,  not  aided  by  corroboratii^  SuUiTin  «. 
«iK:Bin3ta«ces,aamiot  avail  ffgniosl  answer  in,fbeacery.     fiy^*"'^^"- 
the  Kentucky  siatule  of  1809-10,  the  deft,  may  so  b>tm  prsLitt.  07. 
alter  Lis  Aiuwer  as  to  raidie  it  answer  the  purpose  of  a  croat 
liill  as  in  the  £n§[lish  praclioe.    Wben  so,  the  pit.  ixi  the  origi- 
nal bill,  by  discotitinuiog  hiasuit,  does  not  put  tbe  deft,  out  of 
court,  trat  be  may  have  a  decree  on  his  answer  so  wbslituted. 

^  5.  To  bind  tbe  deft,  by  a  doeree,  there  mutt  be  service  Abt.  17. 
of  process,  aciual  or  constructive,  or  an  appearance.     Moore    dm. 
V.  Ferrea,  3  Marsh.  43,  564. 

^  €.  Where  the  record  shows  an  ai^lication  has  been  made 
in  legal  dare  to  have  a  dtcnt  agaiil^t  absent  defis.  set  aside, 
and  does  not  show  that  it  has  been  disposed  of  1^  the  inferior  i,,^r  ^  i^. 
court,  the  court  of  appeals  will  conuder  it  as  still  pending  rier.lLUi. 
there,  and  no  writ  of  error  lies. 

<§' 7.  A  court  of  chancery  cannot  materially  amend  or  ftltBTgjf^^  iq 
a  decree  at  a  subsequent  term.     A  pit.  cannot  prove  a  deerte 
agaioet  aae  of  several  defts.,  unless  tfae  defts.  are  before  tbe 
court ;  but  one  deft.,  who  has  answered,  may  have  a  trial  as  ChiiM  e.  Al- 
to bimself  before  the  other  defts.  are  in  court,  and  tbe  decree  ^  3-.lfaH^ 
must  be  a  dicmiasal  niti. 

^  8.  If  tbe  main  object  of  a  suit  in  rbsnceryls  to  obtain  a 
divisioo  of  lands,  a  decree  is  proper  directing  costs  to'ba  paid 
equaUy  by  pit.  and  defts.     Costs  generally,  in  equity,  to  be  i  Liit  sa. 
decreed  or  not,  are  within  the  sound  discretion  of  the  ^^n-M^""'. 
cellor.  3Liu.'te7. 

^  7  .Stnttance,  wnif  o^.  Thia  in  ordinary  cases  is  tbe  first  Abt.  18. 
and  only  process  for  giving  possession  of  land  adjudicated  ia  Con. 
cbancei?.  The  complainant  had  purchased  mortgaged  prem- 
ises, tmder  the  master's  sale,  aiid  tbe  deft.,  on  demand,  refus- 
ed to  give^possession ;  the  petitioner  prayed  for  ibis  writ  to  Uw 
sheriff,  &c.. :  issued,  commanding  him  to  give  posaessiou  to 
tbe  petitioner. 
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Ch.  227.  CHAPTER  GCXXVII. 

'■"'"""''^  CAPTURES. 

8  Wfmt.  lOa-     ^  4  <^0''-  "^^^  Sjisnish  consul,   libelldnt,  against  the  bn'g 
174,  Tfae  1a   Lq  Nereyda,  a  public  vessel  of  Spain,  stating  die  had  been 
NMefdi.        captured  by  the  privateer  Irresistible,  John  0*Daniel,  master, 
in  violation  of  the  laws  of  the  Uuitetl   States,  cbuned  for  one 
Franceschc  as  a  vessel  captured  under  a  connnisaion  from . 
Artigns,  and  condemned   as  prize  to  the  captors  in  a  vice  ad- 
miralty court,  in  the  island  of  Margaritta,  VeneKuela.     Held, 
1.  Whoever  claims  under  such  a  condemnation  must  show 
he  is  a  fronajftfe  purchaser,  for  a  valuable  coasidention,  un- 
aSecled  with  any  participation  in  the  violalion  of  our  nealrati- 
ty  by  the  captors  :  2.  If  one  claim  under  any  condemnation 
as  prize,  be  must  produce  the  libel,  or  other  equivalent  pro- 
ceeding, nnder  which  the  coademne'tton  was  praoounced,  as 
well  as  the  sentence  of  condemnation  itself.     The  Irresistible 
.  was  built,  owned,  armed,  and  equipped  in  Baltimore,  got  a 

commission,  sailed  on  a  cruise,  and  captured  ihe  Nereyda  at 
sea,  in  March,  1818.  The  Nereyda  came  from  Margaritta  to 
Baltimore,  Henry*  Childs,  master,  he  and  Daniels,  both  citi- 
•  ■  ■  sens  of,  thot  place.  No  libel  was  produced,  though  ordered. 
The  court  thought  there  was  no  real  sale  to  Francesche,  but 
that  the  Nereyda  remained  with  the  captors.  Order  to  be 
restored  to  the  Spanish  consul,  with  costs  of  suit,  on  three 
grounds :  no  such  sale  :  no  libel  produced :  the  Irresisttb)^ 
armed,  &c.  in  Baltimore. 
"''*"'■*•  ^  H  eon.  Capture  made  without  comnUrion  veiU  in  Ihe 
government.  Appeal  from  the  district  court  of  Loiriahi'na 
in  the  case  of  the  Dos  Hermanos.  Held,  seizures  mftde, 
yiirs  belH,  by  noncommissioned  captors,  are  made  for  the 
goveratnent,  and  no  title  of  prize  can  be  derived  but  from  Ib'e 
price  acts  :  2.  They  can  only  proceed  in  the  prize  court  for 
salvage,  the  amount  of  which  is  discretionary,  in  which  ih^ 
appeliHe'  court  will  not  interfere,  but  in  t  clear  case  of  itiis- 
take  :  3.  An  appeal  under  the  judlfciirry  act  of  1789,  cb.  20", 
s.  22,  and  of  1803,  ch.  93,  prayed  for  and  allowed  wiiMn 
five  years,  is  validj  though  the  security  was  not  given  unlW 
after  tbe  lapse  of  five  years.  The  priae  acts  respect  only 
commiinetMitarm^d  vessels.  ■',*'' 

1  Hhou,  34,  ^  37.  cMt.  Caplors  are  liable  for  ordinary  negligencf. 
Th«  George,  jyj^y  capture.'  for  probable  cause ;  and  though  there  be  not 
prima  fade  evidence  to  condemn,  enough  that  circumstances 
warrant  a  reasonable  suspicion  of  illegal  conduct ;  but  the 
protection .  thus  afibrded  the  captors  may  be  forfeited  by  sob- 
sequent  mi^ohducl  or  negligence. 
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Where  a  capture  is  legal  ibe  subsequeot  briogtog  into  port  Vol.  VII. 
is  also  legal,  end  no  cause  of  damages.     3  Mason,  116.  Ch.  227. 

§  72  con.  Appeal  from  the  circuit  court  of  Virginia.  Li-  v_i»-v-«^ 
bel  filed  by  the  Spanish  consul  in  April,  1817,  against  eighty- t  wbe^  38a- 
niae  hales  of  cochiiieal,  kc.  alJegetl  to. he  piratically  taken  on**'-''^*  ^*^ 
the  high  seas  by  citizens  of  La  Plata,  &C.,  he.  Held,  I.^St 
The  commission  of  a  public  ship  of  a  foreign  nation,  signed 
i>y  the  proper  authority,  is  conclusive  evidence  of  lier  national 
character :  2.  Duriog  the  civil  war  between  Spain  and  her 
colonies,  and  before  we  acknowledged  their  independence,' 
'  tbey  were  viewed  by  us  as  sovereign  states,  and  entitled  as 
far  as  concerned  us  to  the  sovereign  rights  of  war  in  regard  to 
Spain :  3.  The  exemption  cf  public  foreign  ships,  coming 
into  our  waters,  under  an  express  or  implied  license  from  the 
local  jurisdiction,  does  not  exteod  to  their  prize  ships,  or 
goods  captured  in  violation  of  our  neutrality :  4.  To  send 
armed  vessels  or  munitions  of  war  from  a  neutral  couotrj  to 
a  belligerent  port  for  sale  as  articles  of  commerce,  is  unlawful 
only  as  it  subjects  the  property  to  confiscation  on  capture  by 
the  other  belligerent :  5.  No  neutral  state  is  bound  to  prohibit 
the  exportation  of  contraband  articles,  and  the  United  States 
have  not  prohibited  it :  6.  An  augmentation  of  force,  or  ille- 
gal outfits,  does  not  afiect  any  capture  made  after  the  original 
cruise  is  terminated,  for  which  such  augmentation  of  force,  or 
illegal  outfits,  were  made :  7.  But  as  to  captures  made  during 
the  same  cruise,  tbey  are  infected  with  the  character  of  ton, 
and  the  original  owner  is  entitled  to  restitution  when  the  pro- 
perty is  brought  into  our  jurisdiction.  This  doctrine  extends 
to  captures  as  well  hy  public  as  to  private  armed  ships. 

8.  The  enlistment  of  men  being  proved  fas  at  Baltimore,) 
it  is  tucumbeni  on  the  claimants  to  prove  they  could  he  lawful- 
ly enlisted.     Here  '  claimants '  meant  captors. 

9.  The  sixth  article  of  the  Spanish  treaty  of  1795  only 
provides  for  the  restitution  of  Spanish  ships  captured  within 
our  juriidiction.  The  fourteenth  article  respects  only  privo' 
teert. 

10.  In  the  case  of  a  capture  made  within  a  neutral  territo- 
rial jurisdiction,  it  is  well  settled,  that  as  between  the  captors 
and  the  captured,  the  question  can  never  be  litigated.  It  can 
arise  only  on  ihe  claim  of  the  neutral  sovereign,  asserted  in 
his  own  courts,  or  the  courts  of  the  power  having  cognizance 
of  the  capture  itself  for  the  purpose  of  prixe. 

11.  By  the  seizure  and  possesion  of  the  property  (in  ques- 
tion,) under  the  process  of  the  district  court,  the  captor's 
possession  was  devested,  and  the  property  placed  completely 
iu   the  custody  of  our  law.     A  condemnatioA   qfitr  this   at 

TOL.  IX.  91  ■  . 
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Vol.  Vn.  Buenos  Ayres  is  no  bar  to  the  present  proceedings.     The 
Ch.  227.  property  was  restored  to  the  original  Spanish  owner. 

^.^i^,,-^  Held,  tlie  court  will  restore  to  the  former  owners  property 
7  Wheat.  4es- captured  in  violation  of  the  neutrality  of  the  United  Slates, 
roetDte  Bsr^  where  it  is  claimed  by  the  or^nal  xorongdoer,  though  it  may 
oe^ei,  ThB  have  come  back  to  his  possession,  after  a  regular  condemna- 
CoiMoi^oer- tion  as  prize.  The  court  found  '  the  captured  property  in  the 
cWmi^"'  hands  of  the  offender,  and  held  it  to  be  immaienal  through 
pp.  620-622.     what  circuity  of  changes  it  has  come  back  to  him.' 

What  a  capture,  and  not  a  seizure  in  port.     See  sect.  73, 
also  15  EflSt,  267;    11  John.  287;  4  Taunt.  387-660. 

^  79  con.  Under  the  act  of  congress  of  July  6,  1812,  held, 

that  living  fat  oxen,  cows,  steers,  and   heifers,  are   ariicles  of 

provision,  and  munitions  of  war ;  but  driving  them  ou  foot  is 

laT^u'stoWa ''°'  '  ^  transportation  of  them  overland,  or  otherwise,  in  any 

B.  Sbeldoo.       waggon,  cart,  sleigh,  boat,  or  otherwise.' 

^  84  COM.  Bui  such  search  may  be  resisted  in  some  cases, 
as  where  the  neutral  master  has  not  been  informed  of 
the  declaration  of  war.  Phill.  on  Ins.  236;  5  Rob.  3.  So 
where  the  searcher  abuses  bis  power.  Phill.  on  las.  143. 
S  Hum,  V3a~  §  89.  TKe  rigkis  of  a  letter  of  marqae  at  to  telfdefenea. 
?*'  *HdSn?^  vessel  armed  as  such,  and  so  insured,  lias  no  right  to  cruise 
'at  large  for  prizes,  but  may  chase  and  capture  hostile  vessels 
coming  in  sight  in  the  course  of  her  voyage,  without  its  being 
a  deviation.  See  ch.  40,  a.  12,  s.  33,  Devtalion.  2.  It  is 
sufficient  the  underwriters  be  informed  the  vessel  is  a  letter  of 
marque,  before  they  underwrite :  3.  Every  vessel  armed  or 
not,  has  a  right  of  selfdcfence.  The  master  has  a  broad  dis- 
cretion, and  often  the  best  means  of  selfdefence  is  in  attack- 
ing a  hostile  ship  :  4.  If  a  vessel  in  selfdefence  capture  a 
hostile  ship,  she  may  take  possession  and  man  her,  and  send 
her  in,  if  her  own  crew  be  not  too  much  weakened  thereby. 

§  90.  J^mtral  rigku  infringed.  Appeal  froni  the  circuit 
court  of  .Maryland,  on  a  libel  filed  by  the  consul  general  of 
Portugal,  for  monies  taken  out  of  the  Portuguese  ship  Gran 
Para.  Held,  prizes  made  by  armed  vessels  which  have  vio- 
lated the  statutes  for  preserving  the  neutrality  of  the  United 
States,  will  be  restored,  if  brought  into  our  ports.  Capturing 
vessel,  the  Irresistible,  was  armed  and  manned  in  Baltimore,  in 
violation  of  the  laws  of  the  United  Slates.  Court  cited  acts  of 
«ongress,  June,  1794,  ch.  296,  1817,  ch.  58,  April,  1818,  cb. 
63.  Discharging  her  crew  in  the  river  La  Plata,  and  imme- 
loWbeiu'ST-djately  reeniisiinc  them,  was  an  evasion.  So  Anigas  comrois- 
«I.-T  Wbeit.    ^         '  P  ' 

471,  sion.  „  .      ,     .        ■ 

»T>wt3W-      ^\  ri,     ^    ,.  of  a  prize  f>ond.     Debt  on  a  bond  given  by 
^•^'    GrL  .         7^'         -^dw  Iha  prt'-e  "^^t  vf  ,i»«ne  26,  1812,  ch. 
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430,  s.  3.  with  ihe  usual  condiuon.     Held,  colluuve  capture!  Vol.  VII. 
and  violaiions  of  the  revenue  laws,  committed  by  a  private   Cb.  237. 
armed  vessel,  are  a  breach  of  the  condition  of  such  bond.    ^^~\^-^/ 
And  if  such  breach  appear  upon  demurrer,  the  defts.  (obli- 
gors) are  not  entitled  to  a  hearing  in  equity,  under  the  judici- 
ary act  of  1789,  ch.  30,  s.  36. 

Another  case  of  collusion,  fee.  8  Wheat.  361-368. 

^  93.  Capture  of  neutral  property  by  an  armed  vettel 
jUted  out  and  manned  at  Baltimore  is  in  breach  of  the  neu- 
trality acta  of  congress.  The  claim  by  a  bona  fide  purchaser 
in  a  foreign  port  rejected,  and  restitution  decreed  to  the  origi- 
nal Portuguese  owners ;  but  he  is  entitled  to  be  repaid  hit 
freight  paid  on  the  captured  goods. 


CHAPTER  CCXXVm. 

WRIT  OF  RIGHT,  tie.  EXAMINED. 


^  e.  A  title,  under  the  statute  of  limitations,  in  the  t&inf  Akt.  S. 
persoa,  which  would  bar  the  pit.,  if  such  third  person  were    Con. 
defl.  will  defeat  the  pit's,  recovery  against  any  other  person.  c^*aMMJ 
When  the  act  has  begun  to  run,  no  subsequent  disability  can 
stop  it.     And  3  Bay.  76,  respects  title  in  a  third  person. 

4  10  con.  In  Massachusetts,  before,  or  during  the  trial,  if 
a  Tiew  by  the  jury  be  proper,  the  court  commits  the  jury  to 
ibe  sheriff,  with  a  proper  charge  to  him  and  them,  and  ap- 
points one  person  for  each  party  to  show  monuments,  bounda- 
ries, fee.  to  the  jury,  but  not  to  debate  before  them. 

^  1   con.  3  Bay.  135.     The  writ  of  right  never  adopted  Abt.  4. 
in  South  Carolina,  nor  continual  claim  for  lands ;  but  only   Con. 
ejectment  and  trespass  to  recover  lands. 

^  8.  Title  or  teitin  in  a  third  penon.  In  a  writ  of  right  TWbMttf- 
the  tenant  cannot  give  in  evidence  the  title  of  a  third  person,  s'^TTf^  *' 
with  which  be  has  no  privily,  unless  it  be  for  the  purpose  of 
disproving  the  demandant's  teiiin.  Hence,  if  he  prove  an 
actual  seisin,  by  pedit  positto,  the  tenant  cannot  be  permitted 
to  prove  a  superior  outstanding  title,  since  it  does  not  disprove 
the  demandant's  seisin ;  but  where  the  demandant  relies  for 
proof  of  seisin  solely  upon  a  constructive  actual  seisin,  in  vir- 
tue of  a  patent  from  the  State,  of  vacant  lands,  the  tenant 
may  show  the  land  has  been  brfore  granted  by  the  State,  for 
that  divests  the  tllle  of  the  State,  and  disproves  the  demand- 
ant's constructive  seisin.  The  writ  of  right  brings  into  con- 
troversy only  the  titles  of  tbe  parties  to  the  suit,  and  is  a  com- 
parison of  ihote  titles,  and  either  party  may  therefore  prove 
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V01..VIL  nay  fact  wbJch  defeats  the  title  of  tfae  other,  or  shows  it  oever 

Ch.  228.'  had  a  legal  existence,  or  has  been  parted  with.     Green's  pa- 

Ari.  4.  '  tent  was  dated  January  28,  1784,  of  lands  in  Kentucky,  and 

Con.       the  tenants  were  allowed  to  show  the  State  gave  patents  there- 

\^\/^^/   of  to  others  in   1783,  so  that  Green  never  had  constructive 

.    actual  seisin  of  the  lands,  the  only  seisin  on  which  he  relied  ; 

and  the  court  say,  if  the  demantlant  once  had  title,  the  lenant 

may  prove, '  that  he  has  parted  with  his  whole  estate,  hy  a 

conveyance  competent  to  convey,  and  actually  conveying  iu* 

Jukioii*.  Ejectment.     Motion  the  landlord  be  admitted  to  defend. 

^""f^Ji^    The  pit.  may  show  he  had,  after  the  lease,  conveyed  awty  all 

MS.  '    his  interest  in  the  premises  in  question. 

1  Pick.  SB.  ^  30.  Writ  of  right  amended.     Demandant  declared  on 

his  own  seisin  within  forty  years,  allowed  to  amend  hy  making 
it  thirty  years ;  also  to  enter  on  the  record  the  death  of  one 
.  of  the  delta. 

t  Vkk.  344.  ^  31.  In  a  writ  of  right  a  plea  averring  a  seisin  of  land  to 
be  in  ihe  tenant,  for  the  purpose  of  enjoying  an  easement  of  k 
right  of  way,  is  had.  The  efiact,  if  allowed,  'would  be  to 
shut  out  the  pit.  from  the  use  of  the  land  over  which  the  way 
runs ; '  though  consstent  with  the  deft's.  right  of  way,  the 
seisin  remains  in  the  owner  of  the  land. 

IWooin ».  §  22.  Writ  of  right  in  New  York.     The  writ  is  in  the 

Cmn,'  1-18.  "^""'  form-  There  is  a  statute  of  the  State  regulating  part  of 
the  proceedings,  and  especially  the  summons  to  the  tenant  and 
the  service  of  it,  and  the  grand  cape  may  issue  in  certain 
cases.  Decided  in  this  case,  1.  Proclamation  of  summons  in 
a  real  action  must  he  at  the  church  in  the  town  or  ward  near- 
at  the  lands  demanded,  and  so  returned  :  2.  If  not  so  return- 
ed the  ikeriff  may  amend  :  3.  Perional  service  on  the  tenant 
renders  proclemaiion  unnecessary  :  4.  The  manner  of  ser- 
vice must  be  plainly  expressed  in  the  return  :  5.  It  is  not  to 
he  aided  hy  iutendment ;  6.  If  the  return  to  a  writ  of  right 
be  defective,  an  aliat  summons  goes,  instead  of  a  grand  cape. 
,  .  The  form  of  the  writ.     Of  the  sheriff's  return  ;   the  de- 

mandant must  appear  the  day  of  the  return.  The  tenant  on 
the  guarto  die  post,  (Mtiy  8,  1833.)  If  tbe  demandant  be 
not  attending,  the  tenant  may  have  entered  against  him  a  M  re- 
cipiatur.  On  the  quarto  die  pott,  the  demnndant  produced 
his  writ  and  return  and  moved  the  tenant  be  called,  and  in 
default  of  appearing,  that  a  gran^  cape  might  issue.  Tenant's 
counsel  opposed  the  motion  for  a  grand  cape,  and  shew  the 
return  was  defective,  and  not  in  conformity  to  the  statute,  and 
the  demandant  entitled  to  an  alitu  and  summons  merely.  Ar- 
guments at  considerable  length.  On  English  authoride* 
nainly,  which  the  court  seemed  to  think  not  very  applicable. 
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Tbe  court  said  '  where  an  omissioo  of  duty  would  be  culpa-  Vol.  VII. 
ble,  the  officer  will  in  general  be  presumed  to  have  done  bis  Ch.  328, 
duly;  but  we  think  the  rule  does  not  extend  to  this  case.'    ^rt.  4. 
Tlie  tenant's  counsel  opposed  the  aniendment  of  tbe  return,       Con. 
mainly  ou  Englith  auihoriiies,  refusing  amendments  in  reiU   s^«v-<^ 
ftcdons,  and  especially  in  a  writ  of  rtght.     Tbe  return  being 
amended,  and  the  deft,  appearing,  tbe  demandant  produced 
and  filed  his  count  minutely  stnting  the  fact  of  bis  case,  the 
ancestor's  seisin  within  tweiityfive  yesrs,  bis  heirs,  &C;  Sic. 
In  principle  the  count  was  in  common  form,  except  it  negativ- 
ed facts  not  usually  negatived  in  declarations  in  real  actions, 
and  unnecessarily.     Special  imparlance  to  August  term.  The 
first  day  of  August  term  the  tenant  pleaded  in  abatement  of 
the  count  a  nonjoinder  of  certain  persons  on  the  pan  of  the 
aemaodant.     He  prayed  special  imparlance  to  the  next  term. 
This  was  granted.     He  varied  to  the  fourteenth  day  of  tba 
August  term,  and  then  demurred  to  the  plea.     Tenant  had 
leave  to  imparl  to  the  next  term  tbe  first  day.  Vf-  iMiiT- 
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ABATEMENT,  ch.  176,  a.  1,  s.  4.  Plea  in,  the  fifth  day  of  th0 
term,  cannot  be  admitted :  20,  shewing  the  pit.  is  not  a  succeed* 
iag  treasurer,  is  in  abatement.     Other  cases  in  abatement,  30. 

Ch.  176,  a.  3;  jurisdiction,  s.  11.  A  b  6  made  a  joint  promise  ; 
A  never  had  bis  domicil  or  any  property  in  the  State.  B  alone  is 
suable,  though  there  be  judgment  against  htm  in  another  State,  not 
satisfied,  21 ;  if  the  common  pleas  deny  the  deft,  his  ph:a  in  abate- 
ment, he  may  file  it  in  the  supreme  judicial  court,  34.  United  States 
courts  have  jurisdiction  of  suits  by  or  against  executors  or  administra- 
tois,  citizens  of  difierent  States,  though  the  deceased  were  not  such, 
cases,  34,  36.  If  a  deft,  appears  and  does  not  except  to  the  service, 
he  waives  exception.  Other  points,  cases,  36,  36.  Where  joining 
citizens  of  the  same  State  in  equity,  does  not  affect  jurisdiction,  37. 
Case  of  a  feme  sole  marrying  pending  the  suit,  how  ilie  husband  may 
become  a  party,  37, 

Cb.  176,  a.  4,  s.  9.  The  wife  in  a  real  action  dies  pending  the  suit, 
the  husband  cannot  proceed.  11,  con.  the  pit's.  disabiKty  ;  one  con- 
victed, when  dvililer  mortuus.     Other  convictions. 

Ch.  176,  B.  G.  Defts.  improperly  sued,  8,  con.  Omitting  the 
middle  name  is  a  misnomer.     Junior  no  part  of  the  name,  cases,  8. 

Cb.  176,  a.  7,  Death  of  the  deft.,  8ic.,  !I,  privilege  in  abatement. 

Ch.  176,  a.  9,  s.  2.  A  corporation  enters  an  appearance,  thereby 
objections  to  the  service  were  waived.  But  appearance  for  the  pur- 
pose  of  objecting  to  the  return  is  no  waiver  of  the  defect,  2i  If  when 
a  writ  is  served,  there  is  no  count  in  it,  this  may  be  pleided  in  abate- 
ment, 2.     4,  10,  other  cases  in  abatement.     So,  16. 

Ch.  176,  a.  12,  non-tenure,  fyc,  s.  6.  If  deft,  claims  no  interest, 
he  must  file  his  disclaimer.  If  he  claims  less  than  a  freehold,  he 
pleads  non-tenure  specially. 

ACCESSION,  ch.  176,  m.  1,  con.  s.  4,  5,  several  cases. 

ACCORD  AND  SATISFACTION,  ch.  155,  in  debt,  s.  17,  is 
where  ph.  and  deft,  agree,  and  discontinue  their  action.  So  18,  B 
accepts  A's  note,  endorsed  by  C,  in  full  satisfaction  of  all  demands. 

ACCESSARY,  ch-.  197,  a.  10,  s.  10.  When  he  may  be  tried. 
How  indicted,  12. 
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Cfa.  331,  a.  18,  s.  1,  8tc.     How  punished  in  several  eases. 

ACCOUNT,  ch.  8,  a.  1,  s.  13.  PiL  goes  for  a  mere  panncr- 
ship  account  to  be  settled,  is  proper  for  equity. 

Ch.  6,  a.  4.  Debt  in  Maryland,  and  auditors  appointed  on 
statute,  6.  Was  on  the  bond  of  a  deputy  sheriff  to  the  sheriff,  id. 
It  seeins  in  Pennsylvania  the  ph.  may  recover  more  damages  than 
he  declares  for,  7.  Judgment  for  the  value  of  the  goods  and  damages, 
7.     Where  no  damages,  7. 

ACCUSING  ONE'S  SELF,  ch.  80,  a.  1,  s.  48.  The  mean- 
ing of  the  maxim.     See  Nemo,  iact 

ACQUITTANCE,  pleaded  in  debt,  ch.  156,  s.  19.  Two  or 
more  persons  are  jointly  and  severally  bound  in  one  obligation.  An 
acquittance  to  one  at  law  discharges  all.  Not  so  in  equity.  It  may 
yet  be  pleaded,  8u;. 

ACTIONS,  ch.  3,  generally,  a.  1.  s.  5.  A  muwr  is  Hable  b 
trover  for  riding  a  hired  horse  to  a  place  not  agreed  on.  6,  no  action 
for  damEes  for  a  tort  lies  when  occasioned  under  a  statute  which  gives 
a  special  remedy.  If  A  make  a  note  to  B,  for  C'a  benefit,  C  mi^ 
maintain  an  action  at  law,  7.  One  partner  may  have  an  aciioo  against 
another  on  a  covenant  to  account,  where  on  a  promise,  8.  My  goods 
-  are  injured  in  my  bailee's  hands,  I  may  have  an  action  if  f  have  the 
immediate  right  of  possession,  9.  Where  the  grantee  of  laud  has  his 
action,  if  it  iail  shprt,  10.  The  vendee  to  recover  back  the  price  of 
an  article  sold  to  him,  and  it  fails,  he  must  first  return  or  tender  the 
article,  11.  Aliter  lo  recover  on  the  warranty,  11.  Where  a  third 
person's  note  is  payment  for  a  horse  A  sells  to  B,  13.  If  A  had  do 
title,  B  has  tusumpsii  to  recover  back  the  price,  12.  A  foreign  mer- 
chant is  liable  for  his  neglect  in  packing  goods  in  a  vessel  be  sends  to 
me,  having  no  directions  from  me  how  to  pack  them,  13.  Wbereone 
must  sue  on  a  contract,  as  still  in  force,  14. 

Ch.  3,  a.  3,  s.  13.  As  to  partners  in  trade.  If  a  creditor  agree 
not  to  take  the  neparatt  estate  of  one,  he  cannot  sue  the  partnenhip 
debt.  If  a  man  disable  himself  to  perform,  &c,  may  be  sued  imme- 
diately, 13.  How  the  maker  of  a  note  may  recover  the  amount  of  a 
Eayment  on  his  note,  not  endorsed,  14.  The  owner  of  a  vessel  may 
e  liable  to  an  enemy's  action,  15.  If  the  maker  of  a  note  pay  it  un- 
fairly, and  get  possession  of  it,  the  owner  may  have  trover  for  it,  16. 

Ch.  4,  right  of  action,  hic.  con.  s.  24.  If  the  vendee  of  goods 
short  credit,  the  vendor  may  sue.  If  the  promisee  omit  to  endorse 
and  get  judgment  for  loo  much,  the  promisor  must  revise,  25.  If  a 
clerk  credit  too  much  on  an  execution  to  the  pit's,  injury,  he  has  his 
action,  36.  When  a  statute  gives  a  new  remedy,  the  pit.  must  sue 
on  it,  27.  No  man  can  sue  himself  at  law,  38.  Where  the  sheriff 
may  sue  the  pit.  for  gaol  fees,  28.  AtaumptU  never  lies  for  stolen 
goods,  39.  No  one  honestly  sued,  though  not  liable,  has  an  action, 
30.  A  false  certi6cete,  hovr  a  ground  of  action,  31 .  No  action  lies 
for  breach  of  covenant,  where  a  note  is  taken  therefor,  32.     Case  for 
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dieCniaing  for  rant  sfter  tonder  of  it,  39.  Deft.  j»  Itable  if  he  assume 
the  pit's,  mark,  and  sells  goods  by  it,  34,  Where  a  factor  is  liable  for 
deliveiiog  goods  to  ooe  iDwlvent,  35.  Action  on  a  decree  in  equi- 
ty, 36. 

Ch.  5,  Election  ia  actions,  a.  1.  s.  1,  co'u.  Pit.  may  elect  to  waire. 
tbe  ton.  6,  con.  and  7,  where  vendor  oity  hara  attumptit  for  goods 
sold,  or  sue  a  note  iberefbr  giveo,  except  expressly  received  !o  pay-* 
ntent ;  pit.  may  uje  trespass  or  trover ;  father  has  trespass  or  tsase 
for  debauchiog  his  daughter  ;  so  crini.  con  ;  A  conveys  his  estate  to 
C,  when  A  oives  B,  C's  promise  in  writing  to  pay  B  is  good,  6. 
Same  principle,  9.     ^tmp*it  lies  lor  an  annuity  in  a  nilli  I?. 

Ch.  6,  actio  accrent,  Sic.,  a.  3,  s.  4  con.  Where  the  ph.  must 
sate  the  obligor  sued,  survived  ;  those  oa^  take  who  survive  the  ten- 
ant for  life,  8.  Where  the  intestate  bad  no  cause  of  action  agaiust  A, 
and  cause  accrues  after,  intestate's  admioistrator  has  (utumpait  against 
A,  9.  Vendor  can  sue  forthwith  when  the  vendee  does  not  peribcm 
a  conditioo,  10. 

Ch.  7,  acUo  furtoKalii,  &o.,  a.  3  con.  A's  promise  to  marry  does 
not  survive  him  if  broken  in  his  lifetime  ;  same,  debt  for  a  peoal^  for 
outtiog  trees,  id.,  and,  6,  naactioa  Kes  oo  a  contract  made  in  violation 
of  law,  23.  Agreement  to  sue  only  one  promissor,  is  only  a  nound 
of  action,  34 ;  not  a  release  or  bar,  id.  Fatber's  actioa  iii  Virgie- 
ia  for  debauching  his  daughter,  25.  A  igooraglly  buys  a  land  war- 
rant, and  pays,  and  finds  it  void,  be  recovers  back  his  money,  26. 
Case  for  diverting  a  water  course,  dies  with  the  pit.,  4,  6,  3  and  T.  Is 
confined  to  personal  estate,  S7. 

ADMIRALTY,  ch.  166,  a.  5,  s.  1.  Qufre.ifa  suit  i»  penonam, 
in  the  admirahy,  lies  against  the  owner  of  the  ship  by  material  men 
loT  supplies  in  her  home  port,  1.  Several  other  cases,  1.  '9,  has  ju- 
risdiction of  personal  torts  at  sea  ;  how  amendments  are  made  in 
form  and  substance  ;  cases. 

Ch.  186,8.9,3.  17.  A  forfeiture  of  a  ship  OQ  the  act  of  congress 
of  Dec.  SI,  1792,  ch.  1,  sundiy  points  decided,  17. 

Ch.  186,  a.  10,  s.  5,  where  prohibition  lies, 

Ch.  186,  a.  11,  s.  1  con.  No  warranty  in  admirahy  sales.  H 
con.  An  injunclioa  that  stays  proceedings  against  the  principal,  stays 
them  against  the  special  bail ;  cases,  13.  Several  other  cases  of  injunc- 
tions, 19,  a  commission  to  the  vice  admiralty  in  a  colony  before  the 
American  revolution  ;  remarks  thereon. 

ADULTERY,  ch.  198.  Husband  divorced  for  hU  adultery  in 
Massachusetts,  may  lawfully  marry  a  second  wife  in  Connecticut,  tir- 
ing the  one  divorced  ;  naarrieee  legal  in  one  Stale,  is  so  in  all. 

Ch.  321,  a.  18,  s.  1,  ttc.  How  punished  in  Virginia,  Rhode  Island, 
tic. 

AGENT,  ch.  1,  a.  41,  s.  3,  5  con.  The  agent  of  a  company  not 
incorporated,  may  sue  a  subscriber,  for  money  advanced  for  him. 

Ch.  9,  8.-18,  a.  &  COD.     Agent  and  principal,  ofiicera,  Stc.  ■  The 
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Erincipal  ratifies  ibe  agent's  tctg  no  funber  than  be  knows  them  when 
e  retiGes.  An  officer  created  by  statute  bas  implied  rawer  to  fulfil 
all  iu  duties,  5.  And  sue  acd  defend  accordingly,  5.  When  a  public 
agent  or  officer  appears  to  act  in  the  line  of  bis  duty,  bis  contracts  are 
the  public's,  not  his  own,  5.  Nor  is  fae  personally  liable  when  the 
transaction  sbows  he  engages  on  public  account,  5.  Need  not  say 
expressly  he  acts  on  public  account,  5.  Not  liable  wben  be  buys 
goods  and  declares  bis  principal's  name  at  the  time,  5,  If  I  pay 
money  to  an  agent  by  mistake,  be  alone  is  liable  unless  notice  be  girea 
to  the  principal  before  he  settles  with  him,  5.  The  agent's  rights. 
When  be  acts  fairly  he  iinot  liable  to  expenses  or  ochervise,  5.  Wben 
the  addition  of  agent,  cashier,  treasurer,  tic.  is  only  personal  descrip- 
tion, 9  con.  if  my  agent  buy  up  my  paper  with  my  funds,  be  has  no 
profit,  9.  Where  A  acts  as  B's  attorney,  he  contracts  thus — '  B,  by 
A,  his  attorn^,  doth  bargain,'  kc.  The  principal  by  deed,  may,  sub- 
sequently, rabfy  bis  parol  power,  9. 

Ch.  9,  a.  18  con.,  s.  IB.  Agent  not  authorized  under  seal,  makes 
a  deed  to  bind  bis  principal ;  ia  not  made  valid  by  a  parol  ratification  ; 
Dor  is  the  agent  bound  unless  the  deed  contiana  apt  words,  18.  Agent 
of  a  corporation  is  liable  on  a  written  promise,  not  sealed,  if  ha  make 
it  unauthorized,  19.  May  sue  in  bis  own  name  on  a  contract  with 
bim,  if  intended  in  it,  or  is  answerable  over,  19.  Other  cases  of 
agents  bound,  19.  Orerseers  of  the.  poor,  how  bound,  19.  One 
may  be  agent  of  a  corporation  in  the  same  manner  as  of  an  indiridu- 
al,  without  any  deed  or  writing,  20. 

Ch.  30,  a.  20,  3.  33  con.  If  A  sign  a  note,  and  add  to  his  name 
tigmtjirr  B,  A  is  not  liable  as  on  his  own  promiae,  if  authorized. 

AGENT  AND  PRINCIPAL,  ch.  59,  a.  5,  s.  11.  Whore  the 
principal  bas  asnunpnt  against  his  agent  or  attorney  for  mooiea  re- 
ceived by  him  for  lands  sold.  What  is  endence  of  the  receipt,  II, 
What  is  evidence  against  the  principal,  11.     Cases,  11. 

Ch.  90,  a.  2,  where  a  witness,  s.  1  con.     Cases. 

AGISTMENT,  ch.  10,  a.  3  con.  s.  8.  For  feedmg,  &c.  the  deft's. 
creatures.  Sic.  at  his  request.  Deft,  not  allowed  to  prove  be  bad  thle 
to  tbe  lands,  inc. 

AGREEMENT,  ch.  1 1 ,  a.  2,  s.  1 .  On  a  cash  sale  of  goods,  tbe 
vendee  is  not  entitled  to  tbe  possesion  of  them  till  he  pays ;  but  if  the 
▼endor  deliver  them  without  payment,  the  property  passes,  1.  .^Uer 
if  obtained  by  fraud,  1.  Where  cotton  agreed  to  be  sold  was  not  de- 
livered, but  burnt,  this  was  the  vendor's  loss,  1.  What  did  not  consti- 
tute  a  delivery,  1 . 

Cb.  11,  agreement,  a.  4,  s.  1  con.  Where  agreement  most  be  in 
writing,  tic.  cases.  If  an  executor  promise  to  pay  the  testator's  debts, 
and  gives  bonds  to  pay  them  and  legacies,  his  case  is  not  within  tbe 
statute  of  fraud,  3.     Bond  is  admission  of  assets,  3. 

Ch.  11,  a.  5,  s.  1  c<n.  Gimg  time  to  perform  a  coatraet  is  o 
wwver.     Bui  a  deed  ia  not  affected  by  a  parai  agremenl. 
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Cb.  II,  a.  9t  8.  7  coo.  Pert  perfomiince  of  a  parol  agreement, 
M  to  land,  does  not,  at  laW,  take  ihe  case  out  of  the  act.  Aiiump$U  lies 
for  tbe  expenses  in  sucb  part  performance,  7.  A  parol  agreement 
may  be  valid  by  referring  to  a  prior  written  ooe,  7, 

Cb.  11,a.  l3  con.  s.  8.  A  memorandum  in  writing  is  not  sufficient, 
unless  it  shows  who  are  tbe  parties  to  the  contracts. 

ALIENS,  ch.  13),  a.  I  con.  ;.  14.  British  subjects  bom  before 
the  revolution,  are  aliens,  fiu:. ;  tbe  treaties  of  1783  ^nd  1794,  only 
provide  for  titles  existing ;  other  points  decided,  14.  How  an  alien 
may  take  by  grant,  and  bold  till  office  is  found,  15.  Americans  aliens 
in  England.  16. 

Ch.  131,  a.  3, 3.  1  con.  Title  vested  under  the  Ueaty  of  1778,  in 
a  French  subject  here,  continues. 

Ch.  13],  a.  4,  s.  3  con.  State  estopped  to  demand  lands  of  the 
alien  heirs  of  A,  an  alien,  for  it  gra'-ted  them  10  A.  a.  4  con.  s.  13. 
The  father,  a  citizen  of  the  United  Stales,  his  son  is  one,  though  bom 
out  of  them ;  otherwise  of  a  child  of  a  citizen  mother  aod  alien 
btber,  13 ;  cases,  13.  Aliens  tailing  under  the  treaty  of  1794,  13. 
Lands  escheat  in  South  Carolina,  rather  than  go  to  aliens,  18.  Per-  ~ 
sons  bom  in  foreign  countries,  how  aliens,  14;  cases,  14.  Persons 
not  British  subjects,  cannot  claim  under  the  tre  ity  of  1 794,  14.  Aliens 
in  several  States,  15.  An  alien  become  a  citizen  of  one  State,  is 
such  in  all. 

Ch.  131,  a.  6,  s.  5  con.  The  laws  of  France  deny  the  rigb'.s  of 
expatriation;  so  American  decisions,  9.  Alien,  pit.  sues:  plea, 
alienage,  what  the  deft,  must  prove. 

Ch.  131,  a.  7,.  s.  5  con.  11  Si  12,  W.  3,  in  force  in  Maryland, 
a.  7  con,  s.  18.  A  came  from  Encland  to  New  York  in  1774,  but 
never  became  a  citizen  thereof  after  July  4,  1776,  so  could  not  inherit 
lands  there. 

AMBASSADORS,  cb.  199,  a.  10,  a.  10.  What  is  a  case  aflect- 
ing  a  public  minister.     Indictment,  Sic. 

AMENDMENTS,  cb.  184,  a.  1  con.  s.  5.  Amendments  are  mat- 
ters of  discretion  in  tbe  courts  below,  6.  By  mistake,  the  cause  of 
action  is  laid  after  the  suit  is  commenced;  amended  after  verdict; 
amendment  not  granted,  where  plainly  the  judgment  must  be  reversed, 
nor  if  useless,  7.  8,  Title  of  the  cause  amended.  9,  Seal  torn  off. 
Declaration  amended  to  conform  cases.  10,  New  count  added  must 
be  of  the  like  kind  of  action,  Stc.,  and  such  as  might  have  been  joined 
at  first;  cases,  10. 

Ch.  184,  B.  2  con.  s.  2.  Scire  facial,  29.  Amendments  by  re- 
storing counts  before  struck  out,  30.    Ad  insolvent's  schedule  amended. 

Ch.  184,  a.  4,  s.  9.  Act  ofyeo/iit/i  in  Virginia  of  1819.  Pit.  brings 
case,  where  it  should  be  trespass ;  error  a  cured  by  verdict ;  is 
error  to  amend  a  judgment  after  the  term.  Sic. 

Ch.  184,  a.  6,  s.  3.  Amendment  after  error  brought ;  cases.  8 
caa.  Same  in  replevin,  allowed  in  a  common  recovery;  an.eadmen 
after  judgment,  8 ;  cases  8.     After  trial  in  ejectment. 
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Ch.  184.  a  9,  s.  6  Whatcurcdby  verdict.  11,  Verdicts  amend- 
ed ;  cases. 

'Ch.  184.  Amendment,  a.  12  con.  s.  23.  How  to  amend  a  bill  of 
particulars.     24,  How  void  mesne  process  is  not  amendable. 

Ch.  1S5.  Amendments,  a.  3  con.  s,  16.  Seal  annexed  to  an  ex- 
ecution, if  omitted  by  the  clerk,  even  after  execotion  j  so  a  certiorari. 

Ch.  185,  a.  5,  s.  11.  Amendment  of  a  recovery  by  inserting  a 
new  bill :  cases,  11. 

Ch.  5,  ANNUITY,  s.  17,  Aasvmpnt  Ires  for  it  in  a  will. 

Ch.  140,  Debt  for,  s.  23,  Annuity  in  common,  23.  An  annuity 
bequeathed  to  several  persons  in  equal  shares,  for  their  Joint  lives,  and 
of  the  survivors ;  no  survivorship,  23.  Agreement  for  an  annuity, 
&c.,  when  the  court  will  decree  performance,  24.  Other  cases,  25 
andSC. 

ANOTHER'S  DEBT.     See  debt  of  another. 

ANSWERS  IN  EQUITY,  ch.  226,  a.  7. 

APPEAL  OF  MURDER,  ch.  215,  a.  6. 

APPEALS,  ch.  186,  a.  1  con.  s.  3.  In  criminal  prosecutions  from 
a  justice  In  all  cases,  to  a  court  that  has  a  jury.  4,  None  on  Maine 
act,  1817,  cb.  165.  5,  Appellate  courts  decide  only  on  questions 
decided  below.  6,  One  can  appeal  only  where  be  has  an  interest  in 
tbe  suit. 

Ch.  188,  a.  2,  s.  9.  An  appeal  from  a  State  court  on  the  25lh 
section  of  tbe  judiciary  act  of  1789,  s,  24,  Appeal  is  on  the  final 
decree,  Sec.  22,  An  appeal  which  prevents  execution  issuing,  as 
is  22.  23,  No  appeal  to  tbe  common'pleas,  on  an  issue  in  law.  Jus- 
dee  case. 

APPEALS,  ch.  ]  89,  a.  5  con.  s.  8.  An  appeal  from  a  final  decree 
opens  to  a  court  of  errors  all  prior  orders  or  duties,  fac. ;  cases.  9, 
When  the  cause  is  remanded  to  have  new  parties.  11,  Where  an 
appeal  does  not  Ke.     12,  13,  14,  Several  cases  of  appeals. 

Ch.  188,  a,  6,  s.  3  con.  Where  an  appeal  is  allowed  by  the  court 
of  chancery;  other  cases  in  Virginia ;  appeais  in  some  chancery 
cases  in  New  York.     Ch.  220,  a.  6,  s.  13.    Appellate  case. 

APPRAISEMENT,  of  imported  goods  in  the  customhouse,  ch. 
924,  a.  3,  s,  7. 

APPRENTICES,  ch.  12,  a.  1,  s,  8.  The  master  bound'  to  pay 
for  medical  attendance  on  the  apprentice  ;  the  fetber,  only  when  he 
requests  that  attendance,  8. 

ARBITRATION  AND  AWARDS,  ch.  13.  a.  1  con.  s.  3.  Many 
cases  in  which  courts  of  law  and  equity  examine  awards  ;  award  on 
statute,  4. 

Ch.  13,  D.  2  con.  Time  to  award  is  named  before  made;. the 
lime  may  be  extended  by  ano^er  deed,  4.  Death  of  one  party  de- 
termines the  power  of  the  referees,  4.  Effect  of  receiving  costs,  4. 
Time  enlarged,  5.  Tivo  referees,  bad  to  draw  fota  for  the  third,  6, 
Parties  submit  in  writing,  with  a  penalty ;   he  who  revokes  incurs  it, 
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6.  If  arbiirators  i>efu9e  to  hear  proper  evidence,  it  is  misfcooduct,  and 
vitiates  their  award,  7,  So  pariiality  or  corruption  In  any  one  of 
them,  7  ;  or  concealment  of  material  facts  by  either  party,  7.  Where 
revocation  is  a  contempt  of  court,  8. 

Ch.  13,  a,  4,  B,  9  con.  Parties  agree  to  submit  all  demands ;  one 
is  omitted  ;  an  action  lies  thereon,  ^.,  and  the  award  on  the  other 
demands  is  binding,  9.  All  the  referees  must  meet  and  hear ;  but  a 
major  part  sign,  9, 

Ch,  13,  a.  5.  Referees  finding  they  cannot  agree,  may  choose  an 
umpire,  affd  he  award,  before  the  day  named  for  them  to  award,  4 
con.  Award  the  surety  pay,  is  surplusage,  4.  All  is  presumed  in 
favor  of  the  award,  4.  The  referees  and  umpires  award  together,  is 
well,  4.  Choice  of  the  umpire  proved  by  parol  evidence,  4.  Jf  a 
stranger  join,  the  effect,  4. 

Ch.  13,  a.  6,  s.  4.  Award  of  costs  to  the  deft,  on  a  rule  of  court, 
is  good.  What  is  an  award,  5.  Several  cases,  5  and  6.  Must  de- 
cide finally  the  whole  matter  submitted,  7  ;  and  be  confined  to  it,  7. 
Mitat  be  certain  and  conclusive,  7.     Proceedings  in  equity,  7. 

Ch.  18,  a.  9,  s.  1.  Report  recommitted  ;  one  referee  neglected  to 
sit  again.  Held,  the  other  two  could  make  an  award  like  the  other, 
with  additional  costs;  alier  an  arbitrator  has  made  his  award,  and 
published  it,  his  power  ceases,  1.  Annexing  the  writ  is  a  sufficient 
demand,  6  con.  Must  be  made  and  dated  before  the  court  sits,  5. 
Exceptions  lie  to  a  judgment  of  the  common  pleas  on  a  report  of  refe- 
rees appointed  thereby,  6.  The  rule  of.  reference  before  a  justice 
must  show  on  what  account  the  demand  is  made,  9. 

Ch.  13,  a.  10,  s.  II  con.  Parol  promise  to  perform  an  award, 
made  before  or  after,  binds;  a  note  for  the  true  sum  is  valid,  11. 
When  it  may  be  excepted  to,  1 1  ■  The  attorney's  power  must  appear 
when  he  submits,  11.  An  award  is  void,  including  a  note  not  owned 
by  either  party  when  they  submit,  11.  May  include  costs  of  refer- 
ence, 11.  Is  void  on  a  probate  submission,  except,  &c.,  on  statute 
Feb.  11,  1791,  11. 

Ch.  13,  a.  U  con.  Awards  void  in  part.  10,  If  the  parts  be 
connected,  and  one  is  void,  all  is ;  cases  10.  Words  last  paii  caa- 
strued,  10. 

Ch.  13,  a.  12.  How  performed,  6  con.  No  costs  mentioned, 
yet  the  arbitrator  has  power  over  those  of  the  coitse,  but  not  those  of 
ihe  reference ;  ahter  American  practice,  6,  a,  ]  5,  s.  22. 

Ch.  13,  a.  15  con.  s.  22.  An  award  may  bar  dower  by  estoppel, 
22,  Though  in  part  void,  22.  Though  it  pass  not  to  real  estate  ;  see 
ch.  160,  a.  2,  s.  10.  Rule  as  to  which  part  prevails,  22.  If  the 
arbitrators  do  not  award  on  all  of  which  they  have  notice,  8ic.,  their 
award  is  void,  23.  Causes  for  rejecting  an  award,  24.  Where  the 
courts  prevent  a  question  decided,  coming  up  again,  25. 

ARSON,  ch.  212,  a.  4,  s.  2.  Burning  the  smallest  part,  is 
arson;  cases. 
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Cb.  331,  a.  16,  b.  1,  Bzc.     How  puniafaed  in  Viipow. 

ASSAULTS,  ch.  201,  a  5,  3.  16.  Where  indictable.  Judgment 
there<Hi  is  no  evidence  in  mitigation  of  damages  in  a  civil  action.  See 
Wounding. 

ASSESSORS,  &c.,  ch.  &9,  a.  9,  e.  2.  Trespass  against  them  ; 
not  bound  to  go  beyond  the  tonm  record  ;  State,  county,  and  tows 
taxes  must  be  in  separate  lists,  2.  Parish  assessors  cannot  assess  on 
a  town  valuation,  2.  ■'  A  usage  adverse  to  law  cannot,  repeal  it,'  2. 
Town  cannot  assess  to  buy  exemption  from  toll,  9  con. 

See  ch.  119,  a.  1;  cases.     See  Taxes. 

Ch.  59,  a.  10,  3.  2  con.  Master  directed  his  hired  man  to  set  fire 
in  one  place  ;  this  he  did,  and  of  his  own  accord  set  fire  in  another 
place,  master  not  liable  for  an  injury ;  second  fire  injured  a  neighbour : 
principles  stated,  2.  Tlie  buyer  ought  to  examine  the  agent's  power 
to  seU  land,  4.  This  afiects  Uie  buyer  with  notice,  4.  Where  A  be- 
comes the  agent  of  a  bank,  5.  So  a  bond  delivered  to  bim,  is  de- 
Uvered  to  the  bank,  5.  An  agent  who  receives  money  on  a  hoad  or 
judgment  due  to  his  principal,  is  liable  merely  aa  a  simple  conliact 
debtor,  6.  Agent  who  buys  bis  principal's  proper^;  must  prove  all 
is  fair,  6. 

ASSIGNMENTS,  ch.  14,  a.  1  con.  s.  7,  m  equity.  The  assignee 
of  a  choit  tn  action,  is  subject  to  all  the  equity  of  the  assignor  at  the 
time,  exception,  7,  But  the  assignee  maybe  subject  to  the  equi^  of 
a  third  person  if  he  has  notice  of  it,  8.  What  assignment  of  shares 
passes,  9.  How  sued  for,  9,  Asugnment  of  trust,  9.  Assignee  takes 
subject  to  all  equities,  10.    When  judgments  assigned  may  be  set  ofi", 

10.  Assignment  of  a  bond  or  debt  secured  by  mortgage,  carries  it, 

11.  Mortgagor  having  notice  of  the  asugnment,  cannot  pay  the  mon- 
gagee,  11.  Assignment  to  trustees  void,  where  the  assignor  reserves 
a  benefit  to  himself,  13.  If  any  part  of  the  assignment  be  tainted,  all 
of  it  is.  12. 

Ch.  14,  a.  3,  s.  2.  Trustee  action  on  the  statute  of  Maryland,  of 
Nov.  1795,  ch.  56  :  trial  by  jury.  Debtor  has  a  right  to  prefer  one 
creditor  to  another  in  payment,  2.  And  bis  private  motives  do  not 
aikci  the  case.  If  the  preferred  creditor  do  nothing  to  procure  it,  2. 
Assignment,  widiout  possession  of  a  vessel,  how  valid,  2.  Assignmoit 
10  trustees  to  pay  some  creditors  in  full,  others  pro  rata,  who  released, 
iic.,  in  a  time  named,  void  as  to  a  dissenting  creditor,  2  ;  and  the  sur- 
plus not  wanted  for  those  who  joined  in  the  agreement,  2.  Trustees 
of  the  surplus,  2.  Other  as^gnments  by  insolvent  debtors,  2,  As- 
ngnment  and  pledge  of  notes  not  negotiable,  bow  protected,  6.  Can 
a  creditor  after  signing  over,  reach  a  prior  attachment?  6.  Trover 
for  a  note  assirned,  10.     Other  cases,  a.  3,  s.  11, 21,  25. 

ASSUMPSIT,  ch.  9,  a.  3,  s.  1.  Pit.  in  settles  an  accoun^  and 
over  pays,  this  not  credited,  be  has  this  action  to  recover  the  suiplus. 
So  for  monies  paid  by  mistake,  notice  and  demand  txM  necessary ;  if 
necessary,  post  office  notice  is  good. 
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Ch.  9,  a.  S,  8.  1  con.  Personal  pr(^>erty  is  purchased,  and  title 
fails,  consideratioa  money  may  be  recovered  back,  Aic. ;  to  recover 
back  money  paid  for  land,  he  must  tender  the  residue,  and  demand 
deed ;  usurious  interest  recovered  back. 

ATTACHMENTS,  he.,  cb.  1,  a.  31,  a.  3,  4.  Where  a  promise 
of  indemnity  to  an  attaching  officer  is  valid  or  not,  made  hy  a  creditor 
or  an  attorney,  fizc. 

<  ATTORNIES,  ch.  15,  a.  I,  s.  2  con.  In  difficult  and  important 
suits  they  may  chaise  by  way  of  counsel  fees,  and  the  jury  may  allow 
the  charge;  one  appointed  by  a  party,  and  acted,  kc.,  is  not  re- 
moveabie  without  the  court's  order;  2.  His  promise  to  indemnify  an 
officer  for  an  illegal  arrest,  is  valid,  12 ;  cases,  12.  His  power  how 
continued,  15.  His  admissions,  12.  His  lien,  12,  A  wntten  power 
to  him  need  not  be  acknowledged,  14,  except  to  convey  lands,  14. 
Has  power  to  permit  an  officer  to  renew  an  execution  in  his  client's 
name,  14.    Where  his  agreement  is  a  part  of  the  record,  14. 

Ch.  15,  a.  3  con.  s.  S.  How  he  must  execute  his  principal's  deed. 
See  Agent,  and  Afridson  v.  Ladd.  His  power  to  sell  lands,  as  be- 
tween the  parties,  may  be  proved  in  the  usual  way,  2. 

Ch.  15,  a.  4.  Principal's  power  revoked  by  his  death,  though  not 
known  to  the  attorney,  15  con.  Aliter  in  some  cases,  16 ;  cases,  15. 
His  power  coupled  with  an  interest,  15.  Where  bound  in  court  per- 
sonally, 15.  Who  is  an  attorney,  19;  cases,  19.  Power  coupled 
with  interest  survives,  19.  Naked  power,  19;  cases,  19.  Must 
disclose  any  averse  interest,  fttc.,  to  his  client  or  retainer,  that  may 
afect  his  interest,  19  ;  or  the  attorney's  own  judgment.  19.  Charges 
against  him  must  be  on  oath,  19.  Money  collected  by  him  must  De 
demanded,  kc.,  before  motion  for  an  attachment,  33.  Ch.  90,  a.  3, 
where  witnesses.    2  con.  cases. 

AUCTION,  ch.  16,  s.  4  con.  Under,  or  1^-bidders  at  auction. 
Sales  of  goods  at,  are  within  24th  of  ch.  3,  a.  3,  s.  7.  What  act  of 
the  auctioneer  takes  the  case  out  of  the  act,  1 5.  Frauds  in  sales  at 
auction,  16;  cases,  16. 

Ch.  14,  a.  2  con.  s.  10.  Sale  of  goods  at  auction  is  within  Massa- 
chusetts statute  of  Frauds,  of  1788,  ch.  16,  s.  3.  A  fact  for  die  jury, 
if  there  was  a  delivery  by  the  seller,  and  acceptance  by  the  buyer,  4. 

AXn)ITA  QUERELA,  ch.  186,  a.  1,  s.  40.  Where  it  lies,  and 
proceedings. 

AVERMENTS,  ch.  177,  a.  3,  s,  9.  A  promise  to  deliver  spe- 
cific articles  to  B,  on  demand,  a  demand  at  A's  bouse  is  sufficient ; 
what  is  reasonable  rime,  9.  When  the  promisor  disables  himself  to 
perform,  no  demand  is  necessary,  9 ;  cases  9.  No  demand  on  Sun- 
day,  9.    Reasonable  time,  must  sue  the  next  court,  9.    Other  cases,  9. 

Cb.  177,  a.  9,  s,  24  con.  Sale  of  goods  on  condition,  and  delivery 
conditk>nal;  condition  not  performea,  goods  remain  the  vendor's; 
where  be  waived  the  condition,  24 ;  cases  24.  Boc  paroiui,  be., 
49.    Rule  continued. 
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AWARD — Debt  on,  and  on  bonds,  &u:.,  ch.  141,  a.  3,  s.  6  con. 
Adininistralor  can  refer  the  demands  between  his  intestate  aild  the 
ph.,  by  rule  of  court.     Reasons,  and  what  the  referees  can  award,  6. 

Ch.  141,  a.  7  con.  s.  21.  Where  nn  attachment  may  issue  for  not 
performing  an  award. 


B. 

BAIL  AND  RECOGNISANCE,  ch.  150,  a.  1,  s.  1.  In  tlw 
States,  generally,  the  bail  bond  is  taken  on  the  act  of  23  of  H.,  6  ;  in 
iDOSt  of  the  States  south  of  New  England,  the  bail  is  only  for  appear- 
ance ;  thereon  special  hail  is  taken,  1,    How  the  officer  must  proceed, 

1,  Where  deft,  may  be  held  to  special  bail,  1.  Circuit  court  cannot 
by  kab&oi  corpus  take  one  out  of  State  custody,  Sec,  I.     a.  1  con.  s. 

2,  The  recognisabce  must  show  the  cause  of  taking,  3.  Alt^^'og  <he 
bail  bond,  Su:.,  4.  The  bail  is  fixed  by  the  principal's  'death,  after, 
fitc.,  5,  Bail  is  not  deinandafcle  in  trespass,  6.  Aa  to  enforcing  con- 
tracts, the  law  where  enforced  governs ;  how  bail  in  case  of  libel,  7. 
How  the  sheriff' must  proceed  where  the  deft,  can  plead  companiit  ad 
diem,  S,  9,  10,  1 1.  Other  cases  ;  other  cases  of  bail.  a.  2,  s.  20, 
Where  a  prisoner  is  bailed  in  a  capital  case. 

Ch.  150,  a.  2,  s.  23.  Where  the  pit.  must  seasonahly  object  to 
.appearance  bail;  otlier  matters,  23.  23  con.  Bail  discharged  by 
the  imprisonment  of  the  principal  for  crime ;  cases,  2.  20,  The  eSect 
of  excessive  bail }  30,  omdrefaciat.  31,  An  action  lies  for  demand- 
ing excessive  bail  :  not  against  a  judicial  officer,  31,  as  a  justice,  but 
may  be  indicted.  31.  32,  Affidavit  to  bold  to  bail,  made  before  a 
British  consul,  in  a  foreign  country,  must  state  the  debt ;  what  money, 
32.  33,  Promise  as  bail,  is  valid ;  seven  points  decided,  33.  34, 
How  on  return  of  repi  carpus,  the  pU.  may  nle  common  bail  ;  cases, 
34.  35,  The  supreme  court  of  New  York  has  the  same  power  as  W 
bail,  as  the  English  king's  bench  ;  six  matters  decided,  35. 

Ch.  150,  a.  3  con.  s.  1 1,  12,  13.  Bail  in  Souih  Carolina.  14, 
Virginia. 

Ch.  150,  a.  4,  s.  1  con.  On  idrefadas  against  the  sureties,  they 
cannot  deny  the  principal's  arrest:  several  other  matters,  1. 

Ch.  150,  a.  5  con.  s.  15.    What  surrender  discharges  the  bail  bond. 

Ch.  150,  a.  8,  s.  10,  Where  the  creditor  is  not  liable  to  pay  his 
debtor's  board  in  prison,  a.  S  con.  s.  37,  Bail  is  discharged  if  tbe 
principal  be  coavicted  of  felony,  and  confined  for  years,  in  the  State 
prison  of  another  State ;  so  in  New  York,  for  life,  38.  One  insol- 
vent, discharged,  is  entitled  to  common  bail ;  cases,  38.  Where  baSl 
is  as  no  bail,  39. 

BAILMENT,  cb.  17,  a.  1,  s.  3  con.  Bailee  without  reward  is  lia- 
ble, if  he  keep  my  goods  with  less  care  than  he  keeps  his  own ;  must  be 
a  special  demand  of  money  deposited  in  a  bag,  3 ;  and  if  the  dvpoal^t 
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die,  tfaa  oomaoD  adrertiseiBeDt  of  hia  adminittraUH'  is  do  special  de- 
mand, 3. 

Cfa.  17,  a.  3  con.  s.  2,  What  is  a  bailment,  and  not  a  sale  of  nay 
wheat,  sent  to  a  mill  to  be  ground,  and  returned  in  flour,  2.  Special 
cases  in  Virginia,  6u:.,  3. 

-Ch.  17,  a.  4,  B.  10.  Bailee's  action  against  a  tre^asser,  bars  the 
bailor's.  Nehtier  pawnee  or  mortgagee  of  goods  is  liable  to  aitacb- 
nient,  or  to  the  trustee  process,  13  coa.  Pledge  in  equity  returnable 
in  like  property  :  thirteen  cases,  lii. 

Cb.  17,  a.  13  con.  s.  3.  Where  the  bailee's  possession  requires 
sliiti,  then  want  of  it  implies  gross  neglect ;  a  mandatory  nha  receives 
no  reward,  is  liable  only  for  fraud  or  gross  neglect,  3.  Freighters 
for  hire,  on  navigable  rivers,  are  viewed  as  common  carriers,  3.  Ac- 
cidents at  sea  prudence  may  avoid,  are  not  dangers  of  the  seas,  3. 
Action  on  carrier  by  water ;  value  of  goods  tost,  how  found,  4. 

Ch.  17,  a.  19  con.  s.  3.  BailmenL  by  Jones  id.  1838,  no  iced  ; 
he  makes  but  five  divisions,  3.  May  be  but  three,  bis  grott,  ord  arvy, 
and  dight  negligence,  3.  His  definitioo  of  it,  4.  In  various  wjys,  4, 
5,  6,  7,  8,  9,  end  10. 

Ch.  143.  Debt  on  bills,  baibnent,  &c.,  31  con.  Lies  against  a 
stockholder  on  a  bank.cfaarter,  making  stockholders  personally  liable; 
cases. 

BANKS,  ch.  23,  s.  48.  Not  liable  for  a  special  deposit ;  and  ch. 
76,  e.  3,  Property  in ;  cases ;  s.  13  to  23. 

BANKRUPTCy,  ch.  18,  a.  1,  s.  6.  Property  a  bankrupt  ac- 
tfiAnt  after  his  bankruptcy,  does  not  absolutely  vest  in  bis  assignees,. 
IS ;  though  they  have  a  right  to  claim  it,  6.  ll'  they  do  not,  it  is  his. 
In  France,  he  does  not  appear  to  have  such  right ;  the  great  care  of  the 
French  law  to  secure  his  creditors,  7. 

Ch.  18,  a.  2  con.  s.  16.  A  bxnkruptcy  in  England,  does  not  in- 
clnde  hU  propeiiif  in  the  United  Statu ;  cases,  16. 

Ch.  IS,  a.  3  con.  s.  37.  The  punishments  of  the  French  law, 
severe  against  bankrupts  and  insolvents.  Different  kinds  of  bank- 
reptcy,  37.     Extracts  from  this  law,  37. 

Ch  148,  a.  1  con.  s.  13.  Said  to  he  settled,  'that  a  prior  aesign- 
roent  in  bankruptcy,  under  a  foreign  law,  will  not  be  permitted  to  pr»- 
vail  against  a  subsequent  attachment  by  an  American  creditor  of  the 
bankrupt's  effects  found  here.' 

BARGAIN  AND  SALE  AND  PARTITION,  cb.  113  con. 
A  money  consideration  is  essential  in  a  bargain  and  sale  ;  special  case ; 
several  points  decided. 

BARON  AND  FEME,  ch.  19,  a.  1,  s.  9.  First  clause  of  it. 
A  feme  covert  as  to  her  separate  property  is  to  be  viewed  as  a  feme 
sole.  Her  husband  has  no  right  to  commit  waste  on  her  estate,  10 ; 
cases,  10.  Her  rights  in  a  court  of  chancery  in  the  United  States, 
10.  Important  case  in  New  York. 
Cb.  19,  a.  3,  a.  10.  Husband's  rights  in  South  Carolina,  bow 
toImIx.  93 
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abridged  bjr  statute  of  1791.     Note  Bad  nuMgaga  to  bmn  and  fenw 
•urvives  to  ber,  21.     Remarks,  31,  3. 

Ch.  ]<),  a.  4.  Husband's  rights  to  ibe  estate  of  bis  (rife,  deceased, 
in  South  Carolina,  3.  Hra  power  and  rights  in  Vir^nia,  4.  His  ligfau 
are  limited,  and  her's  protected  in  equity,  4. 

Ch.  19,  a.  5,  s.  7.  Wife  die«  learinE  a  husband,  then  he  dies  wiifa- 
ont  administering  on  ber  estate,  his  aoniinistrator  m^  demand  it,  T. 
A  husband  cannot  cosvey  laud  to  his  wife  direetly,  7.  8,  may  ■» 
him  or  not. 

Ch.  19,  s.  8,  s.  7.  She  cannot  take  up  on  bis  credit,  things  oot 
necessaries.  < 

Ch.  19,  a.  10,  a.  I.  Separate  property  of  the  wife  in  Virginia,  sbs 
can  dispose  of  by  a  paper  to  be  proved  as  a  will.  As  to  a  wife,  » 
sole  trader,  South  Carolina,  saenis  to  have  adopted  the  custom  of 
London,  1. 

Ch.  19,  a,  1 5,  s.  4.  Wife  mav  be  imprisoned  on  a  m.  mi.  With  her 
husband,  and  so  withoirt  him.     AUttr  as  to  mane  proeut. 

Ch.  !9,  a.  31.  Her  interest  in  equny  for  her  aerate  uae  and 
maintenance  cannot  be  aliennled.      Exceptions,  &;  cases,  id. 

Ch.  19,  a.  S3,  s.  6.  She  retains  her  bank  Glares  by  her  bushand's 
consent  after  his  death.  Her  will  giving  bim  ber  choses  in  aetioa,  by 
bis  consent,  is  void,  6.  How  she,,  separated  fraro  bed  and  board,  may 
sue  him  for  alimony. 

Ch.  19,  a.  33,  s.  8.  The  sola  deed  id*  tlie  wife  of  her  tand,  is 
vmA,  except  her  release  frf  dower.  Husband  and  wife  join  in  a  ao«e- 
ntmt,  as  to  ber  land,  lie  must  be  sued  akne,  &.  Must  jota  in  a  deed  of 
ber  land,  but  mat-  use  different  words,  sbe  of  convsyaneef .  he  of  quit- 
claim, 8.  New  Harnp^ire,  New  Yorir,  hw  dead  atone  is  void,  te:., 
8.  Deed  of  land  to  them,  both  becmns  geiaed  of  wi  entire^,  8. 
Neither  alone  can  sell,  8.  Whole  is  to  riie  survivor,,  8.  Hi»  posses- 
sion after  her  death  is  at  sufTerance,  and  not  adverse  lo  ber  heirs,  6. 
Where  her  warraniy  does  not  estop  her  after  bis  death,  8.  She  cannot 
contract,  8.  If  he  volunurily  aarign  her  fund  in  cotn^  ytl  k  aurvtvea 
to  her,  16. 

BASTARD  CHILDREN,  ch.  €0,  a.  2»  s.  3.  Several  points  de- 
cided as  to  charging  the  putative  faifaer ;  his  bond  to  support  tbe  child 
is  valid  ;  to  make  the  mother  a  witnes,  she  must  bo  examined  in  tbe 
time  of  her  travail,  and  before  the  child  is  bn-n,  a.  3,  a>  S  cotk     Si& 

Sints  decided,  one,  the  putative  fatber  may  waive  a  trial  by  jury,  6. 
is  bond  to  abide  the  order  of  court,  binds  him  t»  all  purpssea,  6. 
Such  child's  mother  cannot  inherit  its  estate,  a.  5,  3  eon. 

Ch.  00,  a.  5,  B.  13.  The  form  and  tSBeit  of  bis  hood  to  indtnamfy . 
tbe  town. 

Cb.  60,  a.  S  con.,  s.  14.  The  fatlur's-  promise  to  tbe  molfaer,  that, 
bts  reference  to  JMtvrt  untawfol  cohahitBdon,  is  void.  But  future  c»- 
babiiation  is  not  to  be  inferred  from  past  o  '   " 
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BILLS;,  KOTES,  kc.  NEGOTIABLE  CONTRACTS,  cfa. 

30,  a.  1,  s.  3  con.     No  particular  form  is  oeeessary,  a.  3  and  9. 

Ch.  20,  a.  3,  e.  3  con.  Only  notes  payable  to  order  or  bearer  for 
m«n^  are  negotiable  }  is  not  to  pay  corn,  paper  moDey,  &c.,  but  is  if 
payable  in  current  bills  in  the  ciiy  of  New  York;  note  ceases  to  be 
negotiable  in  several  cases,  bs  s-  9.  Note  over  due  is  negotiable,  but 
is  subject,  &c.  as  between  maker  and  payee,  9.  Once  paid  is  no  kmger 
BBgotiabJe,  9-22.     Nor  if  not  payable  in  money,  9. 

Ch.  30,  a.  4,  E.  1  con.  Premium  note  on  a  slave  policy  is  void-  So 
for  money  won  on  a  horse  race.     So  if  usurious,  1. 

Ch.  20,  a.  0,  administrator,  &u:.  endorsees,  s.  1.  Attestation  bena- 
6ts  only  tbe  payee,  6.  Endorsee  cannot  sue  in  tbe  payee's  name 
without  his  consent,  8.  Cashier  of  a  bank  can  endorse  its  note,  9. 
Not  to  pass  the  propvrty,  9. 

Ch..20,  a.  7,  s.  6  con.  Where  a  fund  is  fixed  and  a'slgned.  One 
ihaving  a  lien  on  my  fuml,  may  m11  after  my  death,  6.  Where  an  ac- 
ceptance is  dischareed,  G. 

Ch.  30,  a.  B.  Bills  payable  to  bearer,  bow  the  &ona  ,^  holder  of 
a  check  may  recover,  1. 

Ch.  20,  a.  9.  Drawer  when  suahle,  1.  Post-office  aolice  next 
day,  be.,  1. 

Cli.  20,8.  10,  notice  and  protest,  tm.,*.  3.  Bank  usi^e  admit- 
ted j  demand  the  fourth  day,  kc. 

BENEFIT  OF  CLERGY,  remains  in  same  of  the  States,  ch. 
315,  a.  5,  6. 

BEYOND  SEA,  ch.  179,  a.  19,  s.  33,  means  out  of  tbe  Sute. 
Another  oaae,  s.  36. 

BILL  OF  LADING,  ch..31,  a.  1  con.  a.  6.  Assignment  brna 
JUe  of  the  goods  veets  the  legal  interest  in  the  assignee,  though  assigned 
as  aoon  as  the  vessel  arrives  in  port.  After  so  lusigned,  the  ship  owner 
has  no  lien  for  freight,  6. 

Ch.  21,  a.  4,  a.  LO.  Select  items  from  the  French  commercial 
code,  art.  28 1 ,  prescribes  what  it  must  contain,  &c. 

BLASPHEMY,  how  punished  in  Virginia,  £cc.  ch.  221,  a.  18,  s. 
l,kc. 

BILLS  OF  EXCEPTIONS,  ch.  100.  See  Demurrer  to  evir 
dence  and  Bills  of  Exceptions.  No  precise  form  of  notice  to  the  en- 
dorser is  necessary,  3.  What  not  necessary,  3.  What  is  notice  when 
the  maker  moves  into  another  jurisdictiw,  9.  Must  be  some  demand 
on  the  maker  to  hold  the  endorser,  13.  Post  office  notice,  17.  Sun- 
dry rules  as  to  post-office  notice,  17.  What  is  diie  dili^nce  in  de- 
manding payment,  20.  Sunday  is  not  reckoned,  20.  Notice  from 
endorser  to  endorsee,  8u:.,  20.  Notice  waived,  33.  Days  by  post, 
computed,  42.  Waiving  notice  by  endorser,  he  must  know  the  cir- 
cumstances, 53.  Facts  and  legal  ed^ls,  53.  What  is  evidence  of 
waiver,  53.  Case  of  Taunton  bank,  53.  Due  notice  tlwugb  seve- 
ral days,  61 ;  cases,  61.  Guaranty  where  an  absolute  engagement,  62. 


agnized  by  Google 


As  to  bills  at  sight,  no  fixed  rule,  63.  Bnnk's  liability  which  re««iTM 
notes  to  collect,  64.     Bunk  of  Uiica,  64-66.  Law  in  Kentucky,  6&. 

Oil,  20,  a.  14,  Torged  bills,  fee.,  s.  1.  A  note  to  one  A  B,  an- 
other A  B  cannot  endorse  it,  and  if  he  do,  it  is  a  forgery.  Recovery 
on  the  money  counts,  1.  After  assent  by  the  ph.  supports  the  actioa, 
a.  18,  s,  4. 

Ch.  28,  a.  19,  s.  3.     Negotiable  orders. 

Ch.  20,  a.  20,  s.  26  con.  Note  once  paid  is  no  longer  n^otiaUe. 
Note  payable  on  demand  is  payable  presently,  45  con.  Conditional 
note,  50.  And  a.  21,  s.  5,  party  no  witness,  42.  Ngte  do  payment, 
&2.     Note  fraudulently  endorsed,  67:  cases,  67. 

BONDS.  Ch.  144,  a.  6  con.  s.  8.  A  writteD  endorsement,  a  part 
of  a  bond,  being  of  the  ssmt:  date. 

Ch.  144,  B.  9,  s.  4.  A  several  bond.  Ten  several  men  jma  in  ■ 
bond,  and  each  hinds  himself  for  a  specified  sum,  some  nrorci  some 
less.  This  is  a  sereml  bond,  only  tearing  cf  the  seal  of  one  did  not 
vacate  the  bond  as  to  the  others. 

Ch.  144,  a.  12,  s.  1.  In  a  suit  on  a  bail  bond  forfeited,  the  bail 
can  only  plead  compantit  ad  diem.     Otlier  points,  1. 

Ch.  144,  a.  13,  s.  21.  Several  cases,  showing  how  the  surety  is 
discharged  by  the  creditor's  act. 

-  Ch.  144,  a.  14,  s.  3.  Five  [»irta  decided.  The  fifth,  the  shwilTs 
adftiissions  are  not  evidence  against  his  sureties;  an  officer  yearfy 
elected  gives  a  bond,  be,,  his  sureties  are  bound  only  one  year,  though 
no  time  is  named,  16.  Bond  lost,  witnesses  forgotien,  pnx>r  ibe 
debtor  promised  (o  pay,  proved  a  bond  in  common  form,  and  bound 
his  heirs,  20.  Action  on  a  lost  note,  payable  to  bearer  brought  by  the 
holder  ;  he  must  go  into  chancery;  aliter  if  proved  destroyed,  20. 

Ch.  144,  a.  16.  Debt  for  an  escape,  s.  2.  Ptea  nit  debet  with 
notice  of  special  matter  ;  special  pleadings,  several  points  decided; 
one,  the  viodo  et forma  put  in  issue  only  matter  of  substance;  debt 
for  an  escape  ogninst  the  sheriff,  he  cnnnot  protect  himself  by  errors 
in  the  process,  9.  Debt  on  bond  ;  plea  non  est  faclvm  ;  ph.  neg- 
lected to  assign  breaches  of  covenimta  ;  allowed  to  do  it  after  ver- 
dict, 10.  Debt  on  a  bund,  where  the  pit's,  taking  out  an  execution 
is  a  coiitlition  precedent,  and  must  be  nvcrred,  &c.,  11. 

Ch.  144.  Debt  on  prison  bond  for  an  escape,  9.  2,  4,  13,  sever- 
al cases. 

BOOK  AND  PUBLIC  RECORDS,  cb.  81,  a.  2,  s.  15.  Reg- 
ister of  baptism.     See  Evidence,  ch.  81,  arts.  3,  3,  4. 

BOTTOMRY,  c!i.  76,  a.  3,  s.  9.     Case  of,  10  points  decided. 

BOUNDARIES,  ch.  89,  n.  4.     Sundry  rules  and  cases. 

BRINGING  MONEY  INTO  COURT.    See  Tender,  ch.  170. 

BROTHELS,  ch.  198,  a.  1 1,  s.  1  con.  If  a  person  knowingly 
lease  a  house  for  prostitution,  such  person  is  indictable- 

BURGLARY,  cli.  213,  a.  7,  s.  2.  Cases  of.  Ch.  321.  a.  18, 
1.  J4-     How  punished  in  Virginia,  Sic. 
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BY>-LAWS  AND  CORPORATIONS,  cb.  23,  a.  1,  s.  10  con. 
Thfl  powvr  10  make  tfaein  is  incident  to  tlie  wtiole  hnAj.  Proceed* 
ings  at  elections,  10.  Seven  points  decided,  10.  Deft,  cannot  sliow 
tlia  corporation  has  foi  felted  its  rights  by  misuser  or  non  user,  18. 
The  forfeiture  must  be  shown  only  in  the  people's  suit,  10.  A  for- 
eign corporation  may  sue  in  the  supreme  court  in  New  York,  10. 
Act  of  incorporation  being  al  an  end,  its  trustei>s  may  be  admilied 
to  (Kirsue  the  action,  10.     Trusleei  appointed  by  statute. 

By-laws,  8ic.,  ch.  22.  s.  33.  Subscription  on  condition  is  valid. 
Several  subscHlie  to  build  a  church.  Sec.  Deft,  one,  be  was  bound, 
33.  A  subscribes  a  share  in  a  corporation,  he  is  not  bound',  unlets 
it  is  held  to  allow  his  share,  34.  Bank  not  liable  for  a  special  de- 
posit, 48.  See  Manufacturing  Corporation.  Held,  a  corporation 
can  be  bound  without  a  vole  or  deed,  by  implication  for  corporate 
acts,  53.  Where  a  corporation  new,  in  some  respects,  is  answerable 
for  the  debts  of  the  old  one,  and  succeeds  to  its  rights,  54.  Seal 
necessary,  in  selling  real  estate,  66.  Act  giving  corporate  powers, 
is  inoperative  till  accepted,  57.    When  accepted  becomese  coniract, 

57.  If  a  banlc  charter  expires,  may  be  revived  by  statute  ;,  only  to 
settle  old  accounts,  be.,  67.  Liable  on  the  simple  controct  of  its 
agent,  58.     Other  points  settled,  58. 

Cb.  143.  By-Laws  and  corporations.  Debt,  a.  1,  a.  9.  A 
corporation  can  act  without  writing.  Debt  on  cashier's  bond,  9. 
Other  points,  9. 

Cb.  143,  a.  3,  a.  3  con.  Osbom,  &c.  v.  United  Sutes  Bank; 
chancery.  Decided,  not  necessary  for  an  suorney  of  a  corporation 
to  have  a  power  uuder  seal ;  eight  otlier  pCHnls  decided  ;  not  neces- 
sary for  the  State  of  Ohio  to  be  a  party-  Johnson,  J.  dissented  ; 
bis  reasons  ;  some  arguments  both  sides. 

Ch.  143,  a.  5,  s.  3.  Illegal  to  expel  a  member  of  a  corporation 
whfaout  notice,  to  him,  when  presuoied  two  of  the  members  met  in 
a  meeting,  where  two  thirds  were  required  to  meet.  What  by-laws 
a  corporation  may  make  as  to  elections,  3.  37,  A  bank  in 
Ohio,  can  sue  in  Virginia.  Pit.  brought  three  actions  of  debt,  37. 
Main  ohiection  was,  that  the  bank  was  a  foreign  bank,  so  could  not 
sue  in  Vii^nia  ;  overseers  of  the  poor  in  New  York,  are  a  corpo- 
ration to  certain  purposes,  iS.     May  sue  and  be  sued  of  necessity, 

58.  Where  an  individual  member  is  not  held,  if  the  powers  of  tbe 
corporation  be  enlarged,  4t.  How  their  powers  are  construed ; 
bave  BO  powers  'but  tliose  expressly  given,  or  necessary  to  carry  in- 
to effect  those  so  given,  41. 

c. 

CAPTURES,  cb.  327,  a.  4,  several  points.  1.1  con.  Cap- 
lore  mule  without  a  commission  vests  in  tbe  governmenl :  37  coa. 
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Captors  are  liabte  forordinary  negUgracr.  -  79,  Tbe  mimaiamni  of 
a  public  ship  of  a  foreign  nation  and  signed  bj  ibe  ^jroper  aylborr^, 
is  conclusive  evidence  of  ber  national  character ;  elawir  poinu  de- 
cided, 79.  Fal  oxei)  are  articles  uf  pro?isioa,  and  muuiiiaiia  of  war, 
64.     Search  inay  be  resisted  in  sotse  casea. 

Captures  in  war,  con.  s.  89.  Tbe  riglits  of  a  letter  of  mar(|iw  at 
to  self  defeoce ;  cases,  69,  90.  Neutral  rights  infringed ;  cases  SO, 
91.  Case  of  a  prize  bond,  92.  Capture  of  neutral  pnipertjfagr 
an  nrnied  vessel  filled  out  and  manned  at  Baltimore ;  caiaa. 

CARRIERS,  ch.  23,  a.  1,  s.  6.  Commercial  rode  of  Franee 
makes,  him  liable  for  goods  lost,  received  by  him  to  carry,  except  in 
cases  of  superior  force  ;  French  principle  is  tbe  aame  by  land  eod 
sea,  5.  C.  J.  Holt  requires  the  utmost  care,  where  Jonea  requires 
ordinary  core,  B.  Proprietors  of  at^e  coacliei,  bow  liftUe  as  com- 
mon carriers,  9.     What  \n  his  delivery  of  gnode  or  not,  IQ. 

Cb.  SI,  a.  2,  s.  6.  Where  the  currier  is  deceived,  further  cases,' 
to  be  liable  be  must  be  truly  informed,  ot  he  is  not  bable  for  a  Ion, 
S.     What  is  ibe  carrier's  notice  to  ibe  owner,  5. 

Cb.  23,  a.  3,  9.  8  con.  Case  for  bank  notes  sent  ami  hat.  No- 
tice to  sucb  proprietors  is  notice  to  iheir  agent,  6.  Carriers  in^ 
limit  their  responsibility,  S.  By  public  notice,  8.  Tliey  must  prtm 
the  party  sending  the  goods  bad  knowledge  nf  tbe  notice  ;  a  priaied 
paper  delivered  to  bim  is  sufficient  notice,  though  in  a  prior  esse,  -8. 
Three  men  own  a  coach,  one  of  them  drives,  by  his  negligeiioe  a 
passenger  has  his  leg  broken,  he  mtiy  sue  this  oae,  or  join  all  three, 
S.     Caae  as  to  goo<h  imported,  6. 

Cb.  33,  a.  7,  «.  t.  In  caaea  of  a  lots,  ibe  carrier  mutt  shew  ike 
cause.  Must  abow  be  was  prepared  for  tbe  danger,  1.  And  -aho 
wherein  prepared,  1 .  Negligeoee  or  not,  is  a  qaestion  for  the  joty,  1. 

Maryland,  cb.  S23,  a.  10,  a.  IS. 

CAUSA  MATRIMONII  PRCEUX^UTI,  an  old  Baghrii  writ 
never  in  use  ber«. 

CERTIORARI,  ch.  138,  a.  1  con.  «.  14.  Supreme  conn's 
general  power  (o  award  it  to  courts  and  pareons,  &e.  Graata  it  on 
lacts  not  contested,  apparent  on  the  record,  Stc,  15;  oaaet  15.  Is 
common  to  88  Slates,  with  minor  statute  variatioas:;  isausi  le  a 
jiiatioe's  court;  bow  be  must  return  facts,  n.  2,  s.  8,  9.  Only  ctr- 
tiorari  lies  to  tbe  orphan's  «oart ;  -to  tbe  comnuiD  pteas  in  crinunal 
oates,  9  ;  other  cases,  9.  Pit.  in  lerror,  must  procure  a  retmn  to  a 
certiorari,  10.  To  juatice's  courts,  11.  Caases  must  be  ehosm  ior 
a  certiorari,  in  all  cases,  12. 

Ch.  133,  0.  7  con.  s.  6.  Issued  on  tbe  militja  act,  to  remove 
proceedings  commenced  before  a  justice ;  issued,  also,  in  various 
cases,  7  to  11,  respecting  Massachusetts  militia. 

CERTIFICATES  AND  COPIES.  See  Evidence,  cb.  ,83, 
a.  I.J.  3. 
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CHAlit£NGES,  ch.  ^1,  b.  6.  In  citmimil  casa,  6.  Csuae 
of,  is  a  juror's  expressing  an  opinion  before  trial,  14.     Other  cnses. 

CHAMPERTY  AND  MAINTENANCE,  ch.  202,  a.  9,  s-2, 12  H. 
8,  ch.  9,  is  in  force  in  Muryland  ;  champerty  is  an  ofiehce  at  common 
law  ;•  hnw  presnmed  to  b«  against  ilie  Ian  of  anolhsr  Stnte  ;  llie  im- 
portant case  of  Thalimer  v.  Brincberhoff,  2.  Other  casea,  3.  Se« 
ch.  32],a.  18. 

CHARACTER,  oh.  84,  a.  2,  s.  S.  Want  of  cbasUly  ;  how  it 
afl^is  RviHence  ;  several  cMea,  10  to  12. 

CHEATING,  ch.  SOS,  a.  3,  s.  2.  To  conalituCe  it  at  coDamon 
law,  it  must  be  an  act  that  afiects  the  public;  cases.  lodictment  for 
a-  fmtKl  in  casting  away  ship  ;  ch.  62,  a.  1,  s.  6. 

Ch.  203,  n.  7  con.  s.  9.  ladirtment  on  Abssachusetls  statute, 
1815,  ch.  136,  for  obtaining  money  by  false  pretences  ;  points  de" 
cided,  9. 

CHOSE  IN  ACTION,  ch.  24,  a.  4  con.  Assignee  must  use 
due  diligence  to  obtain  payment  of  tile  obligor,  36.  The  assignee 
of  the  bnnd,  ii  in  no  belter  siumtion  than  tbe  assignor,  3S. 

CIVILITER  MOHTUUS.  How  disabled  to  sue,  A-c.  ch.  176, 
a.  4,  s.  11. 

COLLBGRS,  rh.  119,  a.  4,  s.  3. 

COMMON  TENANT,  in  ch.  134k,  a.  I  con.  s.  II.  A  and  B 
buy  an  estate  jointly  for  their  trade,  it  is  one  in  comnum  ;  lbs  inhab- 
itants of  (WO  town»  cannot  jwn  in  a:  writ  of  entry,  14.  Othet 
points,  14. 

Ch.  134,  a.  6,  s.  9  con.  One'»  share  amiot  be' set  off  on  exe- 
cution by  me)as  and  bounds ;  leasa  by  one  for  a  year,  of  a  part,  14. 

COMMON  LAW  IN  FEDERAL  COURTS,  ch,  218,  a.  3^ 
s.  36,  kc. 

COMPENSATION.  Where  madein  equity  on  part  perfminance, 
cb.  114,  a.  27,  s.  7;  eases,  ch.  S2ft. 

COMPOUNDING,  be,  oh.  304,  a.  1  con.  Was  an  indictment, 
agninsr  the  deft,  for  compounding  a  felony.     That  was  a  larcenr. 

CONDITIONS  AND  DEFP:ASANCE8,ch.  Ill,  a.2,s.  Icon. 
Delivery  of  a  deed  of  defensnnca,  Uc. 

CONDITIONAL  CONTRACT,  bow  maile  absolute,  oli.  I,  a.  6, 
s.  7  ;  ch.  11 1,  a.  2,  s.  2.  Creditor  may  bind  himself  to  accept  « 
less  sum,  on  condition  it  be  paid  by  a  day  named  ;  if  not  so  paid, 
the  old  debt  remains,  ch.  Ill,  a.  3  con.  s.  8.  A  coRditi«i may  be 
void  and  tbe  estate  valid ;  cases,  8>. 

Cb.  11 1,  a.  4,  s.  3.  When  a  condition  is  to  be  pwlbrmed  in  a 
reasonable  lime  ;  cases,  3. 

Cb.  177,  a.  9,  a.  34.     Condition  precedent  in  the  sale  of  goods. 

CONFESSIONS  AND  ADMISSIONS,  cb.  83,  a.  1,  s.  7. 
What  is  confessing  a  debi  j  though  the  whole  confession  most  be 
'f  the  jury  may  believe  part  and  disbelieve  part,  7.    A 
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and  B  make  their  note,  A  conressea  it  U  strll  due,  thii  bindf  bolb,  7. 
Wife's  confession,  how  it  does  not  prove  her  husband  gtiiliy,  7. 

Ch.  S3,  a.  3.  Wliere  my  grantor'i  confessions  affect  me,  s.  46; 
cases  46,  s.  47,  and  to  i.  53. 

CONSIDERATION.  See  Conlraca  and  Consideraiinn,  ch.  1. 
Pit's,  swearing  a  debt  is  due  to  bicn  ;  a  ground  of  ifae  dsfi's.  pnMB- 
ise,  ch.  33,  a.  4,  s.  30. 

CONSIONMENT,  ch.  35,  s.  SI.  Every  shipment  of  goods  re- 
mains at  llie  shipper's  risk,  except  there  be  an  express  or  implied 
audiority  to  change  the  praperiy  and  put  it  at  the  consignee's  lisIc ; 
hon  goods  may  be  left  for  the  consignee,  33. 

CONSPIRACY,  ch.  204,  a.  3  con.  s.  3.  Was  an  indictment 
charging  the  defts.  mth  conspiring  falsely  to  indict  A,  with  ioient  lo 
exlnn  money  ;  cases,  3. 

Ch.  204,  H.  4  con.  s.  5.  Cases  in  Pennsylvania  ;  to  defraud  by 
means  of  false  pretences. 

Ch.  231,  a.  IS,  a.  1,  Sic.     How  puniabed. 

CONSTITUTIONALITY  of  certain  powers  of  congress,  the 
federal  executive,  and  judiciary,  questioned  in  sundry  chapters,  but 
especinllv  in  chapters  76,  186,  187,  324,  235,  336,  227. 

CONTEMPT,  cli.  330,  a.  6  con.  s.  12.  Case  of  contempt  in 
Harylnnd  of  county  judges'  proceedings ;  they  refused  to  allow  a  cer- 
tiorari, 6lc.,  attachment  issued  ;  chief  justice  appeared  for  himself 
and  the  other  justices ;  each  fined  20*.  and  costs,  13.  Other  cases 
of  contempt  of  court,  14.  No  contempt  in  not  performing  an  award, 
as  there  was  no  demand  to  perform. 

CONTINUANDO,  cb.  172,  Trespass,  a.  7,  s.  15  con.  The  pit. 
may  lay  a  eontinuando,  and  prove  a  trespass,  any  time  before  ibe 
action,  or  prove  part  of  the  time. 

CONTRACTS  AND  CONSIDERATIONS,  must  be  valid 
when  made,  ch.  1,  a.  3,  s.  6.  A  gratuitous  kindness  no  ground  c^  . 
one;  tgnoraoily  made,  when  not  binding,  7.  Not,  if  one  party 
practise  fraud,  8.  If  void  it  cannot  be  confirmed,  8.  When  a  con- 
tract for  the  sale  of  land  is  valid,  9.  The  new  Frenoh  law,  as  to 
how  superior,  10.  Where  several  papers  make  one  contract,  a.  5-6. 
Neither  party  intends  to  trust  tbe  other,  id.  One  coedilional  in 
words  made  absolute,  7. 

Ch.  1,  a.  7,  s.  1.  Made  under  iQitappreheBsions,  not  to  be  exe- 
cuted.    See  3.  39. 

Ch.  I,  a.  7,  added  to  s.  40.  Equity  never  compels  the  convey- 
ance of  a  doubtful  title ;  compensation  made,  and  time  not  mate- 
rial, id. 

Ch.  1,  a.  7,  s.  52.  A  oontracl  tainted  in  pnrt  by  misrepresmta- 
tion  ia  void  in  toto  ;  void  if  tbe  parties  to.  it  bind  ibeiBselves  to  in- 
vade the  rights  of  others,  53. 

Cb.  1,  a.  8,  a.  7.    A  coolnwt.  nude  lo  three  on  a  coiuid««tioBi. 
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■naTing  from  tfiem,  and  t  fourtli  person,  is  valid  {  the  court  will  sep- 
arate  a  good  consideration  from  a  bad  one ;  and  by  evidence  dehor*,  id. 

Cli.  1,  a.  19,  added  to  a.  L.  Suspending,  kc,  a  right,  at  anotli- 
er'a  request,  is  a  good  consideration  g  so  giving  np  n  burj^ain,  id. 

Ch.  1,  a.  IS,  s.  3.  Defect  of  con  si  deration,  liow  cured  ;  if  a  part 
of  a  contract  entire,  be  void,  under  the  statute  of  frauds,  tlie  wliole 
is  so ;  where  a  mere  naked  title  in  one,  is  no  consideration,  d. 

Cli.  1,  a.  IT,  8.  1.  A  mere  voluirtary  curtesy  is  no  cousidera- 
lion,  dec,  is  conSned  on,  2. 

Cb.  1,  a.  22.     Both  parties  bound,  &c.,  added  to  s.  1. 

Ch.  1,  a.  22,  added  to  s.  1.  A  decision  contrary  to  Waen'scasej 
if  the  ground  of  a  first  contract  be  illegal,  all  contracts  thence  aris- 
ing, however  remote,  ore  illegal;  a  stockjobbing,  dec,  4.  So  if  the 
first  be  tainted  but  in  part,  added  to  s.  it.  How  far  one  must  be 
concerned  or  not  in  smuggling,  Stc.,  in  order  tu  have  no  remedy  for 
his  money  advanced,  &.c. ;  the  doctrine  examined,  5. 

Ch.  I,  a.  31,  s.  2.  Value' received,  implies  a  consideration  }  but 
gratitude  to  the  father  of  a  child  nine  years  old,  or  affection  for  it, 
is  not  a  consideration  for  a  note  to  it ;  where  the  creditor's  promise 
(o  an  attaching  officer  is  without  consideration,  3.  4,  where  such 
promise  is  valid,  though  made  by  an  ailorney. 

Cb.  1,  a.  42,  s.  8.  How  the  deft,  may  go  into  the  consideration 
wbpre  the  i;rBnlnr  is  insolvent,  &ic. 

CONTlil  BUTION.  None  among  wrongdoers  or  tortfeasors,  ch. 
43,  a.  1,  5.  13 ;  ch.  169,  a.  3,  s.  3.  Among  indorsers,  cii.  43,  a. 
I,  s.  14.     Sne  Sureties,  ch.  169,  &c. 

CONVEYANCES,  ch.  108,  a.  2,  s.  3  con.,  the  powers  of  towns, 
in  New  York,  over  lands,  to  Itold,  dtc.     Sundry  points  decided. 

Ch.  108,  a.  3,  s.  15  con.,  titles  to  lands  made  by  Indian  tribes 
not  admissible  in  the  courts  of  this  country.  Such  titles  examined 
largely,  IS.  Indian  tribes  within  the  Siaie  of  New  York  are  sub- 
ject to  it.  A  patent  to  an  Oneida  Indian  and  his  heirs  and  assigns 
forever,  is  (o  him  and  his  Indian  heirs,  whether  aliens  or  citizens. 

Ch.  108,  a.  4,  s.  1.  ConSscaiing  acts  in  New  Hampshire  in  the 
revolution  are  valid.  An.  4  cm.  s.  5,  act  of  Pennsylvmiia  of  1779, 
for  vesting  the  estates  of  the  late  proprietaries  in  t'le  State,  did  not 
confiscate  their  lands  within  the  lines  of  manors,  itc.  Art.  5,  s.  1, 
as  to  the  wife's  releasing  her  right  of  dower.  See  Dower,  ch.  130, 
a.  4,  s.  12. 

Ch.  108,  a.  5  con.  s.  24,  Massacbuaeits  act,  1821,  ch.  85,  a.  1. 
On  a  bill  in  equity  an  offer  to  pay  the  mortgage  debt  has  the  force 
of  a  tender,  and  other  provisions,  24.  Where  one  has  a  remedy  in 
equity  on  Massachusetts  statute  of  1823,  ch.  140,  s.  25.  No  bill 
of  discovery  where  there  is  no  written  evidence  to  prove  the  trust, 
25.  Case  in  ecjuity,  on  said  act,  between  partners,  26.  Mill  dsm 
corporation  in  BoHou.     In  relation  to  the  subject  over  whiph  by  ths 
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ftotDte  of  1817,  ch.  87,  tbe  court  fan  dtanggrj  jnMktioa.rim 
power  is  general  and  coextensive  wiih  that  esoroiscd  by  ibe  eoun^ef 
cliHDcery  in  England,  36.     Oiber  points. 

Ch.  J09,  mode  or  conveying  landa,  deeds,  &c.  Art.  3,  as  to 
deeds,  s.  6.  Bargnin  to  buy  lands,  eiglu  points  decided :  ibe 
foiinh— rU  which  passes  between  tlie  parties  previous  to  a  writii^  is 
merged  in  it. 

Ch.  109,  s.  18  con.  thecoDTe7Biic«of  aimill  silfl,.iu:.  with  re«er- 
vations,  hntv  construed. 

Ch.  109,  B.  5,  s.  I  con.,  cases  in  which  the  habendamii  con- 
strued. 

Ch.  109,  s.  6,  s.  13,  principles  of  conveyaTiecs  on  MaasachusttlB 
■taiinep.  IS,  winit  is  notice  of  a  prior  deed  to  amid  a  subsequott 
onp,  and  16.  A  mn^rgagee  may  attach  and  levy  on  land  mortgaged 
to  him  for  a  debt  not  semred  by  the  mongaga,  14.  Where  tm» 
may  attach  land,  thougd  be  knows  a  4ixd  u  'about  lo  be  made  of 
it,  14. 

Ch.  109,  a.  9,  s.  -2  con.  The  proviso  in  die  tSih  of  Eliz.  ch.  i, 
and  27  Eht.  ch.  4,  and  the  principle  of  Sotlon  v.  Ijord,  3.  When 
a  ssle  is  rrsndnleot  as  to  subseqoent  {Kirabsssn^  when  a  grantee  is 
psny  to  B  fraud  as  to  creditors,  3. 

Ch.  109,  a.  10,-9.  4,  an  after  purchaser  b  afiected  witfa  notice  of 
a  prior  mnrlgage,  not  recorded,  if  lie  has  a  legal  notice  of  its  exist- 
ence. Notice  may  be  inferred  fnun  circuoistances,  4.  Other 
points,  4. 

Ch.  109,  a.  11  con.  s.  S,  proftrietocs  incommon  can  make  a  val- 
id pnrtiiton  of  undivided  liinds  by  vole  only.  Tiietr  vote  autfaoriaDg 
a  rommitiee  to  sell  lands  «mjmwers  ttiem  to  make  deeds,  &c.,  6. 

Ch.  >1 10,  principles  of  English  eonveyanoee  ndo[»ed  Iwre.  Art. 
S,  s.  9  con.  agrsnt  of  land  to  tbe  lieir  of  A,  who  is  living,  is  v<nd. 

Ch.  110,  a.  3,  s.  7,  ibepll.  niust  be  able  and  ready  (o  perform 
his  part  of  an  agreement  in  order  to  compel  the  other  party  to 
perform.  Wlwt  is  a  foreatih  of  covenant  or  condition,  or  not,  by  tbe 
tenant,  33 ;  several  eaees.  An.  3  con.  s.  34,  all  prior  i>^otiaiions 
are  merged  in  the  written  agreement.  35;  case  between  lessor  and 
lessee. 

Cli.  U  0,  a.  4, 8.  1 .  A  having  seisin  in  law  only  can  convey ;  wbrra 
A's  hond   lo  B,  tliat  hequietly  enjoy,  8ic.,  operates  as  A's  release. 

Ch.  111.  Same  principles,  conditions,  and  defeasances.  Bee 
Conditions  and  DefRssances. 

Ch.  113.  Morlgagps.     See  Mortgages. 

CONVICTION,  FORMER.     See  Former  Judgment. 

Ch.  231,  a.  8,  s.  1,  several  prisoness  are  convicted  of  a  misde- 
meanor, all  must  be  present  to  move  for  anew  irinl.  4,  attainder 
and  conviction  ;  slave  convicted  on  tbe  tesiimony  of  a  slave,  5 
One  convicted  of  Uroeoy ;  «■>»,  6.     6,  MvenI  peMom  oonneled 
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of  kiUing  «  ebve  a»  niddctt  bsai.  eaoh  oMnxbid  »  subjisct  Id  the 
So*.  7,  lo  convict  a  penon  of  a  ssrond  crime  of  peily  iartaiy,  be 
must  comtnk  it  after  conTMtled  of  the  G»t ;  aeveral  pninu  dtiLiHed. 

Cb.  Zil,  a.  16,  s.  3  con.  Ermr  U>  ibe  supreme  court  of  Vermont 
on  tlie  25ih  lectioa  of  (lie  judiciary  act  of  September  34,  1789, 
(ch.  20,)  bow  ibe  appellate  jurisdIctloD  may  be  exercised  on  iliat 
seMimi. 

Ch.  22\,  a.  18.  Caaeftof,  and  orimea  after  committed. 

COPARCENERS.     See  Joint  Imeresls,  be, 

COPY-RIGHT,  ch.  61,  a.  1  cor.  .i.  4.  How  printer*  ma;  be 
reatrained  al  common  law.  Ooe  employed  lo  print'  ao  many  copies 
tar  me  cannot  print  an  extra  number  far  bis  own  account,  4.  Con- 
strurlion  of  the  sixth  section  of  the  patent  art  of  1793,  ch.  156,  a. 
5 ;  Evans's  case,  5.  The  first  publisher  of  an  immoral  book  lias  uo 
wlion  againat  one  publisbinf  a  pirawil  edition,  s.  6. 

Ch.  6i,  a.  2,  a.  U  eou.  Covenant  broken.  Action  en  a  special 
ooueaaM :  six  several  pleas  :  seven  points  decided :  the  third — the 
agreement  wsa  not  void  as  being  in  restraint  of  trade,  tberc  being  a 
reMooabJe  cnnaideration,  II. 

Cb.  61,  a.  3,  s.  1.  No  objeeiMn  to  a  vitnesa  in  a  patent  cause,  he 
is  sued  for  infrin^g  tbe  aaine  patent ;  nor  that  be  is  anbjcct  in  Sis, 
Ice.  1.  A  Stale  appoi«is  A  lo  reviae  M  Uws,  bis  work  is  not  to  be 
tteured  to  him  to  exclude  others,  7.  Action  on  tlie  warramy  of  a 
Biaciiine  to  be  good  end  mercjiantable ;  proof  equal  lo  any  in 
AmericB  doe*  not  aitpport  the  dechiraiion,  8.  Proceedings  to  re- 
peel  a  patent,  9.     What  contract  invadea  ifae  patent  rigbi,  10. 

C<MIPOIIATOUS,  cb.  90,  a.  4.  wlm-e  wJueuea,  a.  10  coo. 
cases. 

COSTS,  cfa.  196,  a.  1,  s.  10  con.  where  each  deft,  is  eatitled  to 
his  sepjrate  costs.     No  cesis  m  error,  being  ao  iuriadictioii. 

Ch.  19&,  a.  3,  in  Uassaehiiseus,  s.  1  cob.  Where  an  adinmis- 
tretor  pays  them  de  bonii  propriii,  to  be  allowed  him  or  not,  S ; 
citaas.  So,  4.  5,  ernes.  Art-  3,  »•  16,  cosu,  Ih>w  to  each  In  re- 
plevin. 33,  cate  as  ooeipiracy,  each  deft,  how  euitled  to  lus 
costs;  cases. 

Ch.  195,  a.  4,  s.  8.  Costa  in  cinacery  in  New  York  i    case*. 

Art.  4  con.  s.  69,  New  York ;  limited  costs.  Coots  as  to  chang- 
ing the  venue,  59.  60,  double  costs.  61,  limited  costs.  62,  case 
of  thirtytwo  terrelenanis.  63,  several  dcfta.  plead  by  one  attorney  ; 
costs.  64,  coats  in  the  diacreiion  of  tbe  comracm  pleas ;  its  decision 
is  final.  65,  allowed  to  atiornies  for  preparing  causes.  66,  several 
cases.  67,  double  eosu  to  fibers.  Ca$e^  67.  68,  costs  in  aa- 
sauk  and  battery,  be.  69,  ooly  one  sol  of  papers.  70,  several 
grounds  of  costs. 

Ch.  195,  a.  H,  cosu  in  Virgtva^  coa.  s.  9  to  1^  i  MT*rt)  GMfs. 
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COVENANT,  ch.  101,  a.  1,  general  principlea.  Art.  3  coo. 
what  worrld  it  lies  not,  i.  1  cod.  ;  how  allied  by  statutes ;  cases. 

13  con.  what  is  not  maintenance.     38,  on  what  words  covenant  lies 
not ;  CR9PS. 

Ch.  101,  a.  5,  coDsiruction,  s.  6,  according  lo  the  local  meaning 
of  words. 

COVENANT  OF  APPREPJTICESHIP,  ch.  102,  a.  I,s.2 
con.  Covenant  assigned,  the  effect,  as  between  the  old  and  new  mas- 
ter.    Cases  added,  20,  31. 

Ch.  102,  a.  3  mil.  s.  6,  7  ;  cases. 

Ch.  103,  charter  pnriy,  a.  I,  s.  6,  7  ;  cases. 

Ch.  103,  a.  3  con.  a.  13,  one  lo  lake  efftct  or  not  on  a  contingeiv- 
ey.     14,  rases. 

Ch.  103,  n.  4,  s.  19,  case  nf  a  lien  for  frieght. 

Ch.  104,  a.  1.  Genprat  princtjjles,  con.  s.  II.  Covenant  ofseinn 
broken  as  to  part  of  ilic  land  ;  the  rule  of  damages. 

Ch.  104,  a.  3,  seisin  and  disseisin,  s.  3  con.  how  n  reeordtd  deed 
may  extend  the  seisin  of  the  grantee  entering  nnder  it;  cases. 
Act  of  Maine.  1821,  ch.  62,  s.  6.  This  section  is  unconsiitti- 
tional  as  far  as  retroipeetiw.  3,  letiant  liolding  over  and  paying 
rent  to  n  stranger  may  not  be  a  disseisin  of  the  lessor;  cases.  Ad- 
certe  possession  defeats  the  deed  and  warranty  in  it,  3.  9  con. 
cases.  13  con.  deed  of  land  burnt  before  recorded,  acrtdeniallj, 
agreed  to  view  it  as  given  op,  is  a  reconveyance  as  to  the  parties 
and  all  under  them.  Art  of  New  Hampshire,  February  10,  1791, 
bcw  construed.  36  con.  what  is  no  disseisin  ;  cases.  28  con.  if 
the  grantor  be  disseised  when  he  makes  his  deed,  all  done  under  it 
is  II  disseisiire  and  void  ;  cases. '    See  Seisin,  8cc. 

Ch.  104,  a.  4,  possession,  s.  3  con.  (mssession  of  part  of  lands  or 
goods  is  usually  possession  of  all.     See  Possession. 

Ch.  106.  Covenants  that  run  with  the  land.  Art.  1  con.  s.  38, 
lontt  and  special  rase. 

,  Ch.  106,  covenants  binding  on  heirs,  executors,  administrators, 
wives,  assignees,  &£c.  a.  6  con.  s.  14.  As  to  executors  of  assignees, 
see  cli.  lO'fl,  a.  4,  s.  38. 

COVENANTS,  JOINT  AND  SEVERAL,  ch.  107,  a.  I,s. 

14  con.  Tearing  off  the  seal  by  fraud  of  ilie  obligor,  obligee  miy 
still  sue  (hereon  a5>l  slate  facts,  at  law  or  in  equity,  cases,  J4. 

Ch.  108,  convey  a  Kt-s.  See  Conveyances. 

Ch.  115,  covenant  (J  ceisin,  of  right,  of  warranty,  and  as  to  in- 
cumbrances. Art.  1,8.  13  con.  action  on  .warranty  nf  property  is 
Special  if  not  rescinded.     If  rescinded  attvmpMit  lies,  18. 

Cfa.  1 1.^,  a.  2,  s.  8  con.  caveat  emptor  does  not  apply  to  sales  in 
chancer)'.     X>aes  not  apply  in  cafes  of  fraud. 

Ch.  1 14,  a.  3,  B.  39,  pleadings  by  heirs  as  to  assets ;  eases,  39. 

Ch.  llfi,  a.  7,  s.  3  con.     A  conveys  in  fee  to  D  Uuds  with  gen- 
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enl  warrtnty,  E  being  then  wised  of  six  acres,  part  thereof,  D  be- 
G«>meB  seised  of  all  but  the  six  acres,  as  to  this  he  is  a  trespasser ; 
cases,  3. 

Ch.  1 16,  a.  8,  3.  1  con.  Where  the  grantor  is  not  held  to  war- 
rant any  parlicuisr  number  of  acres;  cilse  much  examined,  Virginia, 
and  decided  if  a  freehold  be  conveyed  with  werraniy  to  A,  and  he 
is  evicted,  his  damages  are  the  value  of  the  land  at  the  lime  of  the 
warraniy,  and  interest.  Covenant  brougtit  on  a  warranty  by  a  re- 
mole  grantee  is  local,  1.  Otlier  points,  1.  Land  sold  by  master 
in  equity  slating  loo  many  seres  ;  for  the  deficiency  deduction  from 
the  price;  cases,  6.  How  to  declare  on  a  covenant  of  warraniy,  9. 
Cases,  9.  Where  a  warranty  is  not  binding,  10.  Cgses,  10. 
Covenant  of  warranty  runs  witli  the  land,  11.  Covenant  lies  against 
the  executors  of  the  warrantor,  and  the  gnintee  is  not  confined  to 
hit  voucher  or  warrantia  charta,  12.  Other  points,  12.  Incum- 
brances:  in  Ohio,  partition  may  be  by  tlie  sheriff's  selling  the 
hnd  and  dividing  the  proceeds,  14.  Cases,  14.  Mortf^age  incum- 
brance, 15.  A  sella  (o  B  with  warraitiy,  and  B  to  C,  &[c.,  C  is 
evicted,  B  must  pay  C  to  recover  of  A,  16.  In  exchange  ilie  hiea- 
sure  of  damagea,  17. 

Ch.  115,  a.  10,  s.  5  con.  in  judicial  sales  no  warranty  expressed 
or  implied.  The  executor's  _  covenant,  where  personal,  5.  In 
Maine,  administrator,  by  license,  sells  lands  to  pay  debts,  he  need 
not  give  a  new  bond,  7  con.  In  Massachusetts  to  sell  by  license  to 
pay  a  debt  barred  by  act  of  limKatiods,  is  void,  14. 

Ch.  1 16,  covenant  of  quiet  enjoyment,  and  to  save  harmless.  See 
Quiet  Enjoyment. 

Ch.  117,  covenant  to  repair  and  pay  rent.  See  Rent  and  Re- 
pairs, Sic. 

Ch.  116,  cove>iants  mutual  and  independent,  a.  3,  s.  3  con.  Acis 
to  be  done  at  different  times,  independent,  2.  Art.  3  con.  s.  13, 
14,  mutual  cases. 

Ch.  1  IS,  a.  3,  s.  4,  dependent  promises  ;  cases,  4.  The  pit's, 
performance  a  condition  precedent ;  cases,  11.     So  paying  rent,  13. 

Ch.  118,  s.  4  con.  a.  9.  A  purchaser's  bond  a  condition  prece- 
dent ;  cases,  9. 

Ch.  118,  a.  6,  s.  4.  A  covenants  to  deliver  a  crop  of  wheat  at 
bis  barn  to  B,  between  January  13  and  March  1,  B  to  pay  in  six 
months.  A  may  deliver  it  in  ressonable  parcels,  giving  notice ; 
other  points  decided,  4.  If  a  pit.  fail  to  allege  the  performance  of 
a  condition  precedent,  a  verdict  cures  the  defect,  4  ;  other  points. 
Another  condition  precedent,  9.  Concurrent,  10.  Mutual  and  in- 
dependent, 11.     Dependent  ones,  12.     Cases,  9,  10,  11,  13. 

Ch.  119.  Ai'tion  of  covenant  lies  in  sundry  cases ;  others  not, 
a.  1,  s.  6  con.  Land  of  A  and  B  is  sold  for  taxes,  A  redeems,  this 
it  to  the  beitefit  of  both  ;  cases,  6.     Tax  cannot  be  osseasfld  on  « 
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('censed  peraoa;  how assnaed,  6.  AaMnon-mt  Sable  far«n  nv 
iRtentioQKt  error,  6.  Where  the  assessor's  warrant  wiifa  me  smI  ta 
valid  ;  when  an  assessmeni  is  legal ;   points  decided,  fi. 

Ch.  119,  8.  4,  s.  3^  Cases  of  Harvard  Cullege;  uses.  Dipecl 
or  hnd  taxes  aasesEcd  on  ecu  of  congress,  10,  Several  adSfdw 
pcinciplesor  tJiem,  10. 

Cb.  12a  What  is  B  breach  of  coniMDl,  *.  43.  a.  15,  bm(A 
wall  assigned. 

Cb.  121.  Pleadings  in  covenant  by  defts.  sl  2,  a.  39  cos.  Defb 
estopped  to  dispute  the  title  under  which  ha  entetsv  or  that  in  fail 
lease,  at  law  no  equitatile  can  be  set  up  against  a  legal  one. 

Ch.  121,  a.  3  cun.  Covei^nta ;  9t»ie  conditious  precedent  ta  Ba 
perronned  by  the  pit.r  some  not ;  how  ths  deft,  must  plead,  30. 
Case  ,  30. 

Gb.  122.  Covenants  rescinded,  a.  2,  s.  2  con-.  Waive*  or  fnrfiai- 
tore  by  reeeiving  rent ;  cases,  2.  Goods  sold  on  condition  of  ina- 
mediate  payment,  delivery  of  tiie  goods  does  oot  paaa  tbe  proper^ 
if  no  payment  is  made;  case  of  rrscinding,  iS,  Ezctiange  of 
goods  rescinded  on  account  of  fraud,  25  ;  cases.  Heecinding  coi^ 
tracts  in  equity,  26.     Cases,  26.     Oiher  cases  of  cescinding,  27. 

Cb    1^^  covenant,  pleas  in,  on  several  heads. 

Ch.  124,  voucher.  Art.  3,  a.  2  con.  parol  demurrer  io,  not  tsuod 
io  use  in  (he  United  Slates,  however  the  principla  may  f^lyt  tn^ 

Ch.  124,  a.  4,  s.  &,  writ  of  tearrantia  eAorliK. 

COVENANTS  CONCURRENT,  cb.  1,  a.  6,  «.  6.  Ncillwr 
party  means  to  trust  the  other,  id.  Art.  3,  a.  21,  coveoaai  to  deli- 
ver sufficient  timber  for  repairs  of  certain  raessuagas.  Ice. ;  spwiol 
plea  dings,  how  good. 

COURTS,  ch.  187,  a.  1,  s.  6.  The  civil  law  described  ;  larg» 
ly  adopted  here. 

Ch.  187,  a.  2  con.  s.  &  What  vaW  giveaitlw  supreme- court  ti 
the  United  Stales  jurisdiction,  in  replevin,  be.  value  $1000 ;  courts 
of  concurrent  jurisdiciinn. 

Ch.  137,  a.  n,  B.  3.  Tlie  circuil  courts  of  the  United  Statn  bmn 
jnrisdiciions  of  suits  on  bonds  to  the  postmastac-generaF.  4,  bare 
not  admiralty  jurisdiction,  except  as  to  citizens;  how  bs  !•»«»■ 
dorser. 

Ch.  167,  a.  4.  Disttict  court  ooii.  a.  3  f  itt  juriMTictiDn  in  fear 
respects  :  3,  its  jurisdiction  as  to  seimres  made  in  ibe  district,  oa 
the  high  seas ;  so  assaults  ibareon :  4,  extends,  not  to  boata  and  vta- 
seb  on  fresh  water  rivers. 

Cb.  1S7,  a.  5.     Powers  common  to  sdl  tb»  courts,  s.  14. 

Ch.- 187,  a.  7,  s.  48.  Deciston  as  to  tba  powers  of  the  Moal 
courts ;  Cederal  jurisdiction  and  State  rights,  as  to  commerce  anxHig 
the  srreral  States ;  steamboat  navigatien,  C^bsoa  v.  Ogdea  ;  the 
jurisdtMioD  nun  be  abown  in  tbeir  proceadiagSL     fiQ,  aa  ta  the 
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I  >of  New  York,  ^gnndng  to  Uio  men  evolueire  mvlgation 
of  bU  'die  iMMn  wiihin  ibe  jurisdiction  of  that  State  with  stenn- 
boits,  ore  rapu^pant  to  :a  oertain  clause  m  the  federal  ctm^iUiition ; 
twelve  points  decided ;  several  otiier  steamboat  cases,  ii  th« 
wawrs  of  New  York,  decided  in  the  -federal  courts  and  those 
of  that  State.  49,  Virginia  resolution,  February,  1837,  as  lo 
protecting  onnufiir lures;;  federal  jurisdiction  relates  to  the  com- 
mencement -of  the  'suit;  as  the  federal  corirts  are  of  limited 
jurisdiclion,  it  must  be  shown  in  ilteir  proceedings,  50.  As  lo  the 
militia  federal  jurisdiction,  Moore  v.  Houston  j  other  cases  of  fed- 
eral jurisdiction.  27,  what  is  meant  by  common  law  jurisdiction  in 
the  federal  courts.  46,  word  jovfre^nty,  its  meaning  in  our  laws. 
.49,  statute  of  Vermont  unconstilutmnal  ;  New  Haren  casp,  50,  im- 
prisonment for  debt.  51,  construction  of  the  twentyGfth  section  of 
the  federal  judiciary  act.  33,  commerce  among  the  Slates.  53,  Virgi- 
nia resolves. 

Ch.  187,  a.  12  con.  s.  S.'Malne  case. 

Ch.  187,  a.  14,  s.  15  con.  Justice's  court ;  several  case? ;  and  s. 
31.     35,  Justice's  courts  in  PennEylvnnin.     36,  in  Kentucky. 

Ch.  187,  a.  16,  Cases  of  construction,  s.  3.  9,  our  common 
law.      10,  ihirtyfnurib  section  of  the  federal  judiciary  act 'explained. 

COURTS-MARTIAL,  ch.  186,  a.  4,  s.  19,  how  their  jurisdic- 
tion is  liinited  and  must  be  shown.  No  prohibition  lies  while  they 
act  within  their  jurisdiction,  ch.  300,  a.  7,  s.  7,  8. 

Ch.  187,  a.  16,  s.  II.  J^ederal execution,  ,faow  independent  of 
State  law. 

Ch.  187,  B.  18,  s.  113,  8ic.  maxims  added. 

Ch.  187,  a.  30,  a.  3  con.  State  statute,  granting  a  new  trial,  void, 
he.,;  GO  an  appeal  so  dispensing  whh  a  general  law  in  a  particular 
case  as  to  banks ;  Breed's  bridge  in  Chelsea  ;  several  points  decid- 
ed. 3,  if  a  private  statute  be  obtained  by  fraud  and  voidable,  the 
question  of  fraud  is  to  be  decided  by  a  jury  ;  two  statutes  of  Ken- 
tucky unconstitutional ;  and  post. 

Ch.  137,  a.  21,  State  statutes  uncuostltulional  bein^  repugnanl  lo 
the  federal  constitution;  a  list  of  the  statutes,  s.  1  and  2.  3, « 
Slate  cannot  oblige  an  importer  of  foreign  articles  to  take  out  a  li- 
cense fraoQ  tbe  State  before  he  be  permitted  to  a  bale  or  package 
K>  imported.  4,  Act  is  void,  giving  the  same  power  the  consti- 
tuiioD. gives.  5,  So  taking  private  property  for  public  use  not  paying 
Ibr  it  6,  So  the  act  of  Kentucky  is  uocoDstituiional  and  void,  that 
forbids  persons  to  wear  coooaated  anns :  so  another  act ;  but  acts  'of 
UreitMions  are  conithiitional.  7,  So  in  Tennessee  ;  if  two  persons 
■re  in  judicial  conflict,  any  statute  that  may  affect  their  rights,  or  tbe 
obligation  of  coniracis,  is  void  :  other  cases  in  Tennessee,  7.  8,  Law 
courts  in  New  York  do  not  declare  statutes  uncoostituliooal,  except 
clearly  so.  9,  The  le^iature  has. no  poncrto  .ajwrtm  itie  coaaiitu- 
tiooal  term  of  a  justice  of  the  peace. 


Digitized  by  Google 


TSS  INDEX. 

CRIMES  AND  PUNISHMEIVTS,  ch.  197,  a.  1  coo.  i.  IS. 

The  amendment  in  (he  federal  constitution,  tliat  provides  tbal  cruel 
and  unusual  punishnieiils  sball  not  be  inflicted,  respects  tbe  Union 
only,  ch  212. 

CRIMIXAL  CASES— PLEADINGS  IN,  ch.  217,  a.  3  con.  s. 
16.  Indictment  of  assault,  &tc.  On  a  slave  fled  from  Virginia,  and 
found  in  Massaciiuseils :  could  be  seized  by  the  administrator  of  the 
.  former  owner,  wiiliniit  a  wyrrnnt.     See  Indictment,  ch,  218. 

CURTESY,  ESTATE  BY,  ch.  130,  a.  3,  s.  25  con.  His  es- 
tate may  be  Inkeu  in  execution  for  his  debts. 

CUSTOMS  AND  PRESCRIPTION,  ch.  26,  a.  2,  s.  3  con.  A 
custom  to  fish  in  another's  soil,  in  rivers  not  navigable.  Is  bad.  Way 
growlne;  crop,  is  a  custom  in  Pennsylvania  for  the  tenant  to  have  it, 
11.  Customs  in  the  whaling  and  fishing  business,  16.  Restraint  of 
trade,  17.  Boating  on  Connecticut  river,  17.  Deft,  reliiiquislied  Iiis 
boating  for  a  good  consideration,  17  ;  and  no  restraint  of  trade,  17. 
Good  custom  for  two  whaling  ships  to  join  stocks,  17.  Court  decides 
if  a  by-law  be  unreasonnbie  or  not,  IS.  No  objection  it  is  conBoed 
to  Boston,  IS.     As  to  driving  cnrts,  k-c,  in  Boston. 

Ch-  26,  a.  6  con.  s.  23.  A  regular  usage  for  twenty  years,  unex- 
plained and  uncontradicted,  is  sufficient  to  warrant  a  jury  in  finding  the 
existence  uf  immemorial  custom. 


DAMAGES,  HOW  ASCERTAINED,  ch.  28,  a.  2  con.  s.  9. 
legacy  to  be  paid  at  tbe  rate  of  prices  of  certain  oxen  ;  price  taken 
when  it  became  due  :  different,  a  case  in  New  York,  9. 

Ch.  2S,  a.  3,  s.  7.  In  mitigation  of  damages,  the  defl.,  when  sued 
for  the  price  of  goods  sold  to  him,  may  show  tbeir  quality  to  be  in- 
ferior to  what  they  were  represented  to  be  at  the  sale. 

Ch.  23,  a.  4,  s.  3.  The  jury  expressly  assesses  single  damages 
when  tbe  court  may  treble  them.     How  the  pit.  must  declare. 

Ch.  28,  a.  5,  s.  3.  Neither  surety  or  principle  is  held  heyond  tbe 
penally ;  too  general.  $1000  forfeiture  for  not  building  houses  in 
lime,  is  a  penalty,  and  not  liquidated  damages.  A  sum  of  money  is 
the  measure  of  the  damages,  though  to  be  paid  in  specific  articles,  5. 
Three  give  a  joint  note  ;  ell  sued ;  one  not  found  ;  one  pleads  ;  one 
defauhed ;  damages  must  be  assessed  against  tbe  two  found,  6. 
Chancery  relieves  as  to  penalties  where  there  are  data  ofcompentatum, 
31.  Other  points  settled,  21.  If  one  claim  to  pay  stipnleted  damages, 
must  show  they  are'in  lieu  of  performance,  22. 

Ch.  28,  a  7.  Damages  in  trespass,  s.  1  con.  Provocation  to  lessen 
damages  must  be  at  the  time,  &c.,  2.  Trespasser's  recovery  against 
one  ph.,  is  barred  as  to  the  other,  5.  Trespass,  y.  c./;  ph.  may 
recover  cousequential  damages,  as  loss  of  crops,  inc.,  8. 

Ch.  28,  a.  8,  s.  4.     Entire  damages  on  several  counts,  one  bad 
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judgmsnt  arrestet),  4.  Several  joinily  sued  for  the  um«  sci,  damages 
joint,  4,  (hough  they  sever  in  pleading,  or  one  is  defaulted  ;  may  slww 
in  mtiignliou  of  damages  their  motives,  4. 

Cb.  85.  Evidence  lo  increase  or  mitigate,  4  con.  In  slander, 
evidence  to  prove  the  pit's,  general  bad  churacie'r  ivns  admitted  ;  in 
mitigation,  4.  So  ground  of  susfHcion,  4.  So  lite  wife's  misconduct, 
iic.,  ill  crm.  eon.,  4. 

DAT,  DATE,  MONTH,  CAI.ENDAR,  iic.,  ch.  27,  a.  1,  a. 
2  con.  Note  dated  Sept.  19,  1795,  payable  in  tweke  months,  ts 
suahle  Sep.  20,  1796.  Deed  given  by  an  officer  sTrer  sui.-set,  liie 
d:iy  is  eicliided,  2.  Court  notices  ilie  fraciionai  parts  of  ii  day  in  rame 
cases,  2.  Two  deeds  dated  and  executed  liie  SHme  day,  proof  ad- 
mitted lo  sliuw  which  was  first  executed,  9.  If  iwo  polities  be  exe- 
cuted at  the  same  lime,  (lie  assured  may  recovtr  the  whole  on  eiiher, 
be  ,  9.  Fraction  of  a  day,  10.  Dean's  casf^,  and  notes  in  New  York ; 
many  computations  as  to  time,  11..  Where  the  court  will  or  will  not 
notice  the  fractions  of  a  day,  12. 

Ch.  27,  a.  5,  s.  2  con.  From  may  mean  inclusive  or  exclusive  of 
the  day.  Several  cases,  2.  Ch.  27,  a.  6  con.  Manner  of  citing 
dates  of  statutes  examined. 

DEBT— CONTRACTS,  ch.  139.  Generally,  a.  1  con.  s.  C. 
Lies  on  no  conditional  or  collateral  undertaking :  so  not  against  the 
endorser  of  a  note,  6. 

Ch.  139,  a.  2,  s.  1.  No  variance  to  state  the  words  of  a  contract ; 
cases. 

Ch.  139,  a.  8,  s.  9.  Conditional  sals,  with  delivery  of  wool  to  (he 
deft.,  to  be  manufactured  at  75  cents  a  pound ;  wool  to  remain  the 
properly  of  the  owner.  Sic. ;  it  so  did  remain  liis  as  to  the  deft,  (to 
whom  delivered)  and  his  creditors.  W  ere  is  a  complete  ale  an  I 
delivery  of  goods,  though  they  remain  in  the  vendor';*  store,  0  :  other 
cases  of  sales  cr^mpleied,  and  property  changed,  9.  16.  Heirs  being 
liable  to  creditors  of  their  ancefior  as  to  lands  descended  to  them,  no 
alienation  by  tliem  after  sued,  can  protect  tliem  or  their  purchase  s; 
the  effect,  as  to  tide  and  lien,  of  selling  land  to  pay  debts  by  the 
license  of  some  court. 

Ch.  154.  Pleas  in  debt,  9.  Applying  payment :  various  rules  and 
items. 

Cli.  9,  a.  20.  Defit  of  another,  a.  I  con.  Defi's.  promise  lo  satisfy 
B's  lien  on  a  vessel  fit  for  sea,  in  conuderation  (he  pit.  would  albw 
ber  to  sail,  is  not  within  the  statute  of  fraud  ;  a  written  agreement 
to  pay  a  third  person's  debt,  without  any  coiisideration  ex|iressed,  is 
void  by  it,  quere,  1.  Deft,  received  goods  to  pay  A's  debt,  promised 
B,  about  to  attach  A's  property,  in  deft's.  hands,  if  B  would  wait  till 
tlie  fall,  deft,  would  pay  the  debt:  valid,  and  not  witbiiv  the  act,  1. 
Garnishee  promised  the  pit.,  in  an  attachment,  if  he  would  discontinue, 
and  wait  some  months  he,  (Garn.)  would  pay  the  debt  for  the  defi. : 
void,  not  beijg  in  writing,  1.     Otiier  cases,  5. 

vol..  IX.  Ot 
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■  Ch.  5,  a.  20. '  Debt  of  afiefther,  35.  A  hiemijer  of  »  «orp>-ririOB 
Kable  for  its  debt,  promises  to  pay  it,  is  bound ;  where  I  proir'Se  A 
to  pay.B's  debt,  and  this  arises  out  ol'  some  new  consideration  or  ben- 
efit to  me,  or  harm  to  A',  moving  me  to  act,  my  promise  is  not  9itbin 
the  act,  86.  A  gave  the  pit.  a  note,  to  be  paid  in  seven  months ;  defl. 
in  consideraibn  of  15  tons  of  hny,  "sold  and  delivered  to  him,  at  his 
request  by  A,  promised  to  pay  A*s  note  ($100J  to  the  pit.;  vaBd, 
and  not  within  the  act,  36. 

DEBTOR  IN  EXECUTION,  discharged  by  the  creditor— the 
effect,  ch.  1^6,  a.  17.     Several  cases.     Ch.  65,  a.  1!.  s.  6. 

DECEIT,  ch.  62,  a.  1.  s,  I  con.  The  ground  of  this  action  is 
fraud,  and  tl  lies  against  a  minor  on  a  warranty ;  where  the.  vendor  of 
goods  can  rescind  and  recliiim  them  or  not,  I.  The  principle,  a 
sound  price,  implies,  tlie  article  sold  is  sotind,  is  a  principle  of  the 
civil  law  only,  13  con.  How  adopted  in  some  States,  13.  Hot  adopt- 
ed in  Virginia ;  no  implied  warranty  m  sheriff's  sale ;  cavenX  emptor 
applies,  13.  Nor  is  the  purchaser  bound  to  notice  palpable  defects, 
when  he  cannot  see  the  property,  13.  If  the  vendor  or  le^or  lalsely 
affirm  a  fiici  in  his  own  knowledge  alone,  to  the  injury  of  the  Tendee, 
or  lessee,  he,  nn  action  ties,  16  con. ;   cases,  16. 

Ch.  62,  a.  2,  s.  17  con.  A  buys  wheat  by  samp'e,  he  has  n  ripht 
to  see  and  inspect  ilie  whole  ;  if  refused,  he  may  lesrind.  17.  The 
Vendor  is  responsible  that  all  is  as  good  as  the  sample,  !7.  Other 
points,  17.  This  action  lies  not,  if  the  representation  be  fine  in  sub- 
stnnce,  19  con.  And  according  to  the  parly's  knowledge  and  belief, 
I9.  0:ie  whi  recommends  another  must  know  be  is  not  trust  worthy, 
fcc,  IE).  Warranty,  what;  an  agent  personally  liable  on  it,  21; 
cases,  21.  What  constituli'S  an  express  warranty,  23.  Must  be  in- 
tended, 23,  by  the  vendor,  24.  No  particular  form  of  words  are 
necessary,  25.     Other  points,  25. 

Ch.  62,  a.  3,  s.  4.  Asells  shingles  to  B,  not  of  the  statute  aze, 
and  takes  his  note,  he  cannot  recover  on  it ;  sale  was  in  violation  of 
the  statute,  4.  If  the  article  be  deficient,  and  the  pit.  sue  for  the 
price  agreed,  deft,  may  deduct  'the  deficiency,  4.  Other 
These  cases  bring  in  question  Everett  ti.  Gray  ;  the  shipper 
tlie  master,  fac..  It);  cases,  lO. 

Ch.  62,  a.  4,  s.  3.  Where  the  vendee  may  return  the  article,  an 
offer  to  return  is  sufficient;  cases,  3,  Wliere  the  contract  remains 
Open,  3;  then  the  action  must  be  on  it,  3.  Pit,  sold  the  deft,  size 
that  was  bad  ;  be  recovered,  as  there  was  no  deceit,  no  fraud,  no 
warranty,  23.     Olher  poinls. 

DECLARATIONS,  ch.  175,  a.  2  con.  s.  26.  Act  of  congress 
of  July,  22,  1813,  a.s  to  joinder  in  actions;  one  bill  of  costs,  &c.,26. 

27,  Owners  of  a  privateer  may  atone  site,  8ic. ;  so  whaling  vovages. 

28,  Joint  defts.,  where  one  must  sue  alone ;  cases,  28.  29,  Writ  of 
right,  heirs  may  join  or  not. 

Ch.  175,  a.  6,  s.  19.  Debt  or  covenant  ftw  rent,  wbere  transitory 
Or  local.     45,  Cases  added. 
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Ch.  n^,  B.  7|  B.  3*     Service  of  the  nriL     See  Sernce,  {ic. 

DECREES  IN  EQUITY,  ch.  226,  a.  12  ;  cases. 

DEEDS,  ch.  86,  a.  1,  s.  8.  Subscribing  witness  mu.t  be  pro- 
duced, if  tu  be  bad ;  if  not  ibeo,  kc. ;  mark  is  do  hand  wriiing,  8. 
Words  in  a  deed  '  I  quit  my  estate,'  passes  it,  8.  Proving  signing, 
jury  may  [iresume  sealing,  8,  and  delivery,  8.  To  whom  recording 
s  deed,  is,  or  is  not,  nonce,  6.  Other  cases,  a.  1  con. ;  esses,  22. 
What  is  no  delivery.  23,  How  a  void  deed  may  prove  extent  of 
possession.  24,  Grantee  expresses  in  liis  deed  the  consideration  is 
received,  parol  evidence  admitted  to  prove  it  not  received;  sn,ii;iflii- 
ous  words  rejected.  24,  Where  an  after  deed  Grat  recorded  avails, 
25.  Other  points,  25,  Acceptance  of  a  deed  is  essentia',  2C. 
Where  presumed  or  not,  26.  No  one  can  avoid  a  deed  but  a  parly 
to  it,  inc.,  27.  Any  alteration  in  a  deed,  made  by  one  claiming  under 
it,  amds,  23;  though  immaterial,  28. 

Cb.  &6,  a.  3,  3.  3.  Judges  decide  what  alterations  are  material  or 
luX;  what  avoids  a  note,  8;  by  a  stranger,  8.  Grantee  alters  bis 
deed  four  hundred,  to  five  hnnd red  acres,  after  he  entered;  liis  ad- 
minisj-ator  sold  to  Tborndike,  the  dert.,a  fair  purchaser;  his  title  good, 
8.  Other  cases  of  ntterallons,  8-19.  Voliiolary  deed  is  void  as  to 
eicisting,  not  as  to  after  creditors,  19.  Five  other  points  decided,  19. 
Rasiire  with  consent,  19.  Deeds  void  as  to  creditors :  sundry  cases 
pr  points. 

Ch.  80,  a.  4,  s.  8  con.  Evidence  of  other  ron^Vfrffltoru  admitted; 
other  po'mis,  8.  What  parol  evidejice  may  be  admitted  to  jirove,  3 
and  25.     Contents  of  n  lost  deed  prored,  36. 

Ch.  86,  a.  5,  s.  Scon.  Proof  in  the  absence  of  the  subscribing 
witness. 

DEFAMATION  AND  LIBEL,  Cb.  63,  a.  2  con.  s.  38,  39,  40. 
Many  cases  of  words  actionable, 

Cb.  63,  a.  2,  s.  6.  To  call  one  a  mulatto  is  actionable  per  te:  to 
you  are  a  counterfeiter,  6.  Words  impntuig  weakr.ess  of  intellect  arc 
'not  actionable,  6 ;  though  spoken  of  a  candidate  for  congress,  6.  Other 
cases,  6.  To  call  a  woman  a  whore  is  actionable,  per  te,  in  Penntyl- 
vania,  6  ;  but  not  in  New  York,  per. si-.. 

Ch.  63,  a.  3,  s.  22.  Loss  of  marriage  and  special  damages,  ac- 
tionable. 

Ch.  63,  a.  4  con.  s.  28.  Not  actionable  to  say  A  maliciously  burnt 
his  own  house,  must  be  a  colloguivtn,  iLC,  28.  An  innuendo  does  tKxt 
enlarge  or  add,  28.  Cases,  23.  Nor  words  charging  the  pit.  with 
false  swearing,  he.,  30 ;  explained,  30. 

Ch.  63,  a.  5,  s,  5  con.  What  is  a  charge  of  the  crime  against  na- 
tuTB.     Tlie  office  of  the  innuendo,  5. 

Ch.  63,  a.  7,  s.  20.  A  newspaper  establishment  is  a  subject  of 
property  and  of  contract  An  indictment  for  an  obscene  libel ;  (sra 
Libel,  ch.  207.)  What  is  a  libel  of  a  witness,  Clark  v.  Binney,  28. 
If  a  meiubet  consent,  the  church  may  investigate  any  complaiol  ip 
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writing  Bpinst  him  ;  no  malicA  unless  expreu,  3d.  To  impeach  in 
Wriling  n  young  lady  of  good  cliaracter  as  unchaste,  is  a  libel.  Boa- 
well  V.  Osgood,  s.  30. 

Ch.  6.1,  a.  7,  lilicl,  s.  9.  Evidence  in  mitigation  of  damages. 
Action  for  a  libel,  deft,  cannot,  to  bar  it,  or  in  inrtigaiion  of  damages, 
shew  the  pli's.  libel  against  llim,  9.  Words  rharged  ilie  pk.  with 
clieaiiiig  the  Slate.  Held,  the  deft,  conld  not  shew  in  mitigation  of 
dumagps,  Sic,  thai  the  cliarge  was  generally  reported  as  true,  9.  How 
the  words  uttered  mtisi  be  proved.     Several  rules,  9. 

Ch.  63,  8.  8,  pleading  and  evidence,  con.  s.  51.  If  the  evidence 
vary  from  the  plea,  the  pit.  has  judgment ;  cases,  51.  Defl.  may 
sliiiw  the  woi'ds  charged  were  followed  by  other  words,  modifying, 
file.,  S3.  la  the  declaration  it  is  enough  to  slate  the  substance  of  ilie 
word!),  53  ;  cases,  53.  How  the  deft,  may  jnstify  the  speaking  of  the 
words  he  hears,  54.  Evidence  of  general  character,  55;  cases,  55. 
Special  case  of  a  minister  of  the  gospel,  56.  It  belongs  to  the  jniy 
to  decide  if  the  words  were  malicious,  66.  Charge  of  adultery  ;  plea 
not  guilt}-,  and  jusiificalion  ;  iliis  bad.  In  it  is  admitted,  the  speaking  of 
the  words,  57.  Several  points,  57.  Cliflrg«  of  theft,  jnsiificaiion 
alone  pleaded  of  the  truth  of  the  words  spoken,  not  within  the  statute 
1826,  ch.  107,  s.  2,  5B.  If  defl.  fails  malice  is  inferred,  SB.  Oiber 
points,  56. 

DEFAULT,  ch.  175,  a.  1 4,  s.  2'.  Court's  power  to  order  it,  by 
'  consent,     a.  14  con.  s.  11,  default  set  aside  for  variance  in  the  name. 

DELIVERY  OP  GOODS  sold  so  as  to  vest  the  property  in  the 
vendee,  ch.  139,  a.  8,  s.  9 ;  cases. 

DEMURRER  to  evidence,  and  bills  of  exceptions,  ch.  100,  a.  I, 
B.  2  con.  Where  the  party  must  join  in  demurrer ;  rules  and  cases. 
7,  As  to  the  time  of  allowing  a  bill  of  e<[ception ;  when  drawn  up.  IT 
s  judge  erroneously  instruct  a  jury,  where  he  need  not,  may  cause  a 
new  trial,  7.  Other  cases,  7.  a.  1  con.  s.  13,  such  bill  does  not  Be 
on  Stat.  IS20,  ch.  79,  s.  5;  s.  13,  various  other  cases. 

Ch.  100,  a.  2,  s.  9  con. ;  cases. 

Ch.  181,  demurrer,  a.  1  con.  s.  2.  General  rule  the  parly  who  com- 
mits tlie  first  siibMantial  fault  in  pleading,  has  judgment  against  liim. 
Cases  as  to  a  rotten  ship,  &c.,  2.  Much  special  pleading,  and,  twelve 
points  decided  on  demurrers,  fiic. 

Ch.  18],  a.  4,  cases  of  demurrer  in  several  Slates,  con.  s.  14;  15, 
other  cases ;  16,  1 7,  and  16,  various  cases. 

Ch.  336,  a.  5  ;  demurrers  In  equity. 

DEPARTURE,  ch.  180,  a.  4,  s.  9  con.  To  declare  on  a  lease 
and  reply  a  parol  agreement,  is,  fee. 

DEPOSITIONS  AND  AFFIDAVITS,  ch.  87,  a.  2,  s.  2.  Evi- 
dence de  bene  e.ne,  how  it  may  be  used.  Agent's  affidavit  for  a  com- 
niissinn,  2.  One  in  perpelvam,  how  used,  4.  Deposition  once  read 
without  objection,  cannot  be  objected  to,  4.  Notice  to  one  partner,  4. 
Leading  tiuestions  to  a  witness  are  objectionable,  4.'  Both  paTties  tHke 
de|>ositioiia  from  the  files,  the  eSect,  SI. 
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Ch.  8T,  a.  4  con.  s.  23 ;  in  perpetaam  in  New  York  ;  how  taken,  be. 

DETINGT,  ch.  176,  a.  3  con.  s.  34.  Debt  against  an  executor 
is  in  ihe  dftiati  only,  exception  and  case  of  waste. 

DEVIATION,  ch.  40,  a.  12,  a.  21.  None  if  a  vessel  proceed  to 
three  or  more  ports,  to  imkiud  ;  ir  according  to  the  usage  of  trade  and 
oavigaion  at  the  places,  31.  No  deviation  to  sail  from  a  jiori  unpre- 
pared, to  avoid  a  seizure  in  it,  34.    Intention  to  deviate  is  no  deviHtion, 

34.  Important  question  of  deviation,  44,  Tliomdike  o.  Boardmail, 
44.    Maieriat  question,  was  the  risk  increased,  44. 

Ch.  40,  a.  Id,  fraud,  ron.  s.  12.  If  one  insure  all  his  interest  in 
one  policy,  he  cannoi  recover  oti  another,  tliougli  llie  ph.  insure  for 
himself  and  otliers  concerned. 

CI).  40,  s.  16,  freight,  s.  18  con.  Insnrers  on  cargo  are  liable 
whenever  the  insured  tnusi  pay  an  increase  of  freight.  As  the  conse- 
quence of  itie  peril  insured  i^ninst,  IS;  cuseH,  18. 

Ch.  40,  a.  17,  s.  22  con.  Property  is  not  changed  till  delivered  by 
the  neutral  to  the  enemy  of  the  captor;  eases,  22.  Vessel  destined 
for  on  enemy's  port  clears  ont  for  a   neutral  one,  policy  not  avoided, 

35.  Wlien  the  risk  is  not  increased,  25 ;  remark,  25. 
DIFFERENT  STATES,  citizens  of,  ch.  176,  a.  3,s.  33.    Land 

titles  in,  wills  as  io,  ch.  223,  a.  i,  s.  6,  7.     See  Lex  Ltci. 

DISCHARGE  AND  DEFEASANCE,  ch.  157,  s.22.  A  spe- 
cialty received  as  a  coltnttrid  security  for  a  simple  contract  debt,  does 
not  discharge  it.  33,  if  a  creditor  take  his  debtor's  note,  endoi'se  it, 
and  get  it  discounted  at  a  hank,  &c.  creditor  pays  the  note,  the  6rst 
debt  is  not  discharged.     24,  othsr  cases. 

DISCLAIMER,  ch.  176,  a.  12  con.  s.  31,  bow  pleaded.  Several 
cases,  31. 

DISCONTINUANCE,  ch.  1 14,  a.  30,  s.  7  ;  case,  3  Har.  &  Me 
Hen.  443.      17,  18,  cases  of  discontinuance. 

Ch.  175,  a.  11,  of  actions,  s.  24.  Rule  of  discon  tin  nance  when 
not  of  riourse. 

DISCOVERY  IN  EQUITY,  cli.  226,  a.  2,  s.  7,  10,  21. 

DISTURBANCE,  ch.  64,  a.  3,  of  common  of  pasture  in  New 
York,  Sic.  also  of  estovers,  19.     The  various  properties  thereof.  Id. 

Ch.  64,  a.  4,  s.  8.  The  domicil  of  a  fishermau  wlio  lives  in  his 
boat  in  the  summer,  a.  4  con.  s.  13,  action  on  statute  18S2,  ch.  104, 
collector  of  taxes'  return,  &c. 

DIVORCE,  effect  of,  ch.  46,  a.  9 ;  cases. 

DONATIO  CAUSA  MORTIS,  ch.  43,  a.  11,  a.  11  con. 

DOUBLE  PLEADINGS,  ch.  180,  a.  3,  s.  1.  Payment  and  non 
ut/offutn  joined,  5;  so  nan  demisit  and  no  rem  in  arrears,  3.  Whea 
to  move,  so  to  p!eid,  3.     6,  Gling,  &^c. 

DOWER,  ch.  130,  a.  4,  s.  3.  Husband's  tenant  cannot  deny  her 
dower,  4  con.,  third  means  a  third  of  tlie  neti  profits  of  on  office,  fee. 
8,  wife  cannot  bar  it  by  a  release  to  her  husband.  Where  she  alone 
tnajr  release  it,  8.     Dower  rests  in  action  only,  8 ;  and  cannot  be  ai- 
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s^ed,  ite.,  8;  casei,  8.  Where  dower  remsios,  IS  roa.'  Aaairard 
bars  dower  by  estopp(>],  13.  No  dower  in  an  estsle  per  autrr  na,  13. 
Nor  if  (he  morigHgor  married  and  then  rfJeoMS  to  (lie  inongaj^,  12. 
Nor  in  wild  lands,  40.  Nor  in  iiaprnvements  mad«  after  her  huaband 
sold,40.  A  third  of  the  income,  40.  Count  in  dower  uMk'aiAi/Aaisi,  46 
COD.  Plea  in  bar  the  pit.  is  ati  alien ;  replication  she  and  her  fatislMnd 
came  t  <  N.  York  in  178G;  benaturalind  in  1803;  purchased  in  1804] 
died  J  830.  She  recovered  on  the  New  York  act.  An  alien  widow  of  i 
natural  born  citizen  \a  not  dowable  hut  by  Mid  act  4ft.  Eightother  poiiMs 
decided,  45  ;  confirmed  in  the  court  of  errors,  4r).  Dower  vthen  the 
mortgage  is  paid,  Stc.,  6  con.  No  dower  when  the  mortage  remains 
though  assigned,  73  con.  The  assignment  of  dower  is  void  after  the 
tenant's  deatli,  ihnu^h  judgment  before  it,  78  con.  A  deed  executed 
by  husband  and  wife,  but  containing  no  words  of  grant  by  her,  doei 
not  convey  her  estate  in  the  land,  (a  fee,)  nor  her  dower,  80  coo. 
Several  other  points  decided,  80.  Dower  by  long  usage  in  Pwinsylvi- 
nia  in  a  trust  estate,  80  ;  a.  4  con.  added,  s.  94,  how  doner  is  exclud- 
ed ill  a  fee  by  eppoiatmeni ;  cases,  94.  Asaigninmt  of  dower  need 
not  be  in  writing,  95.  A  guardian  may  assign  dower,  96.  Assigned 
by  commissioners,  07.  Dower  in  parcels,  9&.  Special  pleadings  in 
dower,  99 ;  points,  99.  The  husband's  seizin  necessary  for  dower,  100. 

DUELLING,  ch.  304,  a.  6,  con.  s.  9.     New  York  i«t  agtifut,  of 
Nov.  5,  1616;  10,  n,  cases. 

DURESS  AND  PER  MiNAS,  cb.  U8  cob.  s.  3S. 
duress  of  goods  avoida  a  contract. 


E. 

EAVES-DROPPING  Is  indictabte,  ch.  218,  a.  2,  s.  33. 

EJECTMENT,  ch.  178,  a.  14,  pleadings  in,  s.  1.    See  Pleadings. 

ENDORSER.     See  Writs. 

ENTRY  AND  POSSESSION,  ch.  132,  a.  Scon,  s.' 13.  Where 
one  in  reinaiitder  has  a  new  right  uf  entry. 

Ch.  132,  a.  6,  s.  t.  O.ie  tenant  in  cr>cninon  has  a  writ  of  forcible 
entry  atone,  against  a  siranger;  othfr  points  deciiled,  1.  What  the 
pit.  must  stale,  1.  a.  6  con.  s.  19.  An  in(]uisiiion  abated  as  to  the 
detainer,  and  affirmed  as  to  the  forcible  entry  ;  a  warrant  of  forcible 
entry  need  not  staie  the  boundaries  of  the  land,  19.  Wbal  is  eri- 
dence,  Sif.,  19.     Other  points,  19.     Twenty  years'  pnesassion,  19. 

Cli.  I3i,  a.  7  con.  s.  16.  Title  in  Connecticut  on  Gfteen  yean* 
adverse  possession  ;  several  important  points  stated  as  law,  16. 

Ch.  132,  a.  8  con.  s.  19.  It  is  best  for  the  pit's,  lessor  in  eject- 
ment to  bring  trespass  in  his  own  name,  (or  the  meme  pro&ts ;  bow 
the  pit.  in  Uiis  action  for  mesne  profits  must  prove  possession,  30.  It 
is  euough  the  pit.  in  bis  writ  of  entry  count  on  bis  own  seisin ;  piove 
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it  and  rncoTer,  SI.  Hon  he  counls  on  his  ancestor's  seisin,  and  his 
ouster;  the  wrong  dies  with  him,  21.  If  in  abatement,  inlrnston, 
&!?.,  SI.  In  Lilbrd's  case  the  fenffie  of  llie  disseisor  coming  m 
by  ittle,  he  is  not  liable  to  trespass  for  the  mesne  profits,  32.  So  in 
New  York,  2B. 

ENTRY,  writ  flr,ch.  178,  a.  15;  and  in  the  ^ibus,  be;  cases. 

EQUITY.  Does  not  compel  b  conveyance  on  n  title  donbtrul; 
sometimen  views  time  noi  msterinl,  end  sometimes  makes  compensn- 
lion,  ch.  1,  B.  T,  s.  41  con.  If  irostees  by  mistake  agree  to  sell  for 
an  inadequate  price,  equity  does  not  compel  execuiion. 

Ch.  235,  Federal  principles  and  cases.  In  a.  3,  s.  9,  rules  of 
evidence  the  same  in  law  and  equity. 

Ch.  325,  a.  5.  s.  2.  As  to  specific  performnnre ;  cases,  2.  8, 
Where  adminisirstnrs  ere  entitled  in  speciGc  performant-e.  13  con. 
oilier  cases.  So  22.  23,  Equity  jurisdiction  as  to  fraiiHolent  deeds. 
24,  A  court  of  equity  in  New  York  can  enforce  a  coniract  made  in 
Cuba,  to  coiirey  lands  in  AlabsmH.  26,  How  equity  jurisdiction  is 
efieclual;  directs  an  issue  to  a  jitry.  26,  Important  mortgage  case 
and  numerous  points  decided.  27,  To  compel  specific  peilbrmance 
of  eovenanis. 

Ch.  225,  a.' 6,  s.  14  con.  Jurisdicrion  in  Maryland  extensive; 
where  chancery  does  not  decree  the  peiformnnce  of  contracts ;  cases, 
16.  Executor  liable  for  duties  on  his  probate  bond,  d2.  Casea,  52. 
53,  Where  debts  are  charged  on  the  estate  devised.  54,  As  io  set- 
ting ande  a  conveyance,  father  who  can  convey  is  old  end  said  lo  be 
wider  undue  influence. 

Ch.  2SA,  a.  7.  Power  in  equity  to  correct  mistakes  in  contracts ; 
a  mistake  in  law  merely,  relieved  agaixst  in  equity  ;  cases,  1 .  9. 
Case  of  nadne  influence  on  a  weak  mind  ;  cases,  9.  10,  Mistake 
83  to  a  coal  mine  in  land  sold;  cases,  10.  11,  A  bill  for  relief 
against  undue  advanuges  taken  of  the  necessities  of  a  debtor ; 
cases,  II. 

Ch.  22$,  a.  IS  con.  State  jurisdiction,  funher  eases,  1 .  North 
CBrolinH,acirieen  is  not  sent  out  of  the  Statu  to  seek  redress  at  law; 
cases,  1.  Other  cases;  Kentucky,  sundry  cases,  3.  Tennessee, 
several  cases,  S. 

Cb.  236,  Pleadings  in  equity,  be.,  3.  Bill,  8ie.,  3  con.  What  it 
must  slate,  7.  Chancery  can  aid  ■  judgment  and  execution  creditor 
lo  discover  and  reach  property  of  ilie  debtor  ix  any  hands ;  an 
answer  to  a  bill  nf  discovery,  is  evidence  for  the  deft,  till  disproved. 
10,  Amended  bill,  when  it  takes  date.  14,  How  oue  of -several -may 
proceed  agninst  a  part,  &.c.;  caSes,  14.  And  panics  having  oiie  in- 
terest to  be  joined.  22,  Chancery  has  jurisdiction  in  all  cases  in 
-which  a  discovery  is  necessary. 

Ch.  236,  a.  6.  Demurrer  to  the  pit's,  bill,  39  con.  Chanceiy 
jurisdiction ;  cases,  99.  30,  Massachusclls  court  caa  decree  specific 
pei-.onnance ;  other  points,  30. 
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Ch.  336,  ft.  6.  Plea  in  bar,  10  con.  Equity  regards  tbe  limn 
in  till]  acr?  of  limitations. 

Cli.  336,  a.  7.  Answers  con.  s.  31.  Bill  for  account  and  dis- 
covery as  lo  gnods,  &.c. ;  plea,  act  of  limilatlons,  Sic,  overruled, 
because  a  irutl  case;  defts.  ordered  to  put  in  a  full  answer ;  several 
paints  decided,  31. 

Cli.  226,  a.  9.  Cro*s  bill,  &.C.,  s.  3  con.  Where  a  new  hearing 
on  a  supplementary  bill  ;  cases,  3.  Supplemental  bill  in  llie  case 
of  a  mortgBge;  llie  proceedings,  3.  Bill  of  Inierptirader -,  parly 
double  insed  by  iwo  places;  ciises  of  iiiterpleiider,  3. 

Cli,  220,  Bill  of  review  con.  a.  II,  s.  7.  Ciiaucellor's  inlercsl, 
Stc. ;  points  decided.      8,  How  limited  as  lo  time. 

Ci).  326,  a.  12,  Decret^s  in  e<]iii(y,  s.  9. 

Ch.  326,  a.  12  con.  s.  21,  Decree  how  supported.  22,  Decree 
of  dismissal. 

Ch.  236,  a.  13.  Injunctions,  s.  I  con.  Sundry  cases  of  injunc- 
tions, to  8.  15. 

Cli.  326,  a.  14.  Ac  axeat  regno,  when  of  right,  Stc.,  s.  6,  7,  8; 
casen. 

Ch.  326,  n.  15.  Practice  in  equity,  s.  1.  Issue  to  a  jury  refus- 
ed.    15,  Sfqtiesiratinn,  liow  awarded. 

Ch.  226,  a.  16.     Piiriies  disclosing;  cases,  s.  12  con. 

Ch.  336,  a.  L7.  What  is  a  fraudulent  decree  con.  s.  5.  Cases, 
5,  6,  7,  3. 

Cli.  236,  a.  IS.  Part  deltcfum,  in  pari  delicto;  writ  of  assistance. 

ERROK,  writnf.ch.  137,  a,  4.  Cases  con.  to  s.  6,  n.  4  con.  s.  31. 
Does  not  lie  on  an  arrest  of  judgment ;  one  niiiy  have  judgment 
agniiTsl  himself  in  order  to  bring  error ;  no  error  where  the  law  court 
expresses  no  opinion,  22.  Other  points,  33.  Where  judgment  is 
only  for  costs,  no  ground  of  error,  33.  Error  does  not  ho  for  ibo 
deft,  below,  defaulted,  24.     Oilier  (mints,  24.- 

Ch.  137,  a.  5  cim.  s.  31.  Error  lies  from  the  supreme  court  nf 
the  United  States  on  a  judgment  of  the  circuit  cnurr,  awarding  a 
peremptory  tanndanui;  decree  af^aiiist  one  dead,  his  heirs  have  er- 
ror, 22.  Execution  may  issue  as  so.'n  as  a  judgment  is  perfecied, 
subject  to  a  writ  of  error,  33.  Other  points,  23.  Error  limited  to 
five  years,  tic..,  34.  Points,  34.  Error  lies,  if  the  common  pleas 
improperly  refuse  to  nonsuit  the  ph.,  25. 

Ch.  137,  a.  6,  E.  9  con.  Error  to  enter  judgment  too  soon; 
judgment  of  a  competent  court  is  conclusive  till  reversed,  9. 

Ch.  137,  D.  9,  s.  4.  After  goods  cfp  seized  an  fi.  fa.  error  is  no 
tvpfrtedrat  ;  venditio  uiexponat,  4.  Error  rorom  no^u,  11.  How 
error  must  appear  below,  12.  Plea  ;  nul  Utl  rerord,  ^c,  13.  Court 
of  appeals  cannot  notice  instructions  to  a  jury  but  by  hilj  uf  excep- 
tions, 14.     Ph.  may  assign  common  error,  &c.,  15. 

CU.  137,  a.  10, 1.  6,  Writ  of  diminution  ordered. 
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Ch.  ISY,  a.  15  con.  b.  93.     ErrAr  as  to  costs  only. 

Ch.  137,  a.  16  cod.  Error  in  Pennsylvania,  on  several  statutes, 
8ic.,  s.  8.     Rules  and  cases,  10. 

ESCAPES,  FALSE  RETURNS,  AND  RESCUES,  ch.  65,  a. 
1,  s.  3.  No  escape  where  the  execution  is  not  under  sea) ;  no  ac- 
tion for  an  escape,  on  mesne  process,  except,  9. 

Ch.  65,  a.  3,  s,  13.  Same  principle  as  in  hen  v.  Ganset ;  to  ar- 
rest a  debtor,  the  officer  may  break  open  a  warehouse,  store,  or  barn 
not  coonecied  to  a  dwelling  house,  13.  So  its  inner  doors,  13,  What 
is  a  valid  levy,  13.  Officer  may  enter  deft's.  house  in  replevin  to 
search  for  goods,  39.  Cannot  break  open  an  outer  door  on  civil  pro- 
cess, 30.     What  is  a  door  shut,  30. 

Ch.  65,  a..  4,  s.  6.  As  to  8  demand  on  a  contract  on  Sunday ; 
sales,  &c. ;  where  a  foreign  consul  cannot  ohject  to  state  jurisdic- 
tion, 17  con. 

Ch.  65,  a.  5,  s.  20.  Further  cases  of  escapes  ;  as  to  punishment 
ex  poitfaeto,  28,  Debt  for  an  escape,  28.  Massachusetts  act  1831, 
ch.  22,  making  the  creditor  liable,  28.  Sheriff  having  a  deft,  in 
execution,  must  obey  a  habeai  corpus  writ,  29. 

Ch.  65,  a.  7,  s.  9.  It  is  a  rescue  if  one  take. cattle  from  a  field- 
driver,  kx. ;  a  debtor  is  arrested  in  Massachusetts  on  mesne  process 
and  escapes  into  New  York,  the  efiect. 

Ch.  66,  a.  9  con.  s.  12.  Case  for  a  false  return  of  nulla  bona 
to  a  writ  of  tare  fadat ;  a  special  case  of  official  misconduct,  12. 
Several  points,  one,  the  officer  cannot  bind  himself  to  one  party 
against  the  other,  12. 

Ch.  65,  a.  11,  s.  6.  A  creditor  gets  judgment  and  execution 
against  bis  debtor ;  is  arrested  and  discharged  by  the  pit's,  consent, 
the  effect,  6.  The  officer  takes  the  debtor's  note  and  returns  the 
execution,  satisfied  of  his  own  authority,  debtor  is  still  liable  to  ihe 
creditor,  6.  Other  points,  6.  In  a  criminal  case,  an  officer  after 
demand,  may  break  doors  in  the  day  or  uighl,  8. 

ESCROW,  ch.  169,  s.  8  con.  What  is  not  an  escrow  ;  so  a  de- 
livery of  a  deed,  1-1.  If  a  deed  he  delivered  or  not  as^n  escrow, 
is  a  jury  question;  cases,  14.  Special  pleadings;  two  important 
questions  decided,  14. 

ESTATES,  ch.  125,  a.  3,  s.  5.  How  the  Iteir  had  the  estate 
before  llie  statute  of  quia  emptore*. 

Ch.  126,  a.  4,  s.  2.  Where  a  creditor  may  attach  the  share  of 
ao  heir ;  cases,  2.     Produce  goes  to  the  heir  ;  cases,  2. 

Ch.  126,  a.  6,  s.  22.  Devisee  understood  though  misnamed  in 
the  will  ;  a  parish  can  bold  property  for  a  school ;  estates  by  limita- 
tions, a.  5,  31.  Several  cases,  31.  44,  cases  examined.  Under  ch. 
125,  R.  6,  Estates  that  will  descend,  s.  2  can,  by  devise,  s  18. 

ESTATES  BY  DESCENT,  on  Massachusetts  statute,  ch.  126 
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a.  1,  s.  2  con.     What  is  no  advancement ;  several  ctses,  3.  Where 
BO  eeUte  escheats  for  waot  of  heirs,  6. 

Cb>  136,  a.  7.  New  provisions  in  Massachusetts  act,  March 
1606  ;  escheals,  s.  7.     Cases,  7. 

Cfa,  136,  a.  2  COD.  s.  8.  Advancement,  and  advtuiceraenls  on  notes, 
&c.,  how  computed  ;  c^es,  ,8.  a.  3,  s.  6,  Where  devisees  tak.e  per 
tiirpet  and  not  per  capita. 

ESTATES  BY  DEVISE,  ch.  127,  a.  I  con.  s.  16.  A  cod:ca 
added,  revoking  a  child's  share  in  the  will,  and  no  devise  over,  as  to 
this  share  testator  dies  inlesiale  ;  other  points  decided,  16. 

Ch.  127,  a.  3,  Estates  devised  on  Massachusetts  statutes,  a.  6. 
When  a  nuncupative  will  is  good  ;  and  evidence  proper  to  establish 
il,  8.  A  wilt  of  real  and  personal  estate,  where  void,  24.  A  minor 
may  make  a  will  oi  personal  estate,  24.  Of  this^  valid,  though  in 
words  of  all  his  estate,  24.  Widow  waives  the  devise  to  her,  she 
has  no  portion  in  the  persdnal  estate,  24. 

Ch.  137,  a.  4,  As  to  sane  mind,  s.  14.     Case   considered,  14. 

Ch.  137,  a.  6,  s.  10.     Who  is  to  prove  the  testator's  insanity. 

Ch.  127,  a.  9  con.  Where  grandchildren  not  named  are  not  for- 
gotten. 

Ch.  127,  a.  10.     Residuum  devised  or  not,  s.'  I,  &c. 

Ch.  137,  a.  11  con.  s.  2.  An  estate  for  life  only,  otl  stat.  March 
1793;  children  living  at  the  testator's  death  took  in  fee,  2. 

Ch.  127,  a.  13,  devise  by  implication,  s.  11. 

Ch.  128,  Estates  in  fee.     See  Fee  Simple  Estates. 

Ch.  129,  Estates  in  tail.     See  Tail  Estates. 

Ch.  130,  Estates  for  life.  See  Life  Estates ;  Curtesy;  Dower; 
Jointures,  Sco. 

Ch.  131,  Estates  by  aliens:     See  Aliens. 

Ch,  132,  Estates  by  entry  and  possession.  See  Entry  and  Pos- 
session. 

Ch.  133,  Estates  for  years,  at  will,  sufferance,  and  other  chattel 
interests.     See  these  heads.' 

Cfa.  134,  Estates  in  common,  parceny,  &t\A  joint-tenancy.  See 
Common,  Tenant  in,  iic. 

Ch.  135,  Estates  in  remainder  and  reversion.  See  Remainder 
and  Reversion. 

Ch.  136,  Estates  by  forfeiture  and  execution.  See  Forfeitiires, 
Executions. 

ESTOPPELS,  plea  of,  in  debt,  ch.  160,  a.  1  con.  s.  35.  Only 
a  party  or  privy  to  a  judicial  decision,  is  estopped.  36,  An  instru- 
ment not  sealed  does  not  estop  ;  if  s  deed  must  be  relied  on,  36. 
Other  cases,  36,  37,  Government  is  not  estopped ;  other  cases,  37. 
38,  An  estoppel  waived  ;  cases. 

Ch.  1 60,  a.  2  con.  s.  6.  Husband  estopped  to  deny  his  roarriage ; 
cases.    7,  No  estoppel  between  vendor  and  vendee  ;    cases.  8,  Es- 
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toppel  by  ju^gmeaU;  cases.  Q,lfA  staU  his  proper^  to  be  B's,  A 
is  esiopped.  10,  An  award  bars  donjer  by  -vnj  of  estoppel ;  cases. 
■  .£STliAYS,  ch,  76,  a.  7^.s.  14  cod.  nbere  one  taking  up  a  stray 
beast  is  not  liable  in  trover. 

EVIDENCE,  ch.  66,.a.  1.  General  principles,  s.  14  con.  'the 
rules  of  evidence  sre  the  same  in  equity  as  st  law;  generaDy  do 
parity,  is  required;  to  prore  more,  than  he  alleges,  &.c.  17  con. 
Where  h^  may  prove  mgre,  &£c.  17.  Cases,  17.  Probata  non 
leamdiim  allegata,  18.  Cases,  18  con.  No  one  is  held  to  accuse  hino' 
sejf^  43.  Explained,  4S  coo.  Defl's  promise  is  on  condition,  hov 
,hf  niusi  prove  it,  Of}-     Cases,  80,     Discordant  testimony,  82. 

Ch.  60,  a.  4  con.  s.  15.  Transfer  of  a  slave  ;  deckrHtions  of 
tbe  patties, at  the  time  ;  a  part  of  ih?  ret  gala;  cases,  15. 

Books  and  public  records,  ch.  SI,  a.  2,  s.  15  con.  Register  of 
bfplism  no  evidence  of  place  of  birth.  Books  of  a  notary  public 
deceased,  how  far  evidence  ;  cases,  37.  Parjsh  register,  how  eri- 
dence,  28.  So  books  of  a  hook  keeper  of  a  bank,  29.  Of  a 
Sfboolmaster,  29.   Jailors'  books  of  entries,  30.    Book  account,  31. 

Cb.  81,  a.  3.  Private  books,  &tc.  con.  s.  14.  Court  does  not 
help  a  par^  to  pry  >nCp  the  papers  of  a  third  person,  except ;  cases, 
14  and  15. 

Cb.  81,  a.  4.  Books  of  account,  s.  5  con.  How  admitted  ; 
cases,  5.  Bank  bopks,  how  admitted,  and  cases,  9  con.  Tiades- 
■  iqeo's  boobs  >  cases,  19,  20,  21. .  Cpramercial  books  in  France,  S3. 

Cb.  82.  Certificates  and  copies,  a.  1,  s.  6  con.;  several  stat- 
utes, as  act  of  coAgress, ,  May  26,  1790,  March,  36,  1804,  8u:. ; 
fia^es  of  certvGcate^s  in  difierent  States. 

Cb.  82,  a.  3.     Copies  of  lost  papers,  s.  I  con. ;  several  cases. 

Cb.  83.  Confessions  and   admissions,  r.  1,  s.  2,;  several  cases; 
and  7  con.    Added  cases  in  sections  46  to  53. 
„     Cb.  84.     CharajCter  in  issue,  a.  ^,  s.  8.     Want  of  chastilyina 
bastard  case;  cases,  10,  II,  12. 

Ch.  85.     Damages,  iic.  a.  1,  s.  4  ;  cases.  ' 

Cb.  86.  Deeds,  ^q.  a.  1,  s.  8  con. ;  cases;  and  cases,  S3  to. 
38 ;  and  a.  3,  s.  8,  cases,  and  14,  cases.  Art.  4,  s.  8,  cases ;  36 
con. ;  36  con.     Art.  5,  s.  3  con. 

Ch.  87, ,  Depositions  and  affidavits,  a.  3,  s.  3  con.  Cases,  4  con. 
31  coa,     Art.  4  con.  s.  33. 

Ch.  88.     Handwriting,  a.  1,  s.  3  coo.     17  con.  cases. 

Ch.  89.  Hearsay  and  reputation,  a.  3,  s.  2  con.  30  con.  cases. 
Art.  4,  s.  4  con.     10.     Added  oases,  33  to  36. 

Cb.  90,  interest  in  witnesses.  Art.  I ,  s.  2,  general  principles. 
8  con. ;  cases.     17  con.  cases.     35. 

Ch.  90,  a.  29.     Agents,  a.  I ;  6. 

Cb,  90,  a.  3.     Attofnies,  Bu,  s.  2. 
1  Cb,  90,  a.  4-     CfiTpoiators,  s.  10 ;  caies. 
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Cb.  90,  a.  5.     Factors,  &c.  s.  2. 

Cb.  90,  a.  6.  Guardians,  admmislratoTs,  he.  a.  3  cod.  ;  casas. 
8  con. 

Ch.  90,  H.  7.     Husband  and  wife,  s.  6.  12  con. 

Cb.  90,  a.  8.     JoinMenants,  Sic.  s.  3. 

Ch.  90,  a.  9,  master  and  servant.     See  Master  and  Servant. 

Ch.  90,  a.  10.  Interest  of  parties  in  negotiable  coDtrsets,  s.  6 
con. ;  cases.     13,  cases.    23. 

Cti.  90,  a.  11.     Various  interests,  3.  4.     10.     34  con.  cases. 

Cb.  90,  a.  12.  Will,  bow  proved,  s.  1.  Hany^  cases,  1, 3,  3,  6. 
29  to  41. 

Cb.  91.  Issues  ;  proper  evidence  in,  a.  3,  s.  2  ;  non  astiunpiit; 
cases. 

Ch.  91,  a.  4.  Actions  of  debt,  s.  €.  Art.  5,  non  at  fachm. 
See  ^on  tat  factum. 

Ch.  91,  a.  6,  in  ejectioent. 

Ch.  91,  a.  7.  Replevin,  a.  8.  In  trespass,  s.  3  coo.  13  con. 
cties. 

Cb.  91,  a.  9,  matters  made  evidence  by  statute.  Art.  10,  in 
criminal  cases.     Art.  1,  s.  1  con. 

Ch.  93,  ouster,     s.  11  coo.  cases. 

Cli.  93.  Parol  evidence,  a.  1  con.  s.  9.     10,  cases. 

Ch.  93,  a.  3,  s.  1  con.,  cases ;  6  con. ;  13  con. ;  14  con. ;  38 
con. ;  and  cases,  47  to  51. 

Ch.  94.  Presumptive  evidence,  a.  1,  s.  1  con. ;  cases. 

Ch.  94,  a.  3  con.     Cases,  s.   7  to  11.     Art.  4,  s.  4  con.    10. 

Ch.  95.     Records,  a.  1,  G.  10.     11,  cases. 

Cb.  96.  Verdicts  and  judgmeols,  a.  1,  s.  1  con.  16  con.  Art. 
1  con.;  cases,  s.  S3  to  29. 

Ch.  96,  q.  4,  s.  4  con.  Cases,  10  con.  Art.  4  con. ;  cases,  24, 
36. 

Cb.  97.     Writings  not  sealed,  a.  3,  s.  3. 

Cb.  97,  a.  3  con.     Cases  in,  17  to  21. 

Ch.  98.  Witnesses,  s.  9  con. ;  cases.  32  con.  cases.  Added 
38,  to  43,  cases. 

Ch.  99,  several  matters  in  evidence.     19  con.,  cases.     37  con. 

Cb.  100.  Demurrer  to  evidence,  and  bills  of  exceptions,  a.  1, 
s.  2  con.  7  COD.  cases.  13,  added  cases.  See  the  severs)  chap- 
ters and  beads,  as  above  stated. 

EXCEPTIONS,  bills  of,  ch.  100. 

EXCESS.     See  Power. 

EXECUTION,  estates  fay,  ch.  136,  a.  9  coo.  s.  2,  where  the 
creditor  discfaarges  the  attaching  officer.  As  to  what  may  be  seized 
and  sold  in  New  York  on  an  execution,  2.  As  wheat  growing, 
bank  bills,  money,  and  everything  of  a  tangible  nature,  except  cboses 
in  action  3.     And  articles  expressly  exempted,  3.     Estate  of  cm- 
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riM  que  tnut  may  be  sold,  3.  Delivery  of  the  execution  to  the  of- 
ficer binds  personal  property,  3.  Cases,  3.  Officer  may  deliver 
the  goods  to  the  creditor,  be  bids  oS,  without  payment,  s.  3.  Cases, 
3.     Exception,  3. 

Ch.  l36,  a.  13,  a,  3.  A  mere  seizure  of  property  on  execution 
does  not  devest  the  debtor's  right,  be. ;  other  points,  3.  How  the 
judgment  debtor  must  plead  d  levy  on  land,  3. 

Ch.  136,  a.  14,  s.  19.  Gioods  must  be  sold  in  four  days  after 
seized ;  what  are  tools  of  a  man's  trade,  23.  The  attorney  an  ap- 
praiser, 30  con.  Other  points,  30.  Guardian  of  a  spendtlirift  may 
appoint  one  appraiser  sod  receive  seisin,  32.  Six  other  points,  33. 
Art.  14  coo.  8.  36.  Levy  on  the  part  of  a  tenant  in  common,  how 
described  ;  other  points,  36.  Execution  extended  on  land  must  he 
returaed  into  the  clerk's  office  to  be  used  ;  no  time  fixed,  37.  In- 
different the  same  as  disinterested,  37.  The  effect  of  levies,  38. 
Cases,  36.  The  redemption  of  an  estate  levied  on,  39.  Cases,  39. 
Judgment  creditor's  right  to  redeem ;  cases,  40.  Where  he  has  no 
time,  50  cannot  redeem,  41.  Levy  on  sufEcient  personal  iproperty 
extinguishes  the  judgment,  43.  Judgment  must  attach  on  some  es- 
tate of  tbe  debtor,  44.  Cases,  44.  B  has  a  lease  of  my  furniture 
for  a  year,  bis  property  therein  is  liable,  Sic.  45. 

Ch.  136,  a.  16.  Estate  Uable  on  execution  or  not,  s.  15  con. 
When  not  in  i  kilo  of  bric^ ;  stage  coach  ready  to  start  atuchable, 
16.  But  a  mortgagee's  estate  is  not,  before  entry,  16.  If  before 
foreclosure,  16.  Cases,  16.  South  Carolina  executioo  binds  from 
its  delivery  to  the  sheriff,  32.  How  pleaded,  33.  His  return  good  ; 
eases,  34.  A  vested  remainder  on  a  life  estate  may  be  levied  on, 
35.  The  sheriff's  deed  in  New  York  ;  act,  April  12,  1820,  allows 
the  debtor  a  year  to  redeem,  36.  Got)ds  taken  on  execution  must 
not  be  left  with  the  debtor,  37.  Other  points,  37.  Priority  among 
judgment  creditors,  38.  North  Carolina }  an  equity  of  redemption 
cannot  be  sold  on  an  execution  at  law,  39.  Which  execution  has 
priority,  40.  Sheriff's  hill  of  sale  of  a  slave  like  any  other,  41. 
Conn  divided  monies  bMween  two  creditors  ;  cases,  43.  What  is 
a  return  to  the  next  court,  43.  Cases,  43.  Where  a  jury  de  inqvi' 
rmdo  proprietatt  protects  the  officer,  44.  Replevin  bond  takes  ef- 
fect from  the  delivery ;  cases,  45.  Creditor's  fraud  in  bidding 
makes  the  sale  void,  46.  The  owner's  consent  to  sheriff's  giving 
poisesaoD,  47.  In  Tennessee,  may  sell  the  debtor's  land  in  anoth- 
er's possession,  claiming  adversely  ;  cases,  46.  Sheriff  liable,  if 
his  deputy  neglect  seasonably  to  return  an  execution ;  cases,  49. 
Where  land  u  not  liable  to  be  levied  on,  50. 

Ch.  136,  a.  17  con.  Executor  satisfied  or  not,  con.  s.  39,  Sher- 
iff takea  tbe  debtor's  note,  and  discharges  him,  tbe  creditor  may 
consider  it  an  escape,  or  sue  for  money  had,  be. 

Ch.  136,  a.  19,  late  cases,   a.  1,  trust  estate  cannot  be  levied  on, 
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d^c.  10,  lands  mortgaged  \ev\ed  oa  as  if  not  mortgaged ;  cased, 
10.  Fortbcoming  bond  in  Virginia,  when  valid,  bow  ukcn,  ltci\S3. 
Several  cases,  S3.  The  ten  yews'  judgment'  liea,  24.  .  .ConH^l- 
lowed  tlie officer's  endorsement,  d^c.  to bedetned^ 901  '  Plt-iaejeci- 
ment  got  possession  of  too  much  Innd,  court  orderedio  retum-the 
siirplus,  26.  ..;,.. 

EXECUTORS  AND  ADMINISTRATORS,  ch.  2fl,  a.  1,  s. 
6  con.  A  legacy  is  not  a  debt.  If  an  impmper  penoo  be  tppaint- 
ed  administrator,  his  acts  are  valid  while  adniniatraior,  9.  Wife's 
personal  property  is  duly  settled  in  tnntees forherandhev  faeiiv;  «be 
dies,  ber  nearest  blood  relation  HdminiMMs,  9.  Not  ber  fautbaod,  9. 
Two  wills,  one  in  England  and  one  in  Virginia,  proceedi^,  9. 
Though  the  widow  dispute  the  will,  yet'  when  proved  At  U  entkled 
lo  administration,  10.  Oth^r  points  settled,  1(X.  How  .the  exocMor 
or  administrator  must  apply  assets,  18.  Power  to  ibe  moitgagee  to 
sdl  in  New  York ;  executor  appointed  in  another  StatenMyisell, 
19.  Power  being  from  the  mongagor,  1».  Sucli  execBtoc  ean 
sue  in  Kentucky,  30  ;  statute  1811.^  AdiainistiatioD  grurted  in  one 
State  is  not  in  force  in  another,  31 .  Nor  ohb  the  adratnittrator  en- 
dorse a  note,  21. 

Ch.  29,  a:  2,  s.  3,  33  and  23.  Ch.  3.  The  rule  in  Virginia ; 
other  points  settled,  3.  Bond  in  Kentacl^,  somewhatdifierent,  6  con. 

Ch.  29,  a.  3,  9.  2:  No  liceni«  to  s«H  wbore  :  ezenuiars  give 
bonds  to  pay  detria  and  legaciei,  and  other  poirtS'-settledr  €.        • 

Ch:  39,  a.  3,  s.'  14.  Where  an  adtntDistretor  mayreoBver  a  note 
his  intestate  could  not ;  promise  of  martiaga  does'  not  nurivei  14. 
Administrator  may  occupy  ibe  real  estate  «hh>th«beira^coD8ent,14. 

Ch.  29,  a.  4.  De^ttor  made  execuMr,  the  efleci^  StcJ  c  8.  Sev- 
eral  things  settled,  19  ;  one  a  naked  aatherity  to  sell.  .■•' 

Ch.  S9«  a.  6,  s.  2.  Execntor  of  bia  own  wroi^ ;  misuse  of  the 
testator's  property,  s.  1.'  Sureties  of  SKBcuiors,  bow  ftr  bald,  13. 
Several  points  settled,  13.  ■    :      i 

Oi.  39,  a. -7,  s.  9.  What  is  waste  in  an  administrator;  bow 
liable ;  case  of  an  escape,  and  several  matters,  10.      " 

Cb.  39,  s.  8,  3.  10  eon.  Th«  administraior.may^r^  purchase 
the  intestate's  lands  of  his  h«irs  ;  otherwise  if  dnpricefaeiiteaffi- 
eientj  10.  Htfw  liable  for  estate  sold  on  his  boad,  uader*taV:l817, 
chi  190  ;  does  not  refase'to  account  till  citsitiby  tbe^judge,  11. 
Virginia  ant  adminislrator  may  sue  a  judgment  reooversd  l^.  the  ex- 
eeutAT,  17.  Two  judges  to  one,  17.  'Froceedinga  againBt  m  .ad- 
ministrator for  mooies  to  be  accounted  for,  30.  A,  adminiHiator, 
dies,  his  account  not  settled,  bis  admimsiratar  must  aatde  it^.31 
An  important  case  of  imputed  fraud  and  <  iniohvncy'in  New  Tork, 
cb.  29,  a.  16.  .  . 

Ch.'29,  a.  16,  s.  1.  Administrator  has  trespass  for  an  injury  to 
personal  estate  committed  aftw  the  ittMstata'4:asHh''and  bdon  ad- 
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ritinistTMion  granted'}  whsre  theexecuter  »^'  suatn  h»  own  right, 
V:  AdibiDi^moT  hia  an  action  to  foreclosQ  a  mongsge  to  the  in* 
testate,  1;  Gsts  jurigmenl,  may  sue  it  in  Iiis  own  name,  2.  If  two 
administrators  sue,  oile  a-fema  sole,  and  siie  marries,  the  other  pro- 
ceeds alone,  3.  Plea  in  abalemenl,  3.  Tlie  promise  to  the  testa- 
tor being  barred-  by  the  act  o(  limitslions,  defc  makes  a  promise 
to  the  executor,  he  must  declare  on  tbi«,  lOi  Administrator  cannot 
reviTB  a  debt  the  intestate  owes  him,  10.  How  he  must  plead,  .8ic. 
10. .  If  an  administrator  ship  th4  intestate's  effects  and  they  are  lost, 
he  is  Itahle,  IT.     Plene  administravit  pleaded,  19. 

Ch.  29,  a.  16,  s.  34  con.  Executor  or  administrator  pleads  a  false 
plea,  the  judgment  is  tfe  bonit  testaloris,  ted  non  de  bonit  propnit,  kc. ; 
one  executor  or  administrator  admits  a  debt  is  due,  the  others  may 
deny  it,  35.    Special  pleading,  36. 

Ch.  29.  a.  19  con.  s.  10.  Executor's  compensation  in  New  York; 
probate  powers  in  New  York,  11.     Costs,  kc,  12. 

Ch.  90,  a.  6,  s.  3-8  con.    Cases  in  which  witnesses  or  not. 

EXECUTORY  ESTATES,  eh.  114,  a<  3.     A  summary :view 
of,  s.  12.     1  Mason,  208-228,  further  authorities.     29  con.  Case  at 
common  law  j  statute  of  uses. 
-  EXTORTION,  ch.  204,  a.  11  con.  s.  9.     By  a  justice  of  the 
peace,  &c. 


FACTOR,  ch.  30,  a.  1,  s.  3.  His  lien  how  linntsd ;:  his  .uositive 
instructions  fronrhis  principal  are  soperior  to  any  usage,  3l  How-  he 
may  sell  and  pay  his  own  debt,  9,  Directed  to  s^  for  cash,  he  can- 
not trust,  9.  If  under  a  general  power  he  acts  faithfully,  he  is  not  Sa- 
ble for  losses,  10.  Must  use  ordinary  diligeooeto  find  the  discredit 
or  insolvency  of  the  man  be  trusts,  10.    Other  points  settled,  10.     , 

Ch.  30,  a.  3  eon.  Where  payment  to  him  is  valid,  s.  2.  How 
merchants  may  malce  themselves  tactors,  and  liable,  2. 

'  Ch.  30,  a.  7.  He  cannot  pawn ;  same  principle  1  Mason,  440  ; 
cases. 

'  Ch.  30,  a.  8,  s.  1  ccn.  The  principal  can  recover  wherever  :be 
«aff  trace  his  property,  and  distinguish  it  or  its  proceeds.  See 
Agent,  tic. 

Ch.  30,  a.  9.  Factor  acting  on  his  own  account,  e.  12.  Where 
the  factor  assumes  the  outstanding  debts,  12  ;  his  clear  intention  to 
asanme  must  appear,  12 ;  though  be  advance  the  value  of  his  princi- 
pal's goods,  &£c.,  yet  be  most  obey  his  orders,  13 ;  if  he  do  not,  and 
the  price  falls,  it  is  the  factor's  loss,  13.  Sellmg  on  credit  does  not, 
per  $ei  make  him  liable;  other  points  decided,  14. 

Ch.  30,  a.  11,  s.  4  con.    He  sells  to  one  in  good  credit,  takes  bis 


D,=;,lz...,C00gIC 


768  INDEX. 

note  for  ninety  days  to  himself,  before  the  note  is  due  the  vendee 
fails,  the  loss  is  the  principal's ;  cases,  4  The  liahiltty  of  factors  and 
consignees  to  their  principals,  16,  It  seema,  a  factor  is  not,  bound  to 
remit  a  balance  at  his  own  risk,  16.  Where  the  jury  may  presume  a 
note  is  paid  to  the  factor,  17,     See  Agent,  &«. 

Ch.  90,  a.  5.     Where  witnesses,  s.  2  con. 

FALSE  PRETENCES.  See  Cheatbg,  ch  203;  ch.  221,  a. 
18,  cases  of — how  punished,  6ic. 

FEE  SfflPLE  ESTATES,  a.  1  con.  Words  that  ^ve  a  fee ; 
cases,  s.  3. 

Ch.  128,  a.  2.  Words  giving  a  fee,  s.  3  con.  Same,  7.  Pur- 
chaser not  bound  to  see  the  purchase  money  applied,  flu.,  7.  Paying 
debts,  &c.,  13  con.     Other  cases,  13. 

Cb.  128,  a.  3,  s.  4.    Words  giving  a  fee ;  cases,  4. 

Ch.  128,  a  5  COD,  s.  10.  Where  tlie  estate  opens  to  let  in  after- 
born  cbrtdren. 

FEES,  ch.  31,  3.  5.  Physician  of  another  State,  practising  in 
MassBchuaetts,  is  subject  to  her  acts  of  1617,  cb.  131,  and  1818,  ch. 
118;  officer  has  an  action  against  the  pit.,  for  serving  his  writ,  fw 
storage  paid,  and  interest  on  monies  paid,  33. 

FELONY,  ch.  200,  a.  1,  s.  13.  ladictment  for  ft  conspiracy; 
pleadings,  tiic. ;  a  prisoner  examined  before  a  magistrate,  (»  a  chaige 
of  felony,  is  not  entitled,  aa  of  right,  to  have  counsel,  IS.  It  is  felony 
for  a  man  who  elopes  with  another's  wife,  to  take  his  goods,  &c. 

Cb.  221,  a.  18.'    Many  cases  of,  and  punishments. 

FENCES,  cb.  66,  a.  1  con.  s.  8.  Practice  how  proved ;  special 
pleadings ;  parol  proof  is  admissible  to  prove  usage  in  r^iairing,  be., 
partition  fences,  and  to  show  prescription ;  cases,  6.  Fence  by  pre- 
scription, 9 ;  cases,  9. 

Ch.  66,  a.  3,  s.  1 .  Case  like  that  of  Rust  v.  Low ;  so  Dorartoa 
«.  Payne ;  those  cases  recogniEed  as  law ;  public  has  no  right  to  put 
their  cattle  on  the  hiriiway  to  ^ore,  1. 

FER.£  NATURE,  cb.  76,  a.  9,  s.  3.  The  rule  parttu  tequi- 
iur  tientran,  ever  followed,  &c. ;  slave  cases ;  where  a  man  does  or 
does  not  acquire  property  in  one,  4.     In  bees,  15  con. 

FERRIES,  ch.  67,  a.  2,  s.  8.  The  cdooy  law  of  1641,  deactftes 
public  end  private  ferries  ;  the  public  pay  rent  to  the  country ;  when 
one  ferry  is  a  nusance  to  another,  3.  A  ferryman  is  liable  as  a  com- 
iDOD  carrier,  a.  3  con.  s.  3.  He  is  judge  when  to  pass  over,  3; 
cases,  3.  Wbere  a  carriage  is  in  bis  possession,  and  so  he  liable,  3. 
Case  lies  for  persuading  persons  to  leave  my  ferry,  and  pass  over 
another,  3.  If  I  lose  custom  at  my  feriv,  by  A's  setting  up  a  free 
ferry  near  mine,  an  injunction  lies  not,  as  I  have  a  legal  remedy.  . 

FERE,  ch.  59,  a.  10,  s.  2  con.     Set  by  hired  man,  of  his  own  ac- 
cord, and  spread  lo  A's  injury,  master  is  not  liable. 
■  FISHERY,  FLATS,  AND  RIVERS,  oh.  68,  a.    I  con.  s.  2. 
Right  to,  by  prescription  of  forty  years ;  wherever  the  tide  ebbs  and 
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flowi,  the  right  of  fishing,  as  is  that  of  naTigation,  is  common,  S.  ^K- 
'  frrabove  tide  waters,  3.  There,  the  proprietors  of  the  baoks,  3 ;  cases, 
3.  A  jotat  interest  in  a  stream,  4.  No  right  to  divert  a  water  course, 
6.  An  imporUnt  action  of  trespass  for  taking  oysters ;  three  points 
decided,  5. 

Ch.  t>8,  a.  2,  s.  3  con.  Tide  waters,,  flats,  fish,  &£.,  therein  re- 
main as  at  common  law,  in  New  Hampshire.  A  town  grants  to  A, 
a  Gsheiy,  condition  it  make  no  other  grant ;  it  grants  a  right  to  B,  this 
is  void,  yet  A  is  not  liable  to  pay  his  purchase  money.  Bathing  in  the 
sea  is  not  a  common  law  right,  &  con.  Not  presumed,  the  soil  under 
navigable  waters  is  granted  to  a  town,  5. 

^few  Jersey,  rights  in  rivers  there ;  much  contested  case,  and  sundi^ 
points  decided,  5.  A  fishery  belonging  to  several  heirs,  they  divide 
by  each  taking  his  number  of  fish,  7  con.  New  York  adopts  the 
common  law  doctrine  as  to  rivers  not  navigable,  7.  So  in  Connecti- 
cut, 7.  Several  cases ;  shell  fishing  between  high  and  low  water 
mark,  does  not  belong  exclusively  to  the  owners  of  the  adjoining  land, 
5.  The  English  and  American  rule  is,  high  water  mark  of  ordmary 
tidet,  S.  Lands  conveyed  aa  hounded  on  a  river,  it  extends  to  its 
centre,  5.  Other  points,  5.  What  rivers  above  tide  waters,  pubUc 
highways,  10.  Other  principles,  10.  Grant  of  a  part  of  a  stream, 
the  effect,  10.  Flowing  water  is  publiei  juris,  10  :  cases,  10.  The 
operation  of  the  king's  charters  to  the  colonies,  10. 
'  Ch.  68,  a.  3,  s.  4.  Massachusetts  colony  law  of  1641,  does  not 
apply  to  a  thatch  bank,  inc.,  4. 

Ch  68,  a.  4,  s.  3.  Jury  decides  if  the  party's  wharf  is  an  encroach- 
ment  on  the  navigation  privileges.  Sec. ;  a  wharf  that  incommodes  the 
public,  cannot  be  erecteid  by  a  corporation,  Sic.,  3. 

Ch.  68,  a.  6,  s.  10.     Added  further  authorities. 

Ch.  68,  a.  8  con.  s.  8.  See  important  provisions  in  acts  of  con- 
gress, July  29,  1813,  &c. ;  shipping  papers  thereon,  do  not  conclu- 
sively detennine  who  are  the  owners.  Sec.,  as  to  the  fish  taken,  Sic, 
8.     r  isberman's  action  at  common  law,  8. 

'  Ch.  68,  a.  9  con.  s.  2.  On  the  general  principles  the  king,  in  his 
charters  established  in  New  England,  the  citizens  of  one  State  have 
a  right  to  fish,  be.,  in  the  tide  walers  of  the  other  States,  unless  ex- 
cluded especially,  3.  The  situation  of  sixteen  of  the  States  noticed,  2. 
-  FIXTURES,  ch.  76,  a.  8,  s.  9.  How  afie(;ted  by  a  sale,  several 
distinctions ;  several  cases,  31  con.     In  New  York,  40,  41,  cases. 

FORCIBLE  ENTRY,  ch.  204,  a.  12,  s.  1  con.  I  cannot  have 
this  process  on  the  possession  of  my  tenant  at  will,  against  a  stranger 
for  expelling  him;  proceedings.  Scon.  Forcible  entry  and  forcible 
detainer  are  distinct  ofiences ;  proceedings.  25  to  28,  Other  cases 
of  forcible  entries. 

FORFEITURE,  ESTATES  BY,  ch.  136, a.  4cod.s.  11.  An 
act  of  attainder  as  to  D.  C,  is  prima  facie  evidence  the  title  was 
once  in  him  ;  several  other  important  points  decided,  11. 
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FOREIGN  LAWS,  how  proved,  ch.  174,  s.  27. 

FORESTALLING,  ENGROSSING,  MONOPOLIES,  AND 
REGRATING,  c1i.  305,  a.  6  con.  Hov  the  coinmon  law  remaint 
in  force,  Su;. 

FORGERY,  ch.  213,  a.  2,  s.  2,  Several  casea  of  for^Ery.  23, 
Other  cases  of  forgery. 

Ch.  2J3,  a.  5  con.  s.  10,  The  form  of  the  indictment.  11,  To 
forge  8  deed  in  one  Stale,  of  lands  in  another,  is  an  indictable  ofitnce. 
12,  Not  forgery  lo  draw  an  order  in  the  words  '  pay,'  8ic. 

Ch.  213,  a.  6  con.  s.  24,  Copy,  &c.  used ;  indJctmenl  for  a  for- 
eery  in  altering  a  bank  check  ;  five  points  decided.  29,  lodiciioeut 
for  forging, a  note  of  a  bank  ;  one  point,  variance;  other  points,  25. 
26,  Deft,  indicted  for  passing  a  counterreit  silver  dollar  knowingly, 
evidence  he  counterfeited  other  dollars,  not  admissible  ;  otfaer  points 
decided.  27,  Deft,  was  indicted  Jbr  stealing  bank  bills ;  what  must 
be  atated,  27.  28,  Dell,  convicted  of  having  forged  a  bond  fetoni- 
ously,  intending  to  defraud  one  J.  S. ;  several  points  decided.  29, 
Pointa,  variance,  and  venue. 

Ch.  221,  a.  18,  s.  1,  How  punished  in  Virginia,  JEc- 

FORMER  JUDGMENT  in  bar.  ch.  I€6,  a.  5,  and  a.  6. 

Cb.  178,  a.  22,  Pleaded. 

Ch.  221,  a.  B,  5.  I,  Indicimeot  lor  aasaull,  Stc. ;  plea,  Ibrmeir  coo- 
▼ietimi  before  a  justice  of  tb«  peace,  for  the  same  oSence ;  Stale 
replied,  obtained  by  the  deft's.  fraud;  rqoiiuler  aod  issue  liHiBd 
agaioBt  bia ;  no  bar ;  cases. 

FRAUDS,  ch.  32,  a.  1,  s.  34,  A,  ifl  e^ity,  is  prevsnted  doiiig 
an  act ;  it  is  viewed  h  doae ;  parot  evideoee  is  not  «dratssibl«  to 
prove  the  father  held  land  in  tniac  ibr  bis  daughter,  so  his  deed  lo 
her  was  fraudulent,  &c.  9  con.,  A  fraudulent  purchaser  of  A'a 
goods  cannot  object  to  tbe  oifficer's  selling  them,  9.  Thongb  in  M 
irpegulnr  maoner,  9.  Goods  mortgaged  remaining  in  iIm  pcnssaaiaii 
of  the  mortgagor  is  only  prima  fade  eridence  of  fraud,  as  b>  eredi> 
tors,  16.  And  may  be  explained,  16.  Sufficient  ez^anatioa  the 
sale  is  bcnajide  and  for  a  valuable  consideration,  16.  Tbe  Teodor^ 
possession  being  in  pursuance  of  some4»oneBt  Rgreement,  16.  Tbe 
true  principles;  cases  cited,  a.  4,  s.  14.  Same  principle,  17.  A 
pledgee  must  possess  the  pledge  actually,  17.  A  deed  to  b  creditor 
to  delay  other  creditors,  is  Trad,  23.  So  void  if  ho  be  privy  to  the 
debtor's  fraudulent  mtemions  to  delay  his  other  credilws,  23.  Gran- 
tee must  be  so  privy  to  avoid  his  deed,  33.  Maxim  to  have  eqinty 
must  do  it,  is  confined  to  tbe  parties,  23.  How  no  fraod  to  favor 
one  endorser,  36.  Not  to  make  one  pay  all,  36.  Bona  fide  or  not, 
is  a  jury  question,  27. 

Ch.  32,  a.  2,  same  principle  as  in  Sutton  v.  Lord,  s.  2  cos.  No- 
tice the  registry  affords,  2.  A  voluntary  settlement,  9.  Void  as  io 
the  grantor's  creditor,  9.     Remarks,  9. 
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.  Ch.  S3,  &•  4,  s.  12,  A  voluntary  post  nuptial  settlemsnt  made  b; 
A  on  his  wife  when  not  in  debt,  is  yalid  against  tubteyuent  creditors ; 
13  Eliz.  cb.  5,  construed  not  to  apply  to  them,  &«. ;  voluniary  con- 
veyaDCB  is  valid  as  to  a  subsequent  creditor,  though  not  recorded,  if 
be  bas  notice  of  it,  1.  3,  What  a  mortgage  and  not  a  pledge.  See 
Mortgage. 

Cb.  32,  a.  1 1,  B.  8,  Principle  as  in  Hamilton  v.  Russel,  and  adds, 
and  evidence  of  a  fair  intent  is  inadmissible,  but  'some  exceptions. 

Cb.  33,  a.  13,  t.  9,  Imposition  on  a  weak  mind,  tbe  effects; 
iboush  his  weakness  does  not  amount  to  insanity,  9.  In  such  case, 
tbe  courts  may  decide  without  a  jury,  9.  Their  verdict,  if  given, 
would  not  be  conclusive,  9.     Other  points,  9. 

Cb.  33,  a.  13,  s.  3,  A  sale  at  auction  under  legal  process,  cannot 
be  invalidated  for  mere  inadequacy  of  price  ;  accidental  advantages 
made  after  the  baigaio,  have  no  effect,  3.  Nor  inadequacy  of  price, 
unless  such  as  to  prove  actual  fraud,  3. 

FREIGHT,  ch.  ^3,  a.  1,  s.  19,  If  it  be  paid  in  advance,  and  the 
goods  be  not  carried,  may  be  recovered  back ;  Commercial  code  of 
France,  as  to  freight,  30.  Sundry  good  rules  ;  the  master  abroad 
is  the  agent  of  the  owners,  and  has  power  to  bind  them  as  to  freight, 
31.  But  not  when  one  of  tbem  is  on  board  and  exclusively  attends 
to  the  shipment  of  tbe  cargo,  21.  To  prove  they  are  not  bound, 
this  attention  must  be  proved,  31.  Same  if  on  board,  as  supercargo, 
21,     Several  other  point;  decided,  31. 

Ch.  33,  a.  3,  s.  33,  Pro  rata  freight,  owner  of  the  goods  is  liable 
for  it,  if  be  freely  accept  them ;  but  not  if  the  master  can  repair  or 
get  another  vessel  conveniently,  and  does  not,  23.  The  ship  owner 
may  put  into  port  to  repair  in  iwo  months,  and  then  proceed,  37. 
And  earn  his  Ireight,  37.  The  want  of  repairs  being  occssioned  by 
a  storm  in  the  voyage,  37.  Consignor  liable  for  freight,  be  sends 
goods  to  a  foreign  port  to  consignee,  he  paying  freight,  fitc. ;  master 
delivers  them,  not  receiving  the  freight,  consignor  is  liable,  38.  Lien 
for  freight  on  goods,  is  the  result  of  usage  in  trade,  39.  Does  not 
exist  where  the  parties,  by  special  contract,  provide  for  it,  39. 

Ch.  33,  a.  3  con.  s.  9,  Pothier  on  Maritime  Contracts,  edition, 
1631  ;  ten  good  rules ;  American  ctise,  vessel  captured  and  con- 
demned Bt  an  intermediate  port,  and  part  of  her  cargo  there  restored 
and  sold,  no  freight  is  due  for  the  part  restored,  9. 

FRENCH  LAWS,  new,  how  superior,  ch.  1,  a.  2,  s.  10.  See 
Bailment,  ch.  17.  Severe  and  exact  as  to  bankrupts  and  insolvents, 
ch.  18,  a.  1-3. 

PROM,  cb.  37,  a.  5,  s.  3,  May  mean  inclusive  or  exclusive  of 
the  day. 

FRIVOLOUS  PLEAS,  &c.  ch.  180,  a.  6,  s.  4  ;  cases. 
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GAMING,  ch.  34,  8.  3,  s.  6.  A  pinys  away  B's  money  lo  C,  B 
recovers  of  C ;  case  of  bank  notes  trusted  to  a  carrier ;  a  bill  of 
particulars  must  give  as  much  inrormaiion  as  a  special  declara- 
tion, 7.  It  may  be  amended,  7.  Other  points  settled,  7.  Equity 
relieves  against  a  judgment  for  a  gaming  debt,  though  no  defence  at 
law,  8.  Bond  in  pan  for  gaming  debt,  equity  relieves  as  to  that 
part,  and  supports  the  good  part,  8.  A  loses  money  at  unlawful 
gaming,  gives  his  note  to  a  third  person  for  valuable  consideration 
paid  to  the  winner,  is  valid,  9.  Question  if  a  gaming  note  or  not; 
evidence  the  payee  was  a  gambler  not  admissible,  10.  May  prove 
he  was  gambling,  10.  Anumptit  for  the  price  agreed  to  be  given 
for  a  gaming  note,  II.  B  loses  money  fairly  at  play  and  pays  it, 
he  cannot  recover  it  back,  11.  So  if  won  unlawfully,  voluntarily 
paid,  &,c.,  11. 

Ch.  145,  debt  on  gaming  acts,  s.  31.  The  loser  may  have  debt 
against  the  winner  for  money  had  and  received  ;  aliter,  the  common 
informer. 

GAMING,  AND  GAMING  HOUSES,  INNS,  8ic.  IDLERS, 
&LC.,  ch.  306.  Gaming,  a.  S  con.  s.  6.  Deft,  was  indicted  for 
keeping  a  ninepins  alley  for  bis  gain.  Sic. ;  proceedings,  7.  8,  Other 
offences  as  to  gaming. 

Cb.  306,  a.  3  con.  s.  6,  Indictment  of  an  innkeeper  for  entertain- 
ing town's  people  on  Sunday,  &.c.  7,  One  indicted  for  selling  liquors 
to  a  negro,  Sic.     So  8. 

Ch.  306,  a.  4,  s.  3  con..  Various  cases  ;  one,  deft,  was  indicted 
aa  a  notorious  drunkard,  Sec. 

Ch.  306,  a.  7  con.  s.  4,  Innholder  prosecuted  for  charging  too 
much  ;  cases. 

Ch.  321,  a.  18,  s.  1,  Sic.,  How  punished  in  Virginia,  &c. 

GOODS  AND  CHATTELS.     Estates  for  life,  in. 

Ch.  130,  D.  6,  s.  2  con.  23,  Bequest  of,  to  B,  but  if  she  die 
without  having  heirs,  then  to  be  divided  into  four  parts  between  tfae 
children  of  C,  D,  and  E  ;  limitation  over  is  too  remote,  all  vested  in 
B }  other  points  decided,  33. 

Ch.  177,  a.  9,  a.  34,  Condition  precedent  in  the  sale  of. 

GUARDIAN,  Sec.,  cb.  S5,  a.  1,  s.  1,  Common  law  of  guardian- 
ship in  socage,  never  prevailed  in  chancery ;  gives  special  bond 
when  he  sells  minor's  lands.  1,  Judge  sues  his  bond  ;  general  plea 
of  performance  is  good,  1.  Proceedings,  1.  Eow  one  may  be  ap- 
poiated,  15.  Legislature  has  power  to  license  sale  of  ward's  es- 
tates to  pay  debts  ;  the  spendthrift's  incapacity  to  sell,  does  not  ex- 
tend to  his  note,  30.  Where  one  may  recover  for  supplies  to  a 
lunatic,  30. 
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Ch.  36,  B.  3,  a.  31,  Sarara)  ^UBrdiani  and  suraltea,  how  liable ; 
caie  and  eight  poiDta  deci()fld,SI.  Minora  held  in  chancery  to  con- 
finn  an  agreement  or  to  relinqutsfa  h,  22.  Bale  of  their  real  estate, 
tS.  The  writ  of  ravishment  of  ward  is  used  in  South  Carolina  to 
try  the  slave's  right  to  freedom,  34. 

Cb.  35,  a.  6,  The  renewal  of  a  minor's  promise  when  of  age, 
must  be  direct,  and  before  he  ia  sued ;  to  the  creditor  not  to  an  offi- 
cer,  aod  voluntarily,  knowing,  by  law,  be  is  Dot  bound ;  the  father 
settles  hia  minor  son's  wages,  not  the  minor,  8.  An  award  on  a 
guardian's  aubmission  that  a  minor  heir  ^11  pay  an  annuity  to  tba 
widow,  in  lieu  of  dower,  ia  voidable,  not  void,  16.  What  ia  a  con- 
firmation, 16.  Where  guardians  may  recover  back,  from  a  spend- 
thrift's estate,  monies  paid,  Stc.  IT. 

Cb.  35,  a.  6,  s.  5,  A  non  compos  has  a  writ  of  entry  by  his  guard- 
ian and  proves  he  was  non  compos  when  he  made  a  deed ;  and  sun- 
dry cases,  7.  Domicil  of  one  may  be  changed,  7.  A  minor's  note 
may  be  ratified,  15. 

Ch.  35,  a.  7,  s.  3  coo.,  A  natural  guardian  cannot  lease  his  ward's 
land ;  nor  can  those  of  minors  waive  any  benefits  settled  on  them,  3. 

Ch.  35,  B.  8,  s.  12,  If  a  minor  take  a  deed  of  land  and  mortgage 
it,  all  is  one  contract ;  if  he  remains  in  possession  or  sells  it,  after  of 
age  he  confirms  all,  12.  Minors  not  bound  as  devisees  to  pay  lega- 
cies, 13.     What  is  his  confirmation,  16. 

Ch.  35,  a.  9,  s.  4,  Minor  son  contracts  for  wages;  his  father 
makes  DO  objection,  is  his  impUed  coneont  bis  son  have  his  earnings; 
though  of  age  he  does  not  canfirm  after  sued,  4. 

Ch.  35,  a.  11,  s.  4,  Pleadings  and  evidence,  habtat  corptu  to  re- 
store a  female  infant. 

Ch.  35,  a.  13,  s.  7  con.,  When  a  guardian  neglects  to  settle  his 
accounts,  the  administrator  of  his  surety  may  settle  them  ;  compound 
iaterest,  when  allowed,  17.  Settlement  of  accounts;  or  sureties 
discbai^ied. 

Ch.  90,  a,  6,  where  witnesses,  Sm.,  s-  3  con. ;  cases. 


H. 

HABEAS  CORPUS,  ch.  320,  a.  6,  s.  13,  To  bring  up  A  to  the 
stipreme  court  of  the  United  States,  imprisoned  for  contempt  of  a 
tower  court ;  the  power  of  the  supreme  coort  has  no  appellate  jurit* 
diction  in  criminal  cases ;  hence  cannot  revise  the  judgment  of  the 
circuit  court. 

HANDWRITING,  cb.  88.  a.  1,  s.  3,  What  b  proof  of;  witness 
may  testify  his  belief  it  is  genuiae,  3.  This  belief  how  variously 
formed,  3.  Where  an  ailofney  is  a  witness  to  his  clients,  3. 
Cases,  3. 
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Ch.  Se,  a.  2,  9.  77,  Tvamty  witDeMea  to  t  bond  }  ths  abtoDce  of 
all  niut  ba  accounted  for  to  let  in  prOof  of  btodwritii^. 

HEARSAY  AND  REPUTATION,  ch  69.  a.  S.  ».  3,  latpor- 
tBDt  ilave  case  in  Virginia ;  a*  to  pedigre*  io  New  York ;  beaisay  ii 
not  admissible  to  prove  a  person  vras  warstd  to  leave  a  towo,  30  con. 
Whare  dying  daciaraiima  are  admiMible  or  not,  SO.  Guea  30. 
Wiien  tbfl  leatimooy  of  a  witneM  deocaied,  in  one  cause,  tmy  ba  » 
evidence  in  auotber,  30. 

Cb.  69,  a.  4,  s.  4,  Sundry  rules  tod  casta  rmpectiug  boundariti 
■■  diSercnt  States }  other  case*  as  to  hearsay  and  repntalioD,  39-36. 

Ch.  139,  a.  8,  s.  16,  Heirs,  bow  li^e  for  ibeir  andeslora'  debts ; 
easaa,  16. 

HOMICIDE.  Crimes  affflcting  individuals,  cb.  313.  Arson, 
Burglary.     See  tbose  heads. 

HDSBAND  AND  WIFE.     See  Baron  and  Feme. 

Cb.  90,  a.  7,  where  witnesses  or  not,  a.  6  con.,  tS  coB. 

Ch.  9,  a.  11,  s.  5  con.,  Ignoranlia  Juris  non  tacumtt  rwogniaed 
kl  equity  aa  in  law,  in  civil  cawses. 


I. 

IMPAIRING  CONTRACTS,  oh;  I,  a.  I,  s.  I  ;  A.  3,  a.  5 }  a. 

M,  Ogden  v.  Ssuaders,  and  ch.  39,  a.  3,  i.  6. 

IMPARLANCE,  ch.  ITA,  a.  16  con,  b.  14,  No  plea  in  a 
after  a  general  imparlance ;  while  the  special  eBdoraement  i 
on  an  administlffllion  bond,  the  jndgs  cannot  pursue  the  totioo. 

IMPEACHMENT,  ch.  323,  a.  30  con.,  Highly  improper,  said  Mi 
English  judge,  for  tt  judge  to  mix  himself  in  any  way  with  questioos 
of  politics,  &t. 

IMPLIED  CONTRACTS,  ch.  9,  a.  S3,  ^inumptitby  awwnf 
or;  if  there  be  a  special  contract  open  and  subsisting  when  the  eaoseof 
action  arises,  the  action  must  b«  on  it,  S.  But  if  whi^ly  performed, 
or  if  the  deft,  has  prevented  execution ;  or  by  consent,  if  wholly 
performed  aa  to  one  distinct  subject  in  it,  pit.  may  have  a  general 
ind^itatut  atsumpnt,  3.  If  (he  pit.  sell  goods  under  a  special 
agreement,  he  is  confined  to  it ;  where  the  parties  make  anew  case, 
7.  Special  case,  7.  A  new  conlract  by  parol,  substituted  Io  One 
by  deed,  7.  If  the  deft,  depart  from  the  speoial  contract,  dM  plt> 
may  also,  both  consent,  13. 

IMPOSITION  ON  WEAK  MINDS,  ofa.  3a,  a.  13,  a.  9,  uri 
see  Frauds;  and  ch.  90,  a.  13,  Wills. 

1NDI5ITATUS  ASSUMPSIT,  eh.  86,  a.  3,  A  boys  of  B  a 
foreign  bill  o^  exchange,  and  loses  it  before  preeented  ;  B  leiuMt 
ID  ^e  another,  A  can  sue  for  the  parobtse  nonty ;  A  gives  a  bood 
to  B,  he  transfers  it  to   C,  but  without  assignment ;  C  (tsee  dai 
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^nnee  to  nonet  itof  A,  ImU  Ii&,  C  msy  uif  B  for  ntooies  had 
«nd  roceivcd.     Svadry  otbsr  caaes  of  actioiK,  2. 

Ch.  36,  a.  31,  thif  action  lies  la  several  cases,  though  a  bood  has 
htmt  BfOi  for  s  btfamce  of  accouBts ;  cases,  21. 

INDICTMENTS,  ch.  218, «.  2.  When  does  obo  lie,  30  cm.    For 


g  •  deed  bodj  iolD  a  riv«r,  lie.     31,  Lm  &>r  maliciously,  &e. 

;  aoow,  uKKMr'a  p      "  "         '  »        - 

iBciiiK  leOen  to  axtorl 
R  had  jnrisdidion  of  the  peraon,  (a  popsul,)  a.  33.     As  to  eavea- 


taBimf^  a  caw,  aootbar'a  propsi^  j  olbw  eaaes.     36,  Lies  for  sMdinc 
D  Un,  tvh«re  the  iedenu 


meaaciiiK  leOen  to  extort  mooey,  at  oommon  1j 
CMOt  had  jnrisdidion  of  the  peraon,  (a  popsul,^ 
dropping,  34.   lo  South  Carolioaell  public  pcoaecuiions  mustbabyin- 


Cb.  318,  a.  3,  a.  17,  LJes  not  for  marking  a  log :  nor,  18,  for  r«- 
(Doving  a  bouofkiry  ston^. 

Ch.  21 8,  B.  6,  caplioa,  s.  10  i  what  it  must  stale. 

Cb.  31B,  a.  7  COD.  caption,  a.  29.  Aa  to  a  counterfeit  bank  note  of  m 
bank  out  of  the  State,  must  ataie  such  a  bank  exisia,  (see  a.  31,}  30. 
Where  it  must  sute  the  ofience  was  commitied  alter  the  enactment  of 
ifae  Btalute.  31,  trhtt  worda  show  the  existence  of  a  bank.  32,  muat 
jfacir  tbecouDty,  tie.  i*  wkbta  the  jurisdiction  of  the  co^irt,  33,  o£fence 
>0D  Sunday,  bow  to  be  «ated,  34,  what  every  iodictment  must  sUte  aa 
to  time ;  not  oeceaaafy  to  add  vi  tt  armt  nhere  impUed.  Bee  Mi^ 
noner.    And  cb.  316,  a.  H,  a.  14 ;  a.  15,  s,  13. 

INFANCY,  ch.  179,  a.  S,  s.  9-  A  mingr  and  one  of  age  ^ve  a 
Nota,  both  oauM  b*  au*d ;  if  one  plead  in&meyi  the  pit.  may  enter  a 
meilewrotmd aa  to  hiea,  9.     See  Minor.     15,  casea. 

MFCOQUA'nONS,  cb.  318,  a.  1  ran.  a.  10.  Ameoded  ^thout 
Ih*  ^aacliDn  of  4bfi  attoniey  general,  iropFoper. 

Ch.  ai9,  a.  7  COB.  a.  31.  Nose  in  South  Carolina.  See;  IDdic^ 
aneMa.  33,  No  trial  co  the  corwer'a  inquest  in  New  Jeiaey,  where  it 
Sadt  murder :  But  on  the  isdictment  that  Sods  manslaugbter. 

INJUNCTION,  eh.  186,  A.  U.  s.  13.  Suudiy  caaes  of  iajune- 
tioM}  Ihecaaeaaf  ittjiioctioaaeaunterated;  ch.  193,  s.  25;  ch.  306, 
a.  IS  ;  ch.^fi,a.  1^  a.  1.     15,aundry  caaes  of  injunctions. 

INNKEEPERS.     S«e  Gaiaiag,  ch.  206,  where  indicted,  Sic. 

Ch.  37, «.  3.  Afe  liable  for  nwoey  ttolen  out  of  their  poaseanop, 
though  not  mfivawd  of  the  naooey. 

Ch.  37,  a.  3,  s.  4.     What  is  an  ian- 

Ch.  37,  a.  4,  a.  4.  To  suipport  an  action  against  an  ionkjieper,  the 
pit.  fan  oady  to  ptore  the  dell,  kept  a  common  ion,  ph.  wm  .*  fftett, 
gooda  in  bis  care,  Sus. 

Ch.  37.  a.  6  OOD.  3,  6.  An  inn  or  public  house  is  not  a  nuisance ; 
cases,  5. 

IN  PARI  DELICTO,  ch.  9,  a.  8,  a.  8.  Oo  bills  of  a  forbidden 
-bade     Were  differeBt  judgments. 

IN  PERSONAM,  proceeding  ch.  187,  a.  7,  s.  31 ;  ch.  235,  a- 
&,  s.  3  ;  ch.  44,  a.  3,  a.  36  ;  ch.  186,  a.  5, «.  1. 

UffSOIUL  C0MPUTAS6ET,  ch.  38  coo.  s.  30.    In  aupport  of 
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an  account  sUted,  the  pit.  need  not  prate  the  several  items.  The  ad- 
mission of  a  debt  on  single  articles  is  anJScient  to  enable  the  pii.  to  r^ 
cover. 

.  INSOLVENCY,  ch.  39,  a.  l,a.6.  The  real  estate  of  one inaolTen^ 
deceased,  descends  to  bis  heirs.  They  have  the  rents,  8u.  till  sold, 
5 ;  if  mortgaged,  till  the  mortgagee  enters.^  Iniolvencies  by  the  ipee- 
ment  of  the  pHities,  9.  Attachment  holds  if  before  the  trustee  deed 
is  completed,  9  ;  cases,  9.  A  fraudulent  schedule ;  schedule  mnst  be 
truly  made  by  the  debtor,  10.  The  U.  S.  retain  one  who  has  a  Stue 
certificBie,  1 1 .   Agreement  to  discbai^e  and  pay  a  part,  how  valid,  13. 

Ch.  39,  a.  3,  s.  5.  An  insolvent's  fraudulent  possession,  a  strong 
case. 

Ch.  39,  a.  5,  s.  1.  An  insolvent  discharge  in  Maryland  does  oat 
bar  an  action  in  Massachusetts.     Lex  loci  governs  the  remedy  1. 

Ch.  39,  a.  5.  Administrator  on  an  insolvent  estate  cannot  apply 
the  personal  estate  to  redeem  estate  mortgaged,  the  reason,  6.  Case 
of  a  fraudulent  agreement,  14.  An  assignment  in  trust  imperfecdy 
signed  by  the  creditors,  is  void,  15.  Two  citizens  of  Massachusetts 
contract  by  bond  in  New  York,  obligee  sued  the  bond,  and  said  it  was 
made  at  C.  in  New  York,  held  the  obligor  was  discharged  oa 
the  insolvent  act  of  New  York,  15.  Lex  loci  contractus,  16.  Not 
appearing  on  its  face,  it  was  to  be  perfonned  elsewhere,  15.  Other 
cases  of  discharges  in  New  York,  15.  a.  5  con.,  creditor  made  Iras- 
tee,  may  he  but  two  parties  executing,  the  debtor  and  trustee  creditor, 
in  an  indenture  of  three  parts,  31.  Possession  remaining  in  the  ven- 
dor may  be  conclusive  evidence  of  fraud,  where  not  explained,  33. 
Commissioner's  report,  how  far  conclusive,  33.  Suit  in  New  York 
on  notes  made  in  tne  District  of  Columbia  by  the  deft.  Insolvent  dis- 
char^  in  said  district  that  exempts  the  body,  and  leaves  future  acqur- 
sitinns  liable,  relates  only  to  the  remedy,  34.  Of  no  force  ni  New 
York,  24.  Imprisonment  is  no  part  of  the  contract,  24.  The  Isc 
fori  governs  the  remedy,  34.  An  insolvent  act  operates  not  as  paitot 
the  lex  loci  contractus,  unless  it  dtschar^s  the  contract.  24. 

Ch.  39,  a.  7,  s.  20  con.  In  equity  equally  is  the  rule.  A  l»s 
a  lien  on  two  funds,  B  an  after  creditor  on  one  of  them  ooh ;  to  this 
A  must  not  resort,  if  A  can  do  so  without  injury  to  himself;  a.  8,  s. 
3  con.,  the  same  principle  in  Pennsylvania. 

Ch.  39,  a.  8  con.  s.  9.  A  Slate  may* enact  an  insolvent  Jaw  lodis- 
cha^  contracts  made  after  the  law  is  enacted.  Ogden,-  in  error,  •. 
Saunders  ;  cases  of  McMillan  v.  McNeil ;  Saunders  «.  Ogden,  agtee- 
raents  and  disagreements  of  the  judges  in  these  cases,  9.  Principles 
noticed,  9. 

Ch.  39,  a.  9,  s.  8.  Creditor  has  a  mortgage  that  secures  a  pert  of 
his  debt,  he  can  claim  before  the  commissioners  only  the  part  not  se- 
cured. A  has  a  claim  on  the  slieriff  for  misfeasance,  he  dies  insol- 
vent, A  must  lay  it  before  ihe  commissioners,  and  get  a  probate  decree 
in  order  to  sue  the  bond  of  the  shenff,  9.    What  is  a  present  release, 
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to,  V&IM  UsijInnleDl,  tbdaeb  onty  did  crtditot- t^iuUe  ii^td,  li. 
The  valae  of  tbe  property  did  not  so  Touch  eiceed  his  debt  as  to  afibrd 
a  presumption  of  fraud.  Case  of  Stureisi  8ic.,  recognized  in  New 
York. 

INSURANCE,  ch.  4Ct,  a.  l,  s.  &.  What  h  not  a  contract  of  in- 
surance. Parties  at  a  distance  treated  by  mail,  9.  Commercial  code 
of  France.     Several  articles,  10. 

Ch.  40,  a.  3,  s.  11.     Where  one  ba^  an  insurable  interest 

Ch.  40,  a.  3,  a.  3.     A  domestic  embargo  is  a  peril  insured  against. 

Ch.  40,  a.  6  con.  s.  21,  illicit  trade  ;  cases. 

Ch.  40,  a.  7,  abandonment,  s.  3.  The  assured  may  abandon  or  not. 
When  he,  must  abandon,  3.  Must  assign  the  true  cause,  3 ;  other 
cases,  3.  Master  buys  it  to  prevent  a  loss;  the  effect,  16.  Where 
his  bidding  in  is  no  sale,  16.  One  acting  as  agent  in  selling,  cannot 
buy,  16.  One  made  and  accepted,  cannot  be  revoked,  16.  No 
right  to  abandon  when  the  repairs  exceed  half  the  value,  18.  Third 
new  for  old,  18.  The  doctnne  going  on  the  fact  not  the  iaIeSigence, 
30.  Has  been  increasing,  30,  and  s.  34.  Several  cases,  20.  How 
reasonable  notice  must  be  given  of  abandonment,  20.  Illicit  trade, 
33 ;  to  constitute  a  stranding  must  be  a  breach  in  the  vessel,  34, 
Where  ±e  danger  of  capture  is  certain,  it  is  an  arrest,  ia.  33,  Sev- 
eral cases  going  on  the  fact,  34.  When  abandonment  b  Justified  for 
(iser,  60;  cases,  50.  Form  of  an  dbandonment,  51.  No  particular 
ibrm,  51,     Same  as  (o  the  revocation  of  abandonment,  53. 

Ch.  40,  a.  8,  s.  8  con.  An  fldjustment  may  be  conditional.  Oiw 
made  and  agreed  is  not  to  he  opened  hot  for  fraud,  mistalre,  or  new 
hcta,  8.  How  much  is  the  assured  to  reeovM,  10.  Where  the  cargo 
inaored  is  diminished  in  value,  10. 

Ch.  40,  a.  9,  s.  1.  Lms  by  general  average,  how  calculated,  sev- 
eral tnses,  1.  Expenses  in  saviag  a  stranded  ship,  12 ;  cases,  13. 
14,  rules  in  Pothier,  31 . 

Ch.  40,  a.  10,  s.  9.  A  hires  a  ship  of  B  for  »x  months,  render- 
ing hiiS  the  eamiogs,  and  goes  in  her,  so  Ua  owner ;  A,  cannot  be 
guil^  of  barratry.  Insurer  liable  for  the  frauds  of  the  marinera,  13. 
Cases  not  barratry.  Insoters  are  not  liable  to  ordinary  losses,  such  as 
every  vessel  is  KaUe  to,  13. 

FREIGHT,  a.  16,  cases ;  property  not  changed,  17. 

Ch.  40,  a.  19,  s.  1.  If  the  time  of  the  vessel's  sailing  be  misre- 
presented, the  policy  is  void.  What  is  not  misrepreseBtatioo,  1. 
Master  is  not  the  agent  of  the  owner  as  to  insurance  ;  hence  he  is  not 
afiected  by  hia  fraud,  5. 

Return  premium.     See  that  head. 

Ch.  40,  a.  31,  risks  includes  horses  wounded  in  a  storm,  and  die 
s.  9 ;  and  s.  13.  What  is  not  a  loss,  13.  Odier  cases,  23,  35,  39, 
40,  usage  explains,  41. 

Ch.  40,  a.  23,  sea-worthy  a  special  case,  11;  17,  cases.  Soa- 
worthiness  is  to  be  presumed,  18 ;  exceptions,  18.     If  so  out  of  trim 
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as  not  to  bs  sea-wortby,  is  a  jury  question,  19.  If  so  in  part  of  tba 
voyage,  but  put  in  trim  before  tbe  loss,  insurer  is  liable,  19 ;  other 
cases,  19. 

Cb.  40,  B.  24,  other  cases  as  to  implied  warranties. 

Ob.  40,  a.  36,  s.  17-  Fire,  insurance  against,  is  not  a  chai^  on 
the  mortgaged  premises.  Cases  of  6re  in  equity,  who  is  a  general 
agent  or  not.  What  goods  in  a  store  are  insured,  17.  Held  by  a 
trader  in  trust,  id.     Insured  only  his  own  interest  in  tbem,  17. 

Ch.  40,  a.  28,  sundry  cases,  continued,  s.  19.  Acts  of  agents 
may,  by  express  word,  be  insured  s gainst ;  cases,  19.  Ship  blown 
up  by  the  carelessness  of  seamen  ;  insurer  is  discharged.  Not  liable 
for  master's  mistake.  A  seaman  placed  a  candle  near  where  powd  r 
was,  carelessly ;  it  took  fire,  &c.  Insurer  not  liable ;  other  such 
cases. 

INTEREST,  cb.  41,  a.  1,  s.  4.  Promise  to  pay  four  per  cent, 
on  legacies  till  the  legatees  come  of  age,  after  law  allowed  seven 
per  cent.,  Scuth  Carolina  interest ;  a  bond  made  in  a  foreign  coun- 
try, payable  there,  ii  bears  its  legal  interest,  4.  Where  interest  it 
made  principal  and  is  not  usury,  4.     Tbe  manner  of  computing 

Stymenis  endorsed  in  New  York  and  Massachusetts,  so  in  Virginia, 
[enlucky.  North  and  South  Carolina,  Maryland,  New  Jersey,  and 
Pennsylvania,  nearly  so  in  Connecticut :  interest  on  a  contract  is 
that  of  the  place  where  made ;  uau,  if  payable  elsewhere,  23  con. 
-  Compoimd  interest  is  not  allowed,  but  under  special  circumstances ; 
after  mierest  is  become  due,  parties  may  agree  it  bear  interest ;  nine 
other  points  decided ;  interest  on  interest  as  damages  is  not  com- 
pound interest.  28  con.  legacies  on  interest.  69  con.  money  had 
and  received  ;  interest  after  demand,  &c.  It  is  then  retained 
against  consent,  if  no  good  reason  for  retaining.  63,  rules  in  cast- 
ing interest :  1.  Erery  payment  is  to  be  applied  to  keep  down  the 
interest :  2.  Interest  not  allowed  to  carry  interest ;  the  rules  con* 
tinned ;  cases  of  compound  interest.  64,  note  given  at  five  per 
cent.,  then  the  legal  interest,  raised  by  law  to  six  per  cent.,  that  in- 
terest remains  at  five  on  the  note.  65,  how  a  guardian  pays  interest. 
66,  so  an  executor ;  when  rests  made.  67,  men  holding  money  in 
trust  as  agent,  executor,  inc.  must  be  always  ready  to  pay.  68,  al- 
lowed on  the  master's  balance.  69,  a  sum  fixed  as  due  draws  in- 
terest. 70,  the  mucli  examined  case  of  Reed  v.  the  Rensselaer 
Glass  Factory;  comments  thereon.  71,  interest  on  arrears  of  tax- 
es.    72,'  Rensselaer  Glass  Factory  v.  Reed. 

INTEREST  IN  WITNESSES,  ch.  90,  a.  1,  s.  8  con.  Where 
one  may  be  a  witness  by  a  release,  Ar  having  no  interest ;  sundry 
ndes  and  cases,  6.  So  rules  and  cases,  I6  and  17  con.  3.% 
cases.  Art.  3,  agents.  Art.  3,  attomies,  &£.  Art.  4,  corporators. 
Art.  5,  factors.  An.  6,  guardians,  administrators.  Sic.  Art.  7,  husband 
and  wife.     Art.  8,  joint-tenants,  !ic.     Art.  9,  master  and  servant. 
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Art.  10,  parties  in  negotiable  contracts.  Art.  ll^  several  cases  of 
interest  in  witnesses.  Art.  13,  wills,  interest,  8ic.  in  witnesses  to 
them.     See  Agept,  Sec.  the  several  heads. 

IN  TRANSITU,  ch.  21,  a.  1,  s.  3.  Vendor's  right  (o  stop  in 
tratuittt  goods  sold  and  not  paid  for,  is  con6ned  to  those  still  passing 
to  the  vendee. 

Ch.21,  a.  3,  s.  17.  Abbot  8c  Story,  ed.  1839,  pp.  364-396  ;  p. 
366,  Sec.  The  law  of  America  on  the  subject  of  stoppage  in  tran- 
nttt  is  the  same  as  in  England  genersllj ;  so  in  France.  Very  late 
cases,  3  Wash.  Ctr.  R.  383-394,  403  ;  2  Mason,  336  ;  3  id.  107 ;. 
15  East,  419  ;  6  Barn.  &  Cres.  107,  433. 

INTRUSION,  writ  of,  ch.  178,  a.  15. 

JOINT  INTEREST,  ch.  42,  a.  1,  s.  14.  First  endorser  of  an 
accommodation  note  has  no  contribution  of  a  second ;  oChorwise 
joint  endorsers. 

Ch.  43,  a.  2,  s.  7  con.  Devise  to  baron  and  feme  is  an  entirety. 
11,  Masaachuselts  act,  March  9,  1786,  as  to  joint-tenants,  8u:.  may 
operate  retrospectively ;  though  a  tenant  in  common  do  not  enter 
adeerielt/,  his  possession  may  afterwards  become  adverte;  ouster 
may  be  presumed  alter  near  forty  years,  and  no  account. 

JOINT-TENANTS,  8tc.  ch.  90  a.  8.  Where  witnesses.&w. 
3  con.  cases. 

JOINTURE,  ch.  130,  a.  5,  s.  23.  A  settlement  after  marriage 
held  valid  in  Virginia. 

IRRIGATION,  ch.  69,  a.  2,  a.  6.  Weston  v.  Alden,  tus-  ch. 
71,  a.  4,  s.  4. 

ISSUES  IN  PLEADING,  proper  evidence  thereon,  ch.  91,  a. 
3,  8.  3  con.  On  non  auumpnt ;  cases.  Art.  4,  s.  16  con.  in  debt. 
Art.  8,  in  trespass,  9.  3  con. 

ISSUE  OUT  OF  CHANCERY,  ch.  226,  a.  16,  s.  1. 

JUDGES,  ch.  26,  a.  2,  s.  18.  The  interest  one  basin  a  penalty 
for  the  breach  of  a  by-law,  does  not  disqualify  him  lo  aot  as  judge ; 
so  a  juror  or  witness  in  a  prosecution  to  recover  such  penalty  by 
statute. 

JUDGMENT,  debt  on,  ch.  146,  a.  I,  s.  17  con.  Creditor  can- 
not sue  it,  the  execution  not  being  returned ;  sheriff's  return  con- 
clusive. 

Ch.  146,  a.  7,  g.  37.  One  discharged  as  a  poor  debtor  cannot 
be  arrested  on  mesne  process  in  debt  on  the  former  judgment ;  hia 
perjury. 

Ch.  146,  a.  8,  s.  2  con.  After  escape  on  mesne  process,  the 
right  of  recapture  continues  ;  lies  against  two  joint  debtors,  though 
one  was  not  arrested  and  did  not  appear,  18. 
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LABOR,  contract  for,  wbera  entire,  and  perfcrmiof  it  u  a  oon- 
Uiuon  precedent,  cb.  1,  a.  5,  s.  4.     Alitar,  if  the  pit.  be  a  minor,  i, 

LANDS,  ch.  69,  a.  3,  s.  1.  Said  one  may  lose  hia  right  aa  to 
ligbtii  by  tmnly  yeara  non  user.  The  undisturbed  enjoyment  of 
any  known  legal  rigbt  for  any  term  of  time,  furoiahes  do  presump- 
tive evidence  of  a  grant,  !■  Catea  of  flowing,  Sic.  1.  3.  Where 
the  presumption  arises,  1.  If  one  appears  to  bold  lands  by  l^al 
title,  he  is  estopped  to  say  he  holds  by  wrong,  I.  On  the  judge's 
report  no  parts  are  open  but  those  in  it,  1.  Tbe  ground  of  the 
twenty  years'  presumption,  1.  Casn,  1.  How  ease  ll4a  for  divert- 
ing a  water  course  ;  so  for  continuing  the  diveraion,  6.  Cue  lor 
digging  down  the  street  in  Boston  by  the  pit's,  house ;  judgment  tot 
the  deft.,  8,  examined.  Windows  continued  tbirtyeigbt  years  deem- 
ed ancient,  17.  Cases,  17.  A  right  to  light  lost  by  aermteea 
years*  discontinuance,  IT.  If  no  act  be  done  to  preserve  it,  17 
Words  that  convey  an  easement  and  not  the  land,  19.  Cases,  19. 
One  cannot  divert  a  stream  to  irrigate  bis  land  except  be  return  the 
surplus  into  the  sueam,  20. 

Ch.  69,  a.  4,  s.  11.  Case  de  dono  reparanda ;  if  lessee  make 
repairs  he  cannot  recover  of  the  lessor  except  on  s  special  agree- 
ment }  how  one  tenant  in  common  may  sue  another  &r  repairs,  11. 

Ch.  178,  a.  16.  Land  acticws,  s.  14-  Hon  the  QA;  ytanare 
computed  on  the  33  H.  8,  ch.  3 ;  intrusion  by  a  remauidennwi  <m 
a  life  eatote,  pit.  must  allege  an  actual  smsia  in  him,  crealing  tibe  life 
estate.  18,  entry  in  the  jtiiiuj  on  the  pU's.  own  seisin  for  life. 
Cases,  18.  19, entry  in  the  gut&tu  by  the  heiron  his  father's  seiso. 
Cases,  19.  Entry  in  the  yttHmt  hy  a  miaister  on  ihe  seipn  of  his 
predecessor,  30.  Special  count,  30.  31,  writ  of  entry  li^i  lore- 
cover  a  Uore,  though  on  the  land  of  s  third  person ;  other  pwts,  31. 

Ch.  178,  a.  17.  MaitArs  of  justiication  must  be  pleaded ;  entry 
on  the  seisin  of  the  pit's,  intestate  as  in  fee  and  mortgage,  t&c.  by 
an  administrator  to  foreclose,  8(c. ;  cases,  9. 

Ch.  178,  a.  19.  Advancement  plead«4,  s.  4;  aw  inteiwft  i* 
chargeable,  6k. 

Ch.  178,  ^.  33.  Plea  of  former  jg^gment  io  b«jr,  «ad  hew 
proved. 

Cli.  178,  a.  23.  Several  plead  in  land  actions,  s.  15  co*.  If 
the  deft.,  when  he  makes  imptavements,  knows  of  the  i^t'fc  title,  he 
has  no  compeosatioa  in  equity  ;  other  coMS,  1S>. 

Ch.  178,  a.  34,  s.  2.  Entry  ;  diijwisee'a  heir  against  thv  dit- 
seisor,  this  is  in  the  quibus. 

Ch.  178,  8.  3&.     Act  of  limiutions  in  real  actions,    s.    6  con. 
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How  applied  J  eases,  35.     10.     Cases,    10.     34,   esUles  in   tail 
limited,  &c. ;  cases  in  Maryland. 

Cb.  178,  i.  33.  Notice  to  quit,  s.  11  cot.;  various  rules  and 
cases.  13,  notice  to  quit ;  several  rules  sud  cases.  14,  notice  lo 
quit  in  Pennsylvania. 

LARCENY  AND  ROBBERY,  ch.  214,  «.  1,  s.  10.  Urce- 
D¥  of  a  slave  by  another  slave,  f«lony  without  benefit  of  clergy. 
II,  case  of  petit  larceny. 

Cb.  214,  a.  4,  B.  14,  15,  cases. 

Ch.  S14,  a.  12  con.  s.  8.  Certain  acts  of  o&nces,  6ic.  in  banks 
made  larceny  by  Massachusetts  Mt,  February  B,  1S35. 

Ch.  221,  a.  18,  s.  1,  Sec.     How  puniabed  in  Vir^nia. 

LAW  OF  NATIONS,  cb.  197,  a.  4,  s.  3.  It  is  the  law  and 
utan  of  uatioDs  to  deliver  offenders,  as  felons,  Sto.  admiUed  in  New 
York, 

XiEASES  FOR  YEARS,  &£c.  ch.  133,  a.  l,s.3:  A  term  fornine 
hundred  aad  eighiyfive  years  puses  in  a  will,  is  as  personal  estate,  2. 
Apjpraiaed  and  act  off  on  execution,  2. 

Ch.  133,  a.  a,  s.  8  con.  Every  parol  lease  is  one  at  will ;  ten- 
ant at  will  is  entitled  only  to  reaaonabte  notice  to  move,  be. ;  what 
is  such  is  a  question  of  law,  8.  A  lease  does  not  support  a  plea  of 
license,  12.     A  guardian's  license  expires  with  bis  death,  12. 

Cb.  133,  a.  3,  8.  9.  A  leased  catde  lo  B  for  years  to  take  tfaem 
back  when  A  should  think  them  not  safe ;  points  decided,  S.  If  at< 
(Bohed  as  B's,  A  cannot  have  replevm  as  be  has  not  the  right  of 
possession,  2. 

Cb.  133,  a.  4,3.  10.  If  a  joint-tenant.  Sic.  sue  fur  the  whole, 
he  nay  raoover  his  part ;  a  condition  of  reentry  in  a  deed  or  lease, 
is  waived  by  continuing  to  treat  the  grantee  or  lessee  as  before  (be 
breach,  15.  Distinction  as  lo  accepting  rent  accrued  before  and 
after  the  forfeiture,  10. 

LEGACY,  ch.  63,  a.  1,  s.  5.  What  is  a  vested  l^acy;  one 
Cmstee  dies,  legacy  is  not  payable  till  another  is  appointed ;  no  in- 
terest in  the  mean  time,  5 ;  other  cases  of  vested  legacies.  Testa- 
tor names  one  thing  and  means  another,  the  eonslruction,  IG. 

Art.  3  con.  s.  9.  Action  at  law  lies  for  a  legacy  to  be  paid  by  a 
devisee ;  what  is  evidence  of  bts  promise  to  pay ;  cases,  9. 
Cases,  10. 

Axt.  7  con.  s.  14.  A  bequest  of  the  testator's  interest  la  bank 
shares  in  the  bank  of  A,  is  a  specific  legacy ;  other  cases. 

Art.  8  con.  s.  8.  What  is  a  legacy  >  is  one  to  support  tbe  lega- 
tee in  sickness  and  liealih,  &«. ;  aod  davise  oil  condkion,  tbe  dMi- 
see  pay  itj^  not  paid,  the  legates  might  mtter. 

Ah,  9,  a.  4.  A  pecuniary  lesa«y  is  qo  «harg»  on  knds,  uolesa 
plainly  intended. 
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Art.  14  Cod.  s.  9.  No  action  for  a  legacy  lies  till  after  a  demand 
on  the  executor. 

Ch.  147.  Debt  for  a  legacy,  a.  24.  No  action  lies  for  it  against 
the  terre-tenants,  though  nn  annuity  for  life  is  charged  on  the  real 
estate. 

LEGISLATURE,  acts  of,  unconstttutionsl,  constitutional,  be.,  ch. 
187.  Federal  cases,  a.  7,  ixc.  Statute  cases,  a.  20,  Sic.,  ch.  196, 
a.  7,  a,  4j  ch.  148,  a.  7.  Ch.  196,  a.  1,  s.  7.  Checks,  length  of 
lime ;  see  twenty  years. 

LEX  LOCI,  construction  of,  contracts  thereon,  ch.  1,  a.  2,  s.  2, 
The  civil  law  rule  as  to  a  sound  price,  id. 

LIBELS,  ch.  207,  a.  4  con.  s.  .4  to  7.  Several  indictments  for 
libels:  see  Defamation. 

LICENCES  OF  COURTS,  ch.  139,  a.  8,  s.  16.  Lands  sold 
by,  to  A,  to  pay  debts  of  the  ancesior,  are  held  by  A  exempt  from  aU 
other  claims. 

LIEN,  ch.  44,  a.  1  con.  s.  3.  Afibrds  but  a  hare  right  to  retain; 
neither  y'ur  ad  rem,  norjiu  in  re,  nor  is  it  a  chose  in  action  ;  acquired 
by  judgment  in  New  York,  ka.,  on  debtor|s  real  estate ;  on  his  personal, 
by  delivery  of  the  executioD  to  the  officer,  6.  Where  no  lien  among 
owners  of  a  vessel ;  cases,  7.  A  lien  claimed  under  a  bailee  cannot 
be  supported,  8 ;  cases,  8. 

Art.  2,  s.  5.  Where  the  vendor  has  his  lien  on  real  estate ;  lost  by 
btmajide  sale  to  one  innocent,  5.     Jobi  purchaser's  lien,  7. 

Art.  3,  s.  14.  Policy  broker's  lien ;  cases,  14.  Ldens  by  judg- 
ment in  difTerent  States,  21.  None  in  Massachusetts,  8k.,  21.  No 
lien  on  a  ship  for  supplies  in  a  home  port,  26. 

Art.  S  COD.  s.  8.  Liens  of  execution,  South  Carolina ;  of  judg- 
menls  there,  9.  Of  material  men,  1 0.  Tbe  United  States'  prior  lien, 
11,  how  limited. 

LIFE  ESTATES,  ch.  130,  a.  2,  s.  39.  Words  that  give  an  es- 
tate for  life  in  Maryland.     40,  41,  42,  Cases  of  estates  for  life. 

LIMITATIONS  OF  ACTIONS,  ch.  161,  a.  1.  Personal  ac- 
tions, s.  10.  It  is  sufficient  the  witness  writes  his  name:  meaning 
to  witness  the  notej  extends  not  to  endorsee,  10.  Tbe  Kiur  years' 
limitation  cannot  be  waived  by  the  executors,  8ic,  13;  as  they  can 
the  general  act,  13.  Bank  directors  to  be  sued  in  six  years,  13. 
Four  years  as  to  the  original  administrator,  13.  Act  begins  to  run 
from  the  officer's  bad  return,  19.  25,  Contracts  made  in  me  Suie 
and  sued  in  another ;  cases,  25.  26,  Bars  b  equity,  as  at  law.  When 
it  begins  to  run  it  continues,  26.  27,  Acknowledgment,  payment.  Sic, 
in  equi^,  operates  as  at  law;  cases,  27. 

Art.  2  con.  s.  3.  What  revives  the  debt  or  not,  4.  Must  admit  the 
debt  remains  due,  and  no  intent  to  in^st  on  the  act ;  the  true  rule,  4, 
a,  6.  To  take  the  case  out  of  the  act  the  acknowledgment  of  the 
debt  must  be  unmiaHJied  and  uneondiiional :  cases,  4,  ft,  6,  7.  By 
tbe  words  beyond  sea  is  meant,  out  of  the  State,  8.     Where  tlM 
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pranrisea's  mdoraement  u  viewed  as  made  by  the  order  of  the  promi- 
sor ;  cases,  8. 

ArL  6,  s.  1.  ActofFeb.  1 794,  does  not  extend  to  cases  of  slander 
or  tcHts. 

Art.  9,  B.  3  coa.  The  wife  caDooi  ackoowledge ;  and  cases,  3. 
llr  What  proves  an  acknowledgment  within  six  jears;  ccses,  11.  4, 
S,  Other  cases ;  on  deft's.  fraud  discovered  within  six  years,  6,  Act 
is  a  bar  in  trover;  deft,  having  practised  no  fraud,  6.  7,  Six  years 
commence  from  an  attorney's  neglect.  6,  Question  as  to  fraudulent 
concealment.     9,  Six  vears'after  neglect. 

Art.  11  coo.  s.  8,  Mortgagee  presumed  to  be  satisfied  after  twenty 
years;  cases,  8.    d,  Entry  on  land.    10,  Twenty  years' presumptioD. 

An.  12,  s.  3.  After  twenty  years,  a  bond  is  presumed  to  be  paid ; 
io  South  Carolina  limitation  is  four  years.  Once  begun  to  ruu,  on 
no  after  disability  can  stop  it,  2.    Is  a  bar  in  equity. 

Art.  13,  s.  3  con.  Four  years  under  the  admbistration  de  bonit 
non.     5,  No  State  statute  bars  the  United  States,  nor  a  State. 

Art.  16  COD.  s.  32.  Late  cases  on  the  true  principle,  that  is,  there 
must  be  new  promin  expressed  or  clearly  implied,  to  uke  the  case 
out  of  the  statute ;  cases,  32. 

Art.  19  coa.  a.  19.  Contract  made  in  one  State  apd  sued  in  another, 
the  effect;  where  a  possession  of  seven  years  avails,  19.  33,  Words 
btymtd  tea,  mean  out  of  the  State.  36  con.  Payment  presumed ; 
equity  adopts  the  principles  of  the  act  as  to  trusts,  36.  By  twentyone 
years'  possession  of  land,  a  right  of  possession  is  acquired  sufficient  for 
defence,  and  whereon  to  recover  in  ejectment ;  how  proved  adverse, 
36.  39.  Acknowledgment  of  a  debt  by  an  administrator,  Sic.,  does 
not  take  the  case  out  of  the  act. 

Cb.  211, a.  16con.  Prosecutions  of  crimes  limited  to  two  and  three 
years.  1,  As  to  prosecutions  on  act  of  congress  of  April  30,  1790, 
s.  33 ;  the  words.  3,  Military  prosecutions  limited  to  two  years :  see 
the  88th  article  in  the  rules,  &«.,  for  governing  the  armies  ofthe  United 
States;  the  words.  3,  Soofiences  against  the  slave  acts  must  be 
prosecuted  in  two  years;  act  of  April  30,  1790,  respected  also  future 
offences.    4,  The  same. 

Cb.  226,  a.  7.    Act  pleaded  in  equity. 

LIS  PENDENS.     See  Pendente  LUe. 

IX)RD'S  DAY  ACTS,  ch,  198,  a.  8,  s.  9.  Act  b  New  Hamp- 
shire for  observing  Sunday ;  case  thereon  is  constitutional,  &C. 

LOST  NOTES  AND  BILLS,  ch.  22,  s.  47.  Owner  kwes  half 
of  a  cut  back  bill,  in  the  mail,  may  recover  on  the  other  half,  ^ving 
gecurity  to  indemnify. 

LOTTERIES,  ch.  308,  a.  9  coo,  s.  7.  Cases  of  indictments  on 
statute  1825,  ch.  1S4. 
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MAINTENANCE,  ch.  101,  a.  3,  s.  12.  Is  not  where  Sev«nf 
have  a  common  interest,  and  join  to  defend  a  suit  againm  oce  of  tbAn. 

MALICIOUS  PROSECUTION,  ch.  70,  a.  1,  s.  4.  FunW 
cases,  for  holding  the  pit.  to  bail  id  an  extravagant  sua  ;  advice  i^ 
counsel  can  avail  only  nhen  given  on  a  true  state  of  facts,  to  show  no 
malice,  1 1.  Want  of  probable  cause,  13  ;  cases,  12.  One  vrbo  con- 
sults counsel  fairly,  and  proceeds  bona  jide,  a  not  liable,  13.  CsAe 
for  a  malicious  prosecution  in  the  proceedings  on  a  search  Warrint, 
against  the  pit. ;  indictment,  acquittal,  be.,  14.  Seven)  mttter* 
stated  deemed  no  variance. 

Art.  8,  s.  1  con.  Same  as  a.  1,  s.  13,  above ;  yet  if  any  malice 
appears  in  making  the  aitest,  it  may  be  left  to  the  jury,  14.  Where 
the  venue  will  be  changed,  19. 

MANDAMUS,  ch.  180,  a.  3  a.  3.  One  respecting  a  tcnvn  clerk; 
proceedings  in,  3.  5,  Lies  to  restore  a  minister ;  lies  to  compel  the 
sessions  to  proceed,  &c.,  25.  To  compel  the  judges  to  sign  a  bill  of 
exceptions ;  cases,  25.  82  con.  Lies  not  where  some  judgment  is 
given,  to  the  judges  of  the  common  pleas,  commanding  to  vacate  a  cer- 
tain rule ;  lies  to  correct  the  practice  of  lower  courts,  except  in  mere 
matters  of  discretion  ;  several  cases,  83.  87,  Lies  lo  common  pleas 
to  give  judgment  the  ph,  requested  against  himself,  in  order  lo  wii^ 
error,  88  ;    several  cases.     89,  Lies  to  restore  a  corporate  menAer. 

90,  Court  of  appeals  in  Kentucky  has  no  power  to  issue  the  writ. 

91,  Same.  93,  Circuit  court  fo  the  United  States  may  issue  it  to  a 
State  court,  on  the  12ih  section,  act  of  congress,  Sep.  34,  1789.  98, 
Maudanrnt  lies  not  to  the  managers  of  an  election.  94,  95,  Other 
cases ;  one  to  a  town  treasurer  to  issue  bis  Trarrant  to  a  collector,  be. 

MANSLAUGHTER,  ch.  215,  a.  6  and  6. 

MANUFACTURING  CORPORATIONS,  ch.  33,  s.  50,  51. 
What  members  can  be  taken  in  execution  ;  its  real  estate  may  be  as- 
sessed, 51.  One  ceases  to  act,  and  has  no  funds,  is  dissolved,  51. 
The  individual  members  in  such  case  are  liable  to  its  creditors,  51. 
Other  points  settled,  53.  Several  subscribe;  then  are  incorporated; 
A  after  this,  subscribes  for  a  share,  he  is  bound ;  agreed  to  be  assesed 
further  if  necessary  ;  only  remedy  to  sell  the  sliares,  68,  Other  poiaU 
settled,  53.     Estate  of  a  member  deceased  is  not  liable,  55, 

MARKET  AND  FAIR,  ch.  45,  a.  3  con.  s.  3.  The  principles 
oftfaemin  old  cases,  oAen  come  uuder  consideration  at  the  present 
day. 

MARRIAGE,  ch.  46,  a.  1,  s.  2.  Massachusetts  colony  and  pro- 
vince statutes  as  to  marriages;  by  the  cotitract  of  the  parlies  in  Scot- 
land, be. ;  Dslrymple's  esse,  A.  D.  1814 ;  so  is  the  law  in  some  of 
our  States ;  marriages  how  annulled ;  mariiage  is  a  civil  coDlract,  and 
sotomnizalion  of  it  is  to  give  publicity  to  the  contract,  2. 
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Alt.  At  •-  1  OQB.    Who  U  a  sattleil  ordained  niaistar ;  cases,  I. 

Art.  3,  8.  3.  Presumption  of  marrioge  arisiDg  from  cohabitation, 
may  be  rebutted  ;  cases,  2.  Liviag  together  as  man  and  wife,  usually 
admitted  as  evidence  of  marriage,  2.  Marriage  de  facto,  is  valid  in 
roost  cases,  2.  In  another  State  bow  valid,  19.  Marriage  of  a  mu- 
.  latto  and  white  woman,  inbabitaDts  cf  Massachusetts,  not  allowed  by 
her  laws,  vaUd  when  solemized  in  Rhode  Island,  10.  The  principle 
does  not  legalize  incestuous  mRrriages,  19.  Other  cases,  30.  A 
Baptist  minister  engaged  to  preach  half  ibe  time  in  a  town,  can 
many  persons  in  it,  21.  So  a  Methodist  mioister  settled  for  two  years, 
according  to  the  usage  of  that  sect,  31. 

Art  5  con.  s.  14.  Decision  in  Mitford  v.  Wort^ster,  not  correct- 
Art  9.  Pivorce,  s.  1  con.  Court  will  not  grant  a  divorce  lor  the 
adultery  of  the  wife,  procured  by  the  husband  ;  divorces  in  Vitpnia 
and  New  York,  by  chancery,  14  con.  A  wife  divorced  from  bed  and 
board,  may  sue  and  be  sued,  as  a  fime  tok,  for  property  acquired,  or 
debts  contracted  after  the  divorce ;  no  power  to  decree  a  restoraticn 
to  her,  of  his  personal  esute  she  had  when  she  married,  29 ; 
cases,  39. 

MARTIAL  LAW,  ch.  160,  «.  6,  s.  19  coo./  ch.  300,  a.  7,  s. 
7,8. 

MASTER  AND  SERVANT,  ch.47,  a.  1,  s.  3.  Not  actionable 
to  induce  a  servant  to  leave,  &£.,  ifier  his  engngement  is  at  an  end. 

Art.  3,  s.  7.     Where  one  is  liable  for  the  contract  of  his  agent. 

Art.  5,  s.  10  CM.  A  mortgagee  of  a  ship  in  poeession.  Is  liable  to 
the  master  for  his  wages,  be. ;  and  the  mortgage  may  be  proved  by 
pared  evidence,  wfaere  the  bill  of  sale  on  its  face  is  absolute,  10.  Mas- 
ter's wages  in  case  of  a  blockade,  34.  The  owner  is  not  liable  where 
the  ship  is  put  up,  not  as  a  general  ship,  and  the  master  on  his  own 
account,  receives  on  board,  A  s  goods,  25.  The  owner  of  a  packet 
boat  it  Uable  for  the  faults  of  his  bands,  36 ;  though  he  and  they  pri- 
vately agree,  inc.,  36.  Master  orders  a  boat  built  for  a  ship,  be  and 
the  owners  are  liable  for  the  price,  37.  A,  B,  C,  and  D,  own  a  ship ; 
a  material  man  charges  all ;  then  A  and  B  failed  :  held,  C  and  D 
were  liable,  28.  Masters  and  owners  of  vessels  on  the  high  seas,  are 
not  common  carriers,  39. 

MATERIAL  MEN— their  suits,  8ic.,ch.  186,  a.  5,  s.  1  ;  Ch.  44, 
a.  6,  s.  10 ;  ch.  44,  a.  5,  s.  10.    Where  not  Uable,  ch.  22,  s.  36. 

MENACING  I4ETTERS,  ch.  204,  a.  14,  s.  16  con.  Case,  ch. 
SIS,  a.  2,  8.  26,  of  the  consul  of  Genoa,  indicted  and  punished  at 
common  law  in  a  federal  court.     Ch.  318,  a.  3,  s.  36. 

MERGED,  ch.  109,  a.  3,  s.  5  con.  All  which  passes  between 
the  parties  previous  to  a  writing,  is  merged  in  ii.  Same  principle,  ch. 
110,  a.  3,  s.  34. 

Ch.  114,  a.  38,  B.  6  con.  When  and  where  an  estate  metres; 
cases  and  pmots,  6.     Where  said  the  estate  mortgaged  merges  in  tlie 
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equity  of  redemption,  12  con. ;  special  case  ;  mei^en  not  favoured 
at  law,  12. 

MILITIA,  ch.  138,  a.  7,  s.  6  to  11.  Various  miliba  cases  in 
Massachusetts.     Ceniorories  and  deci^mns  thereon. 

MILLS,  lands  flowed,  mili  streams,  &c.  Ch.  71,  a.  2,  s.  13. 
Twenty  years'  possession ;  how  evidence  of  title ;  as  of  a  water 
course  ;  but  not  against  the  public,  13 ;  and  s.  14 ;  ground  for  a  jury 
to  presume  a  title,  15.  Grant  of  an  easement  by  tenant  for  life  is  not 
presumed,  16.  Twenty  years' possession,  fitc.  is  to  be  left  to  the  jury, 
16.  Adverse  possession  of  an  equity  of  redsmptioa  for  twenty  years 
in  a  bar,  17.  In  a  flowing  case,  the  jury  in  assessing  for  the  land 
owner  may  also  consider  any  bene6ls  he  receives,  IB.  Pleadings, 
18.     Mill  owner  may  create  a  reservoir  at  a  distance,  19  ;  cases,  19. 

Art.  4,  s.  1  con.  As  to  what  verdict  on  the  mill  act  is  final 
on  both  parties.  A  devise  of  a  mill  with  the  appurtenances  car- 
ries with  it  the  land  under  and  adjoining,  necessary  to  its  me,  and 
used  with  it,  1.  How  far  irrigation  may  be  extended  is  a  questioD; 
considered,  4. 

Art.  S,  s.  1.  Where  case  lies  for  diverting  a  water  course, 
A  erects  a  mill,  then  B  erects  one  above,  this  is  injured  by  backwater 
caused  by  A's  dam,  B  has  no  cause  of  action,  19.  Hon  far  may  one 
cause  back  water,  19.     The  effect  of  unity  of  possession,  19. 

MINISTERS  OF  THE  GOSPEL,  ch.  48,  s.  8.  Our  parish 
taxes,  as  they  respect  Jews,  Catholics,  Hindoos,  Stc.  Who  is  a  mm- 
ister  of  the  gospel,  12.  And  see  Marriage,  8.  A  note  to  a  reli^ous 
society  isTaltd,  14.  Several  inhabitants  of  a  parish,  can,  by  subscrip- 
tion, create  a  fund  for  it  forever,  14.  Money  borrowed  of  its  treasur- 
er is  a  good  consideration  of  a  promise  to  pay,  14.  This  the  deft, 
could  not  deny.  Parish  can  sue  in  the  name  of  its  treasurer.  Chan- 
cery can  compel  trustees  of  a  fund  to  apply  it,  14.  Lands  granted  to 
future  pious  uses,  remain  in  the  grantor's  till,  Sic.  31  con.  assessing 
the  parish  tax,  (not  voting  it,)  6xes  the  obligation,  32.  Maine  statute 
as  to  territorial  limits,  22.  A  transferred  his  membership  from  a  parish 
in  Boston  lo  one  in  Dorchester  in  1822,  was  sufficient  to  file  a  cer- 
tificate on  the  act  of  June,  1611,  s.  6,  27,  trespass  against  assessors 
supported,  they  not  being  protected  by  statute  1823,  ch.  138,  s.  5-27. 
What  evidence  proves  a  transfer  of  membership.  Important  construc- 
tion of  the  act  of  Feb.  16,1824.  37,  substance  of  said  act.  Which 
the  first  pnri^,  and  it  succeeds  to  all  parochial  rights,  tic.  32.-  Dea- 
cons of  a  society  of  Shaker»  can  take  and  hold  lands  in  auccessioD, 
33.  Title  to  lands  eiven  to  towns  for  the  use  of  the  ministry,  is  not 
regulated  in  New  Hampshire,  55.  Decision  is  final,  made  in  (he 
synod  in  New  York,  56.  If  the  parish  exclude  the  minister  from  the 
meetinghouse,  it  is  sufficient  he  preaches  in  private  houses,  b7. 
Several  points,  57.  In  Maryland,  all  Christians  are  on  an  equal  foot- 
ing, and  they  only,  43.  The  Dedham  case ;  replevin  lies  for  an  unlawful 
detainer  only,  44.     Other  points  settled,  44.     Right  to  vole,  he.  45. 
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Trespass  for  taking  dona  the  pit's,  pew,  46.  '  Points  settled,  46,  Ex- 
Bcution  cannot  be  extended  oa  the  pulpit,  47.  Assessment  well  made 
<»  the  act  of  ISll,  ch.  6,  s.  48.  Manufacturing  corporations  are  not 
liable  to  be  taxed  for  their  personal  estate  in  the  town  where  the  fac- 
tory  is,  49.  Under  the  act  of  L811,  ch.  6,  a  person  may  leare  one 
society,  and  join  another  of  the  Mame  sect,  50.  Who  is  a  settled 
minister,  &1.  How  ministerial  lands  may  be  disposed  of,  53.  Parish 
has  a  right  to  take  down  a  meetinghouse,  53.  In  Maine,  in  a  town 
in  which  there  is  no  parish,  tiie  town  can  vote  monies  for  religious 
purposes. 

Ch.  198,  a.  2,  s.  6.  Libel  against  Christianity.  Minor,  his  con- 
tract of  marriage  is  only  voidable,  so  binds  the  other  party  of  age. 
Ch.  1,  a.  S2,  5.  1.  Where  liable  in  trover  for  a  hired  horse.  See 
Actions. 

MISFEASANCE  AND  MALFEASANCE,  ch.  72,  a.  1,  s.  14. 
Trespass  for  killing  the  plt'a.  dog.  Huld,  if  A's  dog  injures  B's  cat- 
tle, this  action  lies  if  A  have  notice  of  his  dog's  bad  qualities;  four 
other  points  decided,  14;  revenue  cases.     See  Taxes,  &£c. 

MISNOMER,  ch.  176,  a.  6,  s.  8.  To  omit  the  middle  name,  or 
part  of  the  christian  name,  is  a  misnomer ;  Junior  no  part  of  the  name, 
8.  33,  Must  be  pleaded  in  abatement,  &cc.  If  on  process  against  A, 
B  is  arrested,  he  has  trespass.  Daniel  S.  Giswotd  was  arrested  on 
process  against  Samuel  S.  Griswold  ;  officer  and  attorney  both  liable, 
arrest  was  void,  ^liter  if  the  misnomer  be  not  pleaded  in  abatement; 
the  execution  is  valid  in  a  wrong  name,  32.  One  superior  court  does 
DOt  inquire  if  the  proceedings  of  another  be  irregular  or  not,  32.  35, 
No  cause  of  abatement  if  the  deft's.  name  is  spelt  difierently  from  the 
usual  manner  of  spelling  it,  if  the  two  ways  have  the  seme  sound. 
Several  odier  cases  of  misnomer,  35. 

Art.  9,  misnomer,  &c.  s.  4.  After  the  jury  is  charged,  be. 
the  prisoner  cannot  move  to  plead  misnomer.  Where  in  case  of  an 
in<jictment,  a  general  verdict  is  bad. 

Art.  14  con.  a.  14.     Complaint  for  a  breach  of  a  Boston  by-law 
roust  also  conclude  against  the  form  of  the  statute. 
.  Art.   15,  certain   points,   s.   13  con.     Case  of   a  &lse   declara- 
tion to  get  the  fishing  bounty  ;  point  variance  as  to  number  of  i(»is. 

MISTAKES,  ch.  235,  a.  7. 

MONEY  HAD  AND  RECEIVED,  ch.  9,  a.  8.  On  judgment 
reversed,  s.  1  con.  Parties  bound  by  deed,  this  action  lies  on  a 
subsequent  transaction  distinct,  7.  Lies  to  recover  back  monies  paid 
for  prime  coffee  proved  to  be  damaged,  8.  The  differenco  between 
prime  and  inferior,  8.  Not  if  the  property  proved  unsound,  till  it 
be  returned  or  tendered,  8.  Except  the  consideration  wholly  fails,  8. 
Vol.  ii.  ch.  62,  a.  1,  s.  13. 

Art.  10.     In  pari  delicto,  8. 

Art.  11,  s.  5.  Will  equity  relieve  in  a  mere  mistake  of  law? 
But  ignoraatia  juris  mm  exeiuat.  If  A  gets  my  properly  and  still 
it,  tliis  action  lies,  5. 
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Art.  14,  Si  4  con.  A  mHs  me  land  mtk  vmrranh/,  ind  I  gjn 
my  note,  he  can  recorer  it,  though  be  has  no  tide  ;  qunre,  if  a  quit* 
claim  deed,  5. 

Art.  14,  I.  9  COD.  ^mtrnptit  does  not  lie  for  dn  board  of  a 
poor  sick  son  emancipated,  against  liis  father ;  no  ground  for  an  ex- 
'  press  promise  in  a  letter  to  paj  the  bill,  9. 

Art.  1ft.  Money  paid  laid  out  «nd  expended,  s.  1.  If  the  prin- 
cipal received  the  money  borrowed  at  a  bank,  and  the  endorser  paid 
it  to  A,  he  has  the  action  against  the  principal.  If  the  surety  give 
his  nugoiiable  note  to  renetv,  is  equal  lu  payment,  9.  After  rerdict, 
too  late  to  object  be  did  so,  when  not  notified,  9.  (ndemnity  taken 
does  not  exclude  an  implied  promise. 

MORALITY.  See  Religion  and  Morally. 
MORTGAGES,  cfa.  112,  a.  I,  s.  1.  Mortgage  title  by  es- 
toppel. The  whole  sued  for ;  undivided  moiety  recovered  ;  condi- 
tional judgment  in  mortgage ;  case  examined  ;  the  heirs  of  the 
mortgagee  merely  at  heiri  cannot  enter  for  condition  broken,  4  con. 
Where  the  wife  surviving  may  redeem  her  estate  mortgaged  by  her 
and  her  husband,  a.  S.     Bargain  incomplete,  10. 

Art.  3,  s.  1  con.  In  Maryland  a  minor  has  twenty  years  to  re- 
deem after  of  age.  Merger :  a  release  of  the  equity  of  redemp- 
tion does  not  merge  it  io  the  mortgaged  estate,  but  exiinejuishes  ibis 
equity,  1.  When  the  mortgagor  may  file  his  bill  to  redeem  on 
Massachusetts  statute,  1831,  ch.  65,  s.  5.  Where  the  mortgagee 
becomes  trustee,  5.  An  estate  mortgaged  to  A  passes  by  bis  devise 
of  the  residue,  be.  5.  If  after  so  devising,  he  forecloses  or  takes  a 
release  of  ibe  equity,  he  dies  intestate  as  to  this  estate,  5.  So  if  he 
buy  it,  5.  Twenty  years  to  redeem,  or  foreclose  io  Kentucky. 
Alien  mortgagee,  8.  Points  examined  and  decided  ;  legal  assign- 
ment of  dower  is  not  necessary  to  enable  the  mortgagor's  widow  to 
redeem,  10.  Other  points  decided,  10.  The  English  tacking  does 
not  apply  in  Massachusetts,  13.  Bill  to  redeem  by  after  mortgagees 
against  prior  mortgagees  ;  twelve  points  decided,  13.  Civditors  may 
levy  on  the  estate  mortgaged,  35.  Cases,  35.  The  mortgagee  has 
trespass  against  the  mortgagor  io  posseasJon  for  culling  down  and 
carrying  away  trees,  timber,  Sec.  for  tbo  value  thereof,  S6. 
Cases,  36. 

Art.  3,  3.  3.     A  mortgagee  of  a  mortgagee,  when  he  may  sell,  6.    - 
How  an  assignee  may  foreclose,  7.     Mortgages,  how  distmct,  8. 

Art.  7.  Special  cases  in  New  York  and  Virginia,  -a.  1 1,  a  l»D 
to  foreclose  and  cross  bill.  What  is  a  mortgage  and  not  a  trust,  13 
con.  No  set-off  against  a  mortgage,  13.  A  bill  to  foreclose  and 
Bell,  13.  Where  the  first  mortgagee  has  land  and  a  steamboat; 
aecood,  the  boat  only,  the  first  must  first  exhaust  tbe  land,  though  in 
in  another  State,  sc. ;  quare,  13.  Art.  7  con.  Admtnisti^tor  in 
om  Stale  cannot  naign  a  mortgage  in  anotber,   IS.     Mor^get 
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eunot  sell  the  cqnitf  of  TRdwnption  to  p«y  the  mortgage  debt,  L9. 
Ai  to  pawns  and  mortgages  of  vessels  and  pouession  remaining  in 
the  mortgagor,  be.  30.  To  secure  future  advances,  20.  Several 
rights  attached,  &.c.  SI.  Special  case,  21.  If  a  mortgage  be 
fraudulent  and  void  as  lo  creditors,  the  original  debt  remains  good, 
39.     How  chaocery  will  view  en  encumbrance,  23. 

MURDER  AND  MANSLAUGHTER,  ch.  315,  a.  5  con.  s. 
33.  Murder  in  North  Carolina  to  kill  a  slave,  same  as  to  kill  a  free 
person;  statute,  1817  ;  and  considered  as  homicide  at  common  law; 
ousted  of  the  benefit  of  clergy  ;  same  as  to  manslaughter ;  general 
rule  is,  that  wirdi  are  not,  but  blovi  are  a  sufficient  provocation  to 
make  homicide  manslaughter. 

Art.  6  con.  s.  6.  Appeal  of  murder  in  Maryland,  A.  D.  176&, 
by  the  widow  of  the  husband  murdered ;  only  case  of  the  kind 
found  in  America;  defts.  in  murder  and  jointly  indicted,  how  tried. 
7,  South  Carolina  act  of  1740  is  not  repealed  by  the  act  of  1631, 
taking  away  the  benefit  of  clergy.  8,  bill  for  murder  and  man- 
slaughter; proceedings  thereon. 

MURDER,  bow  punished  in  Virginia,  &ai.  cb.  331,  a.  18,  s.  1, 
be. 

MUTINY,  case  of,  ch.  300,  a.  7,  s.  6.     Points  decided. 

N. 

NE  EXEAT  REGNO,  ch.  226,  a.  14.  Cases. 

NEGLIGENCE,  ch.  73,  a.  1,  s.  7  cod.  Where  a  wharfinger  is 
not  liable  for  neglecting  to  store  rice. 

Ch.  73,  a.  3,  s.  13  con.  Militia  mses;  when  a  citizen  is  not 
liable  for  neglecting  to  appear,  be.  If  the  middle  name  be  omitted 
the  soldier  is  not  duly  enrolled,  13.  Various  other  militia  cases,  13. 
If  the  deft,  be  negligent,  he  is  not  liable  to  the  pit.  if  he  suffer  loss 
by  his  own  fault,  17.  Cases,  17.  Where  the  driver  is  not  liable 
Ibt  an  injury  to  the  owner's  horse,  16.  Is  not  if  ths  injury  he  not 
by  the  driver's  vntkitjut  negligence,  or  wilful  misconduct,  18.  The 
rule  allowing  the  pit.  to  try  only  one  of  several  causes,  be.  19 
Case  for  driving  a  horse  and  gig  so  negligently,  be.  as  to  run  against 
the  pit.,  be.  30.     Cases,  30. 

NEGOTIABLE  CONTRACTS,  ch.  90,  a.  10.  Pwties  there- 
to, where  witnesses,  s.  6  con.     13.     33  con.  cases. 

NEGOTIABILITY,  when  it  ends  or  not,  ch.  20,  a.  3,  s.  9.  Art. 
30,  s.  50. 

NEMO  TENETUR  PRODERE  SEIPSUM.  See  Accustrtion, 
and  cK.  193,  a.  6,  s.  19.  The  constitutional  protection  does  not 
extend  to  property  in  this  case  not  protected  from  proving  himself  a 
party  to  a  frkudulent  sale. 
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NEW  TRIAL,  ch.  183,  a.  3.  Repleader,  s.  1.  Oranted  be- 
cause the  issue  was  immaterial ;  several  points  decided- 
Art.  4  con.  8.  10.  Deft,  indicted  for  murder  in  the  Stale  priion 
and  convicted,  new  trinl  moved  for ;  6ve  matters  decided  :  one,  the 
supreme  judicial  coucl  has  power  to  grant  a  new  trial  in  such  casej. 
11,  granted  because  ibe  judge  wrote  a  letter  to  the  jury  after  the 
court  was  adjourned,  &c.  12,  where  ihe  judge  admits  iacompet«it 
evidence,  new  trial.  13,  granted  for  excessive  damages  in  slander- 
Art.  6,  5.  6  con.  Newly  discovered  evidence  cause  of,  or  not. 
23  con.  on  this  ground  the  party  must  show  three  things.  Art.  6 
con.  s.  41.  As  to  any  part  of  the  evidence  omitted  by  the  judge, 
the  way  is  to  request  him  to  notice  it ;  if  he  refuse.  It  is  cause  of  a 
bill  of  exceptions,  41.  Not  a  mandamw,  41.  Sii  points  decid- 
ed, 41. 

Art.  7  con.  s.  7.  In  felony,  Sw.  if  the  jury  cannot  agree,  may 
be  discharged  and  prisoner  again  tried  ;  so  a  new  trial  where  judg- 
ment is  arrested  in  his  favor.  8,  ^ew  trial  granted  in  a  cese  of 
perjury.     9,  for  misbehaviour  of  the  jury  ;  several  cases,  9. 

Art.  9,  s.  10.  No  new  trial  for  excessive  damages,  unless  so  ex- 
travagant as  lo  show  prejudice,  &1C.  in  the  jury.  11,  though  im- 
proper evidence  be  admitted,  no  new  trial,  if  no  objection  al  the 
trial ;  other  points,  11.  12,  witness  not  positive  as  to  certsin  mate- 
rial words,  verdict  not  proved,  not  set  aside.     13,  other  cases. 

NIL  DEBET  AND  NON  EST  FACTUM,  ch.  162,  a.  !,b. 
1.  Nil  debet  improper  in  debt  on  a  deed  the  foundation  of  the  ac- 
tion. 

Art.  2,  s.  2.  On  non  ut  factum  found  for  the  ph.,  yet  may  be 
judgment  for  the  deft.  3,  is  a  plea  to  the  merits.  4,  evidence  on 
non  ttt  factum;  other  poinu,  4.  5,  if  the  deft,  plead  turn  at  fac- 
tum as  to  a  bond,  he  cannot  show  failure  uf  consideration  ;  other 
matters,  5.  6,  plea  of  non  est  factum  roust  conclude  to  the  coimtry; 
if  not,  is  not  error,  ^. 

NIL  DIGIT,  ch.  175,  a.  16,  a.  1  con.  Is  the  plea  in  debtrn 
justice's  judgment  in  another  State  ;  not  within  act  of  congress  of 
1790. 

NOMINAL  PLAINTIFF.     One  cannot  release,  fee.  ch.  171,  a. 
3,  s.  12. 
NON  EST  FACTUM.    See  Nil  Debet  and  Nod  Est  Factum. 
NON  SUIT,  ch.  175,  a.  11,  s.  12.     Pit.  may  sue  again,  diou^ 
nonsuited  on  the  merits. 

Art.  12  con.  s.  25.  Pit.  cannot  be  nonsuited  after  the  cause 
ts  opened  to  the  jury ;  26,  Where  the  court  can  order  a  non  suit ; 
cases,  26.  27,  jury  not  agreed,  so  discharged;  esses,  27.  93,  not 
on  the  motion  of  one  deft.  39,  Actions  ex  delicto,  rtoUe  prosequi,  as 
to  one,  30.  All  the  defts.  must  join  in  moving  for  a  non  niU,  31, 
motion  for,  denied.  33,  pit.  may  be  nonsuited  as  to  bis  general  counts 
only ;  cases,  32. 
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MON  TENURE,  cb.  176,  a.  U,  s.  6  (  bow  pleaded,  20. 

NOTICE  TO  QUIT,  cb,  178,  a.  33,  various  cases. 

NOTICE  AND  REQUEST,  ch.  177,  a.  1 1  con.  s.  22.  Place  of 
notict!,  6ic.  Anorney's  house  noi  his  office,  23,  Note  to  pay  spe- 
cific articles,  no  day  or  place  named,  is  payable  oq  demand  ;  special 
demand  necessary.  Place  where  the  articles  are  had  by  the  debtor ; 
cases,  24. 

Cb.  194,  a.  5,  3.  36,  27,  cases  of  notices. 

NUL  TIEL  RECORD,  cb.  163  con.  s.  23.  The  plea  of,  bow 
made  and  replied  to ;  cases,  33. 

NUSANCE,  ch.  74,  a.  6,  s.  3.  A  landing  place  is  not  a  way,  and 
a  town  has  no  power  over  it. 

Art.  10,  s.  15.  The  rule  of  twenty  years  difierence  between 
presum  tion  and  statute  law.  The  presumption  is  for  the  jury,  36, 
repeDed,  if  the  jury  can  believe  the  twenty  years  was  claimea  only  on 
the  leave  or  yiiTour  of  the  other  party,  and  not  adverteXy  at  aright, 

16.  Grounds  of  the  presumpuon.  True  principles  of  the  conunon 
law  as  to  the  twenMr  years,  and  in  Connecticut,  fifteen  years,  and  many 
cases  cited,  17.    Some  contra.    Public  is  not  limited  to  twenty  years, 

17.  Time  is  not  counted  where  there  is  no  injury,  18 ;  cases,  18. 
Twentyfire  years,  case  in  New  York.  Various  cases  as  to  twenty 
years.  No  such  presumption  where  there  is  a  right  fay  deed  or  stat- 
ute, 8£c.,  30.  Adverse  possession  of  land  twenty  years,  alone,  is  no 
title,  21.  Ancient  window  closed  up  twenty  years,  loses  its  privilege; 
cases,  21.  Chancellor  has  concurrent  jurisdiction  with  courts  of  bw 
as  to  private  nusances ;  cases,  22. 

NUSANCES,  bonfires,  pageant  shows,  he.,  ch.'  208,  a.  7,  s.  1. 
Indictment,  for  not  repairing  a  causeway  against  a  town ;  legislature  in 
New  Hampshire  has  no  power  to  grant  a  turnpike  on  an  ancient 
highway ;  other  points,  3.  Indictment  for  not  repairing  a  highway ; 
points  decided.  3,  When  a  (nmpike  includes  a  highway,  it  is  t»und  to 
repair  it.  Case  in  Roxbnry.  4,  A  ousance  on  a  town  way  indicted. 
Several  points  decided.    As  to  lotteries.    See  Lotteries. 

Cb.  308,  a.  13,  s.  16.  Indictment  for  a  nusence  in  erecting  a  dam 
across  Connecticut  river,  between  Northampton  and  South  Hadley  ; 
fresh  water,  ft,  important  points  decided.  30,  nusance  in  a  street } 
injunction  issued,  8ic.  32.  A  person  may  lay  wood  in  a  street  of  ne- 
cessity for  a  reasonable  time,  so  bricks,  kc.  23,  an  injunction  to  pre- 
vent and  to  remove  nusances.  Nusances  in  ports  and  harbours.  Every 
common  trespass  is  not  a  nusance,  and  the  foundation  for  an  injunction, 
23 ;  cases,  23.     See  Pedlars,  &ic, 


o. 

OFFICERS  AND  OFFICES,  ch.  76,  a.  1  con.  s.  8;  omces 
incompatible ;  and  df  facto  ;  is  bcHind  to  execute  a  habeai  K>rpv$ ; 
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cases  ched,  9.    The  rule  no  Bctku  lies  agaiast  t  judge  da^i  Dot  tpfify 
wbeo  he  has  no  jurisdicboQ,  10. 

Art.  3,  s.  13.  Wbere  the  deputy  is  a  witnosi  ja  a  miH  sgatost  the 
sheriff. 

Art.  3,  s.  1.     Both  sued  for  the  snnie  cause,  sheriff  is  ootlii- 
ble  while  the  deputy  is  ia  prison,  8ic.      How  liable  after  out  of  - 
office. 

Art.  3,  s.  4  con.  Where  the  sheriff  is  liaUe  to  the  dehtor,  obliged 
to  pay  a  second  time  by  the  fraud  of  the  deputy.  Officer's  du^ 
where  directed  to  attach  property  and  Gods  oone,  4. 

Art.  4,  s.  4  con.  Justice's  act  coram  non  judiee,  where  he  has 
no  jurisdiction,  so  void.  Only  voidable  where  be  has  jurisdiclioa 
4.  May  try  a  cause  though  half  uncle  to  the  pit's,  wife,  4.  Waol  of 
jurisdiction  of  the  person  of  the  deft. ;  four  points,  4.  Jurisdiction  of 
courts  in  TenneoMe,  4.  Want  of  jurisdictioa ;  bow  tdraatuje  is  lakw 
thereof,  4. 

Art.  7,  s.  3  coo.  Trespass  lies  against  the  sheriff  for  bis  deputy's 
wrong.     Party  injured  may  sue  either,  7. 

Art.  8,  B.  7.  If  judgment  be  for  the  die  deft.,  the  officer  mty 
recover  of  the  ph.  the  exppnses  of  the  things  attached.  What 
is  possessioD  of  ^lods  in  the  debtor's  stores  by  an  officer ;  cases,  7. 
Where  a  const^le  can  serve  a  writ,  7.  Expenses  of  keeping  things 
anacbed,  10 ;  cases.  The  officer  tmist  have  the  control  of  the  per^ 
soqbI  property  be  attaches,  13  con.  Right  lo  redeem  k  is  not  attach- 
able, 13.  A  valid  atuchmant  by  one  officer  excludcis  tnotber,  13. 
Several  points,  12.  No  overt  act  by  the  sheriff  is  necessary  to  con- 
stitute an  attachment  of  pnmerty  previously  in  his  custody,  83  can. 
Where  liable  oaiy  to  nominal  damages,  40. 

Art.  10  con.  s.  6,  Deputy  sheriff  attaches  goods  and  dies,  his 
executor  has  trover  i^inst  a  ttnmgtr,  be-  against  bim,  possesnoo 
is  sufficient,  i. 

Art  1 1 ,  s.  3  con.    What  <)issolves  an  attacbmeat. 

Art  13  con.  s.  3S.  The  ph.,  a  deputy  of  A,  attached  a  bocse, 
Sic.,  and  bailed  him  to  B.  Another  deputy  of  A  adzed  the  hone 
on  another  exocuiion  against  tbe  same  debtor.  Pit.  recovered 
egatnst  A.  In  Maine,  a  deputy  has  a  proper^  in  goods  he  anacbes, 
of  which  the  sheriff  cannot  divest  him,  33. 

An.  20  con.  s.  II.  As  to  an  officer,  a  member  of  a  corpwa- 
ti«n  serving  a  writ  fot  or  against  it.  Distinction  as  to  different  cor- 
poratioQS  with  oi  without  funds,  11. 

Art.  33,  s.  13.  Sheriff's  bond  and  sureties,  be.  His  liability 
thereon  ;  cases,  13.     And  cases,  13,  14,  IS,  16. 

OFFICERS'  FEES,  ch.  49,  s.  9  con.  Naval  and  other  officers 
in  public  service,  cannot  legally  make  contracts  for  their  private  advan- 
tage. Officer  cannot  receive  a  reward  for  protecting  a  private  vessel 
at  sea.  Such  agreement  is  corrupt  and  void,  9.  Other  points,  9. 
How  a  referee  must  sue  for  his  fees,  13  con.     Several  rem«es  need 
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not  join  ID  an  actioo  for  them,  13.  Officer  cannot  assign  fee  bills,  13. 
No  defence  other  officers  took  extra  fees,' 14  con.  Tbey  do  not  incur 
penalties  by  taking  fees  on  executions  not  served,  14  ;  other  points, 
14.  Generally  the  same  law  that  governs  sheri£,  governs  constables, 
14.  Other  points,  14.  A  poor  woman  of  her  own  accord  supported 
e  child,  then  A  took  administration  on  its  estate  ;  she  recovered  com- 
pensation, 35.  No  implied  promise  against  express  dissent,  36.  A 
penalty  is  not  incurred  by  an  Officer,  if  he  take  a  compensation  for 
services  not  speci6ed  in  die  fee  bill,  37.  Ad  election  to  an  office  is 
the  essential  part  of  the  appcHnimenl,  38.  To  fill  it  must  be  an  ac- 
ceptance, 38.  Often  on  oath,  38.  Hon  termiaated,  38;  other 
poinrs,  38. 

OPENING  ESTATES,  ch.  114,  a.  32,  s.  6.  To  let  in  after 
born,  children,  &c.  ch.  126,  a.  6,  s.  10. 

ORDERS,  CHECKS,  Sic.  ch.  SO,  a.  6.  What  is  not  an  origi- 
nal undertaking  but  a  guaranty  ;  A  wrote  thus  on  the  back  of  a 
negotiable  note, '  I  guarantee  the  payment  of  the  within  note  in  six 
months,  Thomas  Little,  June  3, 1817.*  Held  to  be  an  absolute  and 
original  undertaking,  13.  Notice  accordingly,  13.  Where  one 
could  be  sued  as  promisor  or  guarantor ;  case  of  guaranty  ;  a  letter 
to  one  partner  construed  to  both,  13.  Judgment  against  the 
principal  is  evidence  against  the  guarantor  to  be  admitted,  13.  How 
the  drawer's  property  in  a  check  may  continue,  16.  A  draws  a 
check  on  his  banker  for  £3,  is  altered  to  £300,  be  pays  the  £200, 
settled  in  account,  drawer  recovered  back,  £197,  16.  The  holder 
of  a  check  must  demand  it  of  the  drawee  before  be  can  sue  the 
drawer,  16.  No  particular  time  for  the  demand  is  fixed,  enough  it 
be  in  a  reasonable  time,  16.  Rule  as  between  holder  and  drawer, 
16.  One  guaranties  half  of  a  bill ;  where  notice  is  not  necessary, 
3&.  Cases,  36.  A  chose  in  action,  as  a  note,  fiic.  cannot  be  taken  ' 
in  execution,  26.  An  order  payable  to  A  or  B  out  of  the  proceeds 
of  certain  carriages,  when  sold,  is  not  negotiable,  27.  Nor  can  A 
or  B  alone  endorse  it,  27.  What  an  insolvent's  creditor  must  prove 
to  avail  himself  of  a  conditional  letter  of  credit,  28. 

OUSTER,  evidence  of,  ch.  93,  a.  1,  s.  1  con.    II  con.  cases. 

OUTLAWRY,  ch.  220,  a.  12  con.  s.  3.  Scarcely  found  in  modern 
practice. 

OTER,  ch.  164  con.  s.  4.  Oyer  is  not  demandable  of  a  record, 
nor  of  a  deed  in  some  cases.  41,  in  the  oyer  the  words  were  '  or 
delay;'  in  the  declaration  were,  'or  other  delay,'— variance  not 
material.  43,  oyer  of  a  deed  in  the  declaration  becomes  a  part  of 
it;  cases,  43. 
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PARENT  AND  CHILD,  ch.  91,  a.  1  con.  s.  13.  Minors  en- 
listing as  soldiers.  1  Muon,  71,  United  3ttt»  v.  Btmbridn^  hetdi 
congreis  has  connitutional  power  to  enlist,  &«;. 

Art.  2  con.  s.  19.  Fadier  not  Hsble  for  his  aick  son's  board 
abroad,  ihcugli  a  miaor,  bui  has.  lefi^  bis  father's  hmil^s 

Cb.  9,  a.  (4,  s.  9.  father,  not  tial)le,  for  tjia  board;  of  a  pow 
sick  son,  ceased  tp  be,  of  his  family ;,  is,  no  |iqund  ibr  «ii.  eigiKff 
im>mi8e  io  a  letter  to  pay  tbe  bilU 

PAROL  EVIDENCE,  cb.  93,  a.  1  con.  s.  9,  10,  sever^^cwil. 
Art.  3,  ft.  I ,  casea.     9^  case^     6  c^on.  vfiiefi^    ^  '^pi-    VL  lo 
51,  sereral  cases. 
PART1CULAIL9,  a  bill  of,  cb.  194,  >-  3,  a.  3a 
PARTIES  TO  NEGOTIABLE  CPN^TRACTg,  ofa.  90,  t, 
10.     Where  wiliwsfes,,s,  €.     13.     33  coii.  ca»es. 
PARTITION,  cb.  i.91j  a.  1  qon.  «.  13.     Equ'i;  must-  grant  it 
.  ex  debito,  &c. ;  one  baving  a  right  to  it  at  lavv  has. it  in  equity; 
Twelve  other  points,  13.     13,  i$  of  ri^t  if  the  pit's,  title  be  ctev 
QF  admitted.   Qther  points,  13.    14,  ilpesnot  adjust  dorip.ant  cjaimv,; 
causes,  14. 

Art.  3  «on.  s.  8.  Iji  Maryland^  at  commoQ  layt,  betwttSR  tenanls 
ib  common ;  five  matton  decided. 

Art.  3,  s.  10  coo.  Probate  judge  not' authorized  to  make  par- 
tilioD  of  the  abare  of  one  heir,  or  devisee,  leaving,  the.  Q|hcr$  teAaats 
in  common  ;  other  points,  10. 

Art.  4,  s.  10.  Where  an  heir  coQveys  his  part.  11,  where  the 
probate  partition  is  void ;  several  cases.  13,  what  a  valid  panilion. 
14,  partUioQ  of  part,  the  respondent  has  coats.  1&,  ownera-  of  bb 
equity  of  redemption  may.  have  partition;,  otl^er  ppints,  15.  16* 
chancery  in  New  York  can  decree  a  sale,  &;c..  17',  special  casf  in 
New  York  among  heirs,  purchasers,  &c. 

PARTNERS  AND  PART  OWNERS,  ch,  5?,  a.  1,  s.  3. 
Statute,  February  10,  1818,  February  31,  1836  ;  bills  of  dfeforaiy, 
^c.  6)  how  subscribers  lo  an  undertaking  may  be  F^utnersi  a^to 
get  a  statute  enacted  to  make  a  railway  ;  two  of  whom,  tbe  piL  lytd 
deft. ;  (Ejection  is  in  abatement. 

Art.  3,  s.  3.  One's  private  debt  is  his  alone,  and  he  alone  is  lis* 
b|e  for  it ;  it  is  fraudulent  in  a  creditor  of  one  to  get  a  note  in  the 
name  of  the  firm,  3.  One  cannot  bind  it  after  tbe  coinpany  is  dis- 
solved, 3.  One  can  pawn  the  partnership  goods,  5.  Where  mem- 
bers of  a  bank  not  incorporated  are  individually  liable,  though  they 
promise  to  pay  out  of  a  joint  fund  only,  5.  Where  all  the  partners 
are  liable,  though  the  credit  be  only  to  one  of  tbem,  5,  Though 
the  creditor  charged  tbe  one  only,  not  koowing  of  the  firtn  to  wbMe 
use  tbe  goods  were,  6.  A  sealed  lease  of  one  only  doea  not  bind 
the  firm,  1 1 .     One  owes  me  a  debt,  I  cannot  set  it  off  against  lb* 
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firm,  11.  la  «qaitf,  a  cndilvr  may  fix  bik  olain  on  the  firm,  tbougk 
hfl  take  the  note  of  oae  aloaei  if  the  goods  come  to  its  use,  11. 
The  interest  of  each  is  his  share  of  the  turplui  on  accounts  settled, 
11.  This  share  oaly  is  liable  to  one's  separate  creditors,  11.  One 
fay  deed  caaoot  bind  the  Mtfcn,  but  by  ihpir  express  feinhorhy ;  it 
may  be  hy  parol  or  after  by  ralificatioo;  where  one  niay  retain,  11. 
One  may  sign  a  deed  of  eomposicion  and  releftse  a  partnership  debt, 
II.  If  ^MM  flubnait  aod  tiM  firm  aboept  tbe-anard,  it  is  boand,  11. 
Though  oae  Mys^  in  a  iwte,  '  1  promise,'  and  signs  the  firm,  it  k 
bound,  11. 

An.  3  oon.  S.3&.  Avails  tb«  goods  of  the  firm  and  takes  to 
himsdf,  «loBe,  drt  vendsa's  note,  A  dies,  bis  executor  in  equity  may 
be  held  to  account  to  B,  the  other  partner,  for  his  part ;  partnerah^ 
proper^  first  pays  partiMrsbip  dcAiU,  2b.  Other  ixses,  2fi.  Cases, 
26.  Where  on»  has  »»tmo^  agaiitst  ibe  other,  ST.  If  I  hare  a 
claim  against  a  firm  I  cannot  set  off  this  against  a  debt  I  owe  one, 
38.  How  ja  equity  I  nay  chatjgia  him,  38.  After  the  firm  is  dis- 
solved one  canftot  bind  it  in  aettitng  aecouUa.  A,  one,  gives  a  Dele 
for  his  own  dtbt,  wiibout  B's  cooaenl,  -be  is  not  boHod,  SO. 

Art.  4,  s.  3.  ParlneMhip  disadved  by  the  dBath  of  one,  surviroc 
oairaot  offiftt  its  (Uvidenda,  fcc  as  to  bis  owe  debt.  Parmei-ahip 
funds  first  applied  to  partnership  debts ;  surplus  to  the  private  debts 
of  eai;li,  2.  After  dissoluiioi^  one  eaooot  renew  the  firm^  note^  S. 
Notice  in  a  newspaper  taken  by  a  bank  is  aufitteflt,  3-  A  and  B 
have  jointly  stock  on  a  ftrra ;  A  dies,  bis  part  -gees  to  bis  represeata- 
lives,  0.  A  dormant  partner— ^who  is  one,  14.  Several  points  de- 
cided, 14.  Several  in  a  firm  have  an  action  on  a  guaranty  to  on(^ 
if  proved  intended  for  all,  18.  How  one  may  be  a  partner,  13> 
Points,  &c.  13.  Who  are  not  partners,  14.  PartMrs  separaiedf 
cases,  15.  Distinctioa  between  a  dormant  and  known  partner  $ 
points  and  cases,  16.  One  binds  tbe  others  without  tbeir  o<Kiseat  at 
the  time,  17;  cases.  Dissolution  is  only  as  to  things  future^  18. 
Points :  one  arrested  on  a  bill  in  equity  between  two  partners  for  an 
account,  arrftst  illegal,  19.  Sea  stat.  1893,  cb.  140{  tfaa  ttttt,  a 
note  given  in  a  partnership,  and  behl  by  an  ianoctnt  aadorlee.  Is 
deemed  primiafactt  to  be  on  partiiMsbrp  nccoiiiit,  heldi  only  ^MMre 
the  circumstances  favor  the  presumption,  20.  Other  pofaitft,  30. 
Wbat  is  a  vaUd  issignment  of  a  partner's  riiare  in  a  distillery,  31. 

■Art.  S  CM.  s.  34.  BuiHhy  valnaUc  erticln  extracted  from  tfa> 
new  Commercial  Code  of  French;  the  aame,  35,  t&. 

PAYMENT)  A.  165.  Pirn  of,  i.  B  con.  s.  6.  As  to  place  ; 
aa  to  the  iMivety  of  spMrific  artictas  ;  several  nstea. 

Art.  3  con.  a.  7.  Pit.  declared  for  boot  money  ;  pMwf,  MtM  na 
p«y  die  sum  in  ihrec^  srx,  and  nine  month* ;  no  variance,  notes  beitag 
due )  Btrvanl  ether  points  ;  tbitd,  whetv  «A  agent  buys  goods  for 
hii  priwefpsl  and  gi<rei  Ms  own  Aotes,  they  are  M  the  principals  as 
topWfMIMi!  fburUti  gfeMr^y  th«  bnyel'li  nole  igiwti  M  lh*  tlDM  of 
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the  sale  is  no  payment,  unless  agreed  to  be  sucb  ;  so  agent's  aaie, 
Sic.,  8tc. ;  esses  and  authorities. 

Cb.  179,  a.  14  con.  Paj-ment,  s.  34.  I^ea  of,  account  ^against 
tbe  pit.  is  not  admissible. 

PEDL1NG,  ch.  308,  a.  17.  Deft,  indicted  for,  in  goods 
foreign,  government  must  prove  them  sucb. 

PENALTIES.  Statutes  9111  lam,  be.  ch.  146,  a.  1,  a.  9. 
Surely  is  not  held  in  an  adminiatration  bond  if  the  administrttor  do 
not  execute  it.  Debt  lies  for  a  statute  penally,  if  no  other  mode  is 
prescribed,  11.  13,  general  rules,  when  all  ofiending  pay  but  one 
penalty,  or  each  pays  it.  Where  the  judges  double  ihe  damages,  13. 
Debt  for  penalties,  when  the  pit.  does  not  recover  tbe  exact  sum,  13. 
Several  cases,  13. 

Art.  5  con.     Several  sued,  pit.  has  but  one  satisfaction. 

Art.  8,  s.  I  con.  A  bank  act,  where  public,  as  if  it  contains  for- 
feitures to  the  State. 

Art.  11,  B.  7.  Trespass  for  taking  and  canying  away  the  pit's, 
cattle.  D«ft.  justified,  as  diey  were  going  at  large,  dtc. ;  pit.  made 
seven  objections  to  the  defence  ;  court  held,  1.  It  presumed  an  an- 
nual town  meeting,  dLC. :  eight  other  matters  decided. 

Art.  13,  8.  5.  Penalty  for  not  serving  in  a  town  office  extends 
not  to  a  collector  of  taxes- 
Art.  14  added,  s.  1.  Can  a  common  informer  proceed  by  infor- 
nation  for  a  statute  penalty,  if  that  mode  be  not  provided  in  it ; 
cases,  1.  3,  the  venue  ;  rules  and  cases.  3,  evidence  on  the  gen- 
eral issue  ;  deft,  need  not  plead  the  act  of  limitations  of  one  year 
or  more  ;  cases,  3.  4,  who  may  be  pit. ;  and  not  a  minor,  &c. ; 
cases,  4.  tt,  judgment,  6u:. ;  pit.  or  informer  may  have  it  for  pan  ; 
eaaes,  S.  6,  several  statutes.  7,  several  matters.  8,  Eden  on  In- 
junctions ;  where  the  penalty  is  only  accessional  to  secure  tbe  real 
damages ;  cases.  9,  debt  on  b  bond  conditioned  to  maintain  a  bas- 
tard child ;  proceedings  and  points  decided. 

Cases  of  ch.  221,  a.  18,  and  crimes,  be. 

PENNSYLVANIA,  ch.  323,  a.  8.  Many  matten  added ;  and  s. 
38.     Her  courts  of  law  exercise  equity  powers. 

PERFORMANCE,  SPECIFIC,  in  equity,  ch.  226,  a.  6-8,  s. 
13-23,  Sic. 

Cb.  114,  a.  37,  s.  7.  Performance  in  substance  sufficient ;  in  part; 
part  oompensauon ;  third  perstm  performs  in  part,  13.  Where  a  jury 
may  allow  interest  or  not ;  esses,  14. 

PERJURY,  AND  SUBORNATION  OF  PERJURY,  ch.  210, 
a.  6,  s.  9.  Indictment  for  penury;  substance  of  the  indictmeot; 
points  ddcided. 

Ch.  33],  a.  17,  s.  7.  Where  there  must  be  two  witnesses;  whwe 
there  lias  been  a  conviction  Ibr  petjujy ;  where  judgment  is  arrested. 

PIRACY,  cb.  210,  a.  6,  s.  3.  The  civil  remedy  is  not  merged  in 
tbf  criminal  offence ;  one  rcbbed  retains  his  property ;  other  ppiots. 
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Art  10  con.  Shve  trtda,  a.  1.  Indictment  undet  tlie  slave  tnu}« 
tell  or  April  20,  1B18,  {tAi.  373,)  wai  against  the  owners  of  the  ship; 
substance  of  tlie  indiotineDi,  be.;  eight  points  decided. 

PLE:ADINGS,  geDeral  pleadings,  ch.  174,  s.  11.  As  to  first  fanh ; 
is  only  in  cases  of  subsnoce.  13,  Erery  declaration  for  a  tort  mutf 
give  a  iiill  dascriptitHi  of  it.     IS  con.  AAer  verdict,  what  facts  ore 

E resumed  to  have  been  proved.  16,  All  pans  of  the  consideratton  to 
B  proved,  must  be  stated  in  the  declaration.  If  not,  is  a  variance, 
16 ;  and  cases.  18,  Erery  plea  is  taken  roost  strongly  against  the 
pleader;  cases,  18.  39,  Dealing  on  a  verbal  contract,  be.  40, 
Where  a  fact  not  esaeniial  must  be  proved.  41,  How  a  plea  must  be 
to  the  whole  of  the  action,  and  bow  full. 

Ch.  175.  Civil  actinia,  as  writ,  declaration,  parties,  be.  See 
Declaration,  be. 

Ch.  176.    Pleas  in  abtteraent.     See  Abatement, 

Ch.  177.    Various  pleas,  oyer,  be.     See  tbe  several  heads. 

Ch.  178.  Pleas  in  bar,  a.  13;  proper  in  dower;  need  DM  be 
pleaded  to  be  made  id  writing,     s.  13,  Party  has  no  view. 

Art.  14.  Proper  plea  in  ejectment,  s.  1  coo.  One  claiming  in 
opposition  to  the  tenant's  title,  cranot  be  admitted  deft,  with  bim ; 
other  points  ;  pleas  in  bar,  1.  Lessor  not  permitted  to  defend  alone, 
1.  Ejectment  where  delayed,  3.  Confossioa  of  lease,  be.,  extends 
only  to  an  entry,  to  complete  Ae  title  of  an  action  ;.alnK>st  the  only  land 
action  in  Pennsylvania,  3.  Lies  only  for  things  whereof  the  ^eriff 
can  give  possession,  2.  Not  guihy,  the  only  plea,  2.  Need  not  plead 
d>e  act  of  limitations,  2.  Pit.  recovers  solely  on  bis  own  title,  2. 
May  recover  part  sued  for,  2.  So  in  entry,  3.  A  mere  possessor, 
cannot  say  the  pit's,  title  is  forged,  be,  15.  Defts.,  after  issue  joined, 
cannot  say  the  demise  is  laid  too  soon  ;  where  the  pit.  in  ejectment, 
recovers  nominal  damages  and  full  costs,  15.  Two  verdicts  when 
conchinve,  15.  Where  the  ph.  may  amend  and  enlarge  his  claim,  IS. 
What  the  dell,  must  do  when  he  means  to  defend,  as  tenant  in  com- 
mon with  pit's,  lessor,  on  the  ground  of  no  ouster,  15.  Lessor's  title 
ibr  life  ends,  be,  15.  24,  now  in  South  Carolina,  trespass  is  made 
to  answer  the  purposes  of  ejectment,  and  as  to  mesne  pndts;  cases, 
34.  25,  How  adverse  jpossossion  is  confined ;  cases,  25.  36,  Seve- 
ral pmms  decided ;  the  lourtb,  a  deputy  sheriff,  pk.,  or  assignee  of  a 
judgment  may  purchase  under  an  execution  thereon,  directed  to  bis  ' 
principal. 

Ch.  179.  General  pleas  in  bar,  a.  1,  s.  1  wa.  3,  Where  tbe 
aU^or  most  show  how  he  has  performed  tbe  condtion  of  his  bond ; 
each  part.  14,  I*dd»tatut  oinimpnf,  be.,  for  work ;  plea,  there  wn 
a  meoal  ^reement,  be, 

Ch.  IBO.     Replications.     See  Replicalions. 

Ch.  181.     Demurms.     See  Demurrers. 

Cb.  162.     Trials,  be.     See  Trials  and  Verdicts. 
.   Cb.  183.     New  trials.     See  New  Trials. 
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Cb.  184.     Aatednwutfl.     fieb  AmeodttMls. 

Ch.  986.  " 

Cb.  186.  AtiJlit«  qmrela,  ^nmtulami*,  jvrMMfdub;  yiahihiiibi^ 
«4nMQr  jurudictfan,  hypt)dieeitk» j  Msnitii'*  wig*^  ^MWMiWUo; 
f  roteoiion,  snfe  evndtict,  Md  ftMsport.     Sea  ibc  «e*enu  ,fae«dt 

Cb.S17.    PlMdt^s  in  crimiMl  eases.     S«e  C«Miid  Gmw. 

GkeiB.     indielnMiiii. 

Cb.ai9.    iDfenrntioos. 

Cb.  sao.    Pracna,  in. 

-Ch,  asi.     Plati. 

Cb.  S^t.    ImpMchttrente. 

PLENE  ADHimSTRAVrr,«h.  179,  a.  U,  s.  3.  IVbefe  tul 
«  J«rse j>l*a,  thcNigli  ifaa  defi.  &tl,  be.     Otb«r  {mnts,  3. 

POOR.  The,  ch.  53,  a.  1,  s.  9.  Where  minors  bmig  tbtk- 
mother's  settlement  do  eat  foUew  bet's  fl*nakl  hf  nwnage :  a  hudot 
idiot,  enuoipctMl,  .roajr  gaia  one  muler  Msme  «el  1624,  cb.  IS3 ;  to 
k  tMN  cM^f ,  9.  A  o«e,  S.  Hem,  in  snid  mcU  nitfans  permsneat 
abode,  9.  AjniaordMig^M-wbAre  not'SBBitwipateii,  llcon.  Nobte 
ttroinonUM  before  theacstioa,  11>  >^ alien  cln  aaqmtt  a  MtilefKent 
in  Biaind,  11.  Damiiiil  not  changed  l^  five  ^re  atoenoe  mttrrijr  is 
a««^«*q>l»3>vient,  I.K  A  minof  iaaet  ettaa^nted  br  eoUatiiig,iffae 
FBbKn  IioaM  a  miDDr,  1 1  j  «ddflfl  to  X&.  The  pnaofHSi  •>  to  nuMn:^ 
amends  to  paraoae  nea  cesipM.  In  New  ttimfMhire,  h^on  Jia. 
1 7'fi6,  ft  rbaSMrd  eeren  jnnn  old,  gaiaed  a  stitlemest  ia  iH  own  ti^^ 
hv*.  ywrh  raBldebca,  'bc^  36.  IWee  mber  paints  decitM,  90. 
Ho\r  ^defect  kt  nottcaimybe  mHTedflO.  Cbtnicn  of  datea  Ml 
davaa  a  the  (roaince,  iwn  childnn  of  tbe  StMe,  8i.     A  ]»"?(* 


MalIowBthaja^iotk»idft/ac#»,30.  PayingUKte,^. 
eqm^rofredeinptiminnist  be  north  4150;  New  Hunprinre  elatMa) 
aTOWPOM <rf the paof,  qutsit  coifMiTdlien  in  Ne*  T«A,32{  tasaa. 
Mwbainay  brnd^t  acfaU  iftfaefinhtt  do  not  object  f  ;riMr«,a.8>. 
Sennd  cases  in  New  Toric,  34^  36. 

Art  8,  s.  Ifi.  One  nsf  ban  a  domicil  k  «  tows,  tbbucb  he  tea 
so  particidar faonsa  Aeae  Is  bisSxed «b«de,  SI.  A mmarkmrnji  iri 
DM(her*s  eanbmem,  gsiH  ber  new  one  aba  0108  ^  ■Dotbeir  nseiiagef 
iUagjgmate  cAddroD  aettled  where  boni,  snd  iMr  Molb*  liiM,  b^ 
31.  EBouAAeEmiiMbe$l^Uc^hMtmcatmirtitnm,ai. 
OwiDMtbfa  a  whelayaarTBa(owii.ai.  11%o  ia  not  a  stated  ai»> 
ister  of  the  gospel,  21.  Citizens  of  other  States,  33.  ConttnoiiM 
afiataMe  1831  ch.  94,  as  to  rejoovda,  S&. 
Alt.  a,  s.  7.  Whate*  newt«*ais  ibttaad,  is  bat  «uilM  la  #^ 
istafa  fund  in:tbe  aid  one;  towna  oaonat  bf  roM  cbanedHtr  ir 
ibitants,  7 ;  cases.  Notice  may  be  good  thoogfa  in  tw*  lattei%  Isc^ 
13.  Sarah  or  Sally  is  well  «no^  IA.  DaieeiiTB  ooAm  #Mtedk  13. 
Where  supplies  to  tbe  wife  are  not  sucb  to  tka  faasbaad,  13.  A  Wife 
gains  a  seitlemeai  bM  uader  ber  bmbasd)  19.  Ten  yiars'  rMidabM, 
and  paying  a  highway  tax  i  firt  gjvw  a  sHtlemM,  «*.    Wming  *e 
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wwiiinK,  27.  Wife  of  an  alieo  in  Maine,  28.  The  case  of  ih«  Vip- 
gmn  JaM-  Bed  iMo  MuMchasetts,  36.  IF  the  vawa.  of  A  pravde 
well  for  its  pauper,  and  the  town  of  B  know  iv  B-  cmrot  clmt^  A 
bis  support,  39.  A  Britiab  soUier  voliinMriI)r  jonuBg  ua  in  ITTT,  be- 
tsfxao  a  ciliam.  40)  Maadamut  to  alltnr  pMipeE  espaoca^  4L  A 
SHMdoMW  tD^ottnoers,  49; 

4at.  4  e«b  ib  l'3vAtl  alian  gmna  n»  satdannDt;  piubh,  I3k  An 
oTorseer  may  legally  assist  a  pauper  on  bis  joitmef,.  to  asnd  eopN*- 
MB.oa  bia  lp«B}  casoi^  14.  A  pauper  racmend  &i  racoies  he 
expended  for  himself,  wife,  &.Z.,  od  stat.  February -34,  1818,  (cb. 
iBA,)  nt  eoDslituti«nal,.  14.  On  a.bilL  is  eqistyv  aitonn  antitled  to 
hn  BBKihiiraad  patipoii  expeeaeiE  froin  s  trust  (uniy  16:  Sencal 
poms  undec  siBf.  1&L7,  di.  87.  Separation  oT  Mains  doea  not  at 
fiirtth«ri^of.  KtowstdmroiD,  17.    Caaas. 

(OaSBSSliOSv  oh^  10*,  Oh  4,  ft.  9  COB.  FosnMioir  of  ptft  ef 
Inda  oi  goods,  is  generally  poamnOR  «£  all.;  caee*;.  a  pouaaior^ 
rij^t  iftnaiei:  to  be  pnaumedi.  14^  Alone).t«  entms^  to  laaintaie 
mipassi;  whet  (vJivrve pcnaaaiiDn' arails^  Ife  Qtber  points;  to  bas 
a.  sight  d-  eMty,  a  posaoewm  must  ba  btolilft  kr  its  ioeeption  aai 
«ostiflna.  sa  twenty  yearst^  odisr:  caaan;  tha  efiacl  of  a  quitclaim 
deed  of  0De,banhig  oidf^  posamiont.  IS.     Sam  etbcrpoints  deeidr. 

PQSI-OEFFICB,  oh.  54,  a.  3  ocn.  s.  2,  Poet  ma«er  can  tdte  a 
bond  ard  sue  in  tfae  cimdt  eoij n ;  rarious  laws  notie«d,  2. 

POUKD-BREACH,.  ob.  209,  b  5  eonv  ■.  7,  An;  ndiotntmft 
tberafiir ;  illeHltly  of  l^e  diatress^  ia  not  in^^  defenoc ;  caeesv  T-- 

PRACnCE,  oh.  IfM^a.  1,.3.  7rAn  endonement  qi»  a  otpui^ 
lae.  OB  Sunday,  is  wiid„  13.  fiuleaito  stay  proeaedtosa,  tie. ;  caaim, 
13.  t4^1S,.Caaaa  «f.  disoantionaaaea.  I^  As  to  refecenoaa.  kl, 
Tbs.  Bupceme  cDuvt  of  New  ¥oidg(  ad«pta  thar  rulaa.  and  praclic»  tA 
(Iw  K.  B^  not  pemtided  &r  by  tbeir  own-  sulea.  18,  Aa  to  going' to 
tiial  a«d  coau.     19,  As  to. «  sban.  plea- 

Alt,  3  oen.  8.  >8i  JiK^nant.  enurad.  Md  aaan:;  di&nnt  kiulaaC 
Imnds,  18.  19,  Two  defts.,  an  attorney  aanjCmsa  asi  toi  oata*  tha 
•Actk  SO,  As  to  biUa  af  pnllaidkra.  SI,  Ttn  dbfiai^  cm*,  only 
pleads,  the  proceedings.  22,  Cause  removed  from  the.  oaioHma 
fkmB.hy.  habtm  onrptUt  the  a&ot. 

Art.  4,  a.  13  eee>,  Tenaniiw^  tbft  drffe  m  «yu»  adnrils  tba  paon 
oeea  by  his  answer  in  ekief. 

Art.  6  coo.  8,  3j6b  Nt>UB«  as.lq  tatdn^  dipotitiovsi  9Q^Sbdmo 
pmdueftpipera;  odmaatigts,  23(. 

Jksu  6i  a>  1$,  Qaat.,  Vamtuacasaa  ia  <Jtanoery^ift:N«w  Xoik^  M, 
flemritj'  IB  ertsr,    97,  AiiMadment. 

Art.  7,  usages  in  difierent  StaiaK  eon,,  s.  Id-^J,  Vanma  sidaa 
and  eases. 
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PRESUMPTIVE  EVIDENCE,  ch.  94,  i.  1,  lavenl  ca«M,  i. 
6  con. 

Ch.  94,  fl.  3  000.  Added  s.  7-11,  varioin  ouei.  ArU  4,  ■.  4 
con. ;  a.  4  con.  a.  10. 

PRINCIPAL  AND  AGENT.    See  Ageot. 

PRIORITY  in  paying  <l«bl.     Sea  PUiu  Admiautramt. 

PRISONS,  breacli  of,  cb.  309,  a.  4  con.  a.  6,  A  caw  of  priwa 
breach ;  prison).  Stale  and  common  ;  many  offences,  bow  puniihed 
therein,  ch.  331,  a.  18. 

PROBATA  NON  SECUNDUM  ALLEGATA,  ch.  80,  a.  1, 
8.  18. 

PROBATE  BOND,  debt  on,  ch.  1-19,  a.  1,  a.  2.  Further  bowl 
for  the  surplus,  be.,  on  license  to  sell ;  in  debt  on  an  adminiatralioD 
bond,  for  not  returning  an  inventory  or  not  acccounting,  pit.  must 
state  the  administrator  received  some  property  ;  where  the  judge 
may  sue  the  bond  after  tlie  estate'  has  been  settled  twenty  years,  2. 
Where  debt  lies  on  a  probate  decree,  2.  Art.  I  con.  s.  13,  In  caiet 
of  insolvency  how  creditor's  debt  must  be  ascertained  and  demand- 
ed ;  domicil  of  the  intestate  in  a  foreign  country,  adminisiratioa 
there  ind  here  ;  estate  insolvent,  the  proceedings;  case  examined 
and  imny  points  decided  ;  many  authoriiies  are,  that  a  prior  asai^ 
ment  in  bankruptcy  abroad,  prevaila  not  against  a  subsequent  alticb- 
men^  by  an  American  creditor  of  the  bankrupt's  eSects  found  here. 

Art.  3,  s.  6,  Debt  on  probate  bond;  special  pleadings;  points 
made,  one  decided,  that  is,  if  the  deft,  tender  a  regular  iasue  the  pit. 
must  Join  it ;  the  least  interest  in  the  judge  excludes  his  jurisdictioD, 
6.  Enough  the  heir  or  creditor  endorsing  the  writ,  have  an  equita- 
ble interest,  ]8.  No  action  on  the  bond  till  the  adminisuator  has 
been  cited,  &.c.,  18.  Only  the  judge  can  sue  tbe  bond  in  New 
Hampshire  ;  if  the  legatee  sue  and  the  executor  defends  by  the  di- 
rection of  the  heirs  and  other  legatees,  he  is  not  guil^  of  waste, 
though  the  pit.  prevniis ;  five  other  points,  35.  Decree,  whan  cm- 
clusive,  39.  Administrator  recovers  some  costs,  See.  of  a  debtor 
owing  nothing,  not  accountable  for  what  he  recovers,  39.  Wbera 
no  second  inventory,  39. 

PROCESS  IN  CRIMINAL  CASES,  ch.  SSO.  See  Comnit- 
ment,  ttc.- 

PROFERT,  ch.  180,  a.  11  con.  s.  22,  Need  not  be,  where 
pleMted,  and  remains  in  another  coun  or  tbe  saine  court;  cases, 
33. 

PROFERT  IN  CURIA,  ch.  170.     See  Tender. 

PROHIBITION,  ch.  186,  a.  4.  s.  19,  CourU  martial  are  of  lim- 
ited juriadictton,  when  one  jus^ea<inder  one  he  must  show  it  affiimt- 
tively  ;  several  matters  decided  ;  no  prohibitbo  lies  to  a  court  mai^ 
tial  while  it  acts  within  its  jurisdiction- 
Art.  5,  Admiralty  jurisdiction.     See  that  head. 
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Art.  i%t  J.  &,  WfawB  -prtbtbiiiwi  IteB  «r  am  to  inCBrior  courts. 

PROPE&IT  FOUND,  di.  76,  t.  7,  a.  7  oon.,  Cbh  of  tbe 
Britifh  frinte,  the  Haasor. 

PROPERTY,  SPECIAL,  ch.  76.  See-  Accessioa,  Buiks, 
fikidg««,  CmmI*  Bad  RwuJs,  Bottomry,  CaptuMs,  Canfiisiaa  of 
Gooda,  SimUeiBents,  Lost  Goaiia,  Fixlures,  be.,  Fctk  Natnnft, 
finoDesaion,  Tolfa. 

PROTESTANDO,  ch.  177,  a.  7  coo.  a.  9,  The  several  usts 
of  h. 

PUBLIC  POLICY,  cb.  201,  a.  5  con.  s.  16.  See  puiiottkr 
beads,  Asiatrita,  8ec. 

PVie  D^RBUSN  CONTlI«UANCE,fliDcek««ontinuaiice. 


a. 

QUIBU8,  tvrita  in,  ch.  1TB,  a.  Id ;  oasas. 

QUIET  ENJOYMENT,  4i^  ok.  116,  a,  1,  s.  1.  Tba  i^  uut 
stat«  bow  IDC  umbered ;  the  rsasoa. 

Art.  3,  B.  6,  A  cDTJenant  of,  in  substance,  repasedin  daaaages  if 
brvAen ;  cases,  6. 

Art.  6  con.,  s.  16,  Notice  to  purchasers,  Slc.  ;  Rhat  must  one  do 
to  piore  bis  pawAtaMe  hanafidt,  16.     Cases,  16.     17,  Cases. 

QUIT,  NOTTCE  TO,  ch.  178,  a.  33,«aHS. 

QUO  WARRANTO,  sh.  L6€,  a.  16,  s.  23,  Does  aot  Ue  at  ibe 
MBt  «f  an  iadiridnBl ;  ia  Stale  pnKeedwgs,  eeveral  potnU  deluded. 
IBS,  The  piocesB  thereon  eenue  J^eun  aad  iUUmgm,  er  a  'Suhpnaa 
and  attBchmeet;  other  poinla,  SO.     24-39,  Teriois  ciHs. 


HAPE,  ch.  3t6,  •*.  S,  s.  1ft,  A  minor  cmder  fetnleen  is  hieepable 
of  it.  16,  In  rape,  the  least  penetration  is  sufficient  to  constitute 
tbe  ofence ;  testhnony  of  a  mrnor  seven  years  old  admitted. 

RECOGNISANCE.     See  Bail  and  Recognisance. 

RECOR'DS,  cb.  95,  how  evidence,  a.  1  con.  s.  10.  II,  How  a 
lad  omitted  to  t>e  recorded  may  be  proved ;  a  fact  not  recorded, 
bow  not  presumed ;  cases. 

Ch.  166,  matter  of,  in  bar,  a.  3,  s.  9  con.,  When  the  ad  damnum 
cannot  >be  mended. 

Art.  4  variance,  Sicfion.,  9. 7,  In  debt  on  bond,  variance  between 
the  hond  and  oyer,  is  only  a  subject  of  demurrer  ;  six  pokils  decid- 
«1,7. 

Art.  &„  fouoer  judgment  in  bar  con.  s.  11 ;  cases. 
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Art.  6,  manner  of  pleading  former  judgment  and  recovery  eon.  t. 

6.     Not  in  evidence  on  the  general  issue  in  assault. 

RELEASE,  cfa.  167,  plea  of,  a.  3  con.  s.  11,  Possession,  where- 
on it  operates;  cases,  II. 

Art.  8  con.  s.  6,  A  release  without  consideralion  and  not  under 
seal,  is  void ;  if  sealed  may  be  construed  a  covenant  not  to  sue,  11. 
The  release  of  the  debt  discharges  the  mortgage  also ;  other  points, 
11. 

RELIGION  AND  MORALITY.  See  Ministers  of  the  Gospel 
and  Religion. 

REMAINDERS  AND  REVERSIONS,  cb.  114,  a.  35,  s.  5, 
Where  an  interest  remains  in  the  testator  net  devised  specifically,  it 
goes  to  the  residuary  devisee,  and  not  to  his  heirs ;  cases,  5. 

Ch.  135,  H.  3,  s.  4,  A  contingency  too  remote. 

Art.  5,  a.  6,  Six  points  decided  ;  the  third  an  imperfect  limitation 
must  be  construed  by  the  intentions  collected  from  the  whole  deed  ; 
the  husband  conveys  his  wife's  estate  with  warranty  against  himself 
and  his  heirs  ;  her  heirs  are  not  affected  by  it. 

Art.  6,  Powers,  s.  1,  American  decisions  few  and  not  uniform ; 
ibe  nature  and  use  of  powers,  4.  The  executors  who  accept,  21  H. 
8,  cb.  4  }  how  powers  inest  be  executed  end  appointments  made ; 
various  rules  and  cases,  13.  Wbere  an  act  is  done  by  a  power  it 
must  appear ;  cases,  13.  31,  What  is  a  power  coupled  with  u  in- 
terest ;  several  cases,  21.  '  28,  How  the  words  among  children  must 
be  oonstiued  ;  oases,  28.  31,  A  feme  covert  may  execute  a  power 
given  to  ber  whea  sole.  33,  Power  by  devise  to  the  tesUtor*s  widow 
wbere  well  executed  ;  other  cases,  33.  43,  Various  kiuds  of  pow- 
ers.    45,  Where  powers  may  merge  or  mM ;  cases,  45. 

REMEDY  by  the  acts  of  the  parties,  ch.  2,  a.  5,  s.  7.  In  Maine 
wbere  sheep  taken  damage  feasant  may  be  sold  or  not. 

Art.  6,  s.  7.  Where  a  note  accepted  by  the  creditor  may  be  pleaded 
as  accord  and  satisfactioa  in  bar  of  an  action  for  a  debt. 

RENT  AND  REPAIRS,  ch.  117,  a.  6,  s.  7.  Teoant  held  to 
pavmeot ;  on  lease  to  rebuild. 

RENT,  debt  for,  cb.  151,  a.  1,  s.  7.  Lord  Baltimore's  case  of 
quit  rents. 

Sect.  5.  Action  for  mesne  profits  aguost  the  landlprd  in  posses- 
ion by  his  tenants.  Trespass  for  mesne  profits  against  a  bonn  fde 
purchaser,  5. 

Art.  6,8.  1.  Deft,  distrained  in  his  own  riglit,  canoot  avow  ht 
rent  in  arrear  to  his  father,  though  he  have  bis  power ;  a.  6  con.  s.  1, 
'  Holder  over  and  sureties  discharged ;  cases,  5,  where  the  lessee  is 
bound  to  tender  the  rent  to  the  lessor.  6,  How  the  mortgagee  may 
distrain  the  mortgagor  for  rent.  7,  Where  has  the  lessor  9  rigbt  to 
distrain  for  the  rent  on  a  parol  lease  ?  Difierrat  lunds  of  r«it  des- 
cribed, 7.  Case  examined,  7.  8,  Lessor  may  distrain  on  a  parol 
lease,  tie  having  the  reversion,  though  no  special  provision  therefw',  9, 
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diatmB  tftet  Uw  le«§e  expired,  ud  goods  removed  from  the  preraMes 
not  valid  on  the  New  York  sUtutes,  but  duriag  the  terra.  10,  case 
on  the  act  for  removing  goods,  &c.  The  rent  aot  paid ;  other  poiots 
decided,  10.  11,  Covenajit  for  rent,  to  excase  it  bow  eviction  mtut 
be  shewn.  If  a  bad  faouM  disturb  the  teiiaot,  the  remedy  is  by  iadict- 
meot,  11.  Rent  must  be  paid,  Jl.  13,  Debt  for  statute  penalty  for 
removing  goods.  Sic.  lies  not  if  they  be  not  the  tenant's  property,  13. 

13,  Goods  distrained  for  rent  and  trover  by  the  mortgag^ ;  cases,  13. 

14,  Lessor  cannot  distrain  goods  for  rant  after  the  term  has  expired, 
and  goods  removed  ;  cases,  14.  15,  Waiver  of  the  tenant's  forfeimte; 
cases,  15.  16,  For  rent  due  after  the  lessor's  death,  deft,  (executor,) 
must  avow  as  heir;  cases.  17,  If  any  part  of  the  rent  be  due,  it 
protects  the  distress  for  it ;  other  points,  17.  18^  A  tender  of  rent  to 
the  lessor  of  the  land  is  good ;  eight  other  points  decided,  18.  19, 
Aummpnt  for  rent.  Where  tenant  is  not  allowed  to  dispute  the  les- 
sor's title  ;  reasons,  19.  20,  Produce  on  the  fann  agreed  to  be  liable 
for  the  rent ;  may  be  attached  by  the  lessee's  creditors  till  actual  de- 
livery to  the  lessor. 

Art.  13  coo.  8.  4.  How  the  lessor  can  recover  the  rent  due  beftve 
his  entry  to  defeat  the  lessee's  estate ;  must  first  demand  it,  4.  Re- 
entry without  demand,  be.  4. 

An.  13  con.  s.  3.  Execution  levied  on  rent  not  vaSd,  not  ap- 
praisable  as  land  is,  though  for  nine  hundred  and  niaeqmme  years; 
cases,  3.  4,  Distress  for  rent ;  none  can  be  made,  except  wtwre  a 
specific  sum  is  reserved,  4.  Nor  can  fixtures  be  dtstrailfed,  4.  6, 
Where  tbe  pit.  acts  as  administrator,  and  for  tbe  heirs,  the  suit  does 
not  abate  by  his  death.  6,  Where  action  for  rent  is  on  privity  of  con- 
tract, it  is  transitwy,  as  between  lessor  and  lessee ;  aliter  on  privity 
of  estate. 

REPLEADER,  ch.  183,  a.  3,  s.  1 ;  cases. 

REPLEVIN,  ch.  171,  a.  1  ooo.  s.  3.  Replevin  is  on  statute  law 
mainly  in  South  Carolina.     Several  points  decided,  3. 

Alt.  3,  s.  1.  Pit.  to  have  i«plevin  must  have  the  immediate  right 
of  possession.   ^ 

Art.  3,  s.  13.  To  whom  the  replevin  bond  is  to  be  made.  Other 
pnnts,  13. 

Art.  4,  8.  5.     Prosecuting  to  the  deA's  death  saves  the  bond. 

Art  7,  s.  3.  Plea  property  in  a  stranger,  and  not  in  (he  pit.  Deft, 
may  prove  the  stranger's  sale  to  the  pit.  fraudulent  snd  void.  Juris- 
dictioa  of  the  common  pleas ;  how  regulated. 

Art.  13,  avowry,  s.  1.  Though  there  is  no  general  issue  to  an 
avowry,  yet  some  pmnt  must  be  traversed.  Plea  rimu  en  toman, 
admits  a  tenancy  exists,  1.  28,  Where  the  wife  must  be  joined  in  tbe 
avowry.  39,  Where  the  sheriff  is  liable  as  to  pledges,  pit.  can  claim 
damages  only  to  the  value  of  tlie  goods,  what  he  must  aver ;  other 
points.  30,  No  veinie  is  necessary,  &c.  31,  Deft,  avowed  distrain- 
ing for  rent.     What  he  must  allege,  31. 
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Art.  13,9.  11.  Wtmre  judgBWtrt  w  for  «  reliitn  «iid>  tlMMo* ;  M> 
for  dtoMges.  17,  tU^tmin  ob  m>  aalsnftl  dBUmer  oiAy.  UiStnn» 
dwtwans. 

REPUCATIONS,  ob.  180^  a.  1, 9.  6.  D«f«tt9  m  must  be  spcK 
cially  demurred  to ;  must  tMwsr  Ae  wb<^  jries ;  cesas)  6 ;  i^  1  oon. 
s.  i&,  When  a  centMoa  »to  perfom  or  ibids,  Itc.,  plea  perfonn- 
anee  replication'  must  aiMPWer  tt>  eoc))  part. 

RES  OESTA,  eh.  60^  a.  4,  9.  15,  eases. 

RfiSDUUM,  eh.  114,  a.  S&,  s.  S.  WtiM  gim  to  (be  nsidHtr, 
dbrisee,  mh)  itot  to  the  heir. 

Chi  137,  av  10,  devised  or  sot,  a.  1,  te.  Itorise  of  hni  void  i& 
low  mes  to  the  heir.  3  coo. 

HESTRAiNT  OF  TRADE,  «b.  2«,  a.  2;  a.  IT.    Wbat  i»  net. 

RESTRICTH^S'  on  state  ptmw.    See  l^te  Power. 

RETURN  OF  ^RITS,  eb.  17IK  a.  H),  s.  b,  boiramenAiA 

RETURN  PREMIUM,  cb.  46,  a.  90)  9.  4.  Is  wfcen  the  risk  i» 
not  run  or  biil  in  part.  WlMre  it  is  divide  hy  iHage ;  ftther  eases, 
39;  so  31. 

REVIEWS,  di.  199^  a.  1,  s.  17.  Reviewed  on  acemnt  of  per- 
juiy,'  tea.  in'Meim.  No  hnger  a  RMRter  ef  right  in  Maine  or  Massa- 
chusetts. 

Art  8,  B(.99.  No'Heirtriai  or  review  ef  anissneariraigeR  m^ 
peal  fteni' »  probate  dtei«e. 

Act.  4  a&o.  *.  3.  No  Kvi«w  merely  m  discredit  a  witoess,  y>bo 
testified  av  riw  tnal,  nor  bec«use  one  ot  the  jhtcts  wis  not  impartial, 

Cb.  S36,  a.  It,  3.  7,  ftc.     Renew,  hifl'of. 

iffiVOLT,  (see  Mutiny,)  eb.  311,  v.  9,  s.  ».  Revolt  in  a'^kvjg* 
port.     Indictment  for,  on  the  act  of  Congress,  Apnl  30,  17M. 

RIOTS,  he.,  schools,  riare  tra^  &e,  Trespass,  tith  9V1,  riots,  kc. 
a.  I,  a.  4.  PatRillwt msf' be  in^ted  ftr  a  riot;  mses,  4.  S«» Re- 
volt. 

RIVERS,  di.  908,  s.  t3,  s.  19.  Itodlctment  for  9  nusaoeen  erect- 
inga  dam  above  the  tide.     See  cb.  €6. 

ROBBERY,  eh.  3T-4,  a.  7,  s.  4,  Jadiettnent  lor,  what  made  Ibe 
crime  capital  under  the  act  of  1618,  ch.  134.  HowponishMl  in  Vtr- 
ginia,  he.  dk.  332,  a.  1«,  s.  1,  8te- 


S. 

SALE  OF  GOODS  that  vest  the  property  in  tSe  vendee,  cb.  139, 
a.  8,  s.  9  ;  several  cases ;  or  noL 

SAVE  HARMLESS,  sureties,  ch.  169,  a.  1  con.  Wbere  a  snreW 
can  enforce  iademni^  before  he  bas  paid ;  cases ;  lease  to  A  and  B ;  B 
may  prove  he  is  only  surety. 

Art.  3,  s.  3.     No  conlribution  among  wrong-doers,  but  it  is  among 
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covMiftan  joiiUDg  to< f«y,  3L  9o  wfawehisaotrwho  claims^  dooa  oot 
proceedecMafe^eM>,3.  Where  all  the  sureties  are  ^oteotsd  by  b  dMd 
of  trost,  thou^  EU<h  to  a  pnt  of  tfaem  only,  3.  Where  an  tndaaer 
has  no  ctmtribution,  3.  In  sU  claims  for  contribution,  the  insabeo^ 
of  tiB'«rineif»LHMthe  pcomi;  aaBW,  6.  Where  the  snra^Uiwt 
aHowM  to- confess  judBnMat;D*ed  not  notify  the  pcmeipaJ  he  la  aaad, 
3.  How  a  snn^  mqr  late  ni  Eue  an  tadanaifyii^  bond,  &  7,Ctse 
of  a  customhouse  surety  where  he  has  the  United  States  pnoriqr  or 
notr  7;  6,  the  rtgbt  of  the'  swre^  vim  frnja:  the  mon;|Bf{ee  bis  Mtt, 
succeeds  to  bis  ngbts  on  taUng  an  mm^auatt  8.  9y  Surah's- cqbi- 
inoe  is  to  ba  oontraed  stli«%  f  sban  i&charg*dl  by  alMiwig  At  ttwid, 
h*  *  has  a  tight  is  stand  «B'  tti«  vary  tsnns  of  Us  contract,'  9.  IQ, 
Tba  saratyV  liability  ia  eemia&i  to  the  dtilies  created  by  acta  passed 
b^ore  the  date  of  the  bond ;  cases,  10.  Six  poots  decide^  10. 
Judgment  against  tbe  prine^wl  ia  not  cvidanea  against  the  siuaty, 
n.  4^  B.  7  otHt. 

Ch.  16,  a.  4  am^  a.  7.  Sonliaa,  whnae  dinbcrgad  ornM  t^  asta 
oClba  oUina,  7.  Several  oasesy  7.  8,  Cases  ot  boil.  9,  Cases  of 
bvdi  smatles  itt  tfo  eaahiei^a  bond,  boir  haldv  S»  tO,  11,  SI,  ISy 
tbe  principles  <n  wbkd]  die  sucetiea  are  dMcharged  ot  not 

Cb.  160,  a.  &,a.9v  Many  easm;  attaenm  to  agree  diadsditarasiuL 
do  some  aet  tat  aapytbanma  of  tbv  contract  and  nripe  it  noct  against 
tb»  surety  than  the  ana  be  agoad.  l&,  Tbe  sum  the  misKy  recaren 
of  bia  principri.  16*  Tmt  snrcdae  in  tba  ]»rt>8te  office^  onegetasnaM 
mm-wnxj,  this  is  for  lb*  benefit  el  both  -^  h*  pay*  ali,  oan  reaonee  half  o£ 
what  he  pays,  over  the  security,  of  his  co-surety ;  cases,  16.  17> 
Snteqr  far  a  tbrpu^  aheri^bow  beld;  cases,  17.  18,  Case  of  die 
postmaster  and  his  sureties.  • 

SCHOOLS,  <dk.  31 1,  ai.  4  con.  s.  II .  Diamianng  sfdKtobnaatars  -, 
oii|r  fat  caasea  in  aalof  Mainey  1881,  cb.  M7,  and  die  msaper; 
poJHli  decided. 

Art.  S.  District  schools,  s.  1  con.  Town  indicted ;  form-  of  thft 
indictment  special ;  four  pcunts  decided.  §>  ScbooL  districts  in  rfew 
York ;  saretal.  statutes,  how  coodoeted,  be.  7,  Toivn  in  Massacku- 
sets  has  no  power  to  sJtw  them,  so  as  to-  deMray  the  corporadoa,  be. 
8,  Several  points  decided. 

Ajtl.  15.     Crimes  wban  to  be  prosaculed.     Se»  iainitailona. 

SCIRE  FACIAS,  ch.  190,  a.  1  con.  s.  15.  What  die  parties 
mar  plead  m  not ;  five  points  dedded. 

Alt.  3,  a.  4.  Sdre^cUu  onanied,  mi  tbe  ittri  Jaeiaa  issued,  not 
void,  fac.     a.  3  eon.  s.  36,  Where  none  is  necssHry  after  tba  year.' 

29,  To  revive  a  judgment  by  tdrefacUu;  how  parties  must  he  made. 

30,  Wbere  a  change  of  paedes^  31,  Where  judgment  is  above  ten, 
aad  not  tmnty  yeara'  standing;  tbe  efieet.  36,  Scire  fiieyu  on  a 
judgaient ;  no  objection  it  is  on  a  blank  declaration,  iac: 

Alt.  4  con.  Sb  34.  To  revive  a  judgment  to  enfarce  a  Ken^  how 
toufo-Heants  most  be  paiticB  to  tbe  teinJiKiat ;  points  decided. 
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SEDUCTION,  di.  1,  a.  35,  s.  2.  Bond  to  ■  womsit  mAmsed, 
when  void  or  not. 

Ch.  7,  s.  35.  Father's  action  in  Virginia  ibr  bis  dsughter'i  seduo* 
tion,  be. 

Ch.  59,  a.  6,  s.  10.  Tbo  mother^s  case  &x  aeduung  her  dau^ter 
and  servant;  ahs  had  her  election  of  case  or  trespaas,  10.  Sl^t  act* 
of  senrice  are  sufficient }  lilce  action  brought  b]r  the  inothsr  a  widow; 
cases,  10. 

SEISIN  AND  DISSEISIN,  ch.  104.  a.  3;  casea,  s.  S,  3,  9,  IS, 
36,  2S  con.     Contents,  covenant,  ch.  104,  a.  3,  &c. 

SE  DEFENDENDO  AND  PER  INFORTUNIUM,  ch.  216, 
a.  3  con.  a,  18.  Deft,  was  indicted  for  murder,  in  Ang.  1^3 ;  plea, 
not  guilty  ;  defence,  self  defence ;  how  a  man  may  defend  hu  pio- 
.perty;  »xp(»nt8  decided. 

SEIZURES  in  revenue,  and  other  cases,  ch.  234,  a.  1  s.  2.  S«- 
zures  made  on  land  and  water,  (o  be  kept  distinct ;  cases,  3.  Goods 
not  forfeited  where  no  intention  to  defraud  the  government;  cases,  2. 

Art.'S^,  Statutes,  s.  1  con.  Act  of  1818,  non-intercourse;  com- 
mercial convention  of  1815,  did  not  extend  to  the  &itish  West  India 
Colonies;  other  cases,  1.  7,  67th  section  of  the  duty  act  of  1799, 
respects  packages ;  bow  construed ;  six  points  decided.  19,  State 
import  laws  remained  in  force  till  congress  enacted  impost  acta. 

Art.  4,  Mitigati(»i  of  fines,  s.  1.  Act  of  congress  of  March  18Ifi, 
extends  the  powers  of  State  and  district  courts;  the  manner.  3,'Tbe 
law  punishes  the  attempt,  not  the  intention  to  defraud  the  revenue ; 
cases,  3. 

Art.  5.  The  embargo  act,  s.  10.  Act  of  Dec,  31,  1792 ;  cases 
under. 

Art.  7,  8.  1.  French  seized  the  Spanish  sde  of  the  St  Mary's; 
five  punts  decided  ;  the  fourth,  the  seinire  for  the  breach  of  the  mu- 
nicipal laws  of  one  nation,  cannot  be  made  within  the  terrilwy  of 
another. 

Art.  6.     Embai^  cases,  s.  16. 

Art  9,  s.  7.    Trading  with  the  raiemy  ;  eSecl  on  contracts. 

Art.  13,  s.  34.     Rules  of  proceeding ;  cases,  34. 

SELF  DEFENCE,  cb.  216,  a.  3  con.  s.  18. 

SELECTMEN— their  general  powers  and  dudes,  cb.  76,  a. 
10,  8,  8. 

SEQUESTRATION,  ch.  226,  a.  16. 

SERVICE  OF  WRITS,  dh.  175,  a,  7  oon.  s.  3.  The  suing  out 
of  a  writ  is  presumed  to  be  at  its  date ;  when  die  endorser  is  discharged ; 
cases,  3. 

Art  8,  s.  10.  A  bank  is  sued,  a  depu^  sheriff,  a  mend>er,  may 
-  serve  the  writ,  30.  Sunday  not  one  of  the  three  days  an  officer  may 
adjourn  the  sale,  8ic. 

SET-OFF,  cb.  168.  Debt,  a.  1,  a.  7.  Joint  and  aeparate  de- 
mands cannot  be  set  off ;  nor  can  partnership  and  separate  denrands ; 
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otber  CBsea,  7.  a.  1  con.  s.  10,  Whet  is  the  subject  of  «  separate  ac- 
tion cannot  be  set  oC  11,  Set-off  against  a  mortgage,  Su. ;  cases,  11. 
13,  To  set  off  a  debt,  it  must  he  due.  13,  Assignee  ofan  open  account 
cannot  set  it  off  when  sued;  afiler,  a  note  not  negotiable,  13.  14, 
Judgments ;  one  may  be  set  off  against  another,  1 4,  though  in  diSerent 
courts,  14.     15,  Cases  of  assignee  and  cutui  oue  tnat. 

An.5.  s.  6.  Under  Massachusetts  act  of  Feb.  1794,  defi.  may 
hare  judgment  for  a  balance,  6.  Case  of  an  insolvent  estate  of  one 
deceased,  6.  12.  Several  cases  of  set-off  allowed  or  not ;  among 
others,  how  far  matters  in  cases  of  insolrency,  and  damages  occasioned 
by  tons  6an  be  set  off,  or  shown  in  mitigation ;  eases  of  unliquidated 
damages;  creditors  of  an  insolvent  buying  his  goods  at  auction,  inc. 
24,  Attorney's  lien  for  his  fees  does  not  exist  till  judgment  is  entered; 
other  cases  of  his  lien,  24.  29,  What  sure^  and  principal  may  set 
off  30,  A  having  a  demand  against  B  for  neghgena,  cannot  c^  set 
it.     31,  Where  a  loss  may  be  set  off  against  premium  notes  sued. 

Art.  6  con.  liens,  s.  10.  Case  of  an  attorney's  Iten  for  lus  fees. 
11,  A  set-off  cannot  be  pleaded,  it  must  be  by  notice,  with  the  gene- 
ral issue;  other  cases,  11. 

SEVERAL  INTERESTS,  or  cases  as  to  wiuesses,  ch.  90,  a. 
II,  s.  4,  10  con.  34;  oases. 

SEVERAL  MATTERS  IN  EVIDENGE,  di.  99,  s.  19.  Bank 
rules  do  not  bind  third  perscms  ;  cases.  27,  Wbat  proves  the  deft's. 
occupation  begun  by  permission,  so  not  adverse. 

SEVERAL  STATES.  See  States;  and  eh.  231,  a.  18,  as  lo 
crimes  and  punishments. 

SHAM  PLEAS,  ch.  180,  a.  12  con ;  cases. 

SIMPLE  CONTRACT,  ch.  152,  a.  2  con.  s.  16.  To  sell  goods 
to  A ;  seller  is  not  bound  to  deliver  titl  paid :  till  the  buyer  show  be  is 
ready  to  pay;  the  vendor  is  not  bound  to  show  even  readiness  to  per- 
form, 15.  Where  die  vendee  must  give  notice  and  be  so  ready,  15. 
When  both  parties  are  to  perfwrn  at  the  same  time,  and  neither 
means  to  trust  the  other,  their  promises  are  properly  craocurrent. 

SINCE  THE  LAST  CONTINUANCE,  cb.  177,  a.  12,  s.  2a 
This  plea  waives  all  former  pleas,  iic-,  must  be  true,  20,  21.  Where 
it  isto  be  pleaded  21.  23,  Matter  arising  after  issue  joined,  must  be 
pleaded  puis,  be.     Other  rules,  23.    33,  Further  caaes. 

SLAVERY,  ch.  310,  a.  10,  s.  I.  The  owner  of  the  vesael  in- 
dicted on  the  slave  trade  act  of  April  20,  1816.  See  Piracy ;  and 
ch.  211.. 

Ch.  317,  a.  3  con.  s.  16.  Slave  Iiow  seized  fay  his  owner  when 
fled  from  him. 

SLAVES,  bow  punished  in  Virpnia,  be.,  in  many  cases,  ch.  221, 
a.  18,  s.  1,  &c. 

SOVEREIGN — sovereign  power.  See  State  Rights,  and  ch. 
187,  a.  7,  s.  48,  a.  20,  21 ;  ch.  186,  a.  11,  s.  18,  and  other  chapters 
in  which  State  sovnreigDty  is  bmited  by  the  federal  constitution,  and 
by  fundamenul  American  principle*. 
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SPEOFiC  P£aFOAUANG£.     S«e  Parfonnaiiee ;  ■»!  «b.  1, 

a.  7,  s.  41,  ch.  32&,  W.  fcc 

STATE  CmmNAL.  LAW  as  io  Vugfun,  in  AetsS,  andfideotad 
in  other  Sutee,  ch.  221,  a.  18,  s.  i,  4ic.,  uid  reHwrkv. 

STATES,  aeveul  stabite  tUks  i«  ^om,  di.  223;  b-  1  cob,  a.  7. 
The  laws  a{  desoent  utd  diBtributign  in  the  sevecal  Stites ;  tfa^  a^se 
«ad  d^er  m  ratay  caies ;  but  iBost'Ctf  the  iiSemacoa  aw  upimpoMaiil; 
these  coQsideFed  first  »  this  Gm  aaticle,  7.  TUrtses  dJflBTMfn 
awujy  OD  the  ralics  ■o(  faudal  priaoi|des,  fi,  0.  1 0,  ^  to  ^ponn 
wins;  aasea,  10. 

Art.  3.    Statute  tides  in  Itew  Hao^iebire, 

Art.  3l.     Sime  ia  Vermont,  con. 

An.  4.     Tbe  same  in  fihode  Islwd,  cob. 

Art.  5.    Same  k  Caweoticiut,  ccm. 

All.  €.    SubUe  titlee  in  New  Yofk,  i»b. 

An.  7.    S&aifi,  New  ieisey,  cod. 

Alt.  8.    Sotne,  Peno^lvanta,  con. 

ArL  9.     Same,  Delawaie,  ooa. 

Art.  10.    Same,  Maiyland,  con. 

Art  II.    Same,  Virginia,  con. 

Art.  12.    Same,  North  Caroluia,  con. 

Art.  13.     Sum,  S«uth  CsroliiM,  con. 

Art.  14.    Same,  Georgia,  oob. 

Art.  15.     Same,  Kentucky,  4!oa. 

Art.  16.     Sane,  LrfHiisiatia,  coo. 

Art.  17.    Other  States,  Ohio,  be.,  con. 

Art.  16.    Disuict  of  CeluBBUa,  cob. 

An.  19.     Fh>rida,  &o.,  coo. 

STATE  POWEJt,  bow  remrictcfd  as  to  ^ivne  .prspw^.ck.  169, 

STATE  RIGHTS,  oh.  187.  Tb^  etanjles  .not  'cooAttutiaul, 
'Qipecial^  a.  20  and  91.  See  Couiils  and  Soverei^ty  ;  ipnMosdings 
oo35thaectieBoflfafl  judioiaiyAQt-of  S>e|k34,  17^. 

STATUTES,  oh.  196,  a.  1.  Gaoarti  -priacj^ks,  s.  7.  If  one 
pMUbit  an  aot,  aad  anelher  gives  a  penal^,  the'suit  ises  both;  Wtfer, 
where  the  statute  a  out}'  revived,  a.  1  con.  a.  42,  JIdasatdiusalts 
statutes,  how  they  oease  to  be  in  fwoe  ia  MMia.  43«  GeMcaHf,  «ii 
iiffiroMtive  act  does  »a(  repeal  the  camnoa  hw. 

Art.  2,1.  1.  AauitDmastUMte  enda  with'it.  6,  Ite  word  Mtrf, 
often  means  voidable. 

Art.  8.  k  New  York,  be,  s.  37  con.  Matyland  adopted  all  the 
English  statutes  applicable  to  her  sitinidon,  enacted  befon  h«-  :seltle- 
Dtent  eonmenoed,  and  raany  «Ratited  afi«B%  38,  A  dtifeetwe  lihel 
amended  on  the  slave  trade  act.,  8ic.  Other  points,  33,  30,  Infoi^ 
natioD  under  thesbre  trade  act  of  1794;  {treciKon  not  repaired; 
«i«e«,  30.  40,  Wages  of  saentmi  in  slave  trade  oaMt,  recovarahla  if 
ittncMit;    lA-mMemlmea;  dases.    41.  Man^-pawts  d«Didedj  om 
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of  them  ^  the  Afncan  trade  is  contrary  to  tbe  lew  of  nature,  but  is  not 
prdiibited  by  the  poative  law  of  nations}  several  slave  cases. 

STATUTE  TITLES  IN  THE  SEVERAL  STATES,  cb. 
323,  as  to,  a.  18  ;  as  New  Hampsbire,  Su. 

STATUTES    ENACTING    CRIMINAL    LAW    in   several   ' 
States,  ch.  331 ,  art.  18. 

SUCCESSION,  property  in,  ch.  76,  a.  10.  s.  8.  Selectmen, 
tbeir  general  powers  and  duties;  several  points  settled  ;  how  various 
treasurers  may  sue,  12.  Corporations  niust  notify  endorsers,  Uc. 
as  iadividuals  must,  38. 

SUNDAY,  ch.  194,  a.  1,  s.  7.  Endoraing  «  capias,  &u:.  on  Sniv- 
day  is  void. 

SUPPLEMENTAL  BILL,  cb.  226,  a.  11. 

SURETY.     See  Save  Harmless,  cb.  169. 

One  surety  may  sue  another  for  contribution,  cli.  9,  a.  17,  s-  10, 
&c. ;  ch.  169,  a.  5,  s.  1  ;  ch.  169,  a.  2,  s.  3,  Tupper,  adm'r.  v. 
Hussey,  tie. 

Surety  in  a  custom-bouse  bond,  ch.  39,  a.  3,  s.  2. 

SURPLUSAGE,  ch.  180,  a.  S,  a.  2.  Where  the  word  caihirr 
is  surplusage. 

SYNOPSIS  OF  PLEADINGS,  cb.  193,  a.  21,  s.  3.  Juris- 
diction of  ohancer}'  originally  was,  though  the  party  bad  a  legal 
tide,  yet  his  remedy  at  law  was  doubtful  or  incomplete ;  casts,  3. 
Cases,  a.  3&. 


TAIL  ESTATES,  ch-  129,  a.  3,  s,  6.  Special  case.  Art.  3 
COS.  s.  8.     Words  thst  give  an  estate  in  tail.     Same,  9. 

TAXES  AND  TAXATION,  cb.  72,  a.  3  con.  a.  8.  pebt  lies 
by  the  United  States  against  the  inporter  for  duties,  so  if  be  smug- 
gle goods,  8.  So  when  short  duties  are  paid,  8.  Seven  other 
points  decided,  8.  Case  of  a  seizure  on  the  revenue  lews,  9.  Other 
points^  9.  The  valuation  of  taxable  goods,  where  coochisire,  LO. 
Other  points,  10.  Silver  dollars  are  gpods,  wares,  and  merchan- 
dize, 11-  Cases,  11.  Officer's  sale  for  taxes  of  land,  purchaser 
muct  see  he  takes  all  legal  steps,  13.  Sale  of  land  for  the  direct 
lax  of  1812,  13.  What  must  be  proved  or  not,  13.  An  over  as- 
sesament,  tbough  small,  avoids  the  tax,  14.  And  the  asscssora  are 
liable  in  trespass,  14.  The  collector's  covenant,  its  construction, 
15  ;  cases.  A  ux  ia  assessed  on  A,  end  admitted  to  be  .due,  bis 
land  is  sold  for  it  to  B,  what  be  must  prove  or  not,  16.  The  por- 
cheser  of  lands  sold  for  non  payment  of  taxes,  holds  advertfJy  to 
the  (unnef  owner,  17.  May  avail  himself  of  twenty  years'  pos- 
sesuon,  17.  Other  points,  17.  It  is  sufficient  for  such  purcliaaer 
to  show  such  proceedings  as  the  lav  requires  to  be  of  record,  18. 

TOb.  IZ.  102 
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Olber  points,  18.  Real  and  persoaal  estates  of  manufaeiurmg 
companies  are  taxable,  19.  No  estates  exempted  id  Massachusetts 
after  February,  1829,  20.  Real  value  of  estates  directed.  See 
Assessors,  and  ch.  119,  a.  1  ;  cases  of  taxes. 

Ch.  119,  a.  1,  s.  6.  A  aod  B  ova  land  tsxed,  A  pays  all  the 
tax,  he  has  contribution  ;  other  points ;  where  a  constable  or  col- 
lector can  sue  for  taxes  or  not,  fi.  Assessors  are  not  liable  for  any 
unintentional  error  in  assessing  taxes ;  the  remedy  is  against  the 
town,  6.  Where  their  one  seal  is  good,  6.  One  is  legally  assessed 
though  some  not  liable  be  assessed,  6.  Second  assessment  to  rec- 
tify ibe  first  is  illegal,  6.  Where  one  moving  is  not  liable,  G.  If 
assesaora  illegally  assess  a  person  ihey  are  liable  in  trespass,  6. 

TENDER,  ch.  170,  and  bringing  money  into  court,  a.  1  con. 
s.  7.  Decision  in  New  Hampshire  questioned  ;  tender  on  a  judg- 
ment does  not  discharge  it,  or  the  creditor's  lien ;  cases,  9.  9,  ten- 
der after  the  pay  day  is  bad. 

Art.  3,  rule  42.  Where  a  tender,  though  not  a  bar  to  the  adion, 
stopped  the  interest  of  two  per  cent,  a  month. 

Art.  3,  s.  1.      A  profert  in  curia. 

Ch.  no,  a.  5,  s.  7.  In  general  payment  received  in  forged  pa- 
per or  base  coin  is  not  good  ;  otherwise,  a  bona  jxde  payment  to  a 
bank  in  its  own  notes  afterwards  found  to  be  forged.  Payment  in 
forged  paper  may  be  treated  as  a  nullity. 

Art.  13,  s.  18.  When  bringing  money  into  court  admits  the 
whole  contract  declared  on. 

TITLE  TO  ESTATES  in  the  several  States,  ch.  223.  See 
Several  Slates,  and  Slates  Several. 

TITLE,  doubtful.  Equity  does  not  compel  a  conveyance,  ch.  1, 
a.  7,  s.  41  con. 

TOLL,  cb.  76,  a.  11.  s.  6.  How  far  exemption  from  paying  toll 
extends ;  cases,  6.  Running  toll,  29.  Atmmptit  as  well  as  debt  Kes 
for  toll,  35.  Cases,  35.  Town  exemption,  how  far  extended,  36. 
Toll  gatherer,  de  facto,  37. 

TORTS,  cb.  58,  B.  1,  s.  U.  Case  for  not  authorizing  the  dis- 
cliai|;e  of  a  debtor  lies  against  the  creditor  on  tender  of  debt  and 
costs  ;  case  in  tort  against  assignee,  12. 

Ch.  5,  B.  2,  s.  17.  Case  of  milldams ;  maxim  applied,  tic  utere, 
be.  a-  5,  s.  II.     See  Agent,  Sec.  / 

Torts — ngem  and  principal,  he.  ch.  59,  a.  1,3.4;  where  tbe 
master  is  liable,  EirC. 

TORTURE,  cb.  197,  a.  5,  s.  28.     How  against  laW. 

TOUCH  AND  STAY,  &c.  Stitt  v.  Wardell,  ch.  40,  a.  12,  s. 
44.     Art.  21,  s.  13. 

TRESPASS,  ch.  172,  a.  1,  s.  1.  Actual  possession  of  land  is 
necessary  to  support  trespass ;  what  is  possession  of  land,  buildings 
and  cattle.     12,  how  limited  the  jurisdiction  of  ibe  juslke;  how 
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BDd  when  the  d«ft.  pleads  tide  appeal  lies  rrom  the  cominnu  p!«as 
to  tlie  Bopraroe  judicial  court.  13,  when  trespBH  aod  case  are  con- 
current remediei ;  cases,  13.  14,  possession  of  land  is  evidence  of 
title  lo  be  left  to  a  jury ;  what  is  a  disseisin,  and  bow  conlioaed,  to 
disable  tbe  disseisee  to  have  trespass,  14.  15,  trespass  ties  if  the 
act,  the  result  of  negligence,  is  (be  rmniediste  and  direct  cause  of 
the  injury,  16.  Vi  et  armu  do  not  necessarily  make  a  writ  in  Ires- 
paRs.  17,  possession  supports  trespass.  IS,  same  principle  and 
construetiTe  possession ;  as  against  n  stranger.  19,  a  parent  has 
trespass  «t  tt  ormw  for  his  child  taken  or  kept  from  him.  30,  tres- 
pass q.  e.  J.  lies  against  the  servant  of  (he  disseisor  in  removing  a 
building,  be.  for  an  injury  to  the  freehold  between  the  verdict  and 
the  habere  facial  executed  ;  other  points,  20. 

Art.  3,  s.  II.  Trespass  ab  initio,  where  it  lies  or  not;  cases,  11. 
13,  if  A  enters  my  house  lawfully,  and  continues  after  requested  to 
depart,  he  becomes  a  trespasser  ah  initio;  cases,  13.  13,  trespass 
on  land,   where  the  tort  can  be  waived  or  not. 

Art.  3,  s.  7.  Trespass  q.  c.  f.  by  the  owner  of  land,  in  the  pos- 
session of  his  tenaoi  at  will,  does  not  lie ;  but  lies  for  the  tenant. 

Art.  4,  3.  3.  Trespass  q.  e.f.  lies  for  trespass  on  lands  not  cul- 
tivated and  not  enclosed ;  title  is  not  necessarily  in  question. 
10,  plea  of  title,  the  effect.  Art.  4  cor.  s.  15.  One  having  the 
general  property  of  goods  need  not  prove  possession ;  the  reason ; 
cases,  15.     AlUer  as  lo  special  property,  15. 

Art.  9,  s.  1.  No  trespass  to  arrest  on  a  good  justice's  writ, 
though  he  fails  to  hold  his  court.  9,  where  a  neutral,  at  common 
law,  has  trespass  against  a  helligerent  for  negligence. 

Ch.  173.  Pleadings  in  trespass,  a.  1.  Declaration,  s.  12. 
Trespass  for  the  conliDusnce  of  false  imprisonment,  hic.  15  coo. 
Trespass  9. «./.  at  divers  days,  Sic.,  pit.  is  confined  to  them,  or 
(nay  waive  them  and  prove  any  time,  Sic. 

Art.  4,  s.  5.  How  the  common  bar  and  new  assignment  may 
and  ought  to  be  avoided. 

Art.  7,  s.  7.  Special  pleadings ;  several  points ;  one  abtqve  tali 
causa  only  puts  the  facts  In  the  plea  in  issue  and  any  new  oMlter 
must  he  replied  specially  ;  where  the  pit.  may  rejdy  de  injuria,  &.c. ; 
other  points,  7. 

Art.  9.  Son  assault,  Sw.  coo.  s.  43.  Special  pleadings ;  where 
de  tn/Vna  does  not  do,  but  the  pit.  must  reply  specially. 

Art.  10  con.  s.  9.  Plea  of  liberum  Unemt»tum  admits  the  tres- 
pass and  pit's,  possession  ;  deft  fails  if  he  do  not  prove  his  piea. 
10,  where  Ibe  pit.  proves  adverse  possession.  11,  trespass  for  re- 
moving the  pit's,  fence,  he  may  also  prove  bis  loss  of  cropa  being 
the  immediate  e^ct,  tic.  In  trespass  to  try  title,  pit.  must  prove 
an  aclnal  trespass,  1 1 . 

TRIALS,  ch.  183,  a.  3,  s.  I.  Serving  as  a  juror  in  the  federal 
courts  exempts,  Btc.  ;  return  of  the  copstable  where  amendable. 
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Art.  4,  a.  1.  Ttw  court  ku  a  dtscretii»ir}'  power  to  diKbnfe 
juries  even  in  CBpka)  cases;  pointe,  11.  4,  No  nlignii  ixlati  «k- 
emptB  one  from  seiring,  tec. ;  other  poiots,  4.  5,  Not  aeaesmry  the 
indietmcut  state  the  jurors  were  good  sn<t  lawful  men  o^  the  distoct ; 
other  poius,  be.  &.  6,  New  tnal  granted  to  eneUe  tb*  oUisM  to 
ezptan  nnfcs  on  a  bond,  notieed  only  by  tbe  jurj.  T,  Aimrera  of 
jarora,  bow  to  be  niade  in  eooR. 

Alt.  5,  s.  5.  The  quea^ons  whJch  juries  decide ;  as  if  a  maniage 
exist ;  what  is  a  peril  of  the  sea ;  whet  is  ordinar7  can ;  wrenl  otber 
such  cases,  6. 

Aft.  &,  s.  6.     CbaUei^es,  rarieus  oaiiaee  of,  6,  7,  6  j  bow  toett, 

Art.  6  con.  s.  25.     Where  their  coBduct  is  esugoable  as  eitor. 

TROVER,  oh.  77,  a.  3,  s.  1.  Pit.  must  hare  proper^  and  po»- 
sauioa,  or  e  right  to  it  innaediatelf ;  cases,  1. 

An.  5,  s.  2.  Exchange  of  farfrses  and  pairing  money.  Action  Sor 
the  money. 

Art.  8  con.  b.  18.  Conversion  of  a  promissory  note ;  what  is  a 
conversion  of  it,  18;  four  points  decided.  The  measure  of  damages, 
19.  If  a  factor  pledge  his  principal's  goods,  it  is  a  conversion,  19- 
Trover  for  a  female  «ave,  her  child  bom  pendente  lite,  must  be  sued 
for  in  another  action,  20.  Case  of  goods  levied  on  an  execution,  31. 
Five  points  decided,  21.  Where  interest  is  allowed,  23.  Execulor 
brings  trover,  he.  23. 

Art.  9,  s.  40,  What  is  a  converuon  by  two  persons  or  not.  No 
conversion  where  the  deft,  holds  tbe  proper^  under  contract,  41  : 
cases. 

Art.  12  con.  s.  29.     Where  pared  evidence  is 'Inadmissible. 

THUSTEE  ACTIONS,  ch.  192,  a.  2,  s.  3  con.,  is  as  to  conim- 
uances  and  costs. 

Art.  3,  s.  3.  Five  metcantile  trustees,  three  in  North  Carolina  and 
two  in  Boston ;  service  on  the  latter  is  sufficient  to  hold  tbe*debtoi's 
fiinds  in  their  hands,  all  five  named  in  the  writ ;  trustee's  lien  remains 
on  goods  attached.  Art.  3  cod.  a.  12,  part  only  sumtncHied  as  trus- 
tees, tbe  set-ofisofaDmaybemade.  13,  One  not  trustee.  An.  4,  s.  1. 
A  trustee  cashier  of  a  bank,  where  liable;  cases,  1.  Trustee  of  a 
specific  article.  A  is  trustee  of  money,  &c.  though  he  has  given  a 
check  for  it  if  he  has  the  control  of  it.  7,  Surety  becomes  trustee. 
Art.  4  con.  s.  14,  imstees  of  a  partner  bold,  as  partners,  only  his  share 
of  the  surplus  after  final  settleRient ;  cases,  15.  To  make  goods  •^ 
Uchable  in  this  process,  riiey  need  not  be  in  the  trustee's  hands,  on 
contract  with  the  debtor. 

Art.  6,  s.  3.  The  father  depoatted  monies  in  tbe  baeds  of  A  &  B, 
to  be  applied  at  their  diicreCitm,  to  support  a  son,  and  for  otber  mst' 
poaei ;  A  &  B  not  trustees  to  die  son's  creditors ;  tbe  reasons,  3.  not 
absolute,  debtor  not  tnistee,  ftzc.  3.  A  is  not  trustas  to  B,  tf  B- 
ordnvd  A  to  pay  to  C,  3.    Several  cases  not  trustees.     AkiMttrus- 
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tM  of  B,  «xiwpt  A  hold  Mods  of  BiiMble  to  be  ittachsd  ;  w  A'b  de- 
MadoD  Mifajsoli  hkn  wS^  action,  or  A  eVres  sone  debt  to  B. 
Art.  S  coo.  B.  3fi.  Attignee  of  goods  plodged,  ie  not  tnatee  of  the 
assignor ;  other  cases,  26. 

Art.  6,  a.  17.  IVustea's  dtsoloaure  ;  bow  avideace;  cases.  18, 
Anacbnent  is  disaolred  by  tbe  deatb  of  Hk  debtor,  bc^  19,  Trustee 
D0t  exotned,  aosweriag  queetnus,  tbougb  thereb}'  ha  may  charge  him- 
atlffisa  party  to  a  frwdulent  srie.  See  Anno  Terutnr,  fyc,  20; 
One  not  trustee,  not  liable  to  an  hcaoa. 

Art.  a,  9.  3.  No  trustee  la  cases  of  lortt.  10,  Trustee  acuotis  in 
South  CsrolioB ;  casea,  2.  So  domestic  Bitachments,  a.  8  con.  Trus- 
tee suits  in  Maryland,  14:  owes,  44.  15,  Trustee  suiu  io  Kea- 
tecky ;  cases,  15. 

TURNPIKES,  ch.  76,  a.  3  con.  s.  19,  20.  What  b  evading  the 
toS.    21,  other  cases.    Action  for  destroying  gates,  S2.. 

Ch.  173,  a.  5,  s.  2.  The  public  has  only  an  easement  in  a  turn- 
pike road.     Where  trespass  to  plough  it. 

Sundry  cases  as  to  twenty  years'  adverse  possession,  ch.  74,  a.  10, 
3.  3,  in  law  and  equity.  See  the  words  Entry  and  Possession ;  also 
word  Possessioa. 

In  Connecticut,  title  on  fifteen  years'  adverse  possession,  cli.  132, 
a.  7,  s.  16. 


UNCONSTITUTIONAL  ACTS,  ch.  1S7.  especially  a.  20,  and 
a.  21.     See  Courts  for  particulars. 
UNITY  OP  TITLE  OR  OF  POSSESSION,  ch.  71,  a.  5,  a. 

19.     Ch.  79,  a.  11,3.  14. 

UNWHOLESOME  PROVISIONS,  cli.20S,  a.  11  con.,  Pros- 
'eculion,  as  to. 

USE  AND  OCCUPATION,  ch.  S5,  a.  2,  s.  5,  Deft,  not  estop- 
ped to  say  the  pit.  has  no  dtla  ;  the  action  for  rent  must  be  ground- 
ed on  privity,  5.  What  acts  of  the  tenant  prove  a  tenancy,  13. 
cases,  13.  Accepting  a  bond  for  rent  does  not  discharge  it,  14. 
Tenants  in  common  must  join  to  sue,  and  sever  in  avowry,  14.  A 
hires  a  house  for  a  year,  let  part  of  it  to  B,  for  a  year ;  A's  remedy 
agninsl  B  is  only  on  his  contract,  14.     One  cannot  distrain,  14. 

Art.  3,  s.  5,  Deft,  must  not  dispute  the  pit's,  title,  &c. ;  aatumptU 
lies  not  where  the  possession  is  tortious,  7.  Nor  for  the  mortgagor 
against  the  mongagee,  7.  Statute  of  New  Hampshire,  7.  One  of 
five  tenants  in  common  may  sue  for  his  part  oi  the  rent,  1 5. 

Art.  &,  s.  8  con.,  Tenant  holding  over  cannot  deny  his  lessor's 
title. 

USES  AND  TRUSTS,  cb.  114,  a.  3.  a.  3,  A  testator  has  pow- 
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er  lo  raise  uses  on  stitules  of  wills  and  us«s ;  or  on  ihit  of  wUk 
alone.  37  H.  8,  cb.  16,  does  not  extend  to  covenanu  to  atand 
seised ;  and  only  to  estates  of  freehold  or  inheritance. 

An.  4,  s.  3,  Doctrine  of  tcintiUa  juris  examined. 

Art.  10,  Covenant  lo  stand  seised,  s.  7.  Bai^n  and  sale  for  a 
pecuniary  consideration  of  a  fee  simple  estate,  lo  coromence  iafii- 
imro,  operates  as  a  covenant  to  stand  seised  to  tbe  use  of  the  party ; 
cases,  7.  To  give  a  deed  the  eSisct  of  a  covenant  lo  stand  seised 
to  uses,  there  must  be  the  consideration  of  blood  or  marriage,  7. 
Neither,  in  the  relation  of  a  daughlernn-law,  7.     Cases,  7. 

An.  12  con.  8.  13,  Though  a  charity  is  not  barred  by  the  act  of 
limiiBtions,  yet  an  adverse  enjoyment  for  a  long  time  is  a  material 
consideration;  cases,  13.  I)onation  to  build  a  town  house  is 
valid,  14. 

Art.  13,  s.  3,  What  is  a  trust  and  not  a  use  ;  pmnts  decided,  3. 
Absolute  estate,  when  a  trust,  14.  Cases,  14.  Bill  in  equi^, 
charging  the  trustee  with  negligence  in  not  vesting  funds,  I&.  Tmst, 
both  of  real  and  personal  estate,  17.  Trust  property  in  trade,  18. 
Cases,  18. 

An.  14  coo.  a.  10,  Estate  in  trust  to  secure  a  debt  for  the  assign- 
ment of  it;  cases,  10.  Trustee,  where  not  liable  for  a  loss,  11. 
Powers  of  trustees  of  academies,  12.  Pennsylvania,  trustees  of  sn 
insolvent,  13.     Cases,  13. 

An.  16,  9.  6,  Where  purchasers  are  bound  or  not  to  see  to  the 
application  of  the  purchase  money ;  cases,  6,  and  s.  8.  Scintilla 
jurit,  a  fiction,  10,  quere.  Ejectment  by  trustee,  14.  Where  a 
trust  is  of  a  public  nature,  a  majority  exercises  it,  15.     Cases. 

An.  17,  s.  7,  Trustee  cannot  purchase  the  trust  propeny  ;  cases, 
7.  Resulting  trust  to  the  heir,  9.  33,  No  parol  evidence  is  admis- 
sible to  prove  a  resulting  trust ;  in  England  unsettled,  33. 

Art.  33,  s.  6  con..  Trust  deed  to  parents,  &c.,  and  children^ 
vested  in  those  born  when  tbe  deed  was  made,  and  opened  to  let  in 
after  born  children;  cases,, 6. 

An.  25,  Remainders,  &.c.  See  Remainders.  Art.  37,  Perform- 
ance, Etc.  An.  28,  Merger.  Art.  29,  Ilemitter.  Art.  30,  Dis- 
continuance. Art.  31,  Executory  estates,  summary  view  of.  See 
those  heads. 

USURY,  cb.  9,  a.  5,  s,  1,  Usurious  interest  recovered  back  on 
paying  principal  and  legal  interest. 

Not  usury  to  charge  two  and  a  half  per  cent,  for  selling  a  vessel 
by  a  creditor,  though  not  sold.  Ch.  33,  a.  1,  s.  17.  Nor  lo  take 
-  interest  when  the  loan  is  made,  17. 

Ch.  153,  Debt,  a.  4,  s.  2,  Hon  lending  money  and  selling  goods 
may  be  usury ;  cases,  2.  Usury  in  equity,  i.  The  borrower  is 
relieved  on  paying  tbe  true  debt;  A  leads  money  on  a  usurious 
note,  part  paid,  and  takes  a  note  for  the  balance,  this  is  usurious; 
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lei:  loei  eontractvt  governs  the  nte  of  iuierest,  6.  An  atier  agree- 
inenl  may  purge  a  contract  of  usury,  5.  Other  points,  6.  De  Wolf 
loaned,  usuriously,  ^63,000  in  Rhode  Island,  took  a  mortgage  of 
land  in  Kentucky,  in  1815  ;  new  contract  in  1817,  this  free  of  usury 
and  valid  ;  several  cases  in  New  Hampshire,  6.  If,  by  either  of 
two  contracts,  the  lender  secures  more  than  legal  interest,  or  by 
both,  thera  is  usury,  6.  Uusury,  if  bad  notes  of  third  persons  be  a 
part  of  the  sum  lent  at  too  high  a  value,  IT.  A  bank,  may,  on  dts- 
couating,  deduct  legal  interest  at  the  time  of  discount,  18.  Fire 
other  points  settled,  18.  What  is  usury  or  not ;  cases,  19.  Not,  it 
seems,  if  the  borrower,  of  his  own  accord,  uIcb  goods,  &«.,  in  part, 
atahigh  price,  19.  Note  void  in  the  endorser's  hands,  30.  Merely 
changing  securities  does  not  purge  usury,  21.  Where  the  borrower 
can  recover  the  usurious  interest,  S3.  Note  sold  at  great  discount, 
case  is  usurious,  33.  Other  cases,  34.  Casting  six  per  cent,  on 
360  days,  is  usurious,  35. 

Art.  6  con.  s.  26,  Not  usurious  to  charge  commissioos ;  so  37. 
Where  New  York  interest  deemed  not  usury  in  North  Carolina,  38. 
Chancery  relieves  against  the  excess,  39.  A  note  for  legal  debt  end 
interou,  honorary  parol  promise  for  fire  per  cent,  toore,  this  is  usury, 
30.  Discounting  and  taking  the  interest  in  advance,  is  notusury,  31. 
Other  points,  31.     33,  Same  principle. 

Art.  7,  8.  1  coo.,  Manner  of  the  parties  swearing ;  two  breDohei, 
reser^og,  and  taking,  1 . 

Art.  8,  s.  14  con.,  Virginia  court  adopted  the  rule  iii  Jordaio  v. 
Lashbrook.     Art.  9,  s.  3,  The  proper  venue. 


VARIANCE,  cfa.  166,  a.  4,  Matenat  or  not. 

VENDEE.     See  purchasers,  &:c. 

VENUE,  ch.  316,  a.  7,  s.  2,  Changed  in  a  capital  case  on  the 
deft's.  oath  that  he  believed  he  could  not  have  a  fair  trial  in,  be. 

VERDICTS  AND  JUDGMENTS,  ch.  96,  Where  and  how 
evidence,  a.  1,  s.  I.  Several  cases,  15.  Art.  1  coo.,  added  s.  33, 
Judgment  against  the  principal  in  a  bond,  is  not  conclusive  evidence 
against  his  Sureties  ;  other  points  decided,  23.  24,  Court  cannot 
mend  a  special  verdict.  25,  Among  several  judgments  that  io  which 
the  record  is  first  filed  has  preference.  36,  Judgment  in  one  Stsie 
sued  in  another ;  pleadings.  37,  Judgment,  how  and  when  it  tars 
another  action  ;  judgment  by  a  justice,  ranks  with  a  specialty.  38. 
Debt  on  judgment,  deft,  may  plead  and  prove  pnyment  in  any  prop- 
erly accepted,  39. 

Art.  4,  s.  4  con.,  Cases  of  slaves  fled  from  one  to  another  State. 
1 1,  ^/il  debef,  when  a  plea.     34,  How  far  a  record  of  a  jadgmtDt 
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agaiBM  B  sheri^  is  avideaee  againat  bis  deputy.  36,  Hon  Uw  court 
will  ^ve  affect  to  a  judgment  ia  anoiber  State. 

VIPELICIT,  ch.  192,  a.  9,  s.  3,  Wiiat  coidh  uada  it  is  no 
averment ;  but  1  Mason,  67,  fuUtanoa  undst  i»  travaraable,  asd 
muflt  be  proved  as  alleged. 

VI  KT  ARMIS,  ch.  21S,  a.  7,  a.  34,  Not  oeoesaary  to  add  ibese 
words  where  implied. 

VIRGINIA.  Criminal  kwa  io  most  caiea.  Ofieocea  ud  pun- 
ishoiants,  ch.  321,  a.  18,  s.  I,  2,  &,e. 


w. 

WAGER  OF  LAW  ;  none  in  the  Untted  Statesv  eb.  176,  a.  3, 
s.  34. 

WAGER,  ch.  56,  a.  2,  s.  6,  Where  an  action  for,  does  not  be. 

Art.  3  con.  a.  6,  Wagtr  in  Mtrjland  on  tli»  eleciioa  of  a  AaiS; 
pit.  von,  and  sued  and  recorered,' it  not  appowing  ha  an^  the  defi- 
were  voters  in  the  case  ;  atUar,  if  thejr  bad  been,  &.  Three  eaaei 
in  wfaicb  wagers  are  iHegal,  6.  Stalutee  in  Sonth  Caroliaa,  6. 
Money  deposited  on  one  illegal,  how  recorosed,  7. 

WAGES  OF  SEAMEN,  ch.  67,  a.  1,  s.  3,  Wages  pmyMg 
where  freight  ie  nol,  that  depending  od  Bpoenl  owitraot ;  bow  sailofs 
are  entitled  when  they  save  from  the  wr«ck,  13  Wbsat.  39&-4iO&; 
2  Marsh.  619.  Tha  smdo  principle,  tbc  French  comneccial  code, 
a.  261.  '  Sicic  and  wounded  seamen,  36S-36Z.  If  one  leave  As 
ship  without  leave  and  is  wounded  on  land,  be  pays  his  own  charges, 
364.  How  paid  his  wages  if  he  die  in  the  voyage ;  several  rules, 
a.  265. 

Art.  1  con.  s.  19,  Potbier  on  Maritime  Contracts,  edition,  1821, 
part  3  ;  valuable  rules  extracted,  under  nine  beads. 

Art.  3,  s.  9,  Court  enforces  the  three  tnombs'  wages  req«i(«<t  by 
the  act  of  congress;  cases,  15.  Cases  of  wckaess,  inany  poinU 
decided,  7. 

Art.  5  con.  8.  18,  Passengers  in  afaips^  two  ta  Ave  toos  ;  muten, 
bow  liable  for  goods  seal  by  freighters  or  not,  19.  Con«gnee  is  not 
obliged  to  sell  at  a  great  loss,  19. 

WAIVER,  ch.  194,  a.  4.8.  13,  When  a  deft,  wuves  or  not 
hrmer  exceptions.     See  Practice. 

WAR  puts  an  md  te  costracts  between  citizena  of  neiioiis  at  war, 
cb.  1,  a.  7,  a.  1.      ■ 

W&STE,  ch.  78,  a.  1  con.  s.  9,  The  writ  of  estrepemsot  is  dia- 
ased  ;  action  of  waste  has  given  place  to  a  bill  in  equity,  dtc. ;  in- 
junction to  stay  waste,  10.  In  Virginia,  waste  is  not  on  tbe  tame 
ground  it  is  in  England,  11.  Geaeral  principles  growing  ottt  of 
usage,  13. 
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Art.  3,  »i  9,  Watte  in  fixtures  ;  cases ;  rule  is  rigid  in  favor  of 
the  heir,  9.     The  tenant's  interest,  10. 

Art.  4  con.  8>  7,  The  reversioner  has  case  against  a  stranger  for 
cutting  trees  on  the  land,  though  allotved  by  tenant  for  life  ;  cases,  7. 
Case  lies  for  sn  injury  to  the  pit's,  reversionary  interest  in  land,  in 
cutting  down  trees,  8.     And  troTer  for  the  wood  carried  away,  8. 

Art.  7  con.,  What  is  waste  or  not  in  coal  mines,  case  of  an  in- 
junction, &.C, ;  decided  on  English  authorities. 

Art.  10,  3. 2,  Tenant  roust  repair  waste,  though  by  the  act  of  God- 
Art.  14  coo.  s.  10,  Manner  of  computing  the  amount  of  waste  ; 
cases,  10. 

Art.  16  con.  a.  IT,  An  injunction  may  be  granted  on  the  applica- 
tion of  a  mesne  remaindemian  for  life;  cases,  17.  The  court  will 
enjoin  the  mortgagor  in  possession  from  commitung  waste,  1 7.  What 
he  may  do,  17.  He  has  not  an  iojunction  against  his  vendee,  17. 
Art.  16  con.  The  principle  to  leave  as  good  as  found,  recc^nised. 
Art.  17,  B.  1,  Injunction  to  prevent  waste  is  not  continued  where 
the  pit's,  utie  is  denied;  no  injunction  if  the  waste  be  small,  I. 
Trustees,  to  preserve  contingent  remainders,  may  have  an  injunction 
to  stay  waste,  1 . 

Art.  IB.  Tenant  in  dower  does  not,  for  waste,  forfeit  treble  dam- 
ages ;  the  subject  examined. 

WAY  GOING  CROP,  oh.  26,  a.  2,8.  11.  Tenant  in  Penn- 
sylvania has  it. 

WAYS,  ch.  79,  a.  1  con.  s.  4.  No  deduction  of  a  way  in  Masr 
sacfausetts ;  no  right  of  way  or  landing,  though  used  tbiny6ve 
years,  be.  4 ;  being  no  claim  of  right,  4.  How  a  grant  of  way  is 
construed,  5.  Several  points,  5.  To  he  brought  from  cb.  7S,  a.  1, 
s.  12,  and  to  be  s.  6.  Harlow  v.  Humiston,  6.  General  principles 
growing  out  of  usage ;  roads  by  usage  for  twenty  years  need  not  be 
four  rods  wide,  6.  Land  may  be  within  the  way  fence  and  be  not 
way,  6.  If  A  place  an  obstruction  in  the  way,  he  is  not  liable  un- 
less the  person  injured  use  ordinary  diligence  to  avoid  it,  6.  Other 
points,  6. 

Art.  2,  s.  1.  Committee  must  all  act ;  court  has  power  to  sub- 
ject the  petiuoner  to  pay  the  expense  of  location,  1.  May  be  a 
condition  of  the  grant,  1 .  Other  points,  1 .  What  is  recording  ■ 
town  way,  2.  The  selectmen  have  no  power  to  lay  out  a  landing 
place,  2.  Nor  a  town  way  between  high  and  low  water  mark,  2.  Other 
points,  2.  Principles  of  a  statute  way,  9  ;  cases.  What  is  a  public 
'  highway,  10.  Cases,  10.  Consent  of  the  owners  of  the  land,  11. 
The  rights  of  the  adjoining  owners  when  a  river  is  merely  capable 
of  being  navigable  is  adJUvm,  12.  The  English  rule,  12.  Deci- 
sion of  commissioners,  when  Unal,  13.  Proceedings;  lo  a  manda- 
mus long  and  special  proceedings,  14.     Cases,  15, 16,  17. 

Art.  3,  s.  13.     Public  has  no  right  to  feed  the  highway  ;  a  way 
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IB  over  mj'  land,  1  seH  i(,  beuading  both  sidei  by  the  way,  tbt'Uad 
under  it  does  not  pass,  13.  How  sixty  years  proves  dtae  ijone- 
tnorial,  18.  Wsy  cliioied  by  prescrifKion ;  special  way  muit  be 
con6ned  witfaiu  limits,  IB. 

Art.  4,  3.  8.     Way  of  necoasiiy. 

Art.  8,  s.  6.  Pit.  injured  by  logs  in  tbe  road  bas  no  actioo  for 
damages,  unless  he  use  ordioary  care  to  svoid  them  ;  iliough  it  may 
bo  indicted,  6.  Towns,  bow  liabie,  6.  Ways  dowed,  6.  Tnrcj. 
ler  must  exercise  cominoD  cmre  and  prudence,  €.  Who  nay  object 
to  the  way,  6. 

Art.  9,  s.  3.     Borderers  injured. 

Art.  10,  s.  1.  A  narigab}e  inlet  from  iba  sea  is  public  property  ; 
road  laid  over  it  is  void,  1 .  Law  of  the  road  applies  to  tka  streets  is 
Boston,  1.  Trarellini;  path,  what,  1.  Mow  the  sur¥»yar  must  re- 
pair, 7.  His  power,  be.  14.  The  way  in  itself  must  be  neocBaaiy, 
17. 

Art.  11,  s.  9.  How  a  bridge  must  be  repaired,  built  by  indiiidu- 
als,  and  used  fay  the  public  ;  trespass  for  destroying  part  of  ibe  ph's. 
wooden  bridge,  15. 

Nusances,  6ic.  in  ways,  indicted.     See  Nusances,  cfa.  308. 

WEAK  MINDS.     See  Imposition  on. 

WHALING  BUSINESS,  custom  in,  cb.  26,  a.  3,  s.  16  ;  two 
eases. 

WILLS,  di.  90,  n.  12,  Wiinesies  to,  s.  1 ;  cases,  3.  3,  cases. 
6,  added.     39  (o  41,  Various  cases. 

WITNESSES,  cb.  80  to  ch.  99,  iic.     See  the  several  heads. 

Ob.  98,  s.  6.  One  is  a  witness  who  believes  in  the  being  of  a 
God,  and  that  be  will  punish  ^Isehood  in  this  life  ;  cases  contra ; 
sundry  e^ses  on  ih^se  grounds ;  and  9.  9,  fits  of  derangement, 
where  no  objection  ;  a  debtor  a  witness  he  paid  the  plt'a.  attorney. 
32,  one  a  witness  to  prove  his  deed  lost ;  pit.  having  proved  the 
deft,  broke  open  his  trunk  is  a  witness  of  necessity  to  prove  the  ar- 
ticles in  it.  Added  3S  lo  43.  38,  how  one  may  be  impeached. 
39,  he  is  to  judge  of  the  tendency  of  a  question  j  when  he  can  be 
compelled  to  answer  or  not.  40,  one's  testimony  previously  taken 
down,  when  to  he  used  or  not.  41,  a  father  is  a  competent  witness 
to  prove  his  gift  to  a  child.  42,  case  of  a  slave.  43,  grantor,  Sk. 
nhere  a  witness;  cases. 

WOUNDING,  cb.  30,  a.  6,  s.  17.  A  is  sued  or  indicted  for 
wounding  B,  A  cnnnot  justify  in  defence  of  his  close,  but  may  re- 
sist. Sec. 

WRITS,  ch.  175,  a.  9.  Endorsement  of,  s.  3  con.  Writ  of 
error  need  not  be  endorsed;  nor  judicial  writs;  a  prochtin  ami 
must  endorse  ;  remedy  is  aciritfaciiu  against  the  attorney  endorsing 
the  writ,  7.  Want  of  endorsement,  how  objected  to,  13.  In  New 
Hampshire  the  idrefaeitu  is  local ;  roust  be  sued  within  one  year ; 
cases,  13. 
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Ch.  I7!>,  a.  10.  Return  of  writs  ;  amended  bj  the  officer  from 
bis  nuDules  after  out  of  office,  5. 

WRIT  OF  RIGHT,  cb.  328,  a.  3,  a.  8.  A  title  in  a  third  per- 
son.    14  coa.  case  of  a  view. 

Cases  in  America,  a.  4,  s.  1.  This  writ  nerer  adopted  in  South 
Carolina ;  nor  continual  claim.  8,  title  or  seisin  in  a  person)  the 
efect.  An.  4  con.  s.  20.  Amended.  31,  plea  averring  seisin  lo 
enjoy  an  easement  is  bad.     33,  writs  of  right  in  New  York  ;  cases. 

WRITINGS  NOT  SEALED,  ch.  97.  How  evidence,  a.  3, . 
s.  3 ;  cases  added. 

Art.  3  con.  a.  17,  a  scroll  is  no  seal ;  cases.  18,  single  bill  un- 
der teal  a  not  a  note,  but  a  specialty  ;  cases.  19,  debt  lies  on  a 
promissory  note,  not  under  seal,  against  executors  and  administra- 
tors ;  when  in  the  detinet.  30,  how  a  sealed  promise  to  pay  a  debt 
merges  or  not ;  a  simple  cootraci ;  cases.  31,  a  writing,  though  not 
sealed  cannot  be  cootradioted,  varied,  kc. 
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APPENDIX 

(9TH    VOLUME] 

DAKE*S  GENERAL  ABRIDGMENT 

AMERICAN  LAW,  &c. 

PREFACie. 

Tn  thia  Appendix  ttu  powers  and  dntiei  of  ihe  Qenenl  tnd  Sttte  Go*> 
Crnroenta  in  lelation  to  each  other,  are  extensively  examined.  Thii  exam-* 
ination  is  principally,  occasioned  by  important  measares  proposed,  and  b* 
speeches  and  writings,  of  high  order,  pnbliahed  since  the  9th  and  last  Vol* 
nme  was  printed. 

These  potrers  and  dtittes  have  been,  briefly,  noticed,  in  several  parts  of  thit 
Abridgment;  especially,  in  Chapters  143  and  IS7 — and  in  its  Secti«ns  13— 
33,  in  Art  20,  Chap.  IS7,  Vol.  9th,  are  largely  extended,  in  order  to  brin^, 
into  view,  many  facts  and  records,  for  Consideration  ;  lately  mads  very  im* 
portant,  bj  attempts  to  make,  even  a  State  Legislature  tjupteme  Judge  and 
nullifier  of  acta  of  Congress. 

The  Table  of  Contents,  and  a  tiopions  Index,  disclose  it  once,  the  broad 
^unds.  In  part  now  here  taken.  It  is  believed,  that  on  thorough  examina- 
ttOQ,  it  will  be  found  that  scarcely  any  important  part  of  our  complex  ays- 
lem  is  more  imperfectly  understood  than  the  origin  and  extent  of  the  powers 
and  duties  in  questiou.  That  the  ggperal  government  was  Jifat  tnslituted 
by  the  people,  in  their  original  .soveilign  capacity,  on  revofntianary  princi' 
pies.  That  this  government,  being  in  full  operation,  on  those  principles, 
aid  July  4, 1776,  lay  the  first  loundation  oi  Statt  rights,  by  the  Declaration 
of  Independence,  and  that,  ajienectrds,  ihe  State  governments  (except  one) 
came  into  existence  in  the  aeknowledgtd  lubordination  to  Ihia  General  Gov* 
crnroent. 

It  is  a  settled  principle,  when  a  people  remain  the  imu,  as  did  onr  Ante* 
rican  people,  on  and  alter  July  4,  1776,  changes  in  their  forms  of  govern* 
ment,  may  be  made,  and  not  affect  the  source  of  their  national  power,  sove* 
reignty,  rights,  duties  or  allegiance.  In  ihia  Appendix  many  recordt 
and  authorities  are  cited,  which  support  these  positions,  and  prove  this  Na* 
tional  priority  and  constitutional  superiority.  Records  and  aullioritiea, 
which,  it  is  believed,  have  never  been  properly  examined  in  any  work. 

Hitherto,  for  foity  years,  the  Oeneral  Oovernment  has  levied  impost  liutin 
ud  other  taxes,  evidently  for  two  purposes-— one  tn  raise  the  necessary  re- 
venue, lb«  other  so  to  raiio  it,  as  to  ancouraga  variona  branches  of  doiiM»* 
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tie  industry.  I'o  thia  day  tbe  two  objects  exist.  Ai  yet  no  more  revenoa 
a  ratsod  iban  is  wanted— there  raaj  well  be  much  discretion  in  Congreas,  ia 
regard  to  both  purposes,  enda  or  objects  combined,  which  may  not  exist, 
when  the  fair  demand  of  high  duties,  and  taiea  as  menne,  shall,  in  a  good 
measure,  ceaae.  It  is  a  new  point,  that  need  not  now  be  considered — How 
far  high  duties  can  be  imposed,  merely  to  encourage  auch  branehes  of  in- 
dustry,  and  when  they  shall  not  be  required  as  rtetnue,  is  a  great  question 
which  never  till  then  can  be  fairly  considered.  As  to  roads  and  canals,  I 
here,  merely,  observe,  they  are  in  a  way  not  long  to  be  a  subject  of  much 
controversy — so  many  stales,  and  several  great  ones,  are  so  fast  and  exten- 
sively tailing  them  into  their  o^n  bands,  and  each  making  its  internal  im- 
provements, at  its  own  expense,  that  soon  a  majority  of  the  states  mnst  na- 
turally,  bo  opposed  to  expending  federal  money  to  support  them  except 
where,  eUarly  and  purely  national ;  much  demandod  and  deemed  to  be 
worth  the  expense. 

It  is  the  State  nuUifi/ijig  doctrine,  and  State  separation,  which  at  preacBt, 
almost  exclusively,  demand  the  serious  attention  of  every  friend  of  the 
union  and  of  this  nation.  Not  that  these  are  grounds  of  much  fear  in  them- 
selves— bnt  tbe  danger  to  be  feared  ia  in  our  violent  parties  ;  and,  especial- 
ly, when  the  deep  seclioaal  interests  of  the  East,  of  the  South,  or  of  the 
West,  are,  in  heat,  and  passion,  made  to  operate  on  high  patty  principles 
It  seems,  generally,  to  be  admitted,  Congress  has  some  power  to  aid  some 
such  branches  and  impcovements  ;  but  how  mach  power  is  a  question  too 
great  and  difficult  for  me  to  enter  upon.  Perhaps  never  to  be  discussed,  to 
advantatge,  but  when  an  act  of  Congress  proposed,  shall  make  discussioD 
proper  in  the  case  in  hand.  Many  questions,  great  and  difficult,  grow  ont 
of  our  system,  wisely  uniting  law  and  civil  liberty — and  wo  must  resign  it, 
or  meet  them  with  labour,  candour  and  patience. 

I  merely  mention  another  subject  of  the  highst  importance,  not  to  discuss  it, 
hut  for  abler  men  to  examine  and  look  to  consequesces.  But  yesterday  I 
saw  it  publicly  proposed,  in  South  Carolina,  to  separate  from  the  union — - 
make  Cbarlssion  a  free  port,  or  lay  impost  duties  (tve  or  ten  per  cent  only  ; 
as  measures  promising  fair  to  double  ber  population  and  wealth  in  ten  yeara. 
As  if  the  other  states,  will  quietly  permit  a  small  state  to  usurp  ^uA'coI 
power,  (o  decide  acts  of  Congress  are  unconstitutional,  to  declare  them 
void  and  to  separate,  and  so  to  regulate  berimpostduties  as  to  destroy  the  only 
revenue  system  of  the  other  states.  Their  people  readily  acquiesce  in*^ 
this  to  gratify  men,  intending  to  double  their  population  and  wealth  in  tea 
years,  to  the  ruin  of  other  states — If  South  Carolina  can  do  so,  any  other 
stale  can  do  so.  I  should  not  mention  a  case  so  pernicious  and  unlikely  to 
he  suffered  did  not  two  principles  avowed  even  by  the  more  moderate  Cof. 
Drayton  lead  to  it— I  mean  the  tight  to  separate  and  holding  the  gorernnwDt 
by  majorities  a  mere  truism. 
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Sect.  30.     Amendments— query,  if  federal  and  wby* 
Sect.  31.     How  IS  aiates  can  make  a  constitution  that  is  not  a  compact, 
■nd  if  one  appoint  a  common  arbiter. 

Sect.  32.     If  the  constitution  he  a  compact  who  are  the  partners  to  it 
Sect.  33.     7th  article  in  the  constitution  makes  no  compact 
Sect,  34.     What  is  a  slate  that  separates  itself  to  claim,  or  have  of  the 
public  lands,  navy  yards,  and  other  public  property  T 

Sect  35.     How  old  names  are  misapplied  to  our  system. 
Sect.  36.     If  a  Legislature  decide  wrong  there  is  no  impeachment,  re- 
moval or  other  remedy. 

Sect  37.     Tbe  states  have  reUined  but  a  part  of  internal  objects   to  act 
npon — how  essential  thej  be  preserved,  kc. 

Sect  38.    The  people  acted  as  one  people  in  forming  the  constitution . 
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8«eL  30.    The  ttatei  bow  Itmitsd  tnitnaBf,  lo  muij  cum  tmmtL 

8«et  40.  Rsinarki  on  pomrs  io  the  eosnituUoa  at  spscified  ia  general 
lerniB  bb  power  to  tax  though  Bpecified  is  unlimited,  &c. 

Sect.  41.     Common  deiencc  and  general  weirue  bow  eorutroed,  ^ 

Sect.  42.     An  independent  Judicjarj  how  essential  in  our  ajBtem. 

Sect.  43.  How  a  compact  among  Btates  maj  well  conBtitute  jndictuj 
tribunalB  to  decide  Gnallj, 

Sect.  44.    The  common  arbiter  is  the  Supreme  Court 

SecL  45.  Can  a  legislature  lake  from  a  Judge,  during  goadhAoMittt 
his  office,  of  course  his  Bilarj? 

Sect.  46.  How  demr>crac;  has  increased  legislation  and  eieeatire 
power  and  oppoaed  the  Judicial  and  reasons. 

Sect  47.     Judielar;  how  Ibrmed — Judges  remOTeable  or  sotT 

Sect  48.    How  the  Supreme  Court  must  decide. 

Sect.  49.  How  the  federal  courts  bare  all  Ju^eial  power  in  federal 
eaaeB  excluaivelj. 

Sect  60.     How  a  state  can  jield  a  portion  of  its  so'ereignlj. 

Secl.51.  Original  sovereignty  and  rarioui  opinions  an  to  it ;  and  how 
Courts,  state  and  federal,  are  obliged  to  decide  on  it. 

Sect  53.     Delegated  soTereignly,  how  entire,  or  divided. 

Seel.  53.  The  Judiciary  recognised  state  sovereigntj  under  the  confed- 
eration  and  often  decided  thereon. 

Sect.  64.     Varjing  notions  of  partj  men  in  Iree  states. 

Sect  -U.  Therefrom  results  the  necessity  of  a  Judicial  common  arEnter, 
u  impartial  and  independent  bp  possible. 

Sect.  66.  The  state  goreraments  are  an  essential  part  of  our  system 
and  must  be  supported  in  their  proper  places. 

Sect.  57.  How  a  nation  completely  sovereign,  may  join,  la  a  Congreai 
in  appoinlinga  common  tribunal  and  be  bound  by  it. 

Sect.  68.  How  the  stale  governments  possess  the  best  means  of  self  d»- 
fence  and  preservation, 

Scot  59.     Conclusion  and  summary  view. 

Sect  00.  Tery  late  grounds  taken  in  South  Carolina  holding  majoribes 
ought  not  to  govern — Ri^ht  of  Separation,  Etc. 

Note  A.  proTOB  the  ordinance  of  July  13, 178T,  is  an  Eastern  production, 
reBBons,  ^e> 

Note  B.  Ileaaons  ibr  naming  those  adrooatiog  principles  deeply  afiect- 
iag  the  union. 

Notes  C.  and  F.  Hr.  Madison's  views  of  state  powers  do  not  conntenanc« 
Uaie  tutUifying  power. 

Note  I>.  Further  explains  hoiv  the  General  Gorernment  was  inatitnted, 
before  individual  states  eaiated.  Further  proof.  There  was  no  federatirs 
compact  till  March  1,  1781. 

Note  E.  Revolutionary  pensions  give  rise  to  a  great  consIiliifieiMl  <l<ie*> 
tion  and  unexplained  a  dangerous  precedent — hence  explained. 
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Rbckstlt  the  Dobalos  on  Foot's  resolution  in  the  Federal  Sbct.  I, 
Senate,  and  Jeflerson's  Writings  havo  appeared,    embracing  the  ^>^■^<'^B>' 
□ore!  and  impoiUnt  doctrine,  which  teaches,  that  a  state  legisla-     GatMnl 
ture,  or  b,  state  conTcntion,  can  finally  decide  on,  and  nullify,      Vieyi. 
acta  of  Congress ;  and  that  state  so*crcignty  is  not  subject  to 
jtidioinl  cognizance — a  doctrine  yet  bat  imporreclly  understood, 
and  interesting  to  all.     Therefore,  we  see,  in  these  Debates  and 
Writings,  many  difTereat  opinions,  which  requtre  cjose  examina- 
tion.    Now  is  a  fit  period  to  fix  tbo  eotamon  arhiier ;  Ihejudieiai 
tribunal  ef  the  nation.     Evidently,  much  the  largest  number  Aj™'**'' 
9gTee  it  is  tho  Judiciary — of  this  no  better  proof  can  be  eicpectcd, 
than  is  seen  in  these  liebates  aod  Writings.     In  the  East,  the 
Judiciary,  State  and  Federal,  is,  inrariably,  considered  the  pro- 
per tribunal,  finally,  to  interpret  the  constitutions  and  laws,  with 
n  ftw  exceptions,  made  in  the  constitutions.    If  in  the  Federal 
Con stittiiion  there  is  yet  too  much  room  for  wide  constraciiorr, 
ond  for  bare  majorities  to  op^css  minorities,  in  some  few  special 
cases,  the  f^uli  is  in  tho  Constitution,  not  in  tho  Judiciary,  which  Amend- 
lairjy  construes  it  as  it  is.     Prior  to  the  year  1794,  a  number  of  mento. 
men,  in  the  different  states,  including  the  author,  wrote  largely 
in  farpr  of  tho  amendments  adopted  (fbroseotng  they  must  ba 
subsequent^  and  of  others  against  constructive  power,  such  as 
oppressire  laws,  and  stato  suability :  of  coarse,  their  main  object 
was,  to  shew  what  the  Constitution  ought  to  be.     Since,  most  of         '    '  .' 
their  amendments  have  been  made  ;  aTw,  several  of  them  have 
often  been  in  s  situation  to  construe  the  Constitution,  of  course^ 
to  show  uihat  it  is.    Though  their  arguments  and  opinions  it» 
tho  two  eases,  may  appear  difTcrent,  their  course  may  be  per- 
fectly consistent.       Some  may  thick   otherwise,   who  do  not 
properly  notice  this  distinction.      Some  seem  often  to  conteni' 
p1ato  only  what  they  think  a  law  or  constitution  ought  to  be,  and  so 
do  not  inquire  wbat  it  is ;   of  course,  they  differ  from  those  who 
only  inquire  ichat  its  meaning  is.      Tltis  diftcrcnce  often  exists 
between  the  judge  and  llie  legislator — one,  almost  intuitirely, 
inquires  what  the  law  is,  the  other  what  it  ought  to  be ;  hence 
their  course  of  thinking  is  very  different. 

Many  of  the  loose  constructions  of  the  constitution,  may  ba  Ja&rson. 
traced  to  Jefferson's  writings,  since  the  year  1775.  Thoagh 
eminent  in  many  things,  he  never  was  an  accurate,  experienoid 
lawyer ;  he  practised,  and  read  law  too  little  to  be  one ;  yet,  in 
the  recent  debates,  even  able  democratic  senators  made  him  their 
Plato,  avowedly ;  as  many,  even  of  high  order,  do.  Hence,  P*"***- 
the  propriety  and  necessity  of  examining  his  plans  and  writings, 
largely  and  carefully.  His  draft  of  the  Declaration  of  Inde- 
pendence was  litth;  more  than  puhing  the  ideas  of  others  into  an 
elegant  form.  In  revising  the  laws  of  Virginia,  he  was  only  one 
of  a  Committ^,  hence,  what  part  was  his,  we  do  not  know.  In 
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Sbct.  1.  April,  1784,  ha  npMied  ia  Coapeat  b  plan  of  GovGniiDeDt  for 
\^W^  the  North-weiterD  Territory,  w  Tcry  imperfect,  that  it  cogld  not 
OrdiMDM.  bo  mended  to  aDSTer  Bn;  parpoM,  nor  could  mateiiali  in  it  ha 
fixind  to  fbrm  a  thirteenth  perl  of*  the  ordinance  of  July  13, 
1787;  (Note  A.)  as  may  be  seen  in  the  Joumali,  on  a  atrict 
comparison  of  ttio  tvro.  He  often  mentions  the  Territory,  hut 
never  tbo  GoTernmenl  of  it;  his  frieoda  will  account  for  this. 

He,  unnaturally,  changed  his  political  notions,  uid  grew 
more  democratic  ea  he  incrensed  in  years.  Whon  forty  years 
old  he  was  quite  aristocratic  ;  one  proof  of  which,  ia,  his  Senate 
founded  on  iDialtK,  next  on  virtue  and  talent.  He  then  couU 
not  thinh,  as  ho  did,  lato  in  lire  that  13  parts  in  14  of  the  higher 
orders  in  society  are  rogues ;  first  stealing  from  the  people  their 
confidence,  then  their  rights.  See  his  Letlccs,  which  also  show 
most  of  his  cot  respondents  were  of  these  orders,  many  of  whom 
he  placed  high  in  ofGce,  civil  and  military,  as  the  public^ccords 
pioro.  Could  they  all  he  of  the  fourteenth  honest  parlT  and 
make  his  supporters  the  groat  majority  of  the  Nation  he  beeals 
of!  Platonism,  perhaps,  can  explain  all  this.  When  about  50 
years  old,  he  claimed  for  the  Judiciary  too  much  power ;  as  a  part 
also  in  legislation,  as  is  the  case  in  New  York  ;  then,  too,  he  was 
generally  correct  in  his  politics.  One  ptoof  of  this,  is,  that  he,  afier 
oscillatiiig,  decidedly  approved,  and  preferred,  the  Massachn- 
Mtts'  course  in  adopting  the  Constitution,  and  tecommcnding 
certain  subsequent  amendments  \  the  true  course  of  the  middle 
parly,  which  the  writers  above  alluded  to,  adopted.  So  his 
thinking  with  La  Fayette  and  the  soundest  statesmen,  in  France, 
proved  him  so  far  correct. 
Jndfs  After  he  returned  from   France,  his  notions  became  very 

I^«*>B'  democratic,  going,  as  to  stalo  rights,  far  beyond  Judge  Roane, 
the  groat  Virginia  advocate  of  these  rights;  as  one  proof,  aee 
bis  letter  to  the  Judge,  dated  Sept.  C,  1819.  JeJIorson  is  the 
only  man  found,  proposing  to  have  the  Federal  Judge* 
appoiatcd  only  for  4  or  6  years,  hy  tho  President  and  Senate ; 
B"rj  (see  his  letter  to  Barry,  July  2d,  1822;)  thus  making  them  so 

often  entirely  dependent  on  him  and  Congress.  But,  Oct.  Ist, 
1799,  Vol.  4th.  p.  471,  ho  thought  the  executive,  (Washington, 
President,)  had  swallowed  up  tho  legislative  branch.  At  another 
time,  \&£i,  (Monroe,  President,]  Mr  Jefferson  proposed,  that  the 
tstcaitivc  should  have  added  to  its  all  swallowing  power,  the  Judg> 
es,  at  his  control  every  4  or  5  years,  whh  tite  Senate's  consent. 

Geacrally  whoever  will  carefully  read  all  Jefferson's  wri- 
tings, pnbllshed  since  1774,  will  see  the  causes,  which  carried 
him  to  this  extreme,  lata  in  life,  and  such  a  reader  will  come  lo 
these  conclusions — 

lat.  That  Mr  Jefferson  was  a  general  reader  and  an  elegant 
writer,  eminent  in  his  knowledge  of  mankind,  and  skilful  in 
managiDg  them  to  his  purpose ; — touching  on  many  arte  and 
■ciencea  ;  eminent  in  some,  not  requiring  depth  of  thought. 

3d.  That  he  was  correct  in  liis  morals,  an  avowed  mate* 
rialisl,  and  singular  in  his  religion — naturally  benevolent  and  s 
friend  to  peace. 
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3d.    When  near);  00  f gsts  old,'MveraI  causcB  producod  hli  Sect.  1. 
boatilitf  lo  the  Fadcral  Judicin^  ;   a9,  1st.     The  m&nner  in  ^..^-^■'•s^ 
which  tha  Federal  majority  in  CoDgTcas,  ia  Feb.  ISOl,  estab- 
lished thoCircuitCourta.  2d.  TheopinionsofCbief  Justice  Mar- 
shall, in  the  c3se  of  Marbury  and  Madiaon,  and  Burr's  trial.  3d. 
Hia  fixed  aTersion  to  him.  4th.  Mr.  Jefferson's  suSerinK  himself 
to  be  too  much  under  the  influence  of  the  Jealous,  busy,  creda- 
lous,  tale  bearing  part  of  tho  Democrats — himself,  too,  credulons, 
by  listening  to  their  loose  and  often  erroneous  informatien,  and 
party  reports,  of  what  conspicuous  federnlisLi,  male  and  female, 
■aid  at  dinners,  and  at  other  accidental,  or  social  meetings,  of 
two  or  more,  and  oilen  when  in  a  passion.     See  his  minutes, 
signed  by  him  in  the  4th  vol,  pp.  444 — 520.     In  these,  and 
other  ways,  by  hia  own  credulity  and  party  jealousy,  and  feel- 
ings, he  was  oflcn  mieled — therefore  he  believed  the  monarch-  Monai- 
isti,  in  the  United  States,  were  numerous,  when  Washington  did  chiiti. 
not  believe  there  were  ten  worth  attention.     4th  vol.  p.  470.     In  mmilioo 
his  said  minutes,   &c.  ho    named  as  monarchists,  Hamilton,  dtc. 
Knox,  Steuben,  Cabot,  and  7  or  8  others,  not  mote. 

It  appears  in  those  minutes,  that  he  was  in  the  practice  ol  Hii  Min- 
noting  at  the  time,  what  was  said,  by  tho  President  and  heads  ol  "*~- 
departments,  at  their  official  meetings,  oflen  in  warm  party  de- 
bate— what  was  said,  mainly,  by  a  few,  and  those  deemed  high 
federalists,  to  whom  only  at  times,  ho  ascriiws  monarchy,  tory- 
ism,  British  leanings,  and  corrupt  treasury  influence,  hostility 
to  Prance  «nd  republicanism.  Had  ho  not,  formally,  signed  his 
minutes,  in  «ach  case,  "  Th.  ietferson,"  one  would  certainly 
infer,  he  never  meant  them  for  the  public.  He,  scores  oftimea, 
for  his  party  purposes,  minuted  the  words  of  fcderaiists  that  cam* 
to  him,  through  two,  three,  or  more  different  persons ;  as  foi  in- 
stance. A,  a  federalist,  «aid  to  B.  a  democrat,  the  Constitution  will 
.  not  last  ten  years.  B  told  this  to  C,  and  C  told  it  lo  Mr.  Jefferson. 
Often,  neither  tho  connexion  in  which,  nor  the  occasion  on 
which,  A  spoke  the  words,  appears — yet  they  were  enough  to  prove 
him  a  monarchist  in  Mr  Jefferson's  view;  in  whose  opinion,  Hamil>  Hour- 
ton  was  the  monarchical  tory,  Engliih  and  corrupt  treasury  leader.  •!"*■ 
Yd,  even  against  him,  Mr.  Jefferson's  evidence  amount*  only  to 
this;  that  Hamilton  believed  in  the  necessity  of  ircasnry  infla- 
ence;  that  he  believed  it  best  to  try  the  Constitution,  which  he 
said  did  belter  than  he  expected;  but,  in  time,  monarchy  mast 
come.     Vol.  4th.  pp.  453,  454. 

This  kind  of  talk,  heard  by  Mr  Jefferson,  himself,  or  indi- 
rectly conveyed  to  him,  appears  to  have  made  him  believe  that  a 
numerous  sect  was  plotting  and  fart  driving  tho  Government  into 
consolidation  and  corrupt  monarchy ;  and  that,  when  the  feder- 
alists became  the  minority  In  the  legislative  and  esecntivo 
branches,  their  object  was  to  secure  their  power  in  the  Judidartf 
in  eonetrt  teith  tht  Judget.  His  fears  spread  among  the  people, 
many  of  them  look  (ho  alarm,  and  this  alarm  has  ever  been  kept 
tip,  even  since  a  majority  of  the  Judgsi  have  been  appointed  bjr 
democratic  Presidents. 
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Sbct.  1.  3d.  Hia  Tew  jean'  pr&cticeand  iDttoasidorable  liwrreadiag, 
^^ny.^^  and  his  Platonic  mind,  niade  bim  a  loose  intcrpretet  of  the  Coi^ 
stitution  uid  Uwi.  lie  nu  lo  opposed  to  Uic  deoieiooB  of  the 
Supremo  Court,  that  he  called  litem  "  usurpations,"  and  "  tbe 
sappiiigB  and  miaings  of  the  Conslitution  ;"  and  aecRii  to  bare 
found  but  one  to  exceed  bim,  whom  be  called  "  the  bot-head«d 
Georgian."     Vol.  4th,  p.  431. 

4lb.  He,  in  his  jealousj',  evidently,  thought  that  all  ibecleigy 
■nd  federaliata,inDst  of  the  Judges  and  roonied  men,  verehis 
enomies,  and  that  the  more  moderate  republicans  were  too  co<J  t 
BO,  clearly,  the  more  violaut,  jsaious,  talc-bearing  democrats, 
watching  bis  jealousies  and  prejudices,  most  influenced  him. 

Mr.  JctTcraon  often  boasts  of  a  great  reTolutioD  in  principle, 
produced  hy  him  and  hia  friends  in  179S — J800,  &c.  that  is,  in 
taking  the  government  from  the  "  corrujtt  mercenary"  hands  of 
federalists,  and  placing  it  m  Jefferson,  and  democratic  hands; 
TreuoiT     asd,  in  them,  presorvins  it.     He,  who  carefullT  reads  Jcfieraon's 
dopmulDDt*  writings,  will  ohscrve  his  principil  charge  against  them  is,  their 
aiidcMtap-  multiplying  dependants  on  the  Jederal  treasury,  and  of  coutk, 
^'"''  taxes.  This  he  ever  called  corruption ;  and  no  doubt  it  is  the  main 

source  of  corruption  in  every  nation  ;.  and  of  oppressive  taxation. 
OAotMek-  This  brings  us  to  the  fair  Inquiry,  which  great  party  most  mut- 
iny- tiplied  snch  dependents?  If  office,  job,  and  pension  seeking  and 
granting,  proves  treasury  influcTice,  bo  corruption,  where  is  Jef- 
ferson's boasted  purity  ?  One  must  be  blind  indeed,  not  to  aco 
that  this  sort  of  corruption  is  now  tenfold  greater  than  it  was 
March  4lh,  ISOl,  when  he  and  his  party  got  the  GoTernmeut 
into  their  hands;  and  soon  aller,  as  will  be  shewn,  attacked  (he 
Judiciary,  and  have  contiaocd  their  attacks  on  it  to  this  tim«. 
As  to  treasury  dependents,  so  corrupting,  sines  March  4tfa, 
18tn,  some  thousands  of  job  and  ollicc  seekers,  have  been  added, 
who  disgrace  the  country  by  their  struggles  to  remove  from  office, 
and  get  in  place  after  such  removals ;  and  contests  have,  raaintf, 
appeared  since  March  1th,  ISOl — as  even  States  hare  beeu 
encoarfl^d  to  hang  on  the  treasury  of  the  nation — a  wise  waj 
indeed  to  support  State  rights  and  sovereignty  on  pure  piioc^lea. 
P<iiflJoiu.  Since  March  4th,  1801,  about  20,000  military  penaionew 
have  been  made,  solely  on  the  ground  otcharifu;  for,  if  on  the 
cround  of  service,  the  public  records  shew  that  thousands  of 
tucm,  by  enormous  bounties,  and  otherwise,  were  extra vagaotlj 
paid  when  tiicy  served ;  that  other  thousands  of  them  werd 
M&TccIy  paid  any  thing.  Their  pensions,  probably,  will,  in 
time,  Biuount  to  25  miJIiona  of  dollars.  Clearly,  if  services  wer« 
intended,  the  proper  distinctions  would  Jiave  been  made,  as  ihej 
might  hare  been,  by  turning  to  those  records ;  and  tbousatids  of 
three  years'  soldiers,  eacli  of  whom  extorted  a  bounty  of  mora 
than  four  hundred  and  twenty  silver  dollars,  never  would  have 
been  put  upon  «  footing  with  thousands  who  served  as  long* 
almost  without  pay  or  bounties.  Where,  too,  was  the  justice  in 
commencing  such  uncjptcUd  charilies,  $5  years  aficr  the  war 
endud,  when  many  of  the  aged  and  in^rm  had  di^  in  poverty, 
unpaid  and  unpiticd  T    I  do  ^now  thu  tho  military  services  in 


D,=;,lz...,C00gIC 


ihft  aggttgtt*  Were  paid  ncirlj  u  promiaed,  bat  in  wttj%  ta  nrj  Sect.  I. 
ulwqual  as  thould  hate  been  corrected,  in  a  niaaner  Oonpm  >  ■— y— -^ 
bad  potter  to  do,  and  tlioae  eo  estr&TBganll;  paid  ahonld'  ba*e 
been  left  to  the  care  of  the  lespcclive  States,  to  whoM  care  done 
our  BTBtemleartis  all  who  need  public  ropport.  TbeSatcs  beat  know 
bow  to  zSotA  it  with  economy,  and  in  a  miuiiier  loast  to  hurt  hon- 
orable fbeliagB.  These  thioefl  are  now  mentioned  also  for  a  ape* 
«M  reason  ;  those  who  read  American  historiee  and  apeechea  maj 
well  think  the  American  people  in  the  Revolutiofi,  ia  the  meet 
aiggaidly  manner,  nearly  starred  Ihoae  who  served  in  the  armies. 
Tbu  waa  not  Uie  case,  the  peo[)]e  at  home  did  their  daty  amply, 
the  wrong  waa  not  theirs,  but  in  those  monstrous  inequalities. 

ItilBOwlimethatthetrvthshouIdbebettei  ltROWii,sndlhcpco-  pa«,io  4,. 
[de  ne  leager  suffer  unremitted  reproach.     The  soldiora'  loiaan  roiJeil. 
tbeir  paper  promises;  which  were  sold  for  iaereiiotliin£(TeT;lar^- 
If,  howerer  to  military  men,)  was  not  the  people's  fault,  but  owin; 
tetbetwogrand  defects  in  the  confederation; — Ist.    Its  operating 
«B  States,  Dot  on  indimdualt  ;-~^ZA.     Its  requiring  a  untnimonB 
eoneurrence  of  all  the  States  to  grant  impoit  duties ;  for  alirtoM 
aU  the  States  seasonably  granted  those  duties.      Therefore,  the 
rttdetalitts,  who  commenced  their  efTorta  earlj  in  1781,  in  biiiild- 
ing  up  the  Union  on  pure  federal  and  rcpablican  princ^cs,  aa 
will  be  SKplatDed,  engaged  in  the  best  cause,  in  which  men  ever 
«BgBged ;  and,  ifa  very  few  of  them  bad  tory  notions,  (aa  no  doubt  Fodertl 
■(HB«  few  had,)  it  is  certain,  that  nearly  all  who  remained  whiga  cbun. 
in  tbe  war,  do  remain  pure,  republican  federalists,  in  tho  ttve 
Mose  that  formoct,  adopted,  and  amended  tho  Constitution. 

G«d  grant,  that  compensation  to  soldiers,  so  extremely  oneiinBl, 
•ad  a  fM-ecedent  so  dangerous  in  a  republic  may  never  be  ro- 
peaited,  but  be  it  honestly  fulBlled  now  it  is  adopted. 

Thifl  penaioi  plan  gives  each  one  of  thousands  of  common 
writers,  the  value  of  500  specie  dollars,  at  least,  for  each  yeara* 
aeniee  wfailat  the  industrious,  prudent  soldier  supports  himself, 
and  often  also  pAys  pensioa  taxes.  Boasts  of  purity,  economy, 
and  no  treasury  influence,  farther  call  for  notice  of  these  things. 
In  fact,  before  March  4,  ISOI,  there  was  little  said  or  thtnight 
about  State  rights,  judicial  usurpation,  roads  and  canals,  high 
taiifiii,  long  embargoes,  &o.,  which  since  have  eo  distitrbed  tha 
oatioa,  and  threatened  tbe  Union.  Again,  has  our  Juditaanr, 
filateor  federal,  ever  multiplied  treasury,  or  any  dependenlst 
ts  it  not  perfectly  ckar  that  in  the  Roman,  and  in  every  other 
Qovenment,  corrupted,  the  Judiciary  has  been  tho  very  last 
joornplod  or  cotrupiiagl  Then,  are  not  the  supporters  of  the 
Judiciary  the  purest  republicans  T 

ladeed,  how  can  Judges,  State^or  federal,  act  corruptly  or  Judtclarr 
■auip  power — their  proceedings  a»>aU  public^ Juries,  in  general,  Sf"'  P°H"> 
MTticipating  in  them,  are  under  the  eye  of  opposing  counsel,  and  „„[_ 
la  «aaes  of  State  lights,  usually,  counsel  opposed  in  pcditics — net 
only  Iheir  decisions,  but  their  proceedings  at  large,  are  soon  re- 

irted  and  published,  by  public  reporters — Very  different  is  the 

W  of  the  executive — aJt  examinations  and  divisions  are  in  pri- 
vaio,  bj  the  PresideBi,  and  by  advisers  existing  at  his  will.    No 
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8B0T.4.  Juries  IntMpoaing,  appointed  tnd  introduoed  bj  etaaiiii% 
■^r.-m_-  Ibwi— no  oppoaing  counsel  to  watch  snd  to  except  on  record, 
which  is  soon  to  be  made  public — no  reporter  to  sit  and  hear  aH, 
and  in  6  months  or  sooner  to  publish  all — Judicial  proceedings,  aa 
watched  and  published,  may  ol\en  disclose  motivex,  or  errors,  if 
any  exist,  that  may  furnish  grounds  of  impeachment  of  rcmo* 
Tals,  of  legislative  interference,  or  of  amendments,  not  so  the 
executive  as  ita  motives  and  orrora  are  not  so  disclosed  if  any 
improper  ones  exist. 

The  terms,  aoverei^  states,  and  state  rights,  considered,  and 
Tamil.  shown  to  bo  popqlar.not  constitutional  terms  ; — state  power  bow 
BoTscsi^    limited. 

populnT  not      As  very  often,  since  the  Old  Confederation  was  formed,  the 
^^Ij  word  Boveraignly,  in  some  shape,  has  been  applied  lo   indifidnal 

States,  in  speaking  and  writing,  one  would  naturally  expect  to 
find  it  in  tlio  Declaration  of  Independence,  and  in  erer;  consti- 
tution since  formed,  in  Federal  America.  How  surprised  must 
he  be,  on  examination,  to  tind  it  is  not  in  that  Declaration ;  nor 
in  the  Constitution  of  the  United  States  ;  nor  in  S3  of  the  state 
constitutions,  now  existing — that  this  word,  iovertignty,  as  so 
applied,  was  in  a  subordinate  scpse,  first  used  in  the  articles  of 
confederation,  entered  on  the  Journals  of  Congress,  Not.  I6th 
17T7 ;  bo,  then  first  made  publlo ;  that  from  these  articles  it  was 
in  the  year  1780,  adopted,  in  a  iubordinatt  sense,  into  the  Con- 
atitation  of  Massachusetts-^and  from  that,  in  1793,  was  copied 
into  the  Constitution  of  New  Ham|tshire.  This  is  tlio  last  lime 
we  find  it  amstitutionallt/  used.  This  term,  naturally  foand  its 
way  into  those  articles,  and  as  naturally  ceased  and  passed  away 
with  them,  to  all  constitutiimal  purposes ;  though  its  popular  on 
has  been  ever  increasing  to  this  day.  These  matters  will  be 
farther  considered  in  the  Bubseqnent  pages;  in  which  it  will  bo 
an  object,  to  show,  that  tho  terms,  sovereign  itates,  ttati  toner' 
tigiUies,  state  rights,  righit  of  stoics,  &,e.  were  only  popular, 
not  eottstifutional  expressions ;  grown  into  rcry  popular  use  in 
party  times  ;  especially,  in  the  contests  between  the  more  zeal- 
ous supporters  of  tho  General  Goremment,  and  the  more  zealoaa 
Eqnilibil-  Bupportera  of  the  State  GoTernments.  I  shall  alto  show,  that,  to 
■>V'  iupport  the  Iroo  balance  and  e^ilibrxum  bctweon  them,  we 

roust  be  governed  by  onr  true  principles  and  cofuffftiliojial  in> 
strumonti,  and  not  by  the  popular  language  of  parties,  and  the 
loose  notions  of  auporticial  thinkers. 
It  will  be  seen  in  the  following  pages,  that  we  alt  toooilen  nee  the 
'  word  federal,  and  other  convenient  words,  in  a  popular,  inaoen- 
rate  sense,  a  sense  not  authorized  by  the  conslitntions  and  lawst. 
The  main  object  is,  to  ascertain  the  true   constitutional  rank  of 
our  tndiridual  Stafes  in  oup-pniitical  system — how  far  they  ara 
bound  together  under  one  head,  the  General  GoTernment,  and 
how  far  they  are  subordinate  to  that  Qovernment,  and  each  coo- 
trollable  by  the  other. 
Tb^'miSn      ^^  order,  correctly,  to  ascertain  this  rank,  this  linkii^  together, 
of  Um  Ud-  '^'^  '''''  Bubordinatinn,  we  must  go  back  a.t  far  as  January,  1774, 
iaa.  when  the  Thirieen  Stales  existea  eontttiutiaitaBif,  in  the  coadi- 
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lion  of  18  Brititi  Cobmet,  jet  de  facto,  tka  ftoj^  of  th«ln  ez-    6«0T.  3l 

ercised  original,  •orereiga  poffei  in  tbeir  institutions  in  i774,of  ■_^  .  -^- 

the  Contioontal  Congicu  ;  and,  especially,  in  June,  1775,  then 

TesUng,  in  it,  the  great  national   powers  that  will  be  doscribed ; 

•carcely  any  of  which  were  resumed.      The  result  wilt  ahow, 

that,  on  reoolutionary  principles,  the  General  Gororoment  was, 

bj  the  soeereign  tuts  of  Ihii'  people,  Grat  crsated  de  nooo,  and  de 

faeto  instituted,  and,  by  tbe  saun:  acts,  the   people  vested  in  it 

very  cUensive  powers,  which  have  ever  remained  in  it,  modified 

and  detineil  by  tbe  arlicJea  of  ccHifederation,  and  enlarged  and 

(trrangod  anew  by  the  ConHtitation  of  the  United  States — Sd. 

that  the  StateGovcrnmcmi,  and  Slates,  aafrte  and  ixdepetident 

StaUs,  wore,  July  4th,  1776,  created  by  the  General  Govern- 

inent,  empowered  to  do  il  by  the  people,  acVing  on  revolutionary 

principles,  and  in  their  original,  sovtreigtt  capacity ;  and  that 

ftll  the  State  Governments,  as  such,  have  been  instituted  during 

the  existenco  of  the  General  Govenuneiit,  and  in  lubordinatioD 

to  it,  and  two  thirds  of  them  since  the  Constitution  of  the  United 

Bltttcs  was  ordained  and  establuiud  by  all  the  people  theraof,  in 

that  savereigD  capacity.     These  State  Governments  have  bean, 

by  lliQ  people  of  each  State,  instituted  under,  and  ezprassly,  or 

impliedly,  in  subordination  to  the  Genorai  Government,  which  is 

oipresslj  recognised  by  all, to  be  supreme  law ;  and  as  the  power 

of  the  whole,  is,  in  the  luturc  of  things,  -superior  to  the  power 

of  a  part,  other  things  being  c(]ubI,  tlie  power  of  a  State,  a  p&rl, 

is  inferior  to  the  power  of  all  the  States.     Assertions  tbat  each 

af  the  24  States  is  completely  sovereign  that  is,  as  sovereign  aa 

Russia  or  France,  of  course  as  sovereign  as  all  the  States,  and 

that  this  sovereignty  is  above  judicial  cognizance,  merit  special 

Utantion. 

Though  tlte  words,  amereign  and  sovereignty,  arc  certainly  too 
convenient,  in  speaking  and  writiug,  to  be  disused;  yet  it  is 
clear,  ihajt,  in  tbe  strict  and  accurate  use  of  words,  they  cannot 
bo. proper! y  iisod,  sa  a  part  of  our  consd'i zJiimAMnngusgc,  in  B 
constitutional  sense  ;  and  this  distinction  is  gcnerslly  to  be  re- 

As  the  words,  compact,  ftderatiat  compart,  and  eonsoUdation,     Sect.  3. 
havo  long  and  oflen  been  applied,  by  alt  parties,  to  the  constitu-  puriyiitsm 
tion  of  the  United  Slates,  and,  Gjr  forty  years,  one  great  party  "  '  "■'"". 
lina  viewed  it  as  &Jederative  compact  amono  the  States,  and  tlu  »c)uru. 
ether  great  party  not  as  such  a  compact,  but,  in  the  main,  na- 
tional and  popular,  it  may  be  well,  in  the  outset,  to  state  what  is 
meant  by  these  terms.     A   consoHdalcd  government  has. been, 
aad  may  be  definod,  to  be,  one  "  founded  on  the  consent,  expressed 
or  implied,  of  the  pcoplcof  theicAu^  tuttion,  and  which  operates, 
in&U  its  departments,  directly  upoathe  people,"  as  individutUs, 
Slid  Dot  in  their  political  stule  capacity.     DitTsrent  is  "  the  coo- 
solidatioo  of  the  Union,"  mentioned   fay  the  Convention,  in  its 
circular  addre^.     This  only  meant  to  sttsngtheu  the  Union.     A 
fedaratiet  government  has  boon,  and  may  be  described  to  be  one, 
Which  "  is  composed  of  several   independent  states,  bound  to- 
jietber  ipi  ^»aaiio  naliooal  pwposcs,  and  roljiiig,  for  tbe  support 
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S»CT.  4.  ud  elBoiency  of  ill  opentionB,  on  itt  aetioa  ea  mcb  •tate,  in 
■  _0-  _  -,_■  their  paktieal  oBp&oitj,  tad  not  upon  tbeii  eiliaeiu  individm' 
idlf" — thst  is,  K  gotetntawit  compktdji  federal  thAftdtralm, 
foundwl  wholly  on  a  fcdvratiTc  cofupact,  uts  and  operaloa,  m- 
tiroly  through  ths  medium  of  tbo  autnoruics  or  each  buMb,  sod 
ODO  annpUtel^  coiucdidUed  never  m  acts  and  opmtea,  but  flO- 
lirely  on  tbe  ciijzodb  or  lubjects,  individuidlg  and  tUreetfy,  Pn>- 
baMy,  therefore,  no  faderal  repablia  aver  azisted  compiieHHf 
foderatJTa,  or  otHnploiely  amsoUdaled.  If  the  Coaititition  of 
the  United  Slates  waa  not  created  by  oompsct,  than  it  was  or- 
dained and  OBtabliiheil,  as  a.  ataUUa  ot  ordinance  is,  by  tbe  Ahi*> 
rfcan  poopio,  "  aa  one  people  or  nation,"  and  reay  wM  be  called 
a  popnlar  gcmcmmmt;  because,  wholly  croated  by  an  act  of  tbe 
pec^o  in  their  original  sovereign  capacity.  Though  tbe  Geneial 
Oovcrnment  bo  ao  ordained,  bif  om  ptopk,  atill  in  one  setwe  it 
may  be  ftdtral,  a*  it  otay  Eict  throngh  States,  and  on  Statea^ 
partially  sovereign,  and  not  on  indimduals,  directly,  in  caaea 
more  or  loss  numenMis,  oa  tlie  people  may  have  placed  mora  oc 
lees  power  in  their  Genera]  Qovernment,  and  to  operate  mote  or 
leaa  directly  upon  individual  persons.  Hence,  it  is  obvioos,  io 
our  system,  thoae  words,  compact,  confbderacy,  confederation, 
federative  compact,  cooaolidation,  popular,  natumal,  atate  rigbts, 
state  BorercigRly,  federal  sovereignty,  die.  must  be  used  with  aome 
limitations,  expressed  or  understood.  We  find  tbatCongrns,  as 
early  as  Sept.  19th  and  27lh,  1774,  acted  directly  on  nu£mi^a&, 
ladlviduilt  'ii  aoveral  cases, so  oa  the  principles  of  consolidation  ;  as,  in  advis- 
■etadoD  in  ingtho  merchants  of  all  the  UniUd  Colonits,  not  ta  import  British 
'^*-  Goods  ;  also,  in  resoteiMg  that  no  goods  should  be  imporlad,  (by 

individuals)  after  a  time  named,  and  that  thoae  imported  should 
not  be  used  or  sold.     Soon  aflcr,  Gongreai  tenjlvea  so  operated 
oa  utdtoidtiaU  in  other  oases.      It  is  material  to  bear  in  niod 
that  extensive  powers  were  exerciaed  by  CkMigress,  on  ptfmlar 
principles,  before  state  powers,  in  fact,  existed.     We  find  no 
ttate  power,  in  fact,  nor  any  evidence  of  a  federative  compact, 
among  the  Colonies,  even    by  Congress,  using  its  authority  as  a 
Powar  first  medium  of  action  until  May,  1775.     Until  April,  1775,  meet  of 
^1^°°'      the  Cobny  legislatures  conlinDcd  and  acted  under  the  colony 
charters.     Betore  July  4th,  1776,  Congress  levied  land  fbroea, 
flommenctttl  a  navj,  and  conducted  ali  the  operations  of  tbe 
war — ereclad  a  post-office  department — emitted  bills  of  credit, 
userted  the  rights  of  the  people,  as  oiu  ftapU,  to  take  their  tfo- 
tiim  as  one  nation,  not  itationt  as  imertd  Natimu,  to  which 
thoy  were  entitled.  Aflct  Congress  met  in  May,  1775,  it  exercised 
miaed  powers,  &  small  port  on  Cohnies,  and  then  on  StaUs,  and 
nearly  the  whole  on  xMividaalt,  as  their  Journals  will  show. 
8SCT.4.        ^"^  object  in  this  inqniry  is,  to  examine  some  extraordinary 
epioions  expressed  in  the  Senate  of  the  United  States  in  Janok 
ary,  February,  and  March,  1830,  and  in  Jefferson's  Writings. 
Mr.  Jefferson,  in  his  letter  to  Edmand  Randolph,  dated  An- 
Cnlony        gust  ISth,  1790,  charged  tbo  Judiciary  with  audaouws,  barabecd 
esllad  I BB-  astomption,  in  holding  that  (be  common  law  is   "  in  force,  and 
||^>"»F">-  cogniaabk  na  an  extslitig lav,"  in  th«  faderaLcoiuis,  witboat  the 
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kdoptlon  ef  Cod^om,  Knd  to  infinitely  h%joaA  their  pofMr  to,  I 
Kdopt,"  the  extent  of  vrhich  asaumption  he  tat&llf  miBOnderslood  s 
u  he  does  the  principles  on  which  those  Coarta  use  the  commoB 
law.  He  aayfl,  "  before  the  RsTotution,  the  Nation  of  Virginia 
bad,  b/  the  organs  they  then  thoagbt  proper  to  cousiitute,  e^ 
tablished  a  sjelem  of  laws"— of  oommon  law  and  chaoceij. 
"When,  by  the  Declaration  of  Independence,  they  chooe  to 
Kboliah  their  former  organs  of  declaring  their  will,  the  tclM  of 
will  aireadj'  formally  and  constitutionally  declared,  remained 
nnlouched.  For  the  Nation  was  not  dissolved,  was  not  annihi- 
lated ;  its  will,  therefore,  remained  in  full  vigor ;  and  on  tli« 
ntablishing  the  new  organs,  first,  of  a  Convention,  and  after* 
wards  a  niore  complicated  legislature,  the  oM  acts  of  national 
will  continued  in  force,  until  the  Nation  should,  by  its  na# 
organs,  declare  its  will  changed.  The  common  law,  therafor*, 
which  was  not  in  force  when  we  landed  here,  nor  till  we  had 
formed  ourselres  into  a  Nation,  and  had  manifested  by  the  orgas 
we  constituted,  that  the  common  law  was  to  be  our  law,  cootio* 
ued  to  be  our  law,  because  the  Nation  continued  in  being,  and 
beeaase,  though  it  changed  the  organs  for  future  declarations  of 
its  will,  yet  it  did  not  change  its  former  declarations,  that  tbo 
common  law  was  its  law.  Apply  these  principles  to  the  present 
case.  Before  the  Revolution  there  eiisted  no  such  Nation  u 
the  United  Stales  ;  they  then  first  associated  as  a  Nation,  btil 
for  special  purposes  only.  They  had  all  their  laws  to  make  u 
Virginia  had  on  her  first  settlement  as  a  Nation  ;  but  they  did 
not,  proceed  as  Virginia  had  done,  to  adopt  a  whole  sys- 
tem of  laws  ready  made  to  their  hand.  As  their  association  aa  % 
nation  was  only  lor  special  purposes,  to  wit,  for  the  manage- 
ment of  their  concerns  with  one  another,  and  with  foreign  n a* 
tiona,  and  the  States  composing  the  association  chose  to  give  tl 
power  for  those  purposes,  and  no  other,  they  could  not  adopt  any 
general  system,  because  it  would  have  embraced  objects  on 
which  this  association  had  no  right  to  form,  or  declare  its  will. 
It  was  not  the  organ  for  declaring  the  national  will  in  these 
cases.  In  the  cases  confided  to  them,  they  were  free  to  declar* 
the  will  of  the  nation,  to  be  the  law,  but  till  it  was  declared,  there 
could  be  no  taw ;  so  that  the  common  law  did  not  become  ipU 
faeto  law  on  the  new  association.  It  could  only  become  so,  by 
positive  adoption,  and  so  far  as  they  were  authorised  to  adopt.'' 
On  this  long  and  obsoure  clause,  the  following  remarks  (amotig 
others)  may  be  made. 

1st.  Mr.  Jefferson  is  correct  in  holding,  thai  a  people  may 
change  their  form  of  government,  yet  retain  their  laws  and  their 
delegated  power,  legislative,  executive,  or  judicial,  undiminished; 
but,  by  express  words  in  the  new  form  they  may  increase  or  di- 
minish it.  This  principle  I  shall  apply  to  theQaneral  Governmenti 
in  the  three  forms  in  which  it  has  existed. — ls(.  The  Kcvolufien- 
ory,  commencing  in  1774,  and  ending  March  1st,  1781,  when  the 
Articles  of  Confederation  were  finally  ratified.  2d.  Under  these 
articles  of  Confederation.  3d.  Under  the  Constitution.  But  to 
ehaogethe  form,  and  retail  theiiltwa  end  power  delegtted,  there 
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BB(tt;4.  .mutt  fa«no«b»tag«or  tlftwiUMaf  tlwtpM(«rt.wd  ootfttaul 

^--    ,     -^  ctuugs  of  allegiance,  as  there  wu  io  oat  RerolulMHi,  fren  Hi* 
Kiag  of  Great  Biitaia  to  the  goTerBmeiit  in  America. 

m.  He,  cridenllf ,  is  La  sa  error,  m  conudering,  ■■  he  daea, 
Virgnrnt  a  coi^pUU  nation^  in  hat  eoioaMl  oondltioirt  i»  atom 
mb  Uaa  maicti- ;  Ibi  he  doea  not  uQtice,  in  any  maaner,  her  i— 
peadaaoe  cm,  or  oofloexion  wilb^  tba  British  Gorenunent. 
Whereas  aha  naa  bo  dependent  and  coDDecled,  that  lier  chizeiia 
owed  alleaioDce  to  the  lung>  and  had  but  one  eC  three  tMaochee 
af  legislation,  and  that  one  waa  io  tlieir  rcpieeantativee ;  ao  that 
they  alona  coMld  not  enact  any  law,  and  they  had  noeucutiveor 
judicial  powec  Hidnpeodeitt  of  her  British  condition  and  coA' 
noxioB.  I  shall  pniaue  the  aubject  of  colonial  limitations  farther, 
wheal  shall  come  to  the  connderation  of Sonator  Rowaa'ai^in- 
ioOr  that  Delaware  is  as  soTereign  ss  Ruaaiai  i  will  hero  only 
Add,  that  Jefferson's  cxalied  idea  of  colonial  and  stata  aofereignt7 
or  power  led  him,  in  drafting  the  Declaration  of  IndeiMndeoce^ 
ofiei^  to  use  t^  word  Statu  so  improperly,  that  Coogveas  strock 
H  out  in  each  case,  and  declared  these  United  Colonies  ai^  and 
of  right,  ought  to  he,  (tee  and  independent  Statiss.  Further,  i£ 
tbo  Qolony  of  Virginia  was  a  Notion,  the  thirteen  colonies  weM 
thirlem  nafiim.'i.and  now  according  to  this  diKtriuaweharetweotf 
C««'i"o»  four  nations,  and  the  Union  aa  the  twenty  fifth. 
Mdty,  ^-     ^^  '°  ^^  common  Uw,  he  clearly  thinks  the  federal 

8**  7  courts  assumed  it  at  large.  The  case  however  ia  not  ao^  Tbej 
Cranch  32,  tuactieed  on  the  principles  of  the  Common  law,  on  two£ round s,  in.a 
^'  limited  manner;  first,  on  the  34lh  section  «f  the  judiciary  act  of 

Kl  A^  Sept.  24ih,  1789,  which  provide*-"  that  the  Jawsoflhe  eererai 
'  atates,"  except,  &>c.  "  shall  be  regarded  as  rales  of  decision,  ia 

trials  at  commoa  law,  in  the  courts  of  the  UMted  States,  in  cases 
where  tbey  apply."     These  state  laws  include  the  conanKiQ  Isir, 
as  it  eiistd  in  each  state.     The  federal  courta  caa  usa  it  as  far 
wa  it  applies  to  federal  caaes  under  this  section.     Second.    Whea 
Ibis  oommon   law  bo  applies,  the  federal  courts  can  nee  it,  la 
■omo   few   federal   oases  of  necessity,  on  the  turn  prdociplea 
those  court*  adopt  the  whole  system  of  etjuity  trom  scorea  of  Eng- 
lish and  American  reports,  not  acts  of  Coi>gi«aa;  for  tboK  ara 
none  on  the'  subject.     If  he  had  been  a  better  lawyer  ha  would 
Dot  hare  charged  the  courts  with  audacious,  barefaced  asMSip- 
lionsi     We  observe  another  error,  Virginia  made  no  Ii>eclarati6a 
IndsMiid-    of  ladependence,  ao  did  not,  ihtrebg^  ajboliah  former  ergant. 
eni  ButM    Congress  declared,  and  made  the  13  Coloaie»y  Irea  and  inde- 
'M'l*  ^J      pendetit  States,  iocluding  Yirgiuia ;  and  absolred  her  fron  her 
Coqgroa*.    ^jiggj^nce  to  the  British  crown.     There  wis  ao  act  in  Vi^jnja 
to  dissolve  this  allegiance  i  but  Coograas  dissolved  it. 

It  is  understood  that  neither  Congress  nor  the  Federal  Jiidi- 
Cammntt  ci&ry  ever  thought  of  adopUog  the  cecaaaoo  law  generally,  bat 
LaW'  only  as  applicable  to  federal  caseH,  of  oesesiity  and   uaefalneM, 

and  moatly  en  the  above  sectioa,  on  the  very  principlaa  upoa 
which  the  slats  oourta  adopt  the  comiaoB  la«,  without  atatata  ea- 
KCtmsut?,  as  neeessary  and  proper  in  cases  within  their  jurisdifi- 
l)on>     liv^,  Amerioan  atUiitGi>  stata  and  bden),  ace-  afuated, 
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-andoar  con*titatkn(  SMonlunad,  ifith  Mferenca  mora  or  legs   JStox.  4. 
to  the  oommMi  liw;  for    instanee,  the  jury  trial,  vrithout  *uq)i  v.^-v-^-' 
reference,  would  ha«e  no  meaning  in  our  atatulei,  or  Conilitii- 
tion.     Ouf  BitlB  of  rig  Ms  we  but  an  epitooiB  of  parte  of  the  coni- 
■mon  law,  of  tittle  valuf ,  if  we  refer  not  at  aH  to  the  parti  of  the 
common  law,  of  whieh  all  tfaeoe  bille  are  an  epitome. 

Mr.  f  eOsrson  onuts  tiiat  intportuit  feature  in  the  Conatitation,  IndiTidoik 
wlwreb;  the  laws  and  treatiei  made  under  it,  o)>eratc  on  indivi^  "^"^  °"' 
waZi,  not  Ihrongh  the  mediwnof  ^aU^perruncnfj,  which  make 
it  90  far  not  compact,  but  one  eutirt  government,  ordained  by  the 
irhole  American  people,  oi  one  peopk,  popular  and  contoUdattd, 
though  in  other  ra«pec<3  it  may  be  compact  in  a  eniall  degree. 

I  have  said  abore,  that  a  people  may  change  their  form  of  gov-  AllaglsBe*. 
ernment,  and  retain  tlieir  laws,  &c.  but,  todo  thia,  there  must  be 
no  change  of  the  iiuree  ofpotetr,  and  not  a  loul  chnnge  of  alle- 
giance, For  initance,  when  the  pe^e  of  Pennaylranig  chaoged 
their  form  of  goremmenl,  in  1790,  each  form,  the  old  which  vrts 
abotiahed,  and  the  new  which  wae  adopted,  was  from  the  SRit* 
simret  irf  pomer;  that  ii,  tilt  same  ptopit,  or  in  Jeffemn'a  !&■• 
gunge,  the  stmt  iNdfom.  He  givaa  ns.in  his  usoal  looae  waj,  no 
(acta  on  which  he  re«s  a  poeitioa.  To  IbTm  a  correct  opinioo  in 
onr  rtvolutianary  case,  we  must  preciaely  ascertain  and  otala 
inan  J  (acta,  to  find  the  effecu  of  the  changes  in  our  Cobnie*  xnd 
Sutes ;  Bri  for  in«Uiice,  Virginia,  from  the  year  1773  to  1790. 
"Tbia  I  ahall  endesTour  to  do,  in  iheis  pagea.  It  is  enough  to 
Bfty,  «t  present,  we  can  find  an  important  chasm,  which  he  never  p^"*^-  *■■ 
notice* ;  that  the  power  to  make  l&wi,  aad  change  the  formr  of  ^u  Sr^m- 
gorernment,  or,  in  his  style,  "  the  organs  of  declaring  their  will,"  Mitntad, 
(the  people's  will,)  did  aut  coatinoe  in  the  aame  source  in  Vir-  Jta. 
^inia,  &e.  In  1773,  on  aorntiny,  we  ahall  find  thia  power,  and 
ita  source,  partly  in  the  people  of  Virginia ;  partly  in  the  king 
and  parliament.  In  theae  diSstent  aouroes  alone,  actually,  waa 
eonatitaled  the  eotony  of  Virginia,  together  with  allegiance  doe 
to  the  king.  Hence  it  waa,  that  Congrosa,  aa  late  te  July  4th, 
I7TS  thought  best  lo  retain  the  word  and  description  "  CaUtuet." 
By  referring  to  our  records,  by  which  pouerity  will  be  gorerne^, 
it -will  be  fonnd  that  the  tIArietn  were  aAaniu  lo  July  4tb, 
1770;  then,  in  t  moment,  by  a  vote  in  Congress,  mula 
ThMeen  Statta—^  was  Tirginia  made «  state,  free  and  141- 
d«peadenl,  not  by  any  sole  act  of  her  own.  Before  this  sha 
was  not  a  SttUt.  Mr.  JefTerson'i  thinking  her  a  iSfofe  befow 
July  4th,  1776,  proved  his  inaccuracy,  which,  Congress  correct- 
ed. July  4th,  'Ttt,  the  people  of  New  Jersey  made,  and  coosti- 
'tuted  themselves,  &  new  organized  catott^,  aolely,  'on  jlmmum 
principles,  and  a  source  of  power,  eiclusirely,  Anurican.  Sept. 
SOth,  '77,  the  legialatDre  eubetitoted  the  word  state  (or  the  word 
M&nty ;  and  July  4th,  "16,  ■  there  wu  bo  other  colony  so  orjjui- 
ind  ;  ther^re,  when  Congress,  at  that  date,  naated  oobmUi, 
the  real  Btiiiah  colonies  were  intended.  Organiaed  a»  long  u 
they  had  been,  eome,  as  lor  ittalanea  Coooectiout  and  Rhode  Is- 
land, had  no  more  twfn-Hlpower  to  mtake  law*  than  .Virginia,  mod, 
oAflT  roytlo^ktftrlittd.  -BM>tliMe  Britith  Ctlowst.  «*  hhA 
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8a«r.  $.  M«tt  granted  to,  or  featetl  in,  CongrMi',  •  paniole  of  poww.  All 
T_g-  -^  -  tbe  power  Congress  had  before  Jut;  4th,  1776,  wai  derived  Irom 
the  people,  acting  in  a  revolutionary  condition,  in  coualies,  and 
committees ;  and  represen  tat  ires  acting  as  committees  i  exeluding 
the  royal  governors  and  couneili,  their  constitutional  felbwa  in 
colonial  legislation,  &c.  If,  before  the  Congress  of  1774  was 
•tectsd,  and  so  formed  and  organized  as  to  receive  permanent 
potrera  (as  was  the  case)  there  had  been  Thirteen  Colonies, 
formed  and  organized  to  reeeive  and  grant  powers,  at  Ibat  in 
New  Jersej  was  July  2d,  '76,  then  that  first  Congress  might  hava 
received  its  powers  from  the  legislatures  in  the  organi^  colo- 
oiea,  and  which  Mr.  Jefi*erson  shews  he  would  have  called  &atei. 
He  would  h&va  been  correct,  if  facts  had  supported  him,  bat 
they  did  not.  Facts  most  clearly  prove  that  Congress  wu  tbe 
first  American  body,  organized  to  receive,  retain,  exercise,  and 
uanamit,  the  powers  of  government.  For,  in  its  Journals  of  1774, 
it  appears  that  the  people  in  12  Colonies,  in  the  months  of  June, 
July,  and  August,  of  that  year,  in  counties,  by  committees,  and 
represeiUativei,  acting  as  eommitlees,  elected  the  members  of  that 
Congress,  and  vested  in  it  extensive  powers,  solely  on  Amerieait 
principles.  Congress  being  made  thus  the  jfrit  organised  body  to 
advise  all  tbe  people,  to  resolve,  and  even  legislate,  is  a  material 
point,  and  inbveris  all  Mr- Jefierson's  fine  notions  of  a  Virgiiiiim 
complete,  eontimtd  nation,  from  1607  lo  this  day.  In  many  of  the 
colonies,  there  were  no  bodies  organized  to  receive,  exercise,  or 
grant  any  powers  of  government,  till  late  in  1775;  whicb  was 
months  after  Congress  assumed,  by  common  consent  of  thepec^Ie, 
very  eitensive  powers,  as  wiil  be  shown  in  subsequent  pages.  All 
these  eitensive  powers  wore  granted,  and  admitted,  on  the  prinu- 
pies  of  cMUefidoHon,  and  not  on  compact  amoDgColonies,  or  States; 
for  in  June,  ttc.  1775,  no  Colonies  or  States,  existed,  oi^niied 
on  Amorieen  principles,  on  which  to  make  compacts  jKltrative, 
Ot  any  other.  This  showing  priority  in  tbe  General  Govein- 
ment,  is  very  essential,  as  it  proves  that  the  very  eonmeKctmemt 
of  our  independent  system  was  popular,  and  confirms  the  true 
position*  of  Webster  and  others,  that  the  Constitution  '.'  is  not 
(he  creature  of  the  State  Governments" — but  "  the  independent 
oflspring  of  the  pc^ular  will."  The  people  commenced  tu  insti- 
tution, and  not  the  Colony  or  State  Legislatures,  for  none  properly 
existed,  to  begin  to  eooitilute  it.  The  reader  will  see  in  lb* 
flobsequent  remarks  how  completely  Hauachasetis  waa  in  th« 
right  in  1780. 

On  the  rtiolatioD  moved  by  Mr.  Foot,  I  am  glad  to  find  tbe 

•saeoce  of  Hr.  Rowan'a  opinion  in  two  points,  if  I  undenUiid 

him. 

flscT.  0.        1"'     He  says  the  States  have  power  of  right,  that  is,  ctwitH 

Bowu'i  <>•  tutionat  power,  to  control  and  limit  the  General  Government,  in 

^aioDs^u    all  its  branches,  by  amending  the  Federal  Constitution,  as  pr» 

m-tu*"       '■''"'^  *"  '"  '''*'  ^^^  Article  in  it.     To  this  1  entirely  aaeent 

litM,  m^  This  was  the  very  coarse  adopted  by  Massachusetts  in  17V3,whea 

1799.  "        ahe  was  sued   by  an  individual.     Her  proper   magistrate,  wte 

were  namoiNd  in  Iba  eaM,^fai«d  to  uiwer  M  tlw  MtxHi ;  Iwr 
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fotWDor  immediatelj  uaambled  bar  legislaturv ;  trhicb,  at  once,  Bkct.  T. 
adopted  K  regular  course  to  get  the  Constitutioa  ameoded.  This  _,  -,_- 
wu  doDe,  and  the  Supieme  Court  of  the  United  States,  as  well  as 
othei  courts  of  law,  were  prohibited  lo  sustain  an  action  broughl 
bj  an  indiTiduat  against  a  Stale.  Ever  since,  that  court  bas  con- 
ductad  accordingly.  But  it  seems  the  aniendment  process  is  too 
slow  lor  SenaEor  Hajne,  of  S.  Carolina. — Also,  be  observes,  that 
this  process  requires  constitutional  majorities,  and  they  may  not 
be  obtained.  Then,  in  his  opiuioi],  the  very  remedy  the  peoplo 
have  provided  lo  amend  and  preserve  the  constitution,  mu^l  bo 
neglected,  becausa  too  alow  for  him,  nho,  speaking  for  the 
Stale  which  he  represents,  eay^,  "  the  sovereignly  of  the  state 
is  n«ver  to  be  controlled,  construed,  or  decided  on,  but  by  hor 
own  feelings  of  honorabJe  justice  i"  he  thinks  loo,,  her  legiaU- 
turs  can,  "  by  its  own  sovereign  authority,  annul  an  act  of  the 
General  Goveroment,  whicli,  it  deems,  plainly  and  palpably  un- 
constitutional,  and  each  and  every  stale  can  do  the  same."  On 
the  other  hand,  Mr.  Webster  holds  that  "  there  is  no  more  au- 
thority with  them  to  arrest  the  operation  of  Cungreas,  than  with 
Congrsss  to  arrest  ihe  operation  of  their  laws.  And  it  here 
may  be  asked  when  did  Congress  ever  claJoi  a  right  to  arrest 
them  f  Bui  the  Senator  professed  to  ground  himsdf  on  the  Vir- 
ginia resolution' of  I798,which  is  in  these  words  ; 

"  That  this  aaeembly  doth  eiiplicitly  and  peremptorily  declare,     f^^^T.  7. 
that  it  views  the  powers  of  the  Federal  Government,  as  resulting  Virfinii 
from  the  compact,  to  which  the  States  are  parties,  as  limited  by  Ri»otv*a  sf 
the  plain  sense  and  intention  of  the  iastrumeul  constituting  that   ^' 
compacl,and  no  farther  valid  than  they  are  authorized  by  the  grams 
•numerated  in  that  compact ;  and  that,  in  case  of  a  deliberate, 
palpable,  and  dangerous  exercise  of  other  powers,  not  granted 
by  the  said  compact,  the  States,  who  are  parties  thereto,  bavo 
tba  right,  and  are  in  duty  bound,  to  interpose,  for  arresting  the 

Erogress  of  the  eril,  and  for  maintaining,  within  their  respective 
mils,  the  authorities,  rights,  and  liberties  appertaining  to  ihem." 
(Answered  by  Massochusells,  Jan.  1700.)  Il  is  admitted  the 
filatea  may  interpose.  Massachusetts,  as  above,  did  interpose  lo 
good  effecL  So,  she,  and  a  majority,  or  all  Ihe  States  might 
,  liave  interposed  by  remonstrance ;  and  if  ihe  bcli  of  the  General 
Government  became  B<>very  oppreasive,  and  obslinalely  adhered 
lo,  as  to  justify  a  levoiuiion,  ihe  people  may  commence  one,  and 
resist  as  we  did  in  ITT4  and  '75.  The  people,  as  already  sbown, 
not  their  legislatures,  then  began  the  revolution.  We  admit 
the  people  may,  if  they  choose,  throw  off  any  government, 
when  it  becomes  oppressive  and  intolerable,  and  erect  another. 
If  we  are  to  judge  from  the  actions  of  Virginia  in  1798,  1300, 
1810,and  1629,  and  not  merely  her  wordi.she  meant  nDmore,than, 
we  admit ;  she  meant  not  state  legislation  enforced  by  arms',  nor  a 
Conslltulion  interpreted  "  by  her  feelings  of  honorable  JuFtice," 
Not  a  case  is  lo  be  found  in  New  England  lo  Jiistify,  in  the 
least  degree,  the  S.  Carolina  dncirine.  Even  in  the  oppressive 
cose  of  the  embargo,  where  the  laws  <vere  supposed  clearly 
HncvoiiiiulioiiaJ,  the  «]uwtien,  if  wutitutional  oi  not,  woa  re^ 
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SacT,  6.  ferrod  b}  tha  Judiciary,  thkt  deonM  dMf  were,  uid  S 
<^^W^^  setti  acquiesced. 

We  now  ooRie  to  Ht.  Rowin's  3d  poinl,  Delftnre.     IMa- 

ware,  he  nje,  is  aa  MvereigQ  as  Rumia.  Rniaia  stands  alone ;  is, 

in  BO  sense,  a  part  of  an;  otJiet  nation,  or  poUtieal -hmnj,  to  am 

in  the  tesM  to  be   boond   therein.     She  has  orijjtwl,  abeohttv 

filer.  8.     Bovereignty  in  her  people.     She,  too,  has,   in  hersrif,  ddtgattd 

HowiiDel-  power,    placed     in  her    emperor,    usually    caHed     eevcrcign 

JiJ^""l"      power.     This,  on  our  prinoiplee,  may  be  modified  or  timited  by 

u  Riinia?   the  people,  as  they  please,  and  by  a  majority  vasemUed  in  per- 

Btm,  or  by  their  agents,  in  one  place  and  city,  or  in  fMj  provin- 

ces.     The  last  mode  of  operatioa  was  lately  seen  in  Virgmia. 

Her   freemen,   in   their   reepectire   oouDties,    appointed  their 

agents.      They  met  in  Richmond,  ettd,  bf  a  m^oritg  i^vttes, 

not  by  compact,    formed  a  eenstitutien,  not  a  league,  treaty  or 

confedeiacy,  and  sent  it  to  tbe  people,  to  be  ratified  or  rejected 

by  a  majority  of  the  vtrtera,  in  their  county  assemblies.    Tfcey 

ratify  it.      What  is  this  inslrumeDt,  a  eim>titati»n  ordained  am 

conitiiuted,  or  a  compact  among  one  hundred  oooirtie*  T  C^ear^ 

one   entire  act,  law,  and  rule  <^  conduct,  ordained  and  emjft- 

hited  by  the  Viiginia  people,  by  a  majority,  and  this  fonned  is 

ihey  saw  fit. 

What  was  Delaware  when  a  Colony  1  Did  Ac  «tand  riotM, 
and  Borereign,  as  Rtistia  stands^  'Oertainly  not.  She  was  a 
subordinate  member  of  the  British  and  American,  national,  po- 
litical family.  Therefore,  when  a  cdotiy,  she  bad  no  pover  to 
make  war,  or  peaee,  or  treaties — to  decide  the  legality  or«  cap- 
ture made  on  the  ooeen — or  to  act  on  vnj  matter,  eiiaitid. 
Neither  had  she  the  power  of  right  to  act,  or  decide,  in  tramer- 
ous  other  matters  internal.  In  some  matters,  howerer,  she  was 
eorereign  when  a  colony  \  clearly  «o,  in  the  sense  in  which  tbe 
supreme  judges  in  South  Carolina  have  said,  that  the  cityof 
Charleston  is  sorereign  and  in  tbe  sense  in  which  a  'faaabaod  is 
tbe  sav«reign  of  his  wife.  On  the-FourUb  of  July,  1770,  Dela- 
ware was  made  a  free  and  independent  Suae.  But  how,  -atw) 
what  sort  of  a  State.  These  are  the  true  qnestieua,  and  they 
are  easily  answered.  Tbe  people,  (that  is  the  voters)  of  ttie 
tkirteta  eoUutiei,  some  in  one  way,  apd  some  in  another,  in  their 
original  sovereignties,  empowered  fkHfi  agents  in  Gongres  to 
declare  them,  and  mak«  them  such  Siai^.  They  did -so  by « 
targe  majority  of  rotes,  and  the  effect  would  have  been  the -same, 
if  the  declaration  had  been  made  by  the  votes  of  seven  colonies 
only,  as  all  agreed  that  the  question  should  be  decided  by  Tote. 
Obtionsly,  there  was  no  compact,  league,  or  treaty,  among  thir- 
teen colonies  to  become  States.  This  Declaration  waa  one  entire 
aoi,  not  divisible,  made  and  established  as  a  statute  is;  and 
wonld  have  been  valid,  if  made  in  the  maimer  and  form  a  sltt- 
Hte  is.  In  all  this,  the  people  of  Delaware,  in  their  miginal 
sovtTBign  capacity,  joined  in  federal  tmion,  and  in  this  manner 
the  national  uman  commenced.  The  other  qnestion  is  ossei)- 
tial ;  what  kind  of  a  Slate  was  Delaware  made  on  the  Fourth  6f 
July,  177«?.By  tfakDeclantiQDlkapeapleof.Deftttara.at'llM 
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tct^  «wn  iMUnt,  mtn  dironod,  tod  iwed  bom  tbcir  Biitiah  Ssct.  9. 
wb||MlioD  uul  iwDiMiioa,  nuried  into  the  AoMricaD  fatnilj,  O'-v-'v' 
tad,  by  tbeir  full  consent,  brought  under  federal  subjection  ■nd 
power,  which  was  vaated  in  Congies),  u)d  exercised  to  many 
purpMOi.  Ueoce,  theie  bu  nev«r  been  &  moment  since  Lhey 
wege  so  made  &  State,  when  ibey  bad  power  of  light,  to  males 
WSJ',  or  peace,  or  Lteatiea,  or  to  exercise  any  one  of  many  other 
powers,  which  were  properly  vested  in  Congress  and  the  Union. 
>he  uutb  ia,  we  all,  tooolun  use  the  word  sovereign  in  a  Tsgue 
WKjr,  OM  it  respects  both  the  General  and  State  Governments;  a 
way  whicli  has  long  created,  and  kept  up  a  sort  of  federal,  and 
MpQcially  slate  deluawo. 

Air.  Knwan's  idea,  that  sovereignty  ia  indivisible,  may  be  Uam 
M  to  uifinal,  supneme  sovereignty  in  a  secluded  people.  This 
ia  DOlhilV  ta  the  putpote,  as  all  agcee  it  can  meke  and  unmake, 
coatfol  or  limit,  all  go veru me ut  at  pleasure,  where  not  self  re- 
Urained.  But  theory,  experience,  and  indeed  necessity,  amply 
piowe,  that  a  people  standing  aiau,  as  in  Russia  or  France,  or 
la  a  fomily  political  couobuob,  as  in  our  States,  do  give  tuul 
4ist£ibute.  slaaotil  ad  infiuiliai  dcUgtUed  pew«r  or  What  is  Tagualy 
called  severe ^ a ty.  In  our  system,  a  vast  portion  of  it  is  placed 
by  the  pottle  in  their  origiiwl,  sovereign  capacity,  in  their  govern< 
neut,  which  is  divided  and  placed,  part  in  Congress,  pan  in  the 
Executive,  and  part  iu  tbe  Judiciary  ;  and  each  of  these  portiona 
ia  birthec  distributed,  exactly  as  is  directed  ka  ihe  Federal  Con- 
Mitutton.  So  a  vast  portion  of  it  la  placed  in  the  State  Gofern- 
meoU  by  tin  people  of  each  State,  and  divided  in  their  original, 
jMveieign  capacity,  among  their  state  agjeots,  as  above,  and  ae 
ditoctea  in  their  State  constitution.  We  have  aeen  how  the 
Dedaralion  of  Ind^Mndeace  made  a  cokmy,  a  State,  ia  an  in- 
■last,  though  ttte  Declaiaiien  was  produced  by  the  people  of  13 
ea/syasei,  acting  Gist  separately,  then  jointly ;  that  is,  they  acted 
acfwiatoJj  in  appointing  their  agents  to  decide  and  act  for  them 
ia  CoagiesB,  but  the  agents  to  act  jointly  in  one  room,  so  as  to 
Bcodttcfl  imejoiai  entire  act,  which  waa  the  Declaration.  This 
becJaration  ia  no  more  a  compact  than  it  would  have  been,  if 
all  the  pet^tle  ol  the  LS  oQlonies,  by  themselves,  or  by  ttwtr 
amenta,  had  aeaenibled  in  one  great  haU,  and  made  it  bj  one 
vote.  Whether  an  instruiaent  is  a  compact,  statute,  or  consti- 
tuLioa,  dependaon  the  words  and  inlentioa.  Judicial 

WheBevei  there  is  a  written  constitution,  and  it  u  law,  and  a  qnutioa. 
legislator  at  judge,  or  an  executive  oAcei  has  done  an  act  he 
baa  DO  power  to  de,  it  is  meant  the  coDstiiulion  does  not  auibo- 
MZ«  tbe  act ;  and  whether  it  does,  or  doea  not  authorize  the  act 
ia  *t»t  tjuditial  question  to  be  decided  by  the  judicial  courts, 
ttoleas  otherwise  provided  for.  So  has  ever  been  the  practice. 
Tbo  legislature  makes  law,  is  the  lavrgiver ;  an  officer  executes 
it;  but  the  Judge  construes  it.  Almost  every  such  question 
■rices  o*  dikgaltd  power,  or  sonreignly;  such  as  the  power 
vxaroised  by  Congress,  or  a  Slate  legi^atuie. 

Thus  far,  I  have  merely  opened  the  esaminatioa  into  which 
w«  aM  irawa  by  Mr.  Uowaa'e  aaaeilioQ,  that  Dalawai*  it  as 


Digilzed  by  Google 


K 

totereiga  as  Rosaia,  or  New  York  ;  an  error  into  which  thou* 
ianda  h&ve  fallen.  That  the  legisilature.  Stale,  end  people  of 
Delaware,  are  as  sovereign  as  those  of  New  York,  may  be  ad- 
milted  Hi  preicnt ;  for  the  legislature  State  and  people  of  New 
York,  as  those  of  Delaware,  ever  hare  be«o  subordinate,  in  fact 
to  the  General  Government,  as  will  hereafter  be  sbowD.  Tbe 
material  question,  is  Ihi?,  is  Delaware  as  soTereign  as  Ruaaiat 
Hu-  Tt  will  be  shown  in  future  pagen  that  the  trtrong  grouod  w«a 
taken,  and  the  irtie  principles  adopted,  bj  the  people  of  Maia 
chuselta,  in  theii  original,  ^ovcrngn  caya.tM.y,  in  tbe  year  1780, 
in  the  cstahliahing  of  their  State  conatttulion.  Then  the  con- 
federation was  not  ratified,  and  MaBBacbusetia  included  Maine. 
Yet  that  people  in  their  said  capacity,  expressly  declared  at  that 
time,  in  their  bill  of  rights,  that  they  made  their  Stale  constitntiiNi 
in  subordination  to  the  powers  rested,  and  to  be  rested  in  tba 
United  States,  in  Congress  assembled.  In  that  year  tbe  people 
of  Massachusetts  assembled  in  their  respective  town  roeetiDgs, 
and,  by  majorities,  elected  their  delegates  or  ageala,  to  meet  in 
one  Stale  courention,  and  form  their  constitaiioD.  The  agenu 
met  and  formed  the  constitution  accordingly,  and  leporled  it 
to  the  people,  and  they  (the  voters)  again  assemble'd  in  tfanr  re- 
spective town  meetings,  and  ratified,  that  is,  in  our  style  (adopted 
vnce  1786.)  ordained  and  established  it,  as  first,  emphatically, 
expressed  in  the  constitution  of  the  United  States — worda  unlike 
those  of  compact,  invariably  used  in  confederacies,  and  used  in 
the  articles  of  confederation. — In  every  part  of  rhoae  articlee  the 
appropriate  words  were  usetl  to  make  a  compact  or  cmtfid' 
eracy,  among  thirteen  States.  The  ratifying  votes  of  thirteen 
legislatures  were  taken  and  counted — the  votes  ascended  no 
higher  than  to  the  dtlegattd  sovereignty,  or  power,  vested  in 
those  legislatures  for  theit  ordinary  purposes. — Tbe  higher  rotes 
of  the  sovereign  people  were  not  taken  in  any  form. — But  in 
ratifying  the  constitution  of  Maasaehusetta  (and  those  of  m%nj 
other  Stales)  the  votes  ascended  above  legislative  dJtgated 
power.  Those  of  the  sovereign  people,  themselves,  were  taken 
and  counted  man  by  man,  voter  by  voter,  in  choosing  ibeir 
agents  to  form  a  constitution  ;  and  the  peopk  tkemsehes  inJi- 
widuallt/,  gave  the  essential  or  ratifying  votes. — So  in  ratifying 
the  constitution  of  the  United  States  we  trace  the  votes  np  (» 
thtptopUthtmiehaindimduaQy.  In  the  first  article,  4th  section, 
they,  (that  is  the  people  of  Massachusetts)  use  these  words,  lo 
wit;  "The  people  of  this  commonwealth,  have  the  aote  and 
exclnsive  right  of  governing  themselves,  as  a  free,  sovereign  and 
independent  State  ;  and  do,  and  forever  hereafler,  iball  eier- 
cise  and  enjoy  every  power,  jurisdiction,  and  right,  tekieh  it  net, 
or  may  not  hereafter  be.  Ay  Ikem,  expre$sly  dtkgattd  to  tbe 
United  States  of  America,  in  Congress  assembled.  Hare  is  tbe 
sound  principle.  But  as  the  {>eople  of  Massachusetts  oZmte,  anJ 
in  their  State  capacity,  add  the  word  sovereign,  not  in  the  Dee- 
laration  of  Independence  ihey  could  not  vary  tbe  meaning  of 
it,  by  adding  that  word  ;  or  make  State  sovereignty  and  inde- 
pendaDce,  different  from  what  independsnca  ti*  is  tbU  Daolnn- 
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lion.  Thus  th«  people  of  MauachaMtis,  aprts^y  mcitA,  Bad  Sect.  10. 
even  m&de  their  state  conatitution,  uid  establiBhed  it,  in  svbor-  s^'^v^v' 
A'mrftm  to  tha  powers,  vaetecl,  or  to  be  veeted,  in  Congresa. 
Exactly  bo  ia  eubordinktion  hare  the  people  of  every  colony 
,  acted,  Bine«  tbe  continental  CongrCM  wu  first  laalituted.  In- 
deed could  they  act  otherwive  T  afier  they  had  fint  inatitnted 
tbst  Congress,  and  vested  in  it  the  powers  above  described,  by 
an  exercise  of  their  original  Mvereignty,  bow  could  they  aAer- 
wards  act  in  slate  affairs,  but  in  subordination  to  those  ndtional 
powers,  which  were  of  course  sapedor,  and  had  been  previously 
granted  1 

If  it  be  ashed  how  it  ippears,  tiial  tbe  people,  in  their  Bicr.  10. 
original  sovereignty,  instituted  that  Congress,  the  answer  is,  that  ^^""^/f 
Congress  was  created  and  empowered  de  novo  by  the  people,  act-  ^^^  uHvai 
ing,  clearly  not  xa  British  Colonists.  There  was  but  one  way  withhold 
in  which  they  could  act,  and  create  tbe  Congress  before  July  ^o^  the 
4ib  1776,— that  was  not  as  British  Colonists,  bat  in  aasaming  ^^^J?^' 
tiieir  original  sovereign  power,  and  eiercisiag  it  on  revobitiim-  jtbrkllaf 
ory  principles,  in  counties,  &.o.  as  before  stated.  -  tbem. 

There  ia  another  strong  ground  for  those  to  stand  upon,  who 
hold  that  state  rights  and  powers,  are  subordinate  to  those  of  the 
Union.  Thus  we  see  from  the  commencement  oflbe  Revolution, 
on  a  national  scale,  the  people  of  the  Colonies  and  Stales,  bavs 
conducted  their  iespecti re  state  concerns,  even  made  their  atata 
constitutions  in  the  aetnawledged  subordination  to  the  dtltgated 
•oveteignty  of  the  Qeneral  Gorernmenl,  vested  first  in  Congress, 
then  in  Congress,  the  President,  and  Judiciary  of  tbe  Uoited 
States.  So  &r  as  the  people,  in  their  original  sovereign  cspae- 
ily,  vested  powers   in  the  Uoion,  they  bound  that  sovereignty  ;  • 

and  must  necessarily  act  accordingly  in  dl  other  cases.  AU 
the  people  of  the  States  established  the  Constitution  of  the  Unit- 
ed  States  in  this  capacity,  and  among  other  ariicles  tbe  fifth 
which  binds  them  to  amend  it  in  the  manner  prescribed  in  that 
article.  Hence,  so  far  this  sovereignty  is  bound,  (or  they  can 
exeroise  it,  in  no  other  way  in  amending  or  altering  it.  The 
original  sovereignty  can  be  bound  by  tho  granla  of  power,  or  by 
etipniaiions,  as  each  individual  binds,  what  Chief  Ju&tice  Jay 
called,  bis  true  sovereignty,  and  Judge  Wilson  called  his  origi- 
nal sovereignty,  when  be  joins  in  society  under  regular  govern- 
ment. However  original  sovereignty  in  the  people  may  be  ra- 
<trf,  they  can  grant  dtltgattd  sovereignty  in  numerous  divisions 
and  forms,  as  may  be  seen  presently.  The  people  bind  their 
original  sovereignty  in  specified  caaea,  by  stipulating  not  to  exer- 
cise it  in  those  cases,  for  a  time  or  forever.  It  is  obvious,  as 
things  were  conducted,  tbe  people  of  the  13  Colonies  exercised 
their  original  sovereignty  de  facto  when  they  created  the  Genera! 
Government,  before  July  4th  1776.  It  »  cQar  the  people  of  any 
one  Stale  alone,  ntoer  can  take,  or  withdraw  potoer  frem  the  Un- 
ion which  waa  granted  to  it  by  all,  as  the  people  of  aU  tho  statep 
can  do  rightfully  in  a  justifiable  revolution,  or  as  tlie  people  can 
do,  in  the  manner  their  Constitution  prescribes,  for  instance  in 
tbe  said  fifth  article  rdating  id  amendmsats.    The  people  ofaS 
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SuT.  LL  tfa«  fitatea,  of  tin  eauttilutitmal  OMJoribM  e«D  Innafei  power 

>,^>-,-^  from  one  oe  more  rtUM  to  tku  Gcnsnl  Qoaernment,  e* en  agminM 

tiMOQWMOtofa  eoMfifttfiMMrf  minigity— —  where  >  Hwin  a^ 

pOMS,  OS  even  ux  SUlea  oppose  eighteen  SOitBa,  uid  ctMUtiUf 

tioail  majorilisa  in  Congreai,  and  italM  ci«a,  an  the  5di  Actielff, 

t^nafer  power  fpMn  the  sue  oi  >ix  BtMet  to  the  tlDien,  or  l^e 

back  power.  1 

8kct.  11.        Bo  the  CoBiiBdemion  limited  tlate  powei  of  erery  kiod,  n  fu 

Tha  Con-    as  poMer  waa  transierrad  b;  it  to  lh»  GeBeial  GoTerniDeDt,  lear- 

H!^t7d°°    ing  nate  powers  liwitsd.     Thoa  befbn,   and  tutder  evcti  the  oU 

■ui'/pow-    ('OD '^deration,  power  of  every  kisd,  left  ia  a  State  to  be  legally 

•f'.  eiwcised  by  the  people,  in  their  slats  eonditioa,  was  very  inach 

Knitetl ;  bo  that  no  Stale,  or  the  people  of  it,  were  folly  eoverwigw 

or  independeDt,  ai  they  would   h»e   been,  if  ibey,  alowe,   and 

wholly  diaooooeeted,  had  aebieaed  their  freeden  and  indepeiid- 

ence,  and  preaerTed  it   Bepamt^  and  eolelj  to  Aemaehes.     Bat 

the  ConAdaraiion  tranafaired  oaljr  dthgated  power  trom  State 

l^ialatBres  lo  Oongrefs.      The  eorereigo  power  of  the  pea(4a 

waa  not  exercned  by  them,  at  a  ptofle,  in  the  caae.     Ib  thii,  iha 

confederation   ementially  diftred  from  the  Constitotioa,  as   in 

astabliahin^  thia  conelilution,  the  peopleof  the  United  Stata  &tf 

eiciaed  their  original  aovereigit  power. 

SacT.  13.       We  tMw  come  down  lo  the  Conatitalion  of  the  Usitad  Staler 

T*"  p°^  In  ITS?,  CkHigteaa  cooeanting,  the  Stale  Legnlatnres  oTtweha 

ilM''u^t«d  ^'^t^<  appointed  delegatea,  or  agenta,  to  meet  in  eoBTCUioB. — 

ButH  ill     They   ra«t,  and  fortned  the  Conatituticw  of  the  United  Stales,  as 

hiMorf,Sco.  a.  committee,  or  any  other  competent  peraona,  might  bare  de«>e, 

far  it  receirad   ita  Talidity  mad  bindhig  strength  adely  Iron  the 

taU&catkm  of  it  by  the  people,  or  in  its  own  language,  by  their 

erdahung  and  establiihing  ir,  by  the  exorciaa  of  their  onginal 

Borereignty,  in  its  full  Blresglh,  in  a  form  aad  manner,  all  ander- 

atood  and  aaaented  (o.     In  virtue  of  thia  aorereignty,  ibey  dect- 

ed  m  their  several  countiea  and  towns,  their  delegateaor  agents, 

and  authorized  them  (a  act  for  them.     The  agenta  aaaemUed  ua 

their  respective  itate  o*nvention«,  which  were  appouited  in  the 

Bianner  adriied  and  ^teed  to ;  and  the  people,  by  them  tbw  ei- 

presaed  tbemaelvea,  "  We  tlu peoph  of  tiu  UniUd Statu,"  "da 

m-dain  and  atabUtk  this  etnutituiwn,"  &,o.  and  as  ao^  ae  itwae 

eedaitud  and  est^Utked,  it  became  binding,  and  sliH  banda  every 

state  tbat  so  joined  in   the   ratification  of  it,  aecordiog   to  the 

lema  and  aipreauona  contained  in  it.     ft  is,  I  conceive,  imna- 

terial  whether  thpae  whomadeitao  bindh^and  oUigatory  on  aH, 

were  assembled  in  one  room,  or  in  thirteen,  or  whether  tbc^ 

established  it  by  one  major  vote,   or  by  thirteen  major  votta. 

The  people  who  did  ordain  the  oonaiitnlion  of  IfusaehoecUs  in 

the  year    1780,  ware  aaaemUed   in  several  bmtdrads  of  rooma, 

halle,  or  town  houses,  and  ratified  it  by  as  many  nujor  votes.  Bo 

has  been  the  course,  in  substance,  in  forming  constitutions  gei»- 

eralty.     Yet  the  inatromeni   when   esUbliahed  is  a  eomtlitvtitm, 

or  thing  constituted,  not  a  eoa^aet  or  tanfederation  and  h  ever 

remains  a  binding  contract. 

This  CMMitntioR  ia  oar  diird  natioMl  governmeat,  ibmh 
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Wtod    by  ideatieiUr   the  mmb  pMpt^i  l>7  whi«ti  Um  otfan-  Sicr.  ti^ 

two,    IM    Kft^tkmar;  and  the  coofederBlb,   were,   m    that  s^-v-^ 

«N  tbfw  hue  bMn  detired  from    tha   rery   tmu    louree  of 

|MNMr  to  totrn  govtfniiMDta,  and  to  enict  laws,  sad  (o  dtfactt 

and  coiMlittitioBally,  there  hot  been  the  sane  ollegiaiioe.    To  oH 

wfaioh  Ur.  Jefieniofl'a  principles  api^ies;  that  is  Ibe  fbrmB  of  the 

goverameat  may  be  ehan^ed  and  not  ehsnge  Iht  laies  and  potrtr 

of  govef  HDieBt — his  priiwuple  wai  oorreci ;  but  hcts  totally  r&Hcd 

to  Bvppon  him  ia  the  cMe  be  fut  m  his  been  above  shown. 

Therefore,  the  laws  ami  (reatttts  made,  and  the  powers  acquired 

by  the  g^ral  government,  by  and  under  the  irst  and  second 

forms,  remain  under  the  third  form,  so  far  as  they  have   not 

been   withdrawn  t^  the  toholt  people.    As  it  is,  perfectly,  clear  a 

fm-t  oannot  withdraw  power  tht  tthoU  granted. 

When  the  Culoaies  in  1774 — &  as  porU  of  the  firitirii  nation    Stcr.  13. 
oud  Bub>eei  lo  the  British  GovemmeBt,  acted  as  a  peapk  in  in*  Tha  origin 
Mituting  Congress,  and  tested  in  it,  by  cotoBon  consent,  foil  V*'  '''>'°>*- 
powers  to  make  war  and  peace,  and  treaties,  to  create  and  com-  ujliaru"* 
nuuul  armies  and  navies  ;  to  make  prizes,  and  condemn  them  ;  GoTsru- 
te  boHOV  moniea  and  issue  bills  of  credit,  and  pledge  the  fiiitb  msnifartli- 
aod  reeottrees  of  the  nation,  to  pay  and  redeem  ;  in  facti  to  man-  *'  "■^'*- 
ogB  oH  national  oOncerns^  and    between  colonies  and  Stales  to  *'" 
mmage  many  initnttl  amterns,  as  in  oClrag  in  itiimerous  cases 
m  iitdiwidufUs,  in  colonies,  states,  counties,  towns,  and  parishes, 
on  the  autboriiy  of  the  people,  aa  one  who  "  engaged  in  one 
common  cawe,"  in  the  nature  of  the  case,  there  aroM  a  sacred 
obligation  on   all,  to  stand  together.     No  one  colony,  state,  or 
partjj  had  any  right  whalerflr,  to  disaolTB  thi  obligation,     ia 
tbia  Bttfe  of  things,  in  an  arduoot  war,  wagbd  to  effect  a  common 
purpose,  this  Congress,  duly  authorized,  on   the  Fourth  of  July 
1776,  by  one  entire  act,  deiilared,  "  that  these  Vnittd  CoUmts, 
we,  add,  of  right,  ought  to  be,  frte  and  indtpendtnt  Biaits,  and 
that  they  ue  absolved  from  all  allegiancato  the  British  Crown." 
It  ie  lo  be  olwerved,  that  thia  entire  aot  alooe,  made  the  several 
fltates  free  and  independent,  not  their  own  separate  acta  ;  that 
thin  act  alone,  diaeharged  the  Colonies  "  from  all  allegiance  to 
the  British  Crown  ;"    and  that  the  word  sovereign  ia  not  in  this 
Doolaration  of  Indepedence ;  atad  io  but  two  of  the  24  State 
coBStitotiOils,  and  in  Hie  Arlioles  of  Confederation.     This  eolu- 
njal  allegiance  was  contiaued  legally  on  American  principles,  to 
July  4th,  4776,  and  is  so  viewed  in  that  Declaration,  and  on 
Britith  priaciplei,  to  the  peace  of  1783.     By  this  entire  act,  the 
colonies,  in  a  moment,  were  caused  to  pass  fiDin  their  British,  ' 
into  riieir  purely  American   condition.     Afler   Sept.  Gih,  1774, 
the  feOfU  submitted  lo,  and  auj^rted  Congress,  to  all  the  pur- 
posesi  the  existing  eaigeBcies  required,  and  were  sssamed  by  that 
national  oTg^iz«]  bc^y.     The  Colonies,  at  tuck,  could  not  et- 
eroise,    and   individual   States    nevtt    did  exercise,  for  a  mo- 
meat,    the    national,    and    other    powers,    which    the  people 
vested    early    in    Congress  ;    they    never  existed    a    second, 
but  in  a  linifad  condition  1  therefore,  neter,  for  an  instant,  did 
they,  or  could  they,  as  colouiis  oi  ftatea,  make  peaM,  or  war,  or 
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SicT.  18.  treaiiei.  Tbe  States,  Jul;  4th,  1776,  booama  partidly  inte- 
'■•^^'"^i^  pendent,  inttmally,  as  has  been,  and  will  be  stated — that  is,  to 
dl  their  respective  local  purposes  not  yielded  by  th«ai.  To 
these  only  they  became  iikdei»r)deiit,  as  we  find  stated  in  seTcral 
State  (Jonatitutions,  expressly  or  impliedly,  as  in  the  Masn«hu- 
seits  case,  section  9.  Id  no  case  did  tbe  people  of  any  colony  or 
lUtc  alone,  and  separate,  of  themselves,  or  by  their  agents,  ajone, 
become  independent,  but  each  became  so  by  the  assistance  of  all 
the  others  acting  together  under  a  national  head.  Hence,  no 
state  can  say  it  achieved  its  own  independence  and  freedom.  It 
docs,  and  ever  will,  owe  both  to  the  associated  aid  of  the  other 
twelve.  It  is  true  that  either  of  the  Thirteen  Colonies  might 
have  remained,  as  Canada  did,  in  its  colonial  condition,  but  no 
one  of  the  thirteen  did  so — they  joined  in  partnership  efforts. 
The  people  of  all  the  colonics  linked  together  in  mutual  aBtist- 
auce,  and  made  themselves  one  united  people,  completely  inde- 
pendent as  a  ioverei^  nation.  But  from  their  origin  ai  smtJk 
nation,  their  sovereignty  had  been  divided,  as  above  slated,  and 
inay  be  further  explained — that  is,  as  a  people  completely  sover- 
eign, under  a  Revolutionary  Government,  strong  and  firm,  as  it 
supported  the  people  and  rulers,  from  1774,  to  March'lat,  1781, 
when  the  confederation  was  ratified  by  all  the  slates.  Under 
this  confederation  was  imbecility  found.  From  July  2d,  1778, 
to  1781,  the  p«<^le  in  the  several  states,  formed  and  adc^rted 
their  stale  constitutions,  generally,  (but  six  of  which  remain,) 
acting  in  their  several  counties  and  towns,  and  in  one  assembly, 
as  the  people  of  Virginia  ha va  lately  acted — all  subordinate  H> 
the  powers  vested  in  the  General  Govf  rnmenl,  which  subordina- 
iion  is  well  eiplalued  in  tbe  Massachusetts  cue,  section  nine 
above  noticed. 

It  may  be  observed  that  the  vord  sovereigo  is  not  in  the  De- 
claration of  Independence,  nor  in  the  Constitution  of  tbe  United 
States,  and  in  but  two  State  Constitutions.  It  was  first  worked 
into  the  Confederation,  though  it  formed  no  part  of  the  Declara- 
tion of  Independence,  and  it  stands  thus,  (in  the  second  arti- 
cle,)— "  Ea'ch  stale  retains  its  soetreignty,  freedom,  and  inde- 
pendence, and  every  power,  jurisdiction,  and  right,  which  is  not 
by  this  confederation  expres^y  delegated  to  the  United  States  in 
Confess  assembled."  See  Journals  of  Congress,  Nor.  lOtb, 
1777. 

From  this  article,  no  doubt,  the  clanse  above  cited  and  found 
.  in  the  Massachusetts  Bill  of  Rights  was  taken.  In  the  third  ar- 
ticle, the  thirteen  States,  seoerallt/,  entered  into  a  firm  Uague,  of 
friendship  with  each  olh^r  for  their  common  defence,  6t.c.  bind- 
ing themselves  to  assist  each  other  agsinst  all  force  offered,  &e. 
"on  account  of  religion,  sovereignty,  trade,  or  any  other  pretencn 
whatever."  Neither  league,  sovereign,  or  other,  like  word,  is 
used  in  the  Constitution  of  the  Untied  States,  tending  to  show 
that  it  is  a  eotmpaet,  contract,  or  coti^'ederaey  among  sovereign 
states;  nor  in  Ihe  amendments.  But'the Slate  Constitutions,  all 
of  which  were  ordained,  &.c.  in  conventions,  or  by  the  people  iq 
eoupties  arid  toivns,  tend  to  show  they  are  not  ampiut*. 
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It  i(  my  clear  IhftI  tlie  general  governmenf  had  less  power  Stcr.  14. 
under  these  articles  of  confederation,  than  it  had  under  the  prior  \^r-^f^^ 
revolulionary  sybtem — under  that  no  role  of  nine  states  was  re- 
4]aired — It  is  clear  that  the  source  of  power,  tlie  people,  in  fed- 
eral America,  and  the  principles  of  Allegiance  have  been  the 
nroefrom  1774  to  the  present  time  as  to  the  union,  and  froin 
•  Jal74th, '76as  to  the  states,  except  that  the  addition  of  Lonisiana 
and  Florida  has  made  some  difference — However  both  have 
been  added  since  t^ere  has  been  any  change  in  the  lorms  of  the 
General  Gorernraent — all  the  three  forms  the  revolutionary,  con- 
federate, and  the  constitutional  took  place  while  the  source  of 
power,  the  people,  &c.  remained  the  same.  Hence  on  the  princi- 
ple before  stated,  the  forms  of  the  General  Gorernment  could 
be  changed,  and  its  powers  and  laws  and  treaties  remain  the 
aame. 

There  was  a  great  change  from  the  Old  Confederation  to  the  Sicr.  14. 
Constitution  of  the  United  States.  T)ii»\TAa  ordained  and  isfi^  ^''"tSf 
hiked  by  the  people  of  the  United  States,  in  their  original,  sorer-  CoDlodart- 
eign  capacity  ;  aciiug  so  by  common  consent — that  was,  a  eon-  timi  to  tb* 
Jttteration,  which  was  ratihed  by  the  thirteen  Slate  Leglslatares,  CooitUa- 
acting  under  dtiegated  sovereignty,  only  called  at  the  time,  and  "'"'' 
ever  since,  a  confederacy  among  thirteen   States.     It  acted  on  ' 

■tales  generally,  that  is,  SUaes  so  free  and  independent,  as  be- 
fere4hcribed.  The  CMuiitution  acts  on  itidividuals,  aa  explain- 
ed in  the  General  Abridgement  of  American  Law,  [Chap.  187, 
Article  SO,  Sect.  13— !22.  Vol^lh— thirteen  numbers  respecting 
state  suability,  were  written  in  Jane,  &c.  1793,  and  read  by 
many  in  manuscript.]  There  are  many  other  essential  differ- 
eneei,  all  so  well  known,  that  they  need  not  be  named  here.  In 
the  said  sections,  13 — ^22,  it  is  shewn  that  the  idea  of  thirteen, 
■oremign,  eonftderated  States,  wa*  kept  up  constantly  in  prac- 
tice, especially  in  our  treaties  with  foreign  nations— not  so  un- 
der the  Constitution.  It  ta  clear  that  the  General  Government 
never  acts  on  states,  as  such  except  in  two  or  three  cases.  In 
the  cases,  stated  in  the  said  sections,  it  appears  thai  Gen.  Bright 
and  his  mililia,  which  were  ordered  out  under  state  law,  resisted 
the  United  States'  marshall, — they  were  prosecuted  in  the 
Federal  Judiciary,  and  pfaniahed,  on  the  ground  that  they 
eeted  nnder  state  law  which  was  void.  In  that  raae  the 
General  Government  made  no  attempt  to  act  on,  and  coerce  a 
■tate  as  a  state ;  but  the  power  of  tbe  state  to  make  law  was  de- 
cided on,  as  it  has  been,  and  must  be,  in  scores  of  cases,  from 
tho  natureof  things,  inactions  between,  and  prosecutions  against 
individuab,  both  in  federal  and  state,  supreme  and  inferior 
courts.  It  is  impracticable  for  the  judicial  power,  regal arly  to 
move  on  without  taking  cognizance  at  times,  of  all  sovereignly. 
The  original  sovereignty  of  a  whole  people,  must  be  noticed  ar  the 
fountain  of  all  delegated  power. 

The  Constitution  of  the  United  States  is  established  in  the 
•ame  manner,  on  the  same  principles,  and  in  the  same  sense,  a 
State  Constitution  is,  as  will  be  shown  presently.  No  state 
coQBtitution  is  deemed  a  compact,  or  a  fxinfederacy,  or  contract. 


Digitized  by  Google' 


StcT.  14.  (bough  rUi&od  bj  Um  paofrfe  ttieoiMlMB,  ia  Ibev  mmtw/  codotf 
•^^~v''i^  at  town  meetiaga,  Bwi  b;  A  majm  *al»  id  csek.  Tke  pN^  •( 
one  ■(•(«  alons,  did  Bot,  and  could  not  sMaUUlt  the  CooMitutioi 
of  the  United  Slatas;  but  it  wm  MtabJiabad  by  the  conowront 
acts  and  Totea  of  tbo  people  of  all  tba  Maus,  naming  tbeaaetrea, 
*'  We,  the  people  of  aJl  tbe  Unitsd  Statei,  dbc"  II  was  a  laera 
foiRi  to  vole  by  states,  u  is  Hbewn  in  otbec  paga& 

Partwa  may  in   luauf  eaaea,  inUpiaUtg,  ooBMnt  asd  to  ooik 

tract  fir  enough  lo  mdta  a  statute  or  law  werate  oa,  and  bind 

Incipient      in  their  oaae,  and  aa  soon  aa  tbe  alatute  or  Jatr  takea  efleet,  tba 

cooMDi        consent  and  contract  cease  to  be  noticed.     Take,   Ibr  imiMMa 

Iiow  it  roar-  |)^  c^e,  gf  g  fotrriage,  where  a  statute   prMoribw  not  odj  III 

■uttDti  01     ^'""^  '>^t  ^lo  divorces,  aa  in  Maaaachusctta.     The  parliea  «nM 

coiutiiu'      &isl  consent  and   agree,  submit,  and  go  ibrongh  tbe  atntnta 

tion.  forma,  to  put  the  statute  into  operation,   and  make  it  biMdiag 

upon  tbeai ;    but  ifae  momeut  it  takes  effect,  and  binds  tbe  par- 

liss  together,  then  tbe  law  alone  is  regarded,  and  tbeir  ooaaadl 

and  a);i«einoM  are  no  longer  ooticed. 

This  is  the  ease  of  a  State  constitution ;  it  begina  aa  wilt  be 
seen  in  ooaaeut  and  agfeement,  and  becomes  a  law.  It  ia 
framed  by  some  oompeteBt  persona.  The  peopta  of  a  SlUe,  in 
their  State  conditioa,  assemble  in  a  manner  all  agree,  i  i[iii  liaij 
or  implicitly,  in  countiea  or  towns,  or  otherwise,  and  bj  najor 
votes,  iMideratood  by  all  to  be  suffioieat,  establish  theirvtaia 
eoattitutions,  so  framed.  Clearly,  confeent,  and  so  agrMmeni, 
begins  the  businesa,  and  continim  until  the  conatiUUioa  it  rai^ 
fied,  and  made  obligatory  on  all  the  people  of  the  slate,  erea  am 
minoriliea  opposed  te  it,  ajtd  it  holds  all  bonbd  lo  obey  ao  fiu  aa  it 
is  consistent  with  tbe  General  Qovernment.  Tbe  opfMsing  mi- 
norities can  only  be  uuderslood  to  consent  impliedly,  fbal  ibn 
majorities  shall  give  the  law.  Obvioualy,  u  aeon  as  this  ooaata- 
tntion  ii  ordained  and  established,  and  so  baoomea  obligatory, 
it  ia  al^a  looked  to,  and  tba  oensent  ne  longer  ia  regarded,  ot 
tbe  votes  counted. 

Exactly  *o  ia  the  case  of  the  conetitulioa  of  the  United  State*. 
It  waa  framed,  no  matter  how,  and  establiahed,  as  before  stated, 
by  the  people,  ia  their  plenary  sorereign  capaoi^,  in  ooaren' 
tiona  ;  aot  beund  by  any  state  duties  or  const itntiona.  As  soM 
aa  the  constitution  of  the  United  States  waa  estaUiabed,  that 
alone  waa  looked  to  and  the  cmisent  iaA  rotes  were  no  longer  re- 
garded. The  people  acted  in  that  capacity,  and,  in  tbat,  granted 
forerer,  the  powers  vested  in  the  General  Gorarnment,  and  tbaf 
also,  required  of  all  its  brancbea,  tbe  duties  and  aervicea,  whreb 
were  contained  in  the  conatitution,  unleaa  altered  as  it  prondea. 
The  enactment  of  a  statute  begins  in  consent ;  but  whan 
enacted,  it  binds  of  itself,  and  Ibe  etmaebt  and  iMtea  whicb 
made  it,  are  forgotten.  It  follows,  if  a  mwried  paity,  a  stsic^ 
or  a  federal  citizen  oflead,  hia  offence  is  charged,  as  bei^ 
against  tbe  statute,  the  constitution,  or  the  law,  and  not  as  being 
a  breach  of  contract.      This  ia  further  explained   in  sobaeqiMnt 

often  said,  a  lorereigii  state,  at  iuA,  otnoot  own  ^la-< 


lages. 
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pMie«t  MBimil  trsMon,  tBk»an  oadi,  or  k»  puitished.    This  8bct.  15. 
maybetrue.     [OBepoint  inBi«ted  on,in  tba  I3miinbera,]BboTe  y^^^-^,"^^ 
nfnrMj  to.     I>  is  not  necMsary,  that  a  state,  as  a  state,  Bkosld 
owe  atitgiaoc*,  &c.,  nor  can  a  oommon  oofporatioR,  e$  $>tcA,  owe  vFba  owe 
albgikDco,  cwnrnit  traaKn,  t«k«  an  oMh,  or  t>«  pantsbed,  in  the  allesiuiea, 
sanae  in  wliieh  an  iadividual  can  be  puaished ;  but  it  ma;  be  com-  ^tate*  and 
pelted  to  pcTform  its  proimses  and  datiea,  by  taking  from  it,  iw  pun^Sj'^iB 
•wporatepreperty.bj  way  of  fines,  or  of  executbn  for  i»s  debts;  thiii  prop- 
ot  it  may  b«  diMolied.      Perhaps,  so  may  a  stale  be  punished  rrt;  uid 
by  taking  its  property  from  it  by  judgment  and  aaeetition,  citiw"". 
daafty,  where  it  subralta  to  be  a  party  in  a  soil,  and  foils  in  its 
rtotf.     The  General  Qovernment,  however,  has  ample  remedies 
in  all,  or  tMarly  ail  state  eases,  agHiBst  the  men  who  coraposo       ' 
th«  state  ;  for,  se  the  judges  said  in  the  actkiB  against  the  stats 
of  Geetgia,  the  state  must  always  act  by  men,  and  they  can 
always  be  pnnished,  if  they  do  what  they  are  not  legally  autho- 
(iMd  to  do.     Before  sttde  suability   was  taken  away    by  the 
elflventh  amendment  of  the  oonstitution,  the  Sopreme  Conrt  of 
the  United  States  decided  in  the  Georgia  case,  that  a  state  was 
uiaUe  en  iu  promise,  by  an  individual.     The  amenidm«it  took 
aw*y  that  snability,  only  where  the  suit  is  commenced  a^inst  a 
Mate,  by  oitizena  of  another  state,  or  by  citiaens  or  sut^ets  of 
any  foreign  ataies  ;    hence,  it  seems  to  fUlow  that  a  state  may 
be  sued  by  the  United  States,  or  by  another  state,  to  compel  it 
to  perferm  its  promises,  and  its  duties  and  judgment  may  be 
vendered,  and  execution  issued,  and  extended  oa  statt  propertf. 
It  ■»  belierecl  that  a  private  corporation  is  viewed  as  an  iodirid- 
«al  is.     Si>,  if  the  United  States  employ  a  man  to  pnll  down  my 
honse,  when  they  hsTe  no  power  to  do  it,  and  he  pnlts  it  down, 
they  nay  be  punished  iit  him.      This  man  may  be  made  either  • 

in  kbe  State  or  Federal  Judiciary,  to  pay  for  il. — On  every  prin- 
ciple Ibey  must  indemnify  him.  In  the  nature  of  the  case,  their 
p»weT  (or  sovereignty)  to  authorise  the  act,  comes  in  qaestion, 
and  must  be  decided.  How  absurd  it  would  be  to  stt^  the  suit 
againM  the  man,  by  sayings  to  the  court,  this  soveveigaty  is  too 
high  for  the  court  to  ootioe. 

in  our  complicated  system  the  very  same  persons,  who  ar» 
eitnens  of  each  stale,  aod  owe  allegiance  to  it,  ar*  also  citizen* 
of  the  United  States,  end  owe  to  them  superior  allegiance ;  a» 
allegiance  to  the  whole  tnttion  mast  be  superior  to  alkgianca  to 
apart  of  it. — If  so,  a  citizen  cannot  plead  his  ((of  e  allegiance  to 
excuse  or  jastify  a  breach  of  hia  national  allegiance,  but  this  h» 
may  plead  to  excuse  or  justify  a  breach  of  his  ctate  allegiance — 
whether  so  superior  or  not  is  a  f|neslton  peculiar  to  systems  liks 
onr'r. — Treason  and  allegiance  are  closely  connected. — There 
can  be  no  treason  where  there  is  no  allegiance,  as  that  Is  m 
breach  of  this — that  allegiance  to  the  union  is  so  superior  and 
roast  prevail  in  eases  of  collJEion,  and  one  must  yield  is  further 
proved  thos, — First.  SUte  allegiance  is  created  by  and  rests  on 
Htrie  laws,  and  stale  constitutions,  as  do  state  duties  and  protec- 
tion ;  but  ftderal  allegiance  is  created  by  and  rests  on  the 
oonstitution  and  laws  of  the  United  States,  expiesaly  declai«d  to 
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SicT.  15.  be  the  BUpreme  lav  of  the  Und  ;  and  the  judges  of  ovarj  atata 
^'-^'V^  ahiJl  be  bound  thereby  ;  any  thing  ia  the  constittilion  or  laws 
of  any  state  to  the  contr&ry  nvthwithalanding — we,  alao,  w«  in 
these  pages  that  state  consLitutioos  are  ordained,  ratified  and  e»- 
tablished  in  suiordimalion  la  the  federal  constitulion — so  duties 
and  protection  exacted  by  and  depending  on  the  eupreme  (so- 
perior)  law,  are  lilcewiae  superior'— duties  and  protection  are 
recipiocal — the  General  GoTernment  alone,  generally  protects 
against  all  external  eneoaies,  and  guarantees  to  every  state  in 
this  union,  a  republican  form  of  Governinent. — Further  all 
state  officers,  Jegislalive,  execuliye  and  judicial,  are  "  bouad,  by 
oath  or  affirmation,  to  support  this  copstiiution"  of  the  nnion.— 
See  ellegtancs,  protection,  and  treaaon,  as  they  exist  and  are 
punished  in  the  United  States,  by  federal  and  state  taw  as  coosid- 
ered  in  the  general  abridgment  and  Digest  of  American  Law 
&rc.,  ch.  199  &c.  and  expatriation  ch.  131,  art.6andaecL  1  to  12. 
Secondly.  On  the  Fourth  of  July,  1771,  the  indiTidual  states, 
as  already  mentioned,  were  created  and  made  free  and  indepen- 
dent, and  the  first  became  entitled  to  allegiance,  solely  by  the 
act  of  Congress,  and  the  declaration  of  independence.  Thirdly. 
No  colony  or  state  ever  attempted  self  and  separate  indepen- 
pendenco.  Fourthly.  No  state  of  itself  alone  can  naturaiat — 
the  uoion  only  prescribes  the  rules.  Fifthly.  Aliens  aato- 
ralized  become  Amiricaa  citizeani  that  is,  citizens  of  lire 
Uniltd  States  only  ;  not  of  any  state  e.icept  by  residence  in  iL 
Sixthly,  Foreign  nations  know  otily  Amcricmi  citizens  and 
American  (national)  allegiance — they  know  not  any  citizens  of 
attate  or  allegiance  to  iL  Seventhly.  Treason  against  tlw 
United  States  and  so  breach  of  allegiance  to  them  can  be  tried 
and  punished  ouly  in  federal  courts,  and  never  can  be  drawit 
into  state  courts,  1 1  Johns.  549.  Eighthly.  The  federal  law 
being  superior  as  abore  understood,  prevailed  in  Bright'a  caao 
and  other  cases.  The  principle  is  important.  A  citizen  may 
often  be  required  by  a  state  latv,  on  his  state  all^ianee  to  act 
and  execute  a  state  law  as  General  Bright  was — the  same  citi- 
zen may  be  forbidden,  by  federal  law,  as  he  waa,  to  act  in  the 
ease.  Of  necessity  he  must  disobey  one  or  the  other  and  ofiOn  at 
the  peril  of  his  life  he  must  decide  which — as  the  federal  law  ia 
made,  as  abore  stated,  sujiremc.  He  haa  only  to  decide  whether 
it  is  constitutional,  and  to  be  safe  and  avoid  punishmeot  in  obey- 
ing it — Collisions,  obviously  must  be  numerous,  as  soon  as  a 
serious  contest  arises  between  a  state  and  tho  union,  involving 
individuals  and  resulting  in  punishment  for  treason  ot  crime. 
And  as  each,  both  by  federal  and  state  law,  must  have  bis  right 
to  a  trial  by  juries,  &c.,  his  case  must,  infallibly,  be  decided 
either  in  the  federal  or  aialejudiciart/. 

Usually  in  our  system,  the  moment  a  man  is  a  citiaen  of  a 
state,  he  is  a  citizen  of  the  United  Slates,  owing  allegiance  to 
each. — Even  if  his  allegiance  to  them  be  not  superior  slilJ  it  is 
his  allegiance,  created  and  established  by  supreme  law — bow 
then,  in  any  case,  can  a  stale,  even  separating  itself  from  the 
union,  dissolve  his  allegiance  to  ilj    he  and  tha  United  States 
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both  uthetiog  ttf,  idiI  aapporting  hit  federal  tlle^BDca  1  Id  Tact  Sict.  10. 
it  con  be  diMolved  by  his  cMHuent,  they  oppoitng,  but  thii  is    ^^r-,-^^ 
OD  the  gnaad  he  bu  &  right  to  aipatiaie  and  t^  better  opin- 
ion ia,  that  this  right  ia  not  a  part  of  our  a^atem. 

I  Kate  in  thau  pages  but  x  few  of  the  nuuperable  difBcultiei 
tbu  mtut  ever  prereDt  coDslitutianai  nulUficRiion,  oi  k  separa- 
lion,  but  by  common  oonsent  or  by  force. — If  not  by  conaent,  it 
must  inevitably  fidi  iqto  the  ooucie  which  the  revolution  took. — It 
IB  delusion,  grosa  delusion  to  believe  nullification  or  separation 
can  be  serionaly  attempted  and  go  on  and  end  peaceably. — If  a 
mere  aeparation  be  agreed  to,  the  public  debts,  and  especially 
the  vast  national  property,  will  produce  heated  contests,  collis- 
iwis  and  force.  As  to  nullification,  for  seven  years,  it  was 
umply  examined  by  different  names,  in  the  Eastern  states,  and 
it  was  found,  that  oothing  could  be  made  of  it,  but  by  force  or 
separation,  neither  of  which  was  ever  seriously  proposed  as  will 
be  shown. 

In  the  constitution  of  iVetf  Jtrjey,  adopted  July  2d,  1776,  the  Sm.  16. 
coDtinentat  Congress  is  called  the    "  Supreme  Council  of  the  8tai«  Con- 
American  Colonies,"    and  it  is  said  that  "a  diss<dution  of  the  j"^?*^^ 
gorernment  in  each  colony"  had  taken  place.  17^0-1777. 

The  constitution  of  Maryland,  adopted  August  I4th,  1776, 
says,  "  that  the  people  of  this  slate  ought  to  have  the  sole  and 
exclusive  right  of  regulating  the  inlernM  gorernment  and  ptdice 
thereof." 

The  constitution  of  Virginia  was  adopted  July  5tb,  1776 ;  it 
is  a  mere  organization  of  the  branches  of  the  goverament,  and 
makes  no  meniion  of  state  or  fede,ri|l  power. 

The  constituiioQ  of  North  CaroU*a  was  adopted  December 
16th  1776.  The  stale  power  is  expressed  in  the  very  words 
used  in  the  constitution  of  Maryland,  cited  abovp.  Both  are 
confined  to  intemai  government,  lecognuing  the  General  Gov- 
etnment. 

The  constitution  a(  New  York  was  adopted  April  30th,  1777, 
on  the  recommendation  of  Congress.     The  word  sovereign,  as 
applied  to  states,  is  not  found  in  either  of  these  constitutions, 
nor  in  that  of  Massachusetts,  yet  these  six  are  the  only  state  con- 
stitutions now  existing,  which  were  adopted  before  the  constitu- 
tion of  the  United  States.     Rhode  Island  is  under  tho  old  charter, 
hence  17  of  the  24  state  coQstitmioDS  have  been  adopted  since 
the  federal  constitution  was.     This  is  of  some  importance,  be-  Sm.  17. 
cause  in  17  states,  the  people  granted  iheir  state  powers,  while  17  Stats 
that  constitution  existed,  and  nibordinate  thereto,  and  expressly  pon^tn- 
known  as  well  as  its  acts  and  treaties,  as  the  supreme  law  of  ^'l^'*""* 
the  land,  and  so  universally  recognised. 

The  word  sovereign,  as  applied  to  a  state,  was  first  adopted 
io  the  confederation,  in  the  2d  article, and  discontinued  with  i(, 
except  in  New  Hampshire.  The  constitution  of  New  Hamp- 
shire, adopted  February  1792,  is  the  same  as  the  said  1st  art. 
4th  section  of  the  Massachusetts  Bill  of  Rights. 

The  constitution  of  Connecticut  was  adopted  September  15tb, 
1812.     "  The  people  oidain  and  establish  it ;"  that  of  Vermont 
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Sect.  17.  wm  tdopled  JoIt  Sth.  I'JW.    Ilia  nid,  Bth  tti.  I.  «fc«p.  &« 

^,.^~.^.•s^    people  "  ha»o  the  tcJe,  inherent  and  exclanvfl  r^ht  of  gorcrn- 

iHE  and  Teffulaling  the  interntd  police  of  the  M,tn«."     See  the 

word  ittlemal,  above  referred  to  in  the  eaae  of  North  GaroliM. 

The  conBtitution  of  Pemtsyhama  was  ratified  September  2d, 
1790.  In  it  we  find  the  Terj  words  used  in  estaUiahin^  Um 
conatitntion  of  the  United  States.  "We,  the  people  of,  Ac- 
ordaia  and  establish  this  eonstitation,"  &o. 

The  conititution  of  Dttatoare,  adopted  Jane  I3th,  1792. 
"  We,  the  people,  hereby  oritain  md  ettMith  the  eonstita- 
tion," &,c. 

The  conrtKntion  of  South  Carehna,  mdopted  Jane  8d,  1798. 
"  We,  the  delegates  of  the  people,  in  general  cooTentioQ  met, 
OTdain  and  establish  this  constttntion." 

The  constitution  of  Georgia,  adopted  May  30th,  1798,  ordwa 
and  ratify  Stc.  aa.L         n 

The  constitution  of  Louititata,  adopted  Jaonary  aoth,  1813. 
"We  the  representatifea  of  the  people  oniom  md  at^Ssk," 
&o.  "free,  independent  stale." 

The  constitution  of  Kettlveky,  adopted  August  nth,  17OT. 
"  We,  the  representatiTes  of  the  people,  of  &c.  in  conTeDtion 
met,  &;c.  do  ordain  and  eitabUsh  this  eonstitation,  Stc. 

The  cDDstitntion  of  Okio,  adopted  Noiember  29tb,  180S. 
"  We,  the  people  of,  &c.,  do  ordain  and  estabH$h  the  coosti- 
tution,  &.C?' 

The  conAitution  of  Tennesiu,  aik^ed  Febraary  6,  1786. 
*'  We,  the  people  of,"  fcc.  recognising  the  oonstitatioa  of  the 
United  States,  and  the  ordinance  of  July  13th.  1787,  do  ordain 
and  establish  "  the  conslitntton,  and  agree  to  Ibnn  oiuaelras 
into  tifrte  and  independent  state." 

The  constitution  of  Mtssissippi  adopted  August  15th,  1817. 
"  W«,  the  represenlatiTes  of  the  people  of,"  "  do  trdam  and 
eitabKsh"  this  constitution  &e.  and  agree  "  to  fona  onraehes 
into  a^rM  mid  independent  attte." 

The  constitution  of  Indiana,  adopted  in  cooTenlioa  Jane 
30tb,  1816,  islhos.  "We,  the  repreeeatatires  of  the  pecfrie 
of,"  &c.  (recognising  the  eonstitation  of  the  United  States,  and 
the  said  ordinance  of  July  15th,  1787,  &c.)  "  do  onlain  and 
est^lish'"  this  constitution  &c.  and  do  agree  to  form  ouradTcs 
into  a  "  free  and  independent  state." 

The  constitution  of  HUwis,  adopted  August  26th,  1818. — 
The  people  of  HHnns,  by  their  representatives  in  cooTentna 
(recognising  the  constitution  of  the  United  States,  and  the  said 
ordinance)  said,  "  we  do  ordain  and  estabiisfa,"  this  coostittt- 
Uon,  &.C.  and  agree  to  fbrm  oarselres  into  a  "  free  and 
independent  state." 

The  coostitntion  of  Alabama,  adopted  Angnst  Qd,  1819,  is, 
"  we,  the  people  of '—^(recognising  the  eonstitation  of  the 
U.S.)  "do  ordain  and  establi^"  this  conatitDtion,  and  agree 
to  form  ourselves  into  a  "  free  and  independent  state." 

The  constitution  of  Maine,  formed  in  convention,  October 
29th,  1819,  eiublished  by  the  people  in  their  town  meetii^,  if. 
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"  ne,  Um  people  of  Mtine,"  do  agree  to  tcum  otmel'^s  into  l  Skct.  16. 
"  free  uid  iixlepBadeat"  Mate,  b;  tne  Kjle,  &c.  "  and  do  oidaia  '—  v  -'' 
mod  eaUblish"  ttiia  coDstitution,  &,a. 

The  coattitutioa  of  JUiMovn,  was  adopted  in  1821.  No  doubt 
the  principles  of  it  ue  the  same  as  those  of  Louiaiana,  dtc.  s,et.  IB. 

Thus  we  see,  in  the  seren  laet  eases,  how  the  words,  "firee  Tha  word 
cmt  iKdepmdeia,"    first  used   in  the  Declaration  of  lodepen-  ""•"'g'^ 
dence.  and  in  that  oalj,  until  Fetwuerr  6th,  179G,  then.&nd  ^,^^'^ 
afterwards,  were  adopted  into  7  state  constitutions,  expressly,  ajium 
We  see,  also,  how  the  pec^le  of  these  states  agreed    to  torm 
themselyes  into  such    states — lurtbsr,  how   the  people  of  15 
stales,  have,  in  imitation  of  the  people  of  al)  the  states,  ia  their 
Fedora]  constitution,  adopted  in  their  15  state  constitutions,  the 
mode  of  establishing  them,  and,  especially,  the  words,  "  we, 
the  people  of  ^— "  i's  ardai*  mid  eitabliih"  the  conalitnlion. 

Now  why  has  a  state  never  been  said  to  be  iovertign,  but  ia 
the  old  eon  federation,  and  in  two  only  of  24  state  constitutions! 
In  those  (AUaa>  and  N.  H,)  the  word  sovereign  or  sovereigmty, 
is  expresdy  shown  to  be  used  in  a  nborHMOit  sense — that  is, 
etaia  sovereigaty  is,  in  the  two  cases,  expressly  viewed  ss  being 
in  Mf&en&noltON  to  the  powers,  of  the  General  Government. 
The  answers  are  obvious.  It  is  at  once  seen,  that  Delaware  is 
not  so  sovereign  as  Russis,  but  the  United  States  tu .  a  naf ton 
are ;  that,  stale  power  ia  very  much  limited ;  that  in  the  division 
of  delegated  power  among  many  branches  ia  the  Government  oT 
the  country,  as  General,  State-,  &«.  only  htnitmi  power  is  vested 
in  any  one  part  or  branch,  and  that  is  not  looereign  in  the  true 
sense  of  the  word.  Hence,  neither  Delaware  or  any  state  is 
properly  sovereign;  but  the  United  Slates,  iite  Amtricttit  nation, 
Frauoe  or  Russia  is  completely  sovereign.  It  ia  only  a  visionsry, 
metnphyslcal  sort  of  reaaoait^,  thai  nwkes  a  itate  i»  a  imimi  %f 
liaUt,  under  and  subordinate  to  it,  as  sovereign  as  the  wboie 
wnoii.  Though  the  nation  is  •overeigo,  tlw  power  of  the 
General  Government  is  limited,  and  so  striclly,  and  accurately 
■peaking,  ia  no  sovereign.  The  word  sovereiznty,  used  slooe, 
no  doubt  means  such  sovereignty  as  is  that  of  France  or  Russia. 

Hr.  Rowau  and  others  are  uDderstood  to  assert  that  Congress    8sct.  19. 
IB  the   proper  body  to  construe  the  Constitution  of  the  United  Coamii 
States,  in' certain  important  cases,  involvini:  slate  riahts,  state  "°^_*.. 
aod  federal  sovereignty.     This  is  perceived  at  once  to  be  in  di-  hitar  nor  a 
rect  violation  of  one  of  the  fundamental  principles  of  our  system.  State, 
which  prohibits  the  latogitier  to  be  judge.     What  ia  still  more  ab-  ,L«S"I>- 
Mird  than  th.e  Delaware  sovereignty,  is  this  reasoning,  thai  the  ^''"' 
lesialature  of  any  Slate  in  the   Union,  acting    under  deltgattd 
power  ouly,  can  comtittitionaUi/  construe,  in  the  last  resort,  the 
Constitutian  of  tha  United  States,  and  as  to  such  state,  decide 
actsof  Congrem  are  void,  sod  not  binding  on  such  slate — and 
kil  lhi#,  in  cases  supposed  to  be  above  the  jurisdiction  of  the  Su- 
preme Court  of  the  United   SUles.     Thai  ii,  the  ^if /of arc  of 
Delaware  can  construe   the  constitution  of  tha  United    States, 
and  administer  jadicial  power  batter  than  that  court  can  do,  or 
can  judge  in  cases  of  high  importance  in  which  that  court  can- 
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Sect.  30.  not— tnd  so,  it  ii  laid,  ii  tha  cam  of  eacb  of  the  titenty-bitt 
^-^■v^^  Btate  legislatures.     That  tha  power  ia  JwHeial  n  clearlj  shown 

in  the  B&id  sectioni — 13 — 22. 
Conitita-  Another  queBtion  growB  out  of  tha  facts  befire  stated — thMtis, 

tionnota     if  the  words,  "  IFe,  the  peopU  of  the   United  Stalet,  do  ordaim 
eoi^Mt.      ^jjjj  est(^liih  this  Comtitutiim"  do  create  only  tifedtrative  com- 
pact or  a  eomtitutioa,  and  not  a  ampaet.     Virginia,  &c.  aa  said 
la  sections  13 — ^22,  ssjs  only  aach  eompacL     If  ao,  wbj  have 
the  people  of  fifteen  States  nted  these  very  words  to  eatabliah 
their  state  constitutions,  when   the;  could  not  possibly  ntean  a 
compact  or  confederacy.     Clearly,  the  people  of  the  fifteen  Stales 
onderttood  by  tbese  words  "  We  do  ordain,  &,c."  when  used  bf 
all  (be  people,  that  they  did  establish  a  cotittituiion,  like  a  stats 
constitotion,  and  not  a  compact — and  surely  if  the  people  of  tbo 
filUen  States  did  understand,   that  these  words,  we,  Slc  estab- 
lished a  compact,  when  osed  by  the  Federal  Constitution,  they 
never  would  have  used  them  to  establlBh  tbeir  fifteen  state  con- 
stitutions, which  thay  well  understood,  in  no  sense  whatever,  l» 
be  compacts  or  confederacies. 
^^^  21         Another  important  principle  is  seen  in  these  foxXa.     The  Con- 
Onl;  a  n-    atitotion  of  the  United  States  existing  and  being  expressly  de- 
«iduDm  or     dared  to  be  supreme  law,  the  pet^le  of  ssTenteen  states,  formed, 
^wwUina  ordained,  and  established   their  state  constitutioiis,  ail  omitting 
**"  the  word  tovercign,  and  when  Ibey  well  knew  the  powers,  legis- 

lative, executive,  judicial,  and  the  treaty  making  powers,  were 
previously  vested  in  the  General  Government  by  the  wh(^  Ame- 
rican pe<^e,  (tberoselves  included)  in  tbeir  original  sovereign 
capacity,  leaving  in  the  people  of  each  state,  only  a  rettdniM, 
out  of  which  to  delegate  state,  legislative,  executive,  and  judicial 
powers,  to  be  exercised  as  deitgated  powers  nnder  state  consli- 
tutions,  vested  de  novo,  expressly,  at  the  respective  times  of 
adopting  tbem  ;  on  which  nstduum  only  did  the  people  of  lias- 
'  aachusetts,  as  they  expressly  said,  attempt  to  act  in  forming  their 
constitatioQ,  as  above  stated — nor  could  the  people  of  any  state 
act  otherwise. 
SacT,  93.        Ia  these  facts  is  seen  another  principle  expressed  in  seven 

An  incipi-    rtate  constitutions — that  is,  "  We,  the  people  of do  mu- 

HjL"'',  tnally  agree  to  form  ourselves  into  a  free  and  independent  state." 
^J^  ""  Here  the  agreemi^t  is  incipient  only  in  its  nature,  as  is  the 
agreement  to  moay,  as  before  explained.  It  is  in  each  case  con- 
tinued til!  the  constitution  became  obligatory  on  all,  even  oppos- 
ed minorities,  who  obviously  do  not  agree  in  any  eampaei.  At 
moat  they  only  consent,  tacitly,  that  the  majority  shall  govern 
and  give  the  law ;  so  as  lo  making  a  constitution,  clearly,  a 
minority,  so  consenting,  makes  no  compact  or  contract,  fm  the 
breach  of  which  any  charge  can  be  made.  In  fact  the  agree- 
ment is,  only  to  malce  a  constitution  id  a  manner  understood,  as 
when  it  is  made,  the  agreement  has  answered  its  purpose,  and 
Saer.  23.   is  at  an  end. 

hdei^^-  '"  *'"^''  *'"*'  "ff^'  ""'  »''^*  severeigniy,  are  expressions 
reifacom-  coined  for  party  purposes,  often  by  minorities,  who  happen  to  bo 
pMi,  &e.    dissatisfied  with  tlie  mrasufea  of  iba  General  Ooteninenl,  and 
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u  tliej  aro  aflerwan^x  used,  they  produc*  onlf  etata  delusion.  Sect.  S4. 
In  this  buBinesfl  each  large  minority  has  had  its  turn.  ^^^v^b/ 

On  the  vhole,  on  constitittivnal  principles,  ve  ma;  lay  aside 
the  words  sovcrdgn  and  sovfreigntu,  in  application  to  individual 
states,  na  having  ceased  with  the  confederation,  in  the  time  of 
which,  only,  it  was  correct  to  use  them  as  evnstUutional  words. 
It  is  the  same  with  the  word  federal,  aa  it  is  not  used  or  recog- 
nized in  the  Constitution  of  the  United  States ;  nor  are  the 
words  eonftdernlion  or  conftdtraey,  though  all  three  are  con- 
venient words  in  popular  speakiagor  writing.     But  it  is  said  the 

same  words,  as,  "  We  tlie  people  of do  ordain,  &c."  may 

in  some  circumstances  mean  a  conslitulion ;  and  in  other  cir- 
cumstances a  confederacy.  It  may  possibly  be  so,  but  every 
part  of  the  Constitution  confirms  the  plain  meaning  of  these 
words,,  "  We  do  ordain,  !ic."  The  woid  coostitntinn  is,  inva- 
riably, preserved  in  all  parts  of  the  iDstrnraent — and  if  those  who 
formed  it,  and  the  people  who  established  it,  meant  a  compact, 
federative  compact,  confederation,  or  confederacy,  it  is  strange 
indeed  that  they  totally  omitted  all  these  words.  The  word 
confederation  is  used  only  as  it  respects  two  stales,,  &c.  con- 
federating, and  the  debts  of  the  old  confederation.  Hence  it 
may  be  affirmed,  if  the  consiitntion  was  intended  to  be  a  con- 
ftderacy,  or  a  federative  compact,  every  word  was  omitted 
which  was  proper  to  make  it  such — and  such  words  were  used 
as  were  proper  to  make  ita  conatiiution,  and  such  a  conslitulion, 
as  is  established  in  each  state.  The  more  this  subject  is  exam- 
ined, the  more  clear  it  appears,  that  the  Constitution  of  the 
United  States,  ever  has  been  called  by  its  right  name,  and  is  in 
reality  nothing  but  a  constitution ;  and  the  claims,  which  some 
states  make,  to  treat  it  as  a  confederation  among  twenty-four 
stales,  each  as  sovereign  as  Russia,  Prussia,  or  FrancCj  are  to- 
tally groundless.  If  it  is  a  compact  or  confederation,  it  is  among 
the  twenty- four  stales  only,  the  Union  is  no  party  to  it,  nor  can 
it  be  one,  but  it  is  something  the  people  of  these  states,  at  first 
thirteen,  have  framed  and  built  up,  called  the  Constitution  of 
the  U.  States,  and  formed  in  it  the  organic  parts,  and  vested  in 
the  various  povers  found  in  its  several  branches.  On  the  doc-  Ssct.  24. 
trine  that  makes  stale  rights  siz/jrcnie,  the  question  is  not,  whetli-  Hnw  »oni* 
er  the  people  or  Judiciary  of  a  state,  can  in  the  last  resort,  con-  "'[,^'1" 
Btrue  the  constitution  in  a  legal  manner,  as  to  such  states,  but  gupttma. 
whether  its  legislators  can  so  construe  it.  The  advocates  for 
Bupreme  slate  legislative  power,  say,  they  have  lliis  power  on  the 
ground,  that  a  slate  is  as  sovereign  as  Russia — end  if  Russia  be 
one  of  twenty-four  nations  as  sovereign  as  she  is,  ^d  tbey  make 
a  compact  or  treaty,  ihete  being  no  common  arbiter,  Russia, 
alone,  has  a  right  and  power  to  construe  for  herself,  and  annul, 
or  consider  it  void,  as  it  respects  her ;  and,  they  say,  if  under- 
stood, our  constitution  is  only  such  a  treaty  or  compact  among 
sovereigns,  and  Delaware  and  each  stale,  has  power  of  right  lo 
do  so  with  it.  But  Mr.  R.  has  not  told  us  what  authority  in  a 
state,  is  so  to  judge,  annul  or  deem  .void;  the  legislature  of 
Georgia  have  said,  however,  that  it  is  the  legislature  of  the  state 
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Sbct.  S6.  which  U  to  judge,  annul,  or  deem    an  act  of  Coftgreu  Toid. 
-,  j-_  -,_  ■    When  a  contract,  compact,  treaty,  league,  or  coDRdencj  ex- 
ists, ibere  are  but  two  posaible  vn-.ja  in  which  a  partj  to  it. 
whether  a  nation,  State  in  Union,  or  an   individuaj  can  avoid  it. 
One  ii  to  have  it  adjudgtd  void.     This  tu^udging  void  is  clearlj 
the  exercise  o{  jadinal  power,  not  constitutionally,  or  on  funda- 
mental Ameticaa  principles,  allowed  to  Congress  or  to  any  leg- 
islature in  the  Union  except  in  a  few  rare  cases,  and  in  these  ex- 
pressly allowed.     Another    way,  to   anaal,  disaolte,  or  declais 
void  may  be  by  the  Jegislatire  act  of  an  adequate  power. 
Sacr.  93.        ■'"'f   '^''i>   I7t^t   Congress    recited     and    alleged,  that    the 
Frsnoh        French  gorernment  had  repeatedly  riolated  the  treaties  between 
''^'7  .■"'     France  and  the  United  Statet»,  and  denied  their  just  claims  for 
J773  Ire  en-  'Bp^'atjon,  therefore,  it  war  enacted  by  Congress,  "  that  the 
■ctacDt  of  tJoiied    States  are  of  right  freed  and  exonerat^  from  the  stipa- 
•  law,  lations  of  the  treaties" — a  rare  case.     But  few  of  the  kind  can 

be  found  in  the  history  of  nations.  Here  was  no  annulling — bot 
Congress  enacted  that  the  Cnited  States  were  freed,  and  no  long- 
er bound  by  the  treaties.  This  was  done  in  the  administration 
of  John  Adams,  and,  was  generally,  opposed  by  the  zealous  ad- 
vocates of  state  rights.  Here  were  two  nations  completely  aor- 
ert'ign  and  independent,  and  no  pretence  that  there  was  a  coid- 
mon  arbiter  to  decide  between  them — Two  parties,  two  nations, 
one  of  which  declared,  or  enacted,  that  it  was  no  longer  bonnd 
by  the  treaties.  This  the  nation  did  at  its  peril  of  just  war  against 
it,  if  ill  the  wrong;  and  at  the  peril  of  a  just  war  against  France 
,  ifshe  s'lauld  be  found  in  tlia  wrong,  attempting  to  enforce  tlw 
treaty  stipulations.  At  any  rate,  the  only  possible  course  was 
Srct.  26.    her  total  submission  or  war. 

Can  iStit*  Is  the  Jegiatature  of  South  Carolina  to  enact  that  the  Constiu- 
*°t'!^r  "*  ''^^  '*^  '''^'  United  States  is  a  eompaet,  or  treaty,  and  then  abe, 
Vi„,  f,.  as  one  of  tventj-four  parties,  enact,  by  her  legislature,  that  aha 
uie  cmet'  is  freed  from  it,  and  is  no  longer  bonnd  by  it,  and  clearly  to  be 
tnantofa  followed  by  war,  unless  twenty-three  atates,  and  the  General 
••"f  Government,  entirely  submit  T     For,  on   her  principles,  her  citi- 

zens cannot  be  judicially  punished,  for  joining  in  resistance,  or 
war.     What  kind  of  war  must  it  be,  foreign  or  civil  wsrf 

There  are  essential  differences  between  this  American  case, 
and  the  French  case.  In  this,  there  were  two  nations,  each 
absolutely  so Terelgn  and  independent — both  directly,  parties  to 
the  treaties  or  compacts ; — one  enacted  or  declared  itself  freed 
from  the  treaties,  because  the  other  party  had  violated  them, 
and  denied  the  injured  paity  just  claims  for  reparation. 
■  Mr.  Livingston's  speech  holds  the  constitution,  mainly  consol- 
idated, and  denies  the  South  Carolina  doctrine.  We  shall  see 
presently  how  well  Mr.  Livingston,  (as  well  as  Webster)  con- 
demns the  South  Carolina  doctrine,  which  makes  any  one  stale 
legislature  of  24  parties  to  a  compact,  lawgiver  and  the  judge  of 
it, — and  dissolvcr  of  it ; — yci  the  slate  still  keeps  its  seats  in  Con* 
gresB  and  its  judges  in  the  federal  Courts,  just  as  it  would  hare 
done  if  the  compact  had  remained  in  full  force.  Among  those, 
who  on  Air-  Foot's  resolution,  advocated  to  some  extent,  slate 
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Tigbts,  Kt-  LinngiUm  M-tms  to  be  the  most  corrsel.  He  riews  Ssct.  S 
the  coRBtitation  in  some  degree,  ti  federatite  compact,  though  ^^^v'* 
mainly  a  eotuoUdated  popjilar  goTernment.  In  answer  to  Mr. 
B&jrne,  holding  South  Carolina  doctrine,  that  ira  state  tegish* 
tare  tbinka  an  act  of  Conf^rem  is  palpabl;  unconstiiutional,  it 
ma;,  legal!;,  prevent  its  operation  within  tbe  state,  and  still  may 
remain  a  member  of  the  Union,  aod  oblige  Coagress  to  repeal 
the  act,  or  call  a  conrention  of  the  states  to  amend  the  constitu- 
tion;  Mr.  Webster  and  Mr.  Livingston,  both  in  their  published 
speeches,  on  said  resolution,  have  so  completely  shown  the  ab* 
Mfdity  of  this  doctrine,  I  need  add  oothing.  Mr-  Lifingelon  in 
answer  to  Mr.  Rowan,  holding  a  stale's  right  to  prevent  the 
execution  of  an  act  of  Congress,  which  the  state  should  deem 
uncanstitalional,  and  that  lorereigntj  cannot  be  divided,  shows 
tbe  stale's  opinion  is  liahlo  to  the  same  objection  of  absurdity. 
So  in  answer  to  Mr.  Grtindy,  "  very  justly  denying  the  tight  of 
u  slate  legislaturt,  so  to  prevent,"  but  "  holding  that  a  state 
eoBveDtioD  can  so  prevent"  as  wit)  be  stated  ;  he  also,  proved 
the  absurdity  of  such  convenUon.  Mr.  Livingston  holds,  that 
the  COD federaticn  was,  clearly,  a  compact  between  the  Si'.es, 
and  correctly,  in  one  sense,  that  is,  as  a  league,  or  a  contract, 
but,  in  another  sense,  it  was  not  a  compact,  and  correctly  ;  for 
he  admitted  it  contained  stipulations  of  a  popular  and  consolida- 
ted kind  ;  operating  on  in^viduats  and  not  on  statei ;  as  the 
powers  vested  in  Congress  quoad  peace  and  war,  treaties,  and 
admiralty  courts,  loans,  coining'  money,  emitting  billx  and  other 
'■    '■        '         ■       J  of  all -  ■.     "        .. 


powers,  binding  the  citizens  of  all  the  states,  individually.  Mr. 
Livingston  holds  that  "  both  federative  and  consolidated  powers 
are  apparent  in  the  Constitution  of  the  United  States."  As  a 
proof  of  this  be  observes,  that  the  Slates  appointed  delegates  to 
tbe  convention,  and  the  people  in  each  state,  in  convention,  as- 
vembled  by  state  law,  ratified  the  constitution, — that  it  guarantees 
■late  existence,  and  state  legislatures  elect  federal  senators,  and 
amenct  the  constitution, — that  the  slates  existed  before  the  con- 
stitution was  formed,  and  "  parted  only  with  such  powers,  a» 
are  apeciiied  in  the  constitution" — that  each  stale  consented  to  it, 
and  tbn  made  a  compact  with  all — that  the  stales  adopted  h  at 
different  times.  These,  he  y'x\n  as  federal  features.  As  to  the 
slate  acts  prior  to  tbe  ratification,  they  weigh  but  little,  as  from 
that  it  received  its  entire  validity.  One  people  can  latify  in 
^several  states  as  well  as  in  several  counties.  A  mere  constito- 
tion  is,  in  do  sense,  a  compact.  A  constitution  can  guarantee, 
as  a  statute  can,  and  either  of  them  as  well  as  a  compact.  State 
legislatures  electing  senators  and  amending  the  constituiion, 
may  be  federal  features,  and  important.  In,  one  sense,  the 
states  exit'ied  before  the  constitution,  but  not  in  the  raost  impor- 
tant sense.  We  must  follow  power,  nol  form.  It  »  clearly 
shown  in  these  pages,  that  national  and  extensive  powers  were 
vested  in  Congress  by  popular  consent,  befoie  state,  local,  and 
internal  slate  powers  were  vested  in  tbe  State  Oovernments. 
As  to  the  mere  dates  of  the  constitutions,  we  find  18  State  Con- 
stitutioiis  have  been  formed  and  adopted  since  the  Federal 
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SsoT.  37.  CoDstitutioD  wu.  .  All  Bfree  that  the  lUtes  likre  parted,  odf, 

s^-v'-'it^  with  the  powers  transferred  to  the  (jeaeral  Govennneiit.     But  to 

see  how  much,  we  mast   notice  all  the  transfers,  which  the 

people  have  made  by  themselves,  uid  their  slate  agents,  daij 

Quthorisci). 

On  the  other  hand,  Mr.  Ltvingaton  observes,  that  the  circnnH 
.Blaoce  that  the  citizens,  in  all  the  states,  were  made  citizens  of 
the  United  Nation,  alone,  shows  the  state  sovereignij  was  not 
all  retained — that  the  relation  of  citizen  and  sovereign  is  rec^ 
rocai" — ihaf,  as  allegiance  is  due  to  the  General  Gofernmcnt, 
it  proves  it  is  sovereign — all  which  proves  divided  sovereigntr, 
and  that  Mr.  Rowan  is  mistaken.  Mr.  LivingstoD  alao,  places 
the  popular,  consolidated  character  of  the  General  Governmenl, 
on  its  broadest  ground,  in  holding  that  it  acts  and  operates  wx 
ciltzeua,  iadimducUiy.  Hence,  i^  this  respect,  it  cnouot  be  a 
compact  i  «Dd,  as  in  nine  cases  out  of  ten,  at  least,  it  so  acts 
and  operates,  its  very  prevailing  character  !a  anli-corapacL  Ha 
adds  that  it  is  soveieign  ajid  supreme,  and  is  vested  with  a  right 
lo  enforce  and  carry  its  powers  in^  efiect ;  which, right  easea- 
tiaUy  proves  it  to  be  a  papular  govern  men  t.-a^  generally,  in  aa 
cnibrciDg,  it  acta  on  individuals,  anil  not  through  the  vidima  of 
slate  authority.  Ob  the  whole,  Air.  Livingston  makes  the  ;x)fw- 
lar  anti-eompael  part  vastly  predominant.  Those  who  speak  of 
it  as  being  only  a  compact,  are  essentially  incorre&l.  This  in- 
accuracy otigioated,  mainly,  with  those,  who  in  17^7,  adhered 
to  the  Old  Confederation. 
See  27  '^^^  operation  of  the  General  Government  on  individuals,  ia 

OpentioD     ^^^y  important  in  extent  as  well  as  kind.     It  so  operates  almott 
ot^heGea-  nnivcrfolly,  and  its  kind  of  operation  on  perjenu  instead  of  slofes, 
aral  Gov-     is  its  main  sirengih,  and  fixes  its  chief  character.     The  legisla- 
on^indiTid     tivo  power  of  the  union  so  operates  in  every  instance,  except 
oij,  ii  yerj  two ; — 1st.     It  acts  through  the  State  Governmeols  in  haviug 
impwtani.    militia  officers  appointed,  and  in  the  training  of  the  militia.     2d. 
State  legislatures  must  consent  to  federal  places.     Art.  l«t,  secL 
8th.     So  the  executive  power  of  the  union  acta,  wholl/,  on  indi- 
viduals with  one  exception.     Art.  2d.     So  the  judici^  power  of 
the  union  operates,  wholly,  on  individaals,  with  two  exceptioaa. 
Isl,     Where  a  stale  is  a  party  in  a  federal  court.     2d.'    Where 
the  jury  trial  ia  confined  to  ihe  stale  where  the  crime  is  com- 
mitted.    In  this  case  only,  state  lines  are  regarded.      In  these, 
and  in  mauy  other  cases,  the  constitution,  laws,  and  treaties  of 
the  union,  invariably,  so  act  on  alt  the  citizens  indiaiduatiif,  not 
on  italM,  nor  is  any  end  effected  through  them.      So,  thej 
operate  on  the  principles  of  consolidated  govetDment  on  U>» 
ocean,  in  the  federal  territories,  and  on  all  individual  persons 
and  things  without  slate  llntits. 

Mr.  Webster,  Mr.  Livingston  and  others,  clearly  show,  that 
to  prevent  an  act  of  Congress  operating  in  one  stale,  ia,  in  bet, 
to  prevent  its  operating  in  all,  especially  in  the  case  of  taxes — 
and  all  this,  by  an;  majority  in  any  one  state  legislature,  wha 
should  hold  thai  an  act  of  Congress  was  void,  which  was 
deemed   valid  by  Congress,  the  President,  aad  the  Supiene 
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boart.  This  ta  lb«  opioiwi  or  Senator  j»hDMm  of  LoiriMana.  Scct.  38: 
^'li«  coofltilutioB  pioTulea  "  ihat  all  datiea  shall  be  equal  in  all  i^,-^  - 
th«  SutesL" 

The  mj  looae  l&aBiiei  In  whicli  th«  wofi  compact  ia  lued, 
lends  Hs  to  itHiuire  what  ia  a  compact,  aa  the  word  haa  beea, 
And  ia  generally  uaed.aod  what  is  its  true  conat^tutioiiBl  meaning  1 

The  jiidg^  of  the  Supreme  JiidicIaJ  Court  oi  Massachuaetta,  Sae.  9S., 
ODce  held  her  ctHiotitutioo  to  b«  a  compact  of  ail  the  citieena  Haw  if  a 
with  each  obe.  What  peiBODs  did  the;  include  id  the  words,  f^^  *' 
**  ill  the  citizens,  and  eaeh  onel"  If  only  the  voter*,  then  the  Sh^SoTT 
noQ  votera,  a  great  majority,  made  no  ^mpact.  If  they  incla-  eompact ! 
ded  nou  votera,  how  did.  wives;  minors,  8te,  Inake  compacts  T 
iir  consent,  or  even  aubmitl  The  real  case  was,  in  the  year 
1780,  the  people  of  Uasaachusetts  wished  to  have  a  state  con> 
■titutioB,  and  to  exert  that  portion  of  tbeJr  sorareignty,  or  stata 
power,  which  they  tfaen  ezpreaaly  said,  remuned  to  them  all,  «nd 
waa  not  yielded  to  tfih  uniob.  Such  of  the  rotsrs,  as  cboee  to 
Mt,  fbroied  and  ratified  their  oonatitiiiioD,  as  stated  iii  a  pre- 
ceeditig  section. — In  the  oorrect  use  of  languvge,  can  we  say, 
that  Ihere  was  a  compact  made  "  by  all  with  each  and  every 
one  1"  It  is  obvious  that  the  voters  acted  ituHviduaJly,  and  the 
majorities  raltSed,  ordained,  and  established,  a  constitution!  ^ 
Mtperiot  rule  of  conduct,  a  law  to  be  obeyed,  read  and  acted 
Vpon,  ever  after,  as  a  law,  dot  as  a  compact.  Hence;  fill  evideDCe 
u  to  its  fbrmitiua  and  ratification,  was  disregwded  iM  soon  u 
it  became  a  law.  Neither  people  nor  voters  thought  of  a  com- 
paol,  of  an  unknown  all,  with  an  unknown  every  one.  They 
read  in  their  law  books  only  the  constitution.  A  little  reflectioD 
evinces,  that  there  is  no  foupdatim  for  the  idea  of  a  compact, 
ffhioh  ever  requires  a  capacity  to  conlrelct,  and  the  contractor 
to  be  remembered  as  long  as  the  contract  remains  in  ibrc^. 
Therefore,  applyiijg  the  word  compact  to  a  constipation,  only  Nati^Da] 
mialeade.  All  thes6  matters  apply  to  our  national  constitution,  Comtito- 
which  was  formed  aiid  ratified,  ordained  and  eatablisbed  in  the  *'^' 
auqo  way,  on  priDc)pl«.  Votera,  choosing  to  act  in  diffisr^^t 
pla<>tej  by  a  majority  of  voles,  electei^  agents ;  .{M>d  they  met  m 
one  coufention,  ibrmed  and  repcHied  on  inatrument,  called  a 
etnuiitutioa.  Voters,  who  saw  ht  to  act,  met  again  in  different 
towns  tuid  counties,  and  by  majorities  elected  their  agebts,  to 
neet  in  13  state  conventions,  and  by  major  votes,  given. tWi> 
mdually  and  not  by  states,  to  ratify,  ordain  and  establish  the 
corutitution — they  did  so,  The  TtUtficaiiim  alone  gave  it  valid- 
ity, and  this  was  all  done  by  individual  voters,  voting  in  13 
piaoea  by  majorities;  minorities  hidividually  opposTug,  absent 
inf^'os  and  voters  jSubiAiiliag,  as  far  as  any  of  them  were  legally 
able  to  submit.  Voting,  to  ratify  in  different  stales,  could  be  no 
more  in  principle  than  voting  to  ratify  ia  different  departments 
in  France,  or  here,  iu  difierent  counties  and  towns  ;  as,  in  such 
eaoe,  all  is  traced  up .  to,  and  rests  on  ihe  voles  of  individual 
men  ;  vid  this  no  more  made  a  compact,  than  the  enactment  of 
a  BLatuM  by  a  major  vote  in  a  senate,  and  by  a  major  vote  in  a 
home  gne»  at  different  timoi  and  in  diSerent  places,  AakM  a 
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Sbct.W.  MrapacL    I  r«p«&t,  the  ratification  alons   «u  of  any  iiuor^ 
^^■..^^z  Uace,  and  that  wa«  by  iitdindual  cilizeas,   Toting  in    ttiMr 

Ratifies-      natural  MTereignty.     It  is  otherwise  as  to  amendments. — Quoad 

tkn.  tbem,  each  state  act)  and  votes  by  its  legrialatuTe,  in  the  only 

CMentiat  part,  the  conlii'miiig,  as  a  state,  and  body  pditi«.  So 
the  ttatea  aided  and  voted  in  lalirying  the  dd  confederation, 
using  words  expressing  a  compact.  Amendments  so  confirmed, 
■eetn,  at  first  view,  to  show  a  federative  compact.     So  would  be 

A««.j         th«  fact,  if  they   were  confirmed  by  all  the  SUte  Legidalurea. 

*^™'  But  only  three  fourths  of  them  are  required  to  confirm; — a 
quarter  may  not  join  these,  lh«r«fore  need  not  enter  into  any 
compact;  and  so  make  none.  Now  is  it  not  essential  Kr con- 
stitute ^fedcratioe  compact  among  slates  that  every  one  should 
join  in  iti  This  was  the  case  of  theconfederalisn.  It  was  no 
compact  as  long  as  only  one  of  the  13  states  omitted  to  join. 
There  was  no  federal  compact  while  Georgia  neglected  to  sign; 
and  Mveral  colonies,  for  some  lime  joined  but  partially,  and, 
only,  after  the  national  powers  were  vested  in  Congress.  Sucb 
a  compact  could  relate  only  to  a  separation  from  Great  Biitain, 
and  the  ColoBies  did  not  mean  any,  till  1776. 

The  great  confusion  of  ideas  ther«  is  ow  tills  subject  of 
forming  and  ratifying  an  instmment  of  Goetmmtnt,  which 
some  call  a  compact  and  others  a  constitutUm,  requires  mora 
elucidation.  The  difference,  in  many  tninds,  is,  in  constituting 
the  major  vote  which  ratifies,  in  one  case  this  major  Tote  is 
required  and  counted,  by  statu, m  when  13  slates  acted  in  tfa* 
Old  Congress,  the  votes  of  seren  were  required,  andconnted^ 
to  make  this  major  vote.  In  another  case  of  the  same  kind,  in 
ratifying  the  Federal  Constitution,  the'  major  voles  of  iisdi- 
viduals  in  nine  states  were  required  to  ratify  it,  coonting  by 
itates.  Counting  iniLuiduiU  votes  had  been  the  Mme,  as  a  ma- 
jority of  them  was  reqaired  in  each,  and  every  one  of  the  nine- 
states  ;  (he  ratifying  majorities  put  together,  were,  necessarily, 
more  in  numbers,  than  the  opposing  minorities  put  together. 
For  instance,  in  New  Hampshrire,  the  ratifying  majority  of  iitdi' 
vidual  voters  in  the  convention,  was  larger,  and  required  to  b« 
larger  than  the  opposing  minority  of  such  voters; — So,  in  every 
one  of  the  nine  states ; — therefore,  one  is  at  liberly  to  omn 
counting  nine  states,  and  go  a  siap  higher  and  count  the  vote* 
of  individual  voters,  in  the  nine  states,  and  find  the  nine  major- 
ities required,  and,  in  finding  them,  he  also  finds  the  ralifying^ 
majority  of  all  who  voted,  and  as  a  mere  consequence,  the  rati- 
fying major  vote  of  ihe  nine  stales.  When  eovnties  ratify  sacb 
an  instrument,  Ihe  form  ie  different,  not  the  prineifk.  In  some 
counties,  as  lately  is  Virginia,  the  o[^>osing  votes  weie  the  moat 
numerous.  In  other  counties,  the  ratifying  votes  were,  by  fai , 
the  most  numerous,  (ait  the  votes  of  indrTt^iialB,)  and  ttie  ma- 
jority of  all  were  ratifying  votes  ;  the  oDiy  temlt,  in  prioeiple 
and  substance,  which  the  case  required.  It  had  been  the  same, 
in  principle,  if  the  counties  had  been  requirei)  to- vole,  and  eoant 
votes,  as  in  Ibe  case  of  the  nine  states,  the  final  result  to  ratify 
Kust  have  bean  a  major  vote  of  wMvidtuiit  in  all  the  coontiM. 
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It  u  >  gntx  mistika  lo  iiippoM  Totisg  bj  Matea,  to  ratify  ■Beh  Sicr.  30. 
an  instrumeDt  of  GoTerament,  neeemu-ity,  nnkea  it  a  compact,  n.^"v"s-' 
amoBg  atatn.  Cases,  otherwise,  are  stated  in  these  pages.  Aa 
for  one  instance,  the  Declaration  of  Independence  was  fated  hj 
JStatti,  jet,  clearly,  it  was  no  compact  among  slates.  Id  facl^ 
in  the  case  of  ratifying  such  sn  instrument  of  Government,  th« 
true  and  only  qaestion  put  to  the  voters  is,  shall  this  instrument 
(by  whateter  name  called)  be  ratified.  To  ratify  it,  the  fery 
CBsence  of  all  is  that  there  should  be  more  yeas  than  najs,giTen 
^  the  roters,  each  Toting  in  hi*  sovereign  capacity,  as  Judge 
Wilson  baa  observed.  In  short,  to  be  accurate,  a  constitution, 
or  any  other  instrument  of  Government,  so  ollen,  for  conven- 
ience, called  the  origintd  compact,  must  have  this  individual 
sorereignty  for  its  foundation,  or  it  has  none.  However,  great 
may  be  the  numbers,  who,  by  elected  agents,  legislatures,  or  in 
•conventions,  ahould  ratify  it,  their  power  to  do  it  must  be  deti-  , 
ved  from  this  original  sovereignty  of  individual  men,  having 
retuon  enough  to  be  voters  and  actors,  notyeefin^  which  was  so 
lately  made  the  Guide  in  South  Carolina.  It  has  been  often 
•aid  if  feeing  and  not  rtaitm,  is  to  govern,  men  ought  to  resign 
government  to  women  and  children,  who  witbotil  doubt,  have 
tbe  beat  faeliags.  The  feeling  to  rule,  is  it  seems  that  of  July 
jand  August  in  the  south — a  kind  of  Oovernment  not  readily  ad- 
initted  by  men,  living  far  to  the  north. 

Ever  after  Congress  met  in  September,  1774,  it  properly  acted  S«e.  W. 
the  partofa  fupfffor;    conducted  the  war,  farmed  the  militia,  Elami  detail 
passed  resolves  respecting  trade,  and  prohibiting  exports,  and  -^^  j^g  jit 
supplying  tbe  Indians — for  putting  the  colonies  in  a  state  of  Coofrtts. 
defence,  it  tUrtettd  New  York,  to  arm  'and  train  her  militia, — 
denying  to  a  colony  the  right  to  petition  the  crown  wparatety — 
granting  to  Washington  dictatorial  powers,  and  directing  the 
aotonials  no  longer  to  take  the  oaths  to  sapport  the  Royal  Gov- 
flrnment,  &c.     In  most  of  the  cases,  the  resolves  operated  oa 
indiviAiais. 

As  to  tho  amendments  to  the  constitution,  if  tbey  are  not  B*f.  30. 
made  fiw  the  reasons  above  stated,  on  the  ftdtrative  prinoipl».  A"""* 
then,  decidedly,  and  necessarily;  that  is,  acted  upon  but  in  the  qg*,",')f 
elee^ons  of  federal  senators  hy  the  slate  legislatures — and  the  twiaral. 
elsction  of  the  President  by  the  House  of  Heprosentatives  in 
Congress. — For  when  he  is  elected  hy  the  people  and  electors, 
tbe  very  essential  act  is  perfivmed  by  the  votera,  citizens  aa  well 
of  the  United  States,  as  of  the  several  states,  voting  ss  individu- 
al men,  and  sa  tha  original,  natural  sovereigns  ;— -When  tliia  act 
is  performed,  and  their  volaa  create  the  electws,  all  subsequent 
steps  and  measnres  are  but  the  eSecls  of  this  act,  almost  alone 
essential.     If  these  citizens,  so  acting,  make  a  good  choice,  all 
is  well,  if  a  bad  choice,  all  ia  wrong.     Every  thing  ia  national, 
not  ftderal,  which  can  be  traced  to  the  highest  original  source 
of  power  in  a  majority  of  the  American  people,  acting  directly  or 
indirectly,  ss  one  people.     The  cittzetu  of  a  state,  never  can  hs 
considered  in  the  situation  of  the  subjects  of  France,  or  of  any 
finglfl  qatioB  when  thof*  citizens  of  a  aUta  ar*  also  citizens  of 
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EhcT.  31.  I)w  Uniud  Staten,  having  tbeir  most  impotUBt  ligkU,  ftid  owMg 
'  i_^    -^_-  their  most  imporlmat  duties  as  mc^. 

Id   the   French   case,  one  part;,  as   ok  aiiirt  party,  not  ct 

thirteen,  freed  itself  ftom  these  treaties,  because,  as  alledged,  the 

otber  party  one  entire  distnet  paitj  as  France  wa«,  Ind  wio* 

lated  it. 

How*tl2>        ^  ■''■"   P*"^*"^  •*•*  fotiowing  coame  to  riiciw,  Uiat  thirteen 

tMn  Sum  *utei  named,  acting  by  thirteen  delegstiona,  and  giring  tUrtseo 

ou  maka  a  rotes,  can   mtko  sad  estaUitli  oiie  etOin  imtmmtnl,  treMy, 

Cooiiitu-     stittote,  ordinsQcs,  or  constitution,  (no  compact,)  joet  as  wdl,  fts 

ii^atcim-'  *^^  British  parttament  can  mska   and  establish  such  an  instra- 

P^t  ment.     I  have  already  stated,  how  the  Declaration  of  Indepen- 

dence  is  one  entire  instrameBt,  made  and  estabKshed,  end  is  no 

seDse  H  ampact.     For  the, parses  intended,  1  will  ooonder  the 

French  trvaty  of  aNiance — likewise,  the  ordinance  of  Congress 

■s  to  captares,  the  treaties  of  peace,  and  the  CoDslitaiitHi  of  the 

United  States.     The  French  treaty  of  altiancA  with  the  Uailed 

States,  was  made  in  17TS,  when  they  had  neither  eonfederatiaa 

nor  OonstitntloB.     On  the  part  of  the  United,  States  all  have 

agreed,  as  all  mest  ha#c  done,  it  was  one  entire  contract,  femul 

t^  their  minister,  and   ratified  by  onw  rote  in  Poo^ss,  biodiog 

on  the  American  people,  at  one  people,  u  much  so,  as  on  tboeto 

of  France.     The  tbirteet)   States,  eaq^  named   in  it,  act^g  by 

thirteen   delegations,  giving   thirteen  votes,  concerned   on  tbe 

American  side.     No  man  deeiBed  it   a  treaty  or   compact  with 

each  of  thirteen  stateci,    and  so  as  to  them,  (Mrtwn  treaties  or 

eompaets  ;  and  had  Hassaohusetts,  b;  her  l^slature,  in  179$,  so 

yiewed  it,  and  had  enaotsd  that  it  was  riclaied  as  to  her,  by  the 

French  gorernmeat,  and  that  she  was  entitled  to  a  thirtetntk  pari 

ofjtat  rtparatitm,  rite  would   hare   been    langbed  at  by  all  n»- 

lions. 

The  ordinance  of  Congress  respecting  marine  captnree,  wis 
ordained  as  one  entire  aek,  law,  or  rule  M  conduct,  and  might  u 
Vr^I)  have  been  enacted  as  a  statute  or  soch  a  law  is, 
and  with  more  propriety,  than  Congress  emaeted  thM  the  United 
Suies  were  freed  from  the  French  treaties  ;  yet  thirteen  sutee, 
named  in  the  Journals,  acted  by  thirteen  delegatioos,  giving  ifair- 
teeii  votes,  by  sUteF,  (ormed  and  ordained  this  cmJinuiec,  mta«b 
was  mere  atatiUe  law,  and  in  no  sense  whatever,  a  eonipaot 
anong  the  thirteen  states.  This 'ordinance  was  fbrmeU  knd 
established  under  the  con  federation,  in  which  alone  were  the 
Mates  ever  recognized  to  be  thirteen  sovereign,  free,  and  iDdepend- 
•nt  etates,and  even  in  that,  they  we*e  eKphined  to  be  snbradioaie, 
as  before  stated.  Bo  the  treaiyof  peace  of  1763,  was  fbrHwd  an4 
ratilied  nnder  the  confederation,  and  each  of  the  thirteen  slates 
was  named  in  it.  We  may  apply  to  this  treaty  the  observation 
made  quoad  the  French  treaty.  Many  acts  of  Congress,  and  of 
Wate  legislatures,  and  many  federal  and  stale  judgments,  were 
rendered,  reepecting  this  treaty  of  peace,  and  yet  no  one  was 
«ver  absurd  enough  to  view  it  as  a  treaty  or  eempaet  with  each 
of  thirteen  states,  or  in  other  words  thirteen  eompaets,  giving 
each  by  its  l<«gi!ilaiur^  or  judiciary,  a  right  afid  power  to  vi6»  it 
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U  iq^,  Ami  to  fluid,  ijtMlara,  or  ftdjadgb  it  violated,  ud  U)eie>  <9«ct.  SB., 
fer«  void  as  (a  iha  slate  ihut  acted  in   the  cate;  t>ut  every  such  '•,^-^-*»-^ 
•M  and  judgment  applied  lo  ihe  wbole  treaty  aa  one  entire  cdd- 
^raot,  biadiog  or  not,  the  Ameiican  people  at  ont  people,  as  it 
houod  OT  not  the  Briljah  people,  as  one  people. 

These,  and  Qther  casea,  amply  prove,  that  the  nature  of  an 
iastrument,  treaty  atatute,  or  oidiDaace,  dependa  on  the  termsof 
it,  and  the  iRtentiona  of  tboae,  who  form  utd  adopt  it;  and  these 
intentions  are  mainly  to  be  looked  for  in  the  instrument  itaelC 
Now,  alt  tke  words,  axpressionii,  and  terma,  in  the  constitution 
of  the  United  States,  proie  it  is  a  proper  constitution  and  not  a 
eompoct. 

The  Confederation,  the  British  treaty  of  1794,  and  the  terri- 
torial  ordinaBce  of  1707,  prove  four  things. — la'_  That  thirteen 
atates,  in  union,  voting  6y  ttatet,  can  make  a  compact  among 
thenuelMS,  a  eanfedervcf. — Sd.  A  treaty  with  a  foreign  natioD. 
entire  and  coo^lidated,  and  the  people  of  the  thirteen  states,  be,iD 
the  treaty,  as  much  one  people  aa  those  of  the  foreign  nation. 
3d.  That  a  ^menuiunta/ instrument  may  be  made  by  13  itates, 
in  Union,  and  be  no  oompact  tnumg  tirmstlea  ;  yet  a  compact 
betifeen  them  and  others  ;  and,  in  part,  no  compact  at  all,  but 
■tatnte  law,  mere  rules  of  properly,  and  of  conduct,  aa  are  moat 
parts  oTtbe  ordinance — .4th.  Each  instrument,  the  confedera- 
tion, the  treaty,  and  the  ordinance,  provided  for  constituting 
judiual  tribunals.  The  treaty  enabled  the  parties  to  institute 
ancb  tribunal,  to  decide  on  eaptures,  &c.  and  the  confedei&tioD 
nnd  the  ordinance,  directly  empowcied  Congresa  to  institute 
jndicial  courts,  with  just  suoh  p<)wer8  as  each  created.  These, 
nnd  many  other  casea,  tend  to  prove  that  it  is  not  the  mere  situ- 
ation otihe  voters,  the  forms  of  thfi  voting,  but  the  words  and 
terms  of  the  inatriiment,  that  constitute  its  character. 

To  return  to  the  great  queetion, — Is  this  consiltution  «  torn-  .f''"-^- 
poet  or  not  T     If  a  compact,  who  are  the  parties  to  it  T     As  I  ||.|^*  ^<?>- 
deny  it  is  properly  a  compact,  I  need  add  but  little  on  this  head.  ^  eom^t  ' 
If  a  compact,  it  ta  ooe  only  amoog  the  attUiridual  states,  made  who  ai*  ' 
by  tbirteen  alul  extended  to  twenty  fitar  states.     It  is  agreed,  fiin  la, 
eo  far  that  if  it  is  a  compact,  still  the  people  of  the  Unilod  States  "  ' 
and  Territories,  ate  known  to  foreign  nations,  only,  aa  one  peo- 
pk,  in  war  aqd  peace,  in  treaties,  &c. ;  that  is,  atanttUif  ;  w- 
temaUf,  as  several,  free   ani^  independent  stalea,  in  a  limited 
•ense,  explained  in  their  State  and  Federal  Constitutions.      Are 
the  people  a  compact  to  the  party  in  either  seuse.?    Are  the 
whole  peorde  viewed  abroad  as  a  sovereign  nation  f    Is  their 
General   Government  a  party  to  it :  and  so  as  to  be  properly 
ch<fced  by  a  state  legislature,  with  baviog  violated  tlte  eoqipact ; 
leavmg  the   state   free   to  do  aa  it  pleases?    Most  clevJj.  the 
whole  peo(^,  oj  one  people,  have  never  done  any  act  to  make 
tbem  a  fourteenth,  or  other  party.     The  people,  «*  a  people,  act 
only  in  their  original,  sovereign  character.     It  is  cleir  that  the 
Cfetieral  Gottenment  has  never  become  a  party  so  as  to  bind  tb^ 
whde  people,  and  make  them  so  chargeable.     The  rulers,  in, 
Ibii  goternaunt,  act  solely  under  U^t^,  ^UgaUd  pwen,  in 
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Sbct.  $3.  mm  eau  bind  (heir  wperion,  tb«  peopls,  fartber  tbtm  thef 
s^-.,,-^^  have  tuthorized  these  ruler*  to  bind  liiem.  Thii  brings  as 
back  to  the  assertion,  that  the  peopla,  as  one  peopU,  hate  uent 
dele)(aied  any  luch  authority.  11  ihey  have  granted  it,  it  m 
granted  in  the  cunsiitiition,  in  eatabliahing  it,  The  people  did 
this  mostly,  either  in  their  individual  atate  characters, or  in  their 
characters,  as  one  people — not  in  both.  The;  eatabliafaed  tbe 
constitution  by  one  act,  by  their  agent*  in  the  aeieral  conTco- 
tions.  There  is  no  pretence  fur  giving  such  an  act  a  two-Ibld 
construction ;  therefore  the  notion  of  a  broken  compact,  made 
by  the  whole  people,  as  one  people,  or  by  iheir  agents,  duly  au- 
thorized by  them,  to  bind  them  as  a  party  thereto,  has  no  foandm- 
tion.  Then,  ■■  tlie  whole  people,  as  oat  people,  neither,  bj 
themselTe^  or  their  agents,  in  their  general  government,  hav* 
made  any  compact,  nor  have  ever  become  a  party  to  any,  thef 
can  never  hive  broken  any.  It  ia  clear,  one  to  do  ao,  must  be  a 
party.  Then  as  there  can  be  no  breach,  the  praLencQ  of  a  staM 
to  be  freed,  has  no  foundation,  on  the  ground  that  another  party 
has  violated  the  contract. 

If  there  is  a  plain  truth  in  our  whole  system,  it  is  this,  that  i( 
ever  all  the  people  of  the  United  States  acted  as  etia  people,  as 
viewed  in  foreign  treaties,  they  so  acted  in  ordaining  and  entab- 
lishing  the  Constitution  of  the  United  States,  not  as  m  compact, 
but  a  constitution,  in  the  sense  in  which  a  state  constitntion  is 
understood.  As  one  people,  Ihey  could  not  form  two  parlies,  so 
could  not  form  a  compact — and  as  the  peopte  of  teparale  stales, 
they  could  not  act  aa  one  people.  Indeed,  the  people,  as  me 
people  have  never  had  competent  agents  in  tbe  General  Govern- 
ment to  contract  for  them  internally,  or  make  Ihem  a  party  to  s 
federatiee  or  ialtrrud  eompaa.  'i'hen,  a  compact  between  a 
state,  or  all  the  states,  and  the  General  Government,  ia  oot  of 
the  question.  If  the  coitstitution  is  a  compact  among  states 
alone,  it  is  nothing  to  the  General  Governraeat ;  nnless  it  cod> 
stitutes  its  agent  to  manage  its  natbnal  affairs  as  the  coofedera- 
tioD  did  the  old  Congress.  If  an  agent  should  exceed  his  <ui- 
thority  his  act  is  void,  but  no  breach  of  contract,  as  be  makes 
none. 

'  The  Constitution  expressly  authorised  the  making  of  foreign 
treaties  and  external  eonipaets,  but  no  internal  ones,  and  forbids 
Ihem  among  two  or  more  states.  ArL  1st.  SecL  10th. 
SicT.  33.  "^^^  ^*h  article  in  the  constitution  has  been  aelocted,  to  pnv* 
Seventh  It  a  compact  among  the  slatefi.  It  is  in  these-  words,  '*  The  rati- 
Aniete  in  fioation  of  the  conventions  of  nine  states,  ahall  be  sufficient  for 
the  Coniii-  ,[,g  establishment  of  this  constitution  between  the  states,  sorali- 
ins  a  com-  ^P'*S  ^^^  same."  If  a  compact  was  intended,  here  wa><  tbeAir- 
est  opportunity  to  use  the  word  eompacl,  instead  of  constitution. 
But,  here,  as  in  all  parts  of  the  constitution,  the  word  compact 
was  carefully  omitted,  and  the  word  Cmutitvtion  invariably  pre- 
served. The  convention  had  the  old  confederation  before  them, 
and  surety  if  they  meant  a  compact,  confederation,  or  confedera- 
cy, or  league  of  friendship,  they  would  have  used  one  vt  more  of 
these  words,  so  ttppropriite  ii^  all  confodoraeies.     laslsad  of  do* 
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ing  H,  Um  eoBTeniion  avoidsd  tbew  wordt,  ai  nkMfull;  as  the  Sbqt.  -iii 
framan  of  tho  old  contBder^on  afoidod  the  word  coustitutioD.  ^^^"W^^ 
Nor  does  the  word  bttwetn,  sUadtng  is  it  does,  prove  k  compact, 
or  COD  federation  ;  nor  was  it  used  in  forming  the  old  conrederk' 
tion,  bat  in  connexion  with  the  proper  word,  signifying  contract 
'  or  compact.  Further,  this  woaA  bttvtat  -was  used  only  in  rela- 
tion to  nine  alates,  ratifying  an  event  out  of  ihe  quaMion.  Fur-  - 
ther,  as  the  convention  intended  to  preserrs  the  sepsrale  ex- 
istences  of  the  individual  states,  to  several  locals  internal  pur- 
poses, it  was  not  impioper  to  speak  of  the  establiKhmenl  of  (h« 
constitution  between  the  statesj  so  ratifying  the  same.  Though, 
the  instrument  be  a  constitution,  in  fact,  and  not  a  compact^  the 
word  establishmeut,  applies  to  it  properly,  and  is  so  used^  em- 
phatically in  the  beginning,  "  We,  the  people  of  the  Untied 
States,  do  ordain  and  titabU*h,  &c.  and  as  iar  as  it  is  proper  to 
r«ly  on  eritioising  words,  estabUah  outweighs  the  word  bttatten 
very  much. 

Suppose  there  are  13  counties  in  a  state,  and  a  state  coiratilu- 
tion  is  formed,  and  it  is  said  that  the  ratification  of  ih«  conven- 
tion ol  nine  counties  shall  be  sufficient  for  the  establishment  of 
this  constitution  b^wtm  the  nine  counties,  ratifying  the  same,- 
does  the  word  betuetn  make  it  a  compact  among  the  nine  conn- 
ties  I  Su]ipose  the  itistrument,  be,  in  fact,  intended  a  consiiiu- 
tioQ  and  no  compact,  and  to  preaerve  the  separate  existences  of 
Ihe  counties  for  special  conniy  purposes,  what  better  word  can 
be  foBud  than  the  word  bttieeeu  ?  The  word  among  is  no  bet* 
ter,  nor  is  the  word  ovtr.  As  in  such  case,  the  nine  counties 
are  but  a  partof  the  thirteen,  the  nine  of  necessity  must  he  men- 
tioned, and  the  coo atitu tion  must,  of  necessity,  be  established 
between,  among,  or  over  them.  This  catching  at  the  word  be- 
tw«en,  is  of  a  piece  with  the  other  compact,  and  appears  like 
oaiebiHg  at  straws. 

If  a  state  so  separate,  what  is  it  to  do-^Shall  it  claim  or  not    Bccr.34. 
its  part  of  the  public  lands,  buildings,   navy,  shares  in  the  bank,  ^'"*  '*^ 
Davy  yards.  Mid  other  United  States  property,  of  far  more  value  „'^1^m 
than  Ihe  natioual  debts.     If  Soath    Carolina  should  separate,  ji^^e 
what  are  her  members  of  Congress,  her  judge  in  the  Supieme  claimoftbs 
Court,  to  do  1  pnb''"' 

What  question  is  a  slate  legislature  to  decide,  in  order  to  such  '^'"'*>  ^°- 
separation  1  Clearly  a  judicial  question,  for  all  at^ee  that  all 
the  slates  are  bound  by  the  acta  of  Congress,  enacteid  in  pursu- 
ana  of  the  Conititutitm,  and  that  they  arc  not  botnid,t/(A«y  are 
not  to  enacted  in  pvrtuanee ;  this,  any  person,  sued  or  prosecut- 
ed, may  plead,  and  show  in  his  defence.  It  is  not  possible  to 
make  more  than  one  question  ; — Is  theaci  enacted  bo  in  pursu- 
ance or  nott  This  has  ever  been,  sftd  must  be,  in  its  nature, 
made  a  j'luiietai  question.  Does  the  constitution  authorize  the 
net  T  What  has  a  state  legislature,  or  even  Congreiis  to  do,  in 
the  last  resort,  wkh  this  questioni  Are  the  iwenty'fnur  state 
logislatnres,  each  by  itself  to  exclode  the  Judiciary  and  the  trial 
by  iur;  to  sit  in  judgment,  and  make  twenty-four  decisions, 
•OEM  <HW  way,  «M  soma  Miotber,  as  their  spiniona  ever  ha«« 
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Sbct.  35.  been  t    I  know  of  no  U*te  legialfttuN  that  hu  tetosUj  n 

y^^^s/-^^^  to  lit  in  jadgment  on  ao'  &ct  of  Ccngreoi,  a^d  to  decide  that  il^ 

not  M>  in  pursuance,  except  that  of  Georgia.     la  that  sue,  tia 

decision  remains  a  dead  tetter.     A  lagi^atoia  maj  declare  jH 

oplatoQ,  as  leading  to  aoieitdmeills,  and  opinioiiB  are  no  deoa- 

■ibns,  JQdgnient*  or  'dlBi^  Ac'i'i 

Cansran  1*      "^^^  ootitMi,  that  CbbfrsBB  ia  to  decide  the  qnaalion,  in  doubij 

Dot  tha        absurd,     lit.     It  mnai  decide  on  its  own  act,  and,  if  to  Auml, 

JudcB.  it  tnnuls  what  it  haa  said  is  TtJid,  bjr  its   eaactment  of  it.    Sd: 

A  legislature  decides  a  jutHeial  question,  and  the  law-giier  is 

ptollibiled  to  he  judge,  on  the  lery  rundaowDtat  principles  of  our 

whole  systeii).     It  is  generall;  bad  in  principle  and  pjri»lice  foi* 

men  to  reverse  their  own  deoisions,  publiclj  made,  oV  to  undo 

their  own  doings,  after  they  hare  been  published.     We  find  bj 

experience  this  is  an  up  bill  buaineas. 

.SicT.  3S.        In  fact,  tlie  Constitution  of  the  United  Slates  ia  neitbei^  a/et^ 

^"li'  *     "'('^v*  compact  nor  a  confedtraey,  a  consolidation  nor  a  ttmtivt 

MiiBtiM^  government  like  that  of  France ;  >n  which  all  del^atnd  aonr- 

ruignuri*  ^gf^J  >e  collected  into  one  centre.     The  ,  Whole  American  9f»- 

la  Aich      tem  is  im  gaunt,  an'tj  exactly  what  tbe  Oeneral  and  SUOe  Go«-' 

old  duum    ernments  make  it ;  therefore,  old  names  and  expreaaion^  do  not 

^'npi^iad    *'""'7"  "PP'r  correctly.     It  is  evident  that  the  men  who  dr«iied 

the  coQalitiitioii  of  (lie  Uitited  States,-  were  awVre  of  this,  and 

bence  omitted  to  use  certain  words  which  had  been  long  naed  ttf 

express  strong  features  in  other  constitutions  and  governments.' 

The  same  is  tbe  case  with   several  state  eonstituffona  fcroad 

since  that  was.     The  word  sovereign  ia  one,  and  the  reason  ef 

'  its  ominion  is  obvious.     In  the  many  divisionsof  ddegsted  paw-. 

er,  to  preserve  many  balances  in  our  system,  ajnong  feideral'and 

state  governments,  legislative,  execntive  and  judicial  branches, 

vealing  in  each,  only  quite  limited  power ,and  as  limited  sovereJgBtf 

(preserving  the  popular  use  of  the  word),  this  word  Mvsrt^nfgr 

could  not  be  correctly  used  without  explalMlion.   It  was  tbereiore 

deemed  best  not  to  use  it  at  all ;  nor  h  it  found  to  hare  been 

used  in  any  of  our  constitutionB,  since  1793.     The  same  vacf 

be  said  of  the  word  federal.     Federalism  exkts  but  paniallr  in 

tbe  system — no  part  is  parely  federal,  tbov^h  sotoe  parts  parakw 

of  federalism. 

Uany  wonder  that  Plato,  who  lived  before  Christian^  i^ipear- 
ed,  abould  be  the  means  of  cornipting  it  more  than  any  other 
man.  On  reflection,  we,  perhaps,  ought  not  to  be  supprised. 
Thoughts,  splendid,  and  dressed  in  eloquent  language,  usually 
oaptivate,  though  they  may  be  loose  and  visionary  ;  and  sack 
were  his.  Many  able,  pagan  disciples  of  his,  very  early  baomik 
christian  writers.  On  proper  examination,  it  may  be  (bund  tW 
thoughts  like  Plato's,  so  clothed  have  very  much  corrupted  the 
(aw,  therefore,  wise  ancients,  awaie  of  this,- confined  legal  plead- 
ings to  plsin  nnrration  of  factn,  and  to  reason  and  argumanls 
clothed  in  the  plainest  siyle.  It  has  already  been  observed,  that 
many  of  the  loose  constructions  of  the  constitution  may  be  trac- 
ed to  Jeflerson's  writin|;s.  Plato's  school,  never  in  the  Old  oc 
New  World',r  however  captrvaiing/  produced  air  mcurate,  cton'" 
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.tlmilcing .  Ikwjwr.    Ur  Je&non  truly  (uy  his  friends)  was  ef  Sicr.  Sft. 

this  tcbiMl.  ila,  perpetually,  applied  the  word  compact  to  the  i,^p>r^Mr 
-Coostitiitian,  as  if  frequently  found  in  it;  and  he  has  been  fol- 
lowed by  thousands — by  some  ignorantly,  by  otbeta,  on  demo- 
cratic, party  principles.  A  senator,  (Mr.  Woodbury,)  in  the  de- 
bates in  quealioD,  though  more  accurate  thau  his  master  Plato 
was,  sereial  tinies  cailed  the  coQStitution  a  compact,  at  a  coiiled- 
eratioo,  and  acknowledged  that  Plato  guided  his  political  faith. 
As  he  said  this  ia  immediaie  conoeiion  with  the  Virgiuia  aJiex 
aod  seditioo  resolves  of  1798,  which  he  approved,  by  Plato  he,  no 
.dottbt,  meouL  Jeflersou.  As  working  iulo  religion  loose  and 
Tisiouary  notions,  mere  Platonic  dreams,  which  are  splendid  and 
deluding,  corrupts  it,  so  misusjug  words,  and  working  incorrect 
ideas  into  the  law,  corrupts  that,  and  produces  vague,  popular 
notions.  Of  this  sort,  is  teachiug  men,  in  a  hot  climate,  to  he 
governed  by  "feeling,"  instead  of  reaion,  :uid  to  act  on  "the 
Jtelingi  of  hoaorabie  justice,  in  construing  coastilutiona]  lavr, 
which  Mr.  Jeflerson  neerus  to  have  rightly  understood,  when  he 
mentioned  the  hot-headed  Georgian,"  who  advised  his  subjecla 
to  Rtaud  to  their  arms,  rightly,  lo  interpret  such  law. 

If  a  state  legislature,  in  the  last  resoit,  misconstrue  the  federal 
constitution,  law  or  treaty,  there  is  no  removal,  no  impeachraent,  ,?",'■  ?^ 
or  other  remedy,  but  in  the  future  elcciions  in  the  state,  the  lee-  ^^  dm^ 
iolature  of  which  decides  erroneously  ;  but  if  a  law  court  decide  y/ioag 
wrong,  eapcciatly  corruptly  ;  there   is  a  remedy,  by  removd  in  ibar«  ia  ■» 
most  caaes,  or  by  impeachment.     Though  a  judge  is  not  remov-  i">p««cii- 
«b[fl,   impeachable,  or  punishable,  for  his  inaoceut   miataLes  of  „"",{  "^ 
the  law,  yet  ofte;i  hid  mistakes  may  be  of  such  a  nature  as  to  otber.jtaw- 
prove  an  illegal  motive  or  mal-admiuistiation.    So  oflcn  has  been  dy,  &*■ 
the  caac,  aad  any  illegal  motive  or  maJ-administration,  injudicial 
or  ettattiBt  officers,  la  impeachable  or  a  chiise  of  removal ;  not  so 
in  the  case  of  legislators.     In   the   cases  of  Judge  Chase  and 
eome  others,  there  have  been  impcacbmenis  for  very  erroneous 
constructions  of  constilutioua  atid  laws,  though  no  evidence  of 
bad  ioiention,  but  that  which  was  iuierrcd  from  such  miscon- 
■truction. 

As  above  stated,  each  state  is  an  essential  permanent  member 
of  the  union.     The  general  government  is  the  head,  and  was  Th'^siaUB 
first  created  by  the  whole  people,  and  moatof  the  no/iono/ powers  faivantain- 
have  ever  remained  in  it,  though  its  organization  has  been  chang-  ed  but  > 
ed.     The  people  of  each,  and  every  state,  in  ibeir  highest  ca>  pariof  >»■ 
paeity,  have  ever  submitted  to  be  ruled   by  this  general  jjovern-  '"^S^ 
ment,  to  all  the  purposes,  expressly  or  clearly  implied  in  their  ancniial 
revolutionary  system,  in  the  con  federation,  and  in  the  const  it  u-  ihdUiajba 
tion.     The  general  government  operates,  exclusively  on  all  ez-  i>r«NrT«d. 
ternai  subjects,    and    amcurreiUly,    on    many   itUental    ones ; 
■8   the   subjects  of  taxation,    militia.  Sec.  &c.      So    it  oper- 
ates,  legislaies,  judges,    and   executes,  on  many  subjects,  ex- 
clusively, though  in  their  uature   itittrital  and   local,  as  befors 
staled.     For   instance,  were  Connecticut,  entirely  independent, 
W  Portugal  is,  post  offices,  coining  money,  &c.  being  subjects 
in  their  nature,  internal  and  local  in  Connecticut,  sha  would 
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8«cV.  9i.  ftire  tiM  pCFWCT  ot  re^iUlkm  fhercott ;  hit  nW*  sbe  IW»  Mt 

*^'*'^-'  Her  {wople,  rn  their  aorereigb  MpMitj,  bAvc  feitad  h  In  Ifca 

genera}  gOTermneaL    The  Mveral  stMet  hkrerataHMd  srff  ga>^ 

ernmeDt,  only  u  to  [Mrl,  thoof  h  t  prinerprf  {Mlrt  of  tbeir  )«Ml 

hnenitl  objects. 

Thonghstste legislatures  bneofiendechtFed  aotoef  C«igraH, 
l^Il^OIratitDtia^al,  jet  im  esse  is  ree^Ieeted,  in  wbiefc  Congrew 
has  dcclsred  state  aeis  ufteemtitBfiotia(,  bnt,  K17  propertj,  ba 
left  them  to  be  decided  by  the  Judiciary,  state  or  federal. 

Ai  the  state  legiriatares  must  take  a  part  ia  wMendoietits  of 

AdMoJ-        (he  consiitolion,  no  doubt  they  may  properlf  express  their  0{i4v> 

■"•*  ions  of  federal  measure*  teading  t<»  amendments,  m  w»a  dine  by 

Hamchnaetts  and  other  states,  1799,  and  m  was  done,  m  ntny 

AitA,  by  Virginia,  and  some  other  nates  in  I7fl6,  '99. — h  Mean 

their  provision  for  amendments,  which  baa  been  resorted  to  morv 

tbvo  cmee,  so  bene6aially,  sad  whieh  saved  the  coDstilMioii,  w 

((ID  slow  and  oncertarrr  and  ia  spHrned  At  in  Sontb  CvreliDB  bj 

July  speech  malters.— WoaM   not  Mr.   JeSerson  if  firing  eall 

(hea,  aa  he  did  the  Georgian,  hot  heads  1  and  wooM  not  1 MW 

close  thinker,  than  he  was,  call  them  Btad-meoT 

^^icT.  3S.        file  peopfe  as  a  people,  can  act  in  no  other  than  tbefr  serar- 

nwfo"'*      ^i"   <J'P«''y-      They  can  nerer   thomeelrev  kcl  by  deti^vltd 

Whkh  the     power*.     They  can  never  delegate  power  to  Thensetrea,  mi  ctli 

nopl*  ict     never,  but  as  agents,  rec«iv«  it  ^m  others.     The  people,  rn  Ae 

Hi  firming    gercrat  states,  act  separately,  in  establishing  their  several  sfate 

CO  ml  it  at  ions,  and  those,  who  say  the  federal  constitaiion  rs  a 

coinpiict,  teach,   the t  they  act  in  the  same  separate  nriimer  in 

estibtishing  that.     We  see  that  tbeir  ads  in  establishing  ibek 

Btate  constKulrons  prodnce  no  compacts,  Jtnd  that  if  they  xH  wit 

to  establish  one  instniment  only,  it  is  immaletial  whether  tbey 

meet  and  vote  in  one  room,  or  sereral.     A  legislHurfl  ronnsti  m 

two  branches  ;  the  members  meet  and  rote  in  two',  and  enact  & 

•tatnte.     Their  so  meeting  and  voting  had  not  the  least  lendett- 

cy  to  make  it  a  tompaet  between  them. 

The  idea  of  some  persons,  that  the  people  of  one  stafa  nn 
aliens  to  those  of  another  slate,  has  very  little  foundation — hmtc 
u  to  those  external  and  national  concerns,  whiob  are  rnider  the 
management  of  the  general  government.  In  these,  the  people  of 
the  United  Stales  are  one  people  and  may  well  act  h^^elber  in 
nrdainmg  and  estaUishin^  a  eonstitution  for  the  whtrfe — in 
no  sense  a  eetnpaet,  though  assembled,  and  TDting,  by  tbrir 
•gents,  in  their  different  staten ;  as  the  people  of  a  stale  may  aet 
together  in  ardaiiiing  and  eslsblisbing  a  sttOe  cowstiintion,  in  m 
tease  a  compttct,  though  assemUed  and  voting  ia  Ibeir  diftretti 
counties  and  towns.  Indeed,  they  havetbe  adnntage  ;  for  act- 
ing in  national,  external  concerns,  the  whole  people  of  the  Unit- 
td  Stales  are  under  rra  restraints;  hot  the  people  of  a  state,  Is 
imiking  their  state  constitutions,  are  nnder  some  restraint,  as  we 
shall  see  presently.  Indeed  those  person*,  who  thus  Hew  tfen 
people  of  a  state,  alJen«,  oafi  Ihe  state  a  stsfer  state.  Internal 
fy,  are  the  people  of  one  state  most  alien  to  those  of  another,  for, 
u  wel^  exprened  In  the  Btate  eenftiditioni  of  Maryland,  Rbitti 
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Cuoliaa,  Eftd  lofiia  oltwr  cUtei,  the  pe^le  of  tha  lUts  ban  ib«  flacr.  !9- 

•oJe  uid  exclusire  right,  inlamatly,  to  govern  themielvea.     Thii   < 


ia  generally  true,  but  nol  univBrsBlljr,  Dor  in  lbs  aeiise  that  the  Sicr.  39. 
people  of  Fraace  or  Sl  Marino  have  the  aole  aud  eiciiisiva  tight  8utM  hoir 
to  govern  themaeJTes  itUcmaUy.  Tlie  people  of  Fiance,  or  of  J'""**^  "'' 
St.  Marino,  can,  internally,  coiu  tiKxiey  ;  make  what  the*  please  '  '' 
%  leader  1  impair  the  obligation  of  cAniracta;  establish  post  offi- 
ces, banl(rupt  iftws,  and  rules  of  naturalization  ;  construe  conclu' 
flivd;  in /i^eofM,  their  own  ioieroal  laws  aud  constitution;  alone 
tw  theiaaelves  iDternalJy ;  pass  bills  of  attcaader,  expcil  facto 
lams  grant  titles  of  nobility  ;  laj  impoata  od  imports  and  as- 
potrU;  keep  troops  in  time  of  peace,  grant  patents,  &c.  &e. 
None  of  these  thiuga  can  the  people  of  a  state  do  iattrnalty. 
Bow  then  ate  they  sovereign  as  Russia  7  Thus  ercn,  inUmaU 
Iji,  are  the  pec^le  of  a  state  bound  down  by  the  express  worda  of 
the  l«deral  conatiuction,  so  that  they  cannot  act  at  all  on  loar* 
than  twenty  important  intenud  subjects,  in  any  capacity.  Se* 
Art  1st.  Sect.  10th,  and  other  pans  of  the  constitution  of  tha 
United  States.  In  support  of  atate  rights,  it  l«a  been  oflen  Ssct.  ^, 
times  said,  that  the  constitution  is  one  of  specijltfpoutrs.  This  Ramukton 
is  Ifue  ao  far  as  its  powers  are  specified.  But  these  ate,  ig  gen-  {^'p'ij,- 
era),  unlimited  powers,  such  as  the  powers  of  taxalioD  ;  to  raise  ta^ansnol 
armies,  build  navies,  to  increase,  and  forever  keep  them  up;  to  ifi*iiuig*a- 
VUiltiply,aBd  keep  up  fo[e;rer,  forts  and  fottiiicRUoua,  thete  being  siaL 
in  tbexe  powers,  complete  power  .over  the  purse  and  the  sword-^ 
So,  the  power  to  make  all  laws  which  shall  be  necessary  And 
pKiper  for  catr^in^  into  execution  the  foresoing  powers,  &c. 
An.  Jst,  Sect.  Sth.  No.  17tb.  So  this  constitution  is  establish- 
ed to  firovide  for  the  coamtm  defence,  and  to  promote  the  gtrwat 
welfare.  Vfe  may  aee  how  the  great  majorities,  ivben  parties, 
have  -caQsttued  these  general  words.  There  are  other  very  gen- 
eral povera  panted  in  the  constitution.  A  power  may  be  speci- 
fied Of  enunietated  macogslitutiou.yet  be  of  the  most  aweepiog, 
nnlimited  kiad,  as  powers  to  tax,  aod  keep  armies  and  navies. 
It  is,  in  fact,  no  limitatiouj  that  these  powers  are  specified  oi 
enumerated.  So  «s  to  borrowing  money  and  contracting  debt*^ 
ta  to  Juris,  forti^cations,  &,c.  These  mighty  powers  can  be 
caniediitto  execution  bj  bare  majorities.  Such  views  as  these^ 
induced  a  writer  in  Oct.  1787,  Jan,  1768,  and  June  1793,  to 
vaitfl,  at  the  leqtiest  of  the  friends  of  amendments,  three  pam* 
pUel^.  .(Of  the  1st,  were  lour  editions  in  three  months.)  Ttiese 
W<ue  in  favor  of  anieadments  adopted,  and  further  ,to  guard 
against  constructive  powers,  and  in  some  few  impurtant  cases,  ,ta 
preveol  Uw  oppression  of  minorities  hy  bare  majorities ;  moat  oT 
which  ameudmenXs  have  bean  made.  We  now  see  the«ffcctp 
qT  /enovals  from  oEBce,  the  leault  of  the  caiiting  vote  of  Mr. 
Adams,  whfn  vice  president,  then  the  areat  advocate  of  the  ea> 
vutive  jrawer.  then,  too,  in  Washington's  hantU — a  power  which 
Bvenrthe  ru;id  scruttay  of  the  writer,  j'lst  mentioned,  did  not  spy 
Qjit.  On  this  casting  vote,  at  any  moment,  from  twenty  to  thir- 
ty thiMsanfl  officeri  hold  their  oRiceH,  removable  at  the  will  and 
Vlwaar*  «r  any  cxistiiig  President,  and  wheit  ha  pleaacs  to  ^{1 
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iSlcF.  41.  t^ir  pTaeea,  at  kislpra  tern,  with  bs  man;  ofhis  friends,  and 
\^^v*^  p»e  no  resBon  whatever.     This  being  publicly  known  to  be  the 
Cftse,   probably   ten  times  as   many  hungry  office  seekers  may  be 
put  in  motion,  to  get  ofHces ;  add  Iheir  friends,  and  halfor  mote 
of  the  presideutial  voters   may  be  mored   to  slander,  tnisrepre- 
•ent,  and  deceive,  to  oust  a  (ost,  and  geta  host  into  their  places. 
Already  even    slate  Governors   humble  themselves,  and  join  in 
office  seeking.     Compare    this  removing,  and  filling  up  power 
alone,  with   the  decisions  of  the    Supreme  Court,  and  they  will 
be  found  to  be  nothing  in  the  business  of  corrupting  the  people, 
or  in  subverting  the  government — in  givi:ig  cause  to  the  com- 
plaints of  treasury  mduence,  so  often  justly  made  by  nullifying 
amendments,  or  in   keeping  up  a  perpetual    warfare   about  the 
loaves  and  fishes. 
Sect  41.         In  the  Circuit  Court  debates  in  I80S,  we  find  how  the  worda 
Common      {^  iy,^  constitution,   "common  defence  and   general  welfare" 
lananJ*"     ^""^1   '"'<'    bad    been    construed    by  prominent   party  men.      It 
wslbro        seems  while  Mr.  Bayard  was  in  the  federal  msjoriiy,  he  gave 
how  con-      them  a  consttBtion  broad  enough  to  control  the  specijird  powers, 
UuT'&a      *"'*'   ^^^"   irf*lhe   minority,  he  limited   his  construction  of  the 
^^  constitution,  strictly  to  those   powers,    as  Mr.  Giles   bad  done 

when  in  the  minority,'  but  as  soon  as  in  the  majority  he  chang- 
ed. Though  he  proposed  to  coohnc  himself  to  a  strict  construc- 
tion, be  opened  the  way  to  a  very  broad  one.  Tie  said  he  should 
discard,  in  his  interpretation,  "  common  defence  and  general 
welfare,"  as  he  considered  these  words  as  containing  no  grant  of 
powers  whatever,  but  merely  the  expressions  of  the  end&  or  ob- 
jects to  be  efTefMed  by  the  grant  of  the  specified  powers" — That 
is,  I  conceive,  on  a  fair  construction  of  his  words,  he  <VDuld,  in 
construing  the  specified  powers,  consider  the  common  defence 
and  general  welfare,  as  the  ends  and  objects  to  be  effected  ;  in 
other  words,  he  would  so  construe  the  specified  powers,  as  to  ef- 
fect or  obtain  the  common  defence  and  general  welfare.  Neith- 
er Mr.  B.  nor  any  other  federalist,  when  in  the  majority,  could 
aim  at  more  than  this.  If  Mr.  Giles  made  the  common  defence 
and  general  welfare  his  end  and  object,  he  had  occasion  only  to 
construe  the  specified  pou'crs  so  as  to  effect  it — that  is,  accord- 
ing to  the  old  papal  faith  so  (o  use  and  construe,  as  to  obtain  the 
object  in  view.  Accordingly,  Mr.  Giles  attempted  to  prove  that 
all  power  was  in  Congress,  and  the  President,  bolh  then  on  the 
sideof  Mr.  GilcR,  and  that  the  Judiciary,  then  federal,  and  op- 
posed to  bim,  existed  but  at  their  will.— It  is  inconceivable  bow 
a  true  republican  or  a  sound  democrat  can  make  every  effort  to 
limit  and  degrade  the  Judiciary,  in  our  country,  in  which  Judi- 
ciary alone  the  nil  important  trial  by  jury  can  h«  had — In  which 
alone  the  opposite  parlies  can  publicly  assert  their  rights  by  the 
known  and  safe  rules  of  pleadings,  and  prove  them  by  legal  evi- 
dence, the  Judge  must  admit,  as  the  authorities  prescribe;  and 
in  which  atone  are  cases  and  proceedings,  correctly  reported  and 
given  to  the  public. — If  any  judiciary  is  not  so  organised  as  fully 
to  possess  the  public  confidence,  experience  will,  in  time  discov- 
er the  defects  and  the  proper  means  of  improvement.     No  nation 
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«n  fsrth  has  belter  means  of  improving  the  Judiciary  than  thi«,  Ster,  49. 
both  u  to  Judges  and  Juriee,  reporters  and  oihera  attached  s.^-.^^^ 
10  il. 

In  this  section,  I  shall  only  endeavor  to  ehow  that  an  inde<    Soct.  49. 
pendant  Judiciary,    Slate  and    Federal,    is  one  o(  the   three  An  joda- 
«Bsenttal  branches  in  our  system  of  Government,  and  touch  on  SJdirr'w"' 
the  inquiry  ; — What  is  a  judicial  qnesiion  T    In  other  sections  I  eneuiikl  in 
shall  atlempt  to  show  ihat  one,  and  but  one,  judicial  tribunal,  a  our  lysMpi. 
common  arbiter,   in  Ihe  last  resort,   in  the  nation,  is  indispensa- 
ble—that   the    Supreme  Court  of  the    United   Stales  is  this 
tribunal — that,  accordingly,  ever  has  been  the  practice — %nd 
that  so  is  the  sense'ofthe  people. 

1st.  Is  an  independent  Judiciary  essential  T 
■  This  is  the  only  nation  on  this  globe  of  12  or  13  millions  of 
inhsbilsnis  in  which  there  are  25  cunstituttons  and  25  codes  of 
law,  each  multiplying  questions, ^'urfiVW/;,  to  be  tried  and  deci- 
ded by  judges  and  jurors — tried,  as  usually  juries  must  find  tiie 
facts  of  the  case,  and  often  the  law  in  general  verdicts. 

2d.  This,  also,  is  the  only  nation  existing  in  which  there 
are  35  Governments,  each  independent  in  its  pro|)er  sphere— r 
between  each  one  of  24,  and  the  General  Government  a  balance 
is  to  be  preseived,  by  truly  discerning  the  checks  and  balances 
in  the  whole  system,  and  wisely  enforcing  them. 

Hd.  This  is  the  only  nation  any  where,  in  which  there  are 
35  legislative,  25  execntive,  and  25  judicial  departments, 
coequal,  each  one  of  the  75,  generally,  independent,  in  its  proper 
iphere  ;  and  each,  by  wisdom,  moderation,  and  accommodation, 
to  be  kept  in  its  proper  place. 

4th.  This  is  the  only  nation,  in  which  each  and  every  person 
is  at  full  liberty,  and  usually  disposed  to  assert  his  rights  in 
equity  and  law  ;  including  constitutional  rights  and  to  have 
them  tried  and  decided  on  by  judges  and  juries,  according  to 
law.  Mere  it  may  be  observed  that  the  judicial  department  in- 
cludes, exclu<'ively,  ail  jurors,  so  tiy  far  a  ninch  grenter  part  of 
the  Rubstatilial  freeholders  of  [he  nation  than  any  other  depart- 
ment. Therefore,  when  we  truly  say  the  Judiciary  in  n  popular 
Government,  is  the  sheet  anchor  and  safety  of  the  state,  we  in- 
clude juries,  as  well  as  jndgci. 

These  few  things  alone  (and  many  more  will  be  thought  of^ 
fully  show,  as  our  reports  amply  prove,  the  multitude  of  judicial 
questions  that  must  arise  in  our  country,  every  year,  and  be 
peaceably  decided  in  the  Judiciary,  or  strife  and  contentions 
must  make  the  people  miserable. 

I  need  not  dwell  on  iheir  independence  in  holding  iheir  office 
during  good  behaviour,  as  il  is  the  wise  and  settled  policy  of  the 
nation. 

Many,  in  speaking  of  the  Judiciary,  seem  to  forget  the  juries, 
a  numerous  and  very  substantial  part  of  our  population,  generally 
the  select  part  of  the  democracy,  the  best  men  to  temper  and 
moderate  judicial  severity  where  it  may  exist.  Next,  what  is  a 
judicial  question  1  On  this,  at  present,  I  only  observe. — Every 
qnsstjon  is  a  jndicial  one,  properly  to  bo  decided  b]r  judges  or 
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Btet.  4S.  juriu,  ud  jeren  bj  ukitratoiB  enplojed  io  tmatiexioD  with  dw 
■J- ,  ^_    courti  of  law  and  equity,  w  most  of  them  are. 

For  the  jiiirposes  of  these  questioas  I  maj  generallj  confiiw 
iDfself  to  constitutional  queatioas. 

IsL  Eierj  questioD  decided  b;  the  lav  of  tbc  luid,  ioclodJi^ 
constltutioius  aud  usages,  is  either  legislative,  executive,  or  judi- 
cial. We  may  liiat  ask,  is  it  legialatirc  to  be  decided,  fiiiallj, 
by  tbc  ie^tlaiof,  wHom  only  duty  io  our  system  is  Hi  noic  law, 
ouless  otherwise  constitutioDally  directed  t  If  not  legialatiT^ 
then  is  It  executive,  to  1m  decided  by  some  executive  officsr^ 
whose  only  duty,  in  our  system,  is  to  extcult  the  law  i — iltuA 
executive,  then  'u  ii  judicial  T  A  jury  is  an  easeiitial  part  of  (bp 
judiciary,  must  find  the  facts  and  oflen  decides  th^  Uw  id 
geueral  verdicts,  &c.  but  neitber  the  legislature  or  execatiff  can 
ever  have  a  jury. 

3d.  When  we  say,  an  act  of  Congress,  or  of  a  alaie  Jegtal^ 
tme  is  made  in  pursuance  of  tbe  cou-ititutioa,  federal  or  Btst*, 
we  mean  il  is  authariitd  by  the  constitution,  under,  or  fU  wbidi^ 
it  is  made,  and  we  mean  tbe  constitutiun  authorisAd  the  act. 
Mate  oi  federal. 

3d.  Ifihc  question  be,  is  an  act  of  a  state  legislature  uuho 
lised  by  a  state  couslitution,  it  is  a  state  question,  uid  to  bt 
decided  in  tbe  Sttdt  Judiciary.  This  course  has  e*er  beoL 
uuirersally  admitted  and  practised,  there  being  no  conMitulJond 
provision  directing  otherwise.  I  do  not  recoUect  wi  exceptign 
jn  our  books. 

4tb.  If  th.i  question  be,  is  an  act  of  a  state  legislature  or  i)f 
Congress,  authorised  by  the  Federal  CoDHtiiution,  it  ii  Kjiedtral 

Iuealiou,  to  be  decided  in  the  Federal  Judiciary,  and  which,  in 
0  years,  has  been  decided  therein,  uniibrmly,  SO  tiesea  M  lust, 
as  staled  abore  ;  and  I  do  not  find  thai  it  has  ev£r  beea  aerjotiaf/ 
denied,  that  either  of  them  was  a  judicial  questioo  ;  but  the  lA- 
jection  has  uniformly  been  in  the  few  cases  objected  to,  (hat  ih* 
decision  ought  to  have  been  the  other  way  ;  for  iastance,  the 
Court  ought  to  have  decided  the  Bank  of  the  Uaiied  States  ia 
unconstitutional.  Most  cleaily,  no  execuliie  has  ever  beoD  aa- 
Biuned  to  decide  auch  questions — nor,  I  think,  any  legislature 
or  Congress,  in  the  la^t  reaori,  except  the  legislature  of  Geo^ia, 
and  her  decision  remains  a  dead  letter,  never  acted  upon.  All 
the  60  and  more  decisions  remain  iu  full  force,  and  have  made 
(except  the  two  suits  against  alates)  less  uneasiness  among  (be 
body  of  the  people,  than  a  single  act  of  Congress,  >«,  for  io- 
Btaitce,  the  embargo  or  tariff  aci. 

Constitmious  and  laws,  without  a  Judiciary,  peaceaUy  to  jn- 
lerpret  them,  are  eviU,  for  when  numerous,  as  ours  are,  jl  ia 
well  known  three  fourths  of  the  disputes  grow  out  of  them,  autl 
if  there  were  no  such  interpretation  by  judges  and  juries,  they 
would  produce  endless  strife — hence,  it  is  easeotial  aucb  a  judi- 
ciary exist.  It  is  impossible  to  do  justice,  or  secure  the  rigbia 
of  parsons  or  property  without  it  '-  There  are,  in  the  Conati- 
tution,  the  grants  of  powers  to  Coi^r^ss,  and  restrictiotu  od 
those   powers.      There   are,   also,   probibilioBS  on  the  Stales. 
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Some  Mthorit;  tniial,  neeeBwirilr,  exist,  haring  the  ultimate  jn-  S«ct.  <I9. 
risdiclioB  lo  fie  and  ucertfthi  the  intstpreiaiioBs  of  the  grkiHs,  ^.^-v-^/ 
reslnolioDi,  nnd  prohibiiioHs."  [Webster  2d  speech,  p.  70.] 
Ttwm  is  »iao  Hgti  authoritj  to  prove  in  indepeiHleiit  Judiciary 
is  esseDtial.  For  40  jears,  Coogiess  and  the  people,  hate, 
mvarnhl]',  established,  preaerred,  and  supported  such  a  Judi- 
ewj  without  objection,  except  a  few  would  inaka  the  judges 
more  ttepeadent.  I  rany  add,  the  Judiciarv,  State  and  Federal, 
including  the  juries,  are,  and  ever  have  been,  the  safely  and 
pridv  of  the  republic.  Legislators  hare  their  inerita,  in  giring, 
•nd  necutire  magistrates  in  execnting,  the  laws,  not  in  expontii- 
^iiig  them. — This,  in  them,  is  usui patio n. 

When  we  consider  the  numerous  Jwdieial  msgistrsteR,  and 
OTMcialty  two  or  three  hundred  thousand  of  jurymen,  the  xoiid  and 
•elect  part  of  the  people  in  the  Judiciary,  exclusively,  and  others 
connected  Ibeiewilh,  I  hesitate  not  to  affirm  that  there  is  more 
weight  of  character  in  the  Jodiciary  than  in  both  of  the  other 
two  departments.  g^c.  43. 

It  cannot  be  showB  the  constitution  is  a  compact  betweeD  the  a  compMt 
State  QoTernmenta. — The  conaiitution  itself,  in  its  very  front,  aiDoiif 
relbws  that ;  it  dealares  that  it  is  oidained  and  established  by  ^at^^i- 
lAe  ptofle  of  the  Umlttt  States.  So  far  from  saying  that  it  n  !„(«  jndi- 
eatablitihed  by  the  Governments  of  the  several  statee,  it  does  not  ciil  tribn- 
e*en  say  it  ia  established  by  the  people  of  the  xrtral  states.  naU. 
[Webstei's  last  Remarks,  p.  9S— p.  93.]  It  was  said,  the  Con- 
HitutioB  is  a  compact  between  States,  making  the  General  Qov- 
•mment  the  reautt  of  it,  not  a  party  to  it — ygl  made  il  a  party 
•o  it — ao  being  a  party  cannot  judge  on  the  terms  of  compact. 
ftlr.  W.  admiued,  for  argumefll  aake,  that  "the  coDstitutioB  ia 
a  compact  between  stale?,  still  it  may  be  so  construed,  and  with 
certain  powers,  that  it  shall  construe  and  intbrpret,  for  itself, 
the  terms  of  the  compact.  It  may  be  one  of  tb«  powers  granted 
by  the  compact,  that  it  so  construe  it.  If  the  Old  Confedera- 
tion had  contained  a  clause,  declaring  that  resotntions  «f 
Congress  should  be  the  supreme  law  of  the  land,  any  state  law 
or  comtjtution  to  the' contrary,  notwithstanding,  and  that  a 
committee  of  Congress,  or  any  other  body,  created  by  it,  should 
possaas  jndtcial  powers,  extending  to  alt  cases  arising  itnder  res- 
olutions of  Congress,  then  the  power  of  ultimate  decision  would 
have  been  vested  in  Congress,  under  the  confederation,  although 
that  confederation  was  a  compact  between  states" — for  the  par- 
ties to  the  compact  were  coinpotent  so  to  constilate  a  judidid 
tribunal.  In  fact,  the  Old  Confederation  did  vest  power  in  Con- 
gress to  constitute jurA'eiof  tribunals;  and  the  Otd  CongreM  did 
constitute,  appoint,  and  organize,  a  judicial  tribunal,  that  deci- 
ded the  important  Wyoming  dispute  between  the  slates  of  Con- 
necticut and  Pennsylvania;  so  that  Congress  cooBlituled  a 
judicial  tribtinat  that  decided,  ultimatefy,  on  all  cnpturea  in 
eases  of  appeals.  If  a  compact  amoni;  stales,  like  the  Old  Con- 
federation,  it  is  their  Qovernment  under  which  their  agents  are 
appointed  by  them,  respectively  to  execute  il.  These  aganti 
may  rote  by  states,  as  under  the  confederation,  or  indttiJimUif, 
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n  the  preaent  S«Dkte.     It  ia  ncrer  execoled  m  a  oorapMst  or 

:,  but  r&ther  a*  &  statute,  ordioance,  or  coustitution  is, 
by  major  votes,  as  in  a  senate  in  ouc  room,  binding  minuriues 
assenting — iherefare,  unlike  a  treaty  betweeo  two  independent 
nations,  .whicli  each  party  executp.s  by  himself. 

I  tiow  come  to  Ihp.  great  question,  what  tribunal  ia  the  com- 
mon arbiter  to  decide,  bnitlly,  aad  in  thit  lost  resort,  if  an  act  of 
CoDgcess,  a  state  statute,  &c.  i^  const  lint  ion  al  or  no\,1  It  is  be- 
lieved hiilierto,  the  Supreme  Court  of  the  United  Uiatea,  only, 
has  decided  such  questions  when  recognised  in  the  Geoeral 
Governmenl,  and  the  Supreme  Court  of  each  stale,  when  linaJlj 
decided  iu  stale  jurisdiciion.  The  Supreme  Court  in  40  years, 
has  decided  two  acts  of  Congress  unconstilulioual — 6  constitu- 
tional— 9  slate  laws  constitutional — 26  unconstituiioual — 
affiimed  14  stale  judgments — annulled  14, — (rery  few  coDsid- 
erinj^  how  many  thousand  statutes,  and  acts  of  Congress  ha?e 
been  enacted,  and  how  many  thousands  of  state  judgmeab 
bearing  on  Inws,  &c.  of  the  Union,  have  been  rendered  in  40 
years,  by  more  than  20  courts,  and  mure  than  20  legislatures) — 
asseniing  lo  the  appellate  jiirisdictioii  7 — acquiescing  in  do. 
21. — States,  parties,  really  and  nominally,  6 — incidentally,  4 — 
opinions  against  the  Piesidenl,  3 — in  his  favour,  S — against  Lbe 
Secretary  of  Slate,  2. 

[Senator  Johnson,  in  his  speech,  p.  2S,]  adds.  "  The  wise 
heads  that  framed  ilie  judici:try  act  saw  this — that  it  will  olien 
happen  that  quesUoua  will  aiise  between  individuals  claimiug 
rights  and  powers  under  the  two  governments,"  federal  and 
state,  "  and  made  the  necessary  provision  of  the  2oth  section. 
This  presents  an  admirable  system,  perfect  in  all  iis  parts,  har- 
monious in  all  its  operatioas,  which  establishes  justice,  iasurcf 
domestic  tranquility,  and  preserves  the  Union."  "  It  has  been 
admitted  that  the  Supreme  Court  may  decide  all  cases  between 
individuals."  p.  30.  Do  not  these  cases  in  some  form  or  other, 
involve  every  kind  of  state  power  or  sovereignty  T 

In  these  pages,  by  Supreme  Court,  I  mean  that  of  the  United 
States — and  1  repeal  the  assertion,  ihat  this  Supreme  Court  i» 
the  common  arbiter  ihioiighout  the  Union,  So  hold  Senators, 
Webster,  Livingston,  Johnson,  Clayton,  and  most  oiher  Sena- 
tors in  Congress  in  1830,  of  both  great  parties,  and  they  show 
it  must  decide  whether  an  act  of  Congress,  is  constitutional  or 
not  as  to  citizens,  as  is  admitted  iu  the  Stales,  so  in  regard  to 
the  vtates  themselves. 

This  Court  ia  ordained  and  established  by  the  constitolion,  or 
not  at  all;  for  art  1st  seel.  Sth.  No.  !)  gives  Congress  power 
"  to  constitute  tiibunals  inferior  to  ihe  Supreme  Court" — not  tbia 
court,  understanding,  clearly,  this  is  constituted  by  the  CoDBti- 
tuiion.  This  our  fundamental  principles  require,  which  require 
the  legislative,  executive,  and  judicial  powers  to  be  kept  dis- 
tinct forever;  and,  forever,  to  keep  them  distinct,  each  must  be 
independent  in  its  own  proper  sphere  ;  and  lo  be  so  indepeu* 
dent,  it  must  be  established  by  the  constitution.  Art.  'M.  sect. 
1,  No.  1,  says,  "the  judicial  ponrer  of  the  United  Stales  shkll 
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tie  ««tD4  in  «ne  Supreme  Courtt"  &o. — Seet  SJ  estenda  ihia  Sca¥.  4 
judioiaJ  power  "  to  all  cues  in  Jaw  ini  tsff^aij,  Brising  undv  s__,,^ 
this  constitution,  ths  laws  oiT  the  United  Sutea,  dad  ireatioa 
raade,  or  wtuch  st»ti  be  nude,  ttndflr  ibis  sutborit;."  To  all 
oases  of  ambassadors,  &-0.  admiralty,  &.c.  "  to  ooolroveraies  to 
which  the  United  States  shall  be  a  paftf  ;  to  contfoveraies  be- 
tweeo  (wo  or  more  States ;"  l>etweea  citizeos  of  diliereDt  Statei"; 
between  oitiaens  of  the  same  State,  claiming  lands  under  the 
^grants  of  different  Btates,  and  between  a  state,  or  the  oitiBena 
thereof,  aad  ibreiga  slates,  ciluiEDs  or  setyects."  la  all  these 
cases,  the  Supreme  Court  has,  originally,  by  appeal,  or  wiit  of 
«rK>r,  posttively.  juciadiction.  if  aa  act  of  Uongreis  atisea 
Arader  the  constitution,  or  not,  or  in  pursuance  of  it,  t>r  not,  is 
•often  Ibe  veiy  judicial  question  to  be  decided.  If  it  so  arise,  or 
i*  BO  purauau,  it  is  Si^ente  lato  (art.  8tfa  No,  2,)  binding  the 
judges  in  eter;  state  ;  "  any  thing  in  the  conatitutioa  or  law* 
V>  Uie  contrary,  notwithetandiog." 

It  must  be  seen  in  these  oases,  state  sov^reigttfy,  as  far  bb  any 
-exists^  must  hare  been  oilen,  directly  aud  necessaEity  inrolfctf. 
Sovereignty,  as  it  exists  in  the  State -Qovere meats,  is  only  del»- 
^aied,  aad  a  ^wer  to  make  Hnd  eitccatc  laws  in  sundry  cases ; 
subject  always  to  many  and  essential  limitations,  found  in  the 
Fedecal  oonstitutioti,  and  in  certain  fundamental  American  prin- 
ciples. I  Bay,  necessarily  and  absolutely, — for  instance,  iwo 
citizens  of  Vermont  daim  the  suae  (arm  in  that  state,  the  plain- 
tiff under  a  New-Hampabire  grant,  and  the  delendaat  under  a 
IVew  Vork  grant.  The  plaintiff  recnvers  in  a  <;iircuii  or  State 
Court—lbo  defeodaiil  by  a  wjit  of  error,  carries  the  cause  into 
the  Supreme  Court — this  Court  has  no  choice,  it  must  decide 
the  question  the  parties  have  a  right  to  make — that  is,  which 
State  had  power  to  make  the  grant  Jt  has  been  well  obsertetl 
that  the  two  citizens  and  all  persons  claiming  under  them,  are 
forever  bound  by  the  decision  ;  and  fumber,  where  the  ciiiacns 
qf  atates  Bre  bound,  these  utales  themselves  ere  .bound,  bIbo. 
Now,  in  necessarily  deciding  uu  the  power  of  a  state  to  make  % 
grant  of  land  by  its  legislature  or  sKecutirc,  is  necesBarily  deci- 
ding  on  its  delegated  sovereignty.  This,  State  Uuurts  do,  every 
day  without  objection.  Yet  some  are  ignorant  or  prejudiced 
enough  to  think  this  state  Boveieignty  abovkj  judicial  power ;  loo 
exalted  for  judges  and  juries  to  look  upon.  But  a  state  legisla' 
ture  must  sit  in  judgment  on  its  own  grant  or  acts.  Hera  it 
■nay  be  well  to  notice  this  state  opposition,  iti  origin,  nature^ 
and  progress.  The  lirst  opposition  early  arose  in  Congress, 
when  it  euaoted  a  law  respecting  invalid  peiisiuns — and  this 
Court  decided  it  was  unconetilutional.  This  decision  natuially 
touched  the  feelioge  of  those  who  enacted  the  law.  The  nfext 
eaee  was  au  action  against  the  State  of  Georgia,  by  a  ettizcn, 
also,  a  like  action  against  Hassachusells  in  X7H3,  before  sta- 
ted— in  which  aations  tho  Conrt  held  a  State  was  soable  by  a 
citizen,  of  another  state  or  alien.  This  was  coasidered  a  tiola- 
tion  «f  state  tighiB,  viid  Bovereignty,  and  produced  the  I'lth 
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Sect.  44.  imendmmt  of  the  conaUtDtion.     Thete  case*  opened  ihe'coa- 
N^V^k'  teata  between  Stale  and  Federal  powera  ;    and  the  contest  waa, 
between  States  and  the  Federal  Judiciarj. 

In  1799,  Congreaa  etiacled  the  alien  and  ledition  \awt,  on 
which  aotne  were  convicted  in  the  federal  courts  j  of  course 
thete  laws  were  so  lar  deemed  constitutional.  These  acts  and 
the  decisions  on  Ihem,  produced  a  strong  opposition,  and  the 
lamouB  resolutions  of  Virginia  and  Kentucky,  &c.  deciartiig  the 
acts  unconitilutional,  though  on  the  whole,  submitted  to,  and 
suffered  to  expire  in  1800.  In  ihe  alien  and  sedition  cases,  the 
question  was  between  state  rights  and  Congress.  In  llie  caae 
of  Marbury  and  Madiaon,  it  was  between  the  Supreme  Court  in 
fret,  and  Ihe  President,  JeHerson,  in  which  case  it  was  thought 
be  improperly  withheld  Marbury's  commission  as  justice  of  the 
peace.  Thus,  in  a  few  years,  this  Court  found  it  necessary  and 
proper  to  decide  against  Congress,  state  rights,  and  the  Presi- 
dent on  constiluiional  principles.  So,  iti  the  course  of  26  or  37 
years,  it  had  so  to  decide  many  tery  important  constitutional 
questions,  against  the  claims  of  state  rights,  arising  on  state 
statutes,  impairing  contracts,  taxing  the  U.  States  Bank,  &c.  in 
which  cases  it  decided  state  statutes,  acts,  and  laws  were  uocon- 
atitutional;  in  which  many  of  the  Presidents,  members  of 
Congress,  state  goternors,  legislators  and  judges,  had  acted  on 
the  principle  they  were  constitutional,  and  so  found  ihemselrea 
opposed  to  this  Court;  and  though,  often,  their  feciiogs,  and 
tometimes  their  pride  waa  excited,  yet  in  no  one  case,  was  there 
erer  a  majority  of  stale  legislators  or  state  judges,  ascertained 
to  be  against  it.  It  has  not  so  often  decided  statutes  nnconsti- 
tDtional  as  the  slate  judges  hare.  All  its  decisions  remain  in 
ibrce,  not  reversed  by  itself,  and  on  the  whole,  it  sunds  firm. — 
Jst.  Because  the  constitution  supports  it ;  so  haie,  and  da, 
most  of  the  eminent,  experienced  lawyers,  who  know  the  value 
ofa  firm,  independent  judiciary.  State  and  Federal  in  popular 
Government,  to  stay  the  waves  of  popular  feeling,  till  time  pro- 
duces reflection  and  moderation.  If,  when  this  is  done,  a 
majority  of  the  people  think  its  decision  or  decisions  wrong, 
Ihey  will  alter  the  constitution,  as  in  1793,  impeach,  as  in  17il5, 
18U5,  1830 ;  or  find  some  other  remedy.  Only  three  iuch 
cases  have  existed  in  40  years ;  and  because  Judge  Chase,  im- 
peached, was  not  condemned,  Mi.  Jefferson  hastily  formed  an 
opinion  that  the  remedy  by  impeachment  was  of  no  value.  Tba 
excited  citizens  of  the  South,  too,  think  amendments  a  ^ow 
process,  and  three  fourths  of  the  legislatures  may  not  agree  ; 
with  whom  nothing  is  valuable  that  does  not  accord  with  "ftd- 
*^t"  "/'eitng*  of  honorable  justice,"  in  a  hot  climate. 

3d.  Presidents,  members  of  Congress,  State  Governors,  1^> 
iaiators,  and  judges,  have  ever  been  nearly  equally  divided  on 
tbe  great  disputed  questions.  Creditors,  public  and  private, 
mon  of  property  and  experience,  have  generally  supported  it, 
«nd  the  debtors,  embariaased  men,  men  of  ardent  disposition*, 
and  having  vague  notions  of  law  and  liberty,  have  oj^>osed  it. 
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ud  tlw  jiKlicwl  powers  gviwrmll;.    Tbn,  in  all  ropublks,  hu  Sect.  4i. 
been  the  natural  course.  ^^"v^h/ 

3d.  Those  who  have  auppoited  the  constitution  ai  it  is  su- 
preme law,  and  a  rule  of  conduct,  have  had  the  advautage,  aad 
they,  geiieraDy,  ha*e  supported  this  court.  Those,  who  hare 
riened  the  conBtllutioa  aa  a  compnet,  have  laboured  under  some 
disadvantages,  and  they  have  been  most  opposed  to  this  court. 
Their  ideas  of  their  compact  have  been  various  and  fluctuating, 
and  confused ;  hence,  they  hare  had  no  rallying  point  as  the 
supporters  have,  and  who  hare  had  by  far  the  most  able  guides 
in  an  arduous,  judicial  controversy. 

4th.  It  is  nut  recollected  that  more  than  two  or  three  state 
courts,  have  ever  decided  on  the  same  point  against  the  Supreme 
Court— to  which  the  opposition  has  usually  been  made  by  annu- 
al state  legislatures,  ever  differing  among  themselves,  except  in 
1793,  as  to  the  llth  amendment.  Such  changeable  bodies,  to 
constituted,  and  little  taught  in  nice  law  matters,  but  feebly  op> 
pose  the  learning,  experience  and  stability  of  law  contts ;  cau- 
tious in  every  step  they  take,  and  always  hearing  opposed  coun- 
sel. Fluctuating  forever  the  more  stable  legislature  of  Virginia 
h«i,  in  31  years,' directly  opposed  itself.  In  1708,  it  decided  97 
to  68,  that  the  Supreme  Court  was  not  the  common  arbiter,  in 
1810  unanimously  decided  it  was  this  arbiter.  In  1831),  it  again 
decided  it  was  not  this  arbiter,  by  only  a  majority  not  large.  It 
is  believed  Virginia  never  has  held  that  a  state  Icgislatare  is 
this  arbiter.  In  fact  the  legislatures,  the  proper  state  laie  makeri, 
have  no  guide  or  compass  in  judicial  matters.  Their  leaders 
■eually  act  like  parlies,  nut  like  judges.  They  usually  hear  no 
parties,  nor  their  counsel ;  their  course  seems  naturally  to  be,  to 
argue  for  and  against  a  la>v  or  measure  proposed.  Their  pcac-' 
tica  is  accordingly,  and  right  enough.  The  silent  members  may 
judge  fairly  when  they  do  not  take  sides  in  hearing  and  judging, 
as  tbey  always  must  in  voting  pro  and  eon.  As  to  the  power  of 
state  legislatures  to  suspend  acts  of  Congress,  so  to  make  them 
"  depend  upon  the  wilt  of  each  and  every  state,"  Senator  John- 
ami  observes,  p.  23.  This  power  is  not  derived  from  the  constr- 
UtioD,  biit  is  a  high  and  transcendental  power,  above  the  const!-' 
totiOD,  and  above  all  law ;  il  is  an  abstraction  from  the  idea  of  sov- 
ereign power,  and  a  rehnementon  the  theory  of  government. 
Tbe  people  of  the'  states  hare  not  delegated  this  re(o  to  the  leg- 
islatures; it  isjWieia/,  not  a  A'^ij/oftee  power  ;  if  it  pertains  to 
the  Borereign  power  of  the  -ilate,  it  must  be  a  reserved  power  I© 
tbe  people,  to  be  exercised  hy  them,  in  their  sovereign  capacity. 
But,  whether  the  states,  or  the  people  of  a  state,  have  a  tight  to 
negative  the  laws,  is  a  question  to  be  determined.  By  whom  1 
By  the  State  T — that  is,  to  be  jiidje  in  its  own  cause  T  Or  is  it  to 
b«  submitted  to  a  majority  of  the  people  of  all  the  states  T  Or  to 
the  Supreme  Conrti — It  is  "a  controversy  in  which  the  United 
States  are  a  parly" — So,  by  these  words  of  the  constitution,  to 
btt  decided  by  this  court — same  p.  2S.  "  Admitting  the  power 
of  the  state,  and  the  right  to  decide  for  herself,  then,  each,  and 
»tmv  siau  in  the  Uoioo,  has  a  eonstitutiooftl  veto  on  tlw  taws  of 
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SpGT..44.-tfa«Uiut«l  Sut«4,"  &0.  Wba  «4MB««f«KifiinMk.  V.tk. 
^.^i^^-^.  Again,  "  each  slate  Ihen,  and  the  smallett  mte,  wiA  tb«  nul- 
lest  majority,  may  tiupend  its  hwi  ttithia  bee  jiifiwliqtioQ,  Iben 
tha  action  of  tba  {afernmeat  muit  depesd  qa  Ae  coMuneM 
will  of  each,  and  all  thssuiee."  p.  34.  Ifthia  betb«right«f  ft 
■tate,  then  iDis  conatkution  "  is  &  polilica]  iBOKtitfr,  bom  iOMpir- 
ble  of  living,  and  cootainiag  principles  of  Belf-4«MTHetion."  Tha 
Union  must  dissolve  pfs^ceably,  whenever  Abe  caprice,  lbs  pM- 
sbn,  or  atabitioB  of  «  few  aipiiing  men  of  a  at^.  w^  it,  ot  il 
must  be  maintained  by  force.  In  pp.  84  ■  95,  he  eendeam 
Grundy's  state  conieution.  If  there  mnal  he  e  ConvenliMioraU 
the  stales,  it  ought  to  be  called  by  the  "  cotaphuBiag  pertf ,  the 
resisting  state."  p.  %5.  So  MssMehueeits  did  w  1793— p.  28. 
Oi)  varions  motions  in  the  conTeolion,  "  upon  ntoce  nsatnteeon* 


sidsration,  however,  it  was  determised  to  extswl  the  iwisi 
of  the  Supreme  Court  to.  aU  cases  that  could  arise  under  the  con* 
Btitution.  or  the  laws,  or  trealies.  It  wast  esse* tiaJ  to  make  tb* 
judiciary  power,  ceextensive  with  the  legislative  piDWQr''.^«il«)i 
the  eleven  cases  to  which  it  extends  by  the  thiid  utide  otth* 
constitution,  p.  31.  "  The  right  of  K  slate  to  anwil  a  Irw  of 
Congress  must  depend  on  their  Stowing  that  this  i»  it  naere  eea- 
federatioD  of  states" — '"  this  h(  aot  a  coctpaot  of  the  States." 
Cites  the  Fedetalist. 

Webster's  3d,  speech  p.  60.  "  The  g»«t  qneatioa  ii,  whoMi 
jtrerogiUiee  is  it  to  decide  m  the  etmiUtutimiUity  or  noeoastita- 
tionality  ofthe  laws. — p.61.  "The  right  of  a  siftte  to.  annul  ft 
law  of  Congress,  cannot  be  maintai«ed,  bat  qb  the  gfOttod  ef  ite 
unalienable  right  of  men  to  resist  oppressioB,  that  is  (O  h]f  «k 
the  ground  of  levdution."  A  remedy  above  the  cwatitulioak 
"  There  is  no  mode  ia  which  a  state  goteriunent  MUbr  tit  eoif 
slifuiioH,  as  a  naember  of  the  Unioa,  can  inteifeie  and  atop  lh«i 
progress  of  the  general  goTernment,  h;  liiroe  of  her  vn  Wmy, 
UBder  any  circumstances  whatever" — which  make*  it  a  oreir 
Una  of  each  state  as  veil  as  of  all  the  atatee— the  eerratf  of 
twenty-iour  maatets,  of  difCerent  wills  and  different  pocpoaee,  y«t 
bound  to  obey  all'' — and  each  one.  The  general  govemmMk 
"  is  the  people's  goversEBent"->-their  omitwition  made  hy  Ihw, 
and  the  supreme  law."  p.  76.  "  The  people  b«fe  Kuelj  pD»- 
vided  in  tha  constitution  itpelf,  a  proper,  suitable  aoode  uid  trite* 
nal  for  settling  questions  of  oonatitiHionel  lav."  The  ooHBlikt 
tien  has  ordained  the  authority  by  declaring,  "  Ute-  C^nttitmtin^ 
attdlaus  of  the  United  Slatei,  made  inpwMumot  Mersf/'.sWI 
be  the  supreme  lau  of  the  land,  any  thiitg  m  the  coiestitiiti»»  tr 
lau»  of  aay  Hate  to  lie  eontrary,  notmikstanding."  p.  77.  TIa 
coastitution  has  declared  the  Supreme  Court  shall  decide  ipM*> 
tioni  of  constitutional  law,  by  declaring  "  Mat  tiejiulicialpoiMt 
tkaU  eTtend  to  aU  cases,  arising  mtder  the  coBstiUtioa  ana  lawft 
ofthe  United  States,"  "  These  two  proviaii»u cover  the  vhg)» 
ground." 

It  is  said,  the  federal  judges  are  appointed  by  the  PrQ9ide«l, 
usd  paid  by  Congress,  so  mi  oae  side  Id  state  ootNlrovcwee  «ith 
the  general  govetHinent.    But  th«  Pr««defU  is  (he  pHnietAti 
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til,  ami  tli«  Federml  SeMte  ia  ui  etjuil  and  indepcndest  bnrncK,  S*ct.  46. 
in  tb*  Federal  legiBlatHre,  and  caH  prerent  any  and  OTei;  acl,  be-  '•^fv^,^ 
ing  anactcd.  This  Senate  U  the  very  creature  of  the  itate 
Legiriat'ur«s,  and  the  moat  complaining,  always  elected  bf 
them.  If  there  be  any  objection,  k  ie,  thai  experieiKe  and  luo- 
lives  often  prove  these  senatora,  are  better  agents  of  their  reapee- 
iie  Btate  goTernmenls,  than  they  are  of  the  general  gorernraenL 
When  w«  see  what  effocte,  for  forty  years,  many  federal  senators 
ha*a  made,  to  aapport  and  increase  state  rights,  we  are  often  lefl 
to  io&r,  they  know  no  other ;  and  that  they  think  twenty-four 
ttale  gorernon,  3,000  ataie  legisJators,  and  aboTe  a  hundred  su- 
preme, stale  Judges,  hare  no  ability  to  understand  and  protect 
their  own  itMe  rights.  Some  hundred  of  state  judges  are  paid 
by  the  states. 

5lb.  Tboee  who  deny  the  Supreme  Court  is  the  common  ar- 
biter, diSbr  essentially  mBtong  themselves,  even  in  the  federal 
■enate,  as  on  Ht.  Fool's  resolution,  senator  Hayne  snpporled  the 
B.  Cv<dina  doctrine,  above  stated — Hr.  Grundy  ceded  it  is  the 
oommon  umpire  to  decide  on  the  constitutionality  of  alt  congre^ 
sional  enactmenu  made  in  purmance  of  the  conatitulion.  "  He 
adntUed  the  legislature  of  a  state  was  not  the  tribunal"  to  decide, 
bat  K  alatt  eiitotntieiH  may  be  cdled,  and  that  may  nullify  the 
oppeessive  law,  after'whioh  Congress  most  acqotesce,  by  aban- 
doaiog  the  power.  Mr.  Woodbury  rather  rested  on  a  conven- 
tion of  the  states  on  the  5th  article  of  the  constitution,  and  the 
tighl  to  stand  on  the  unalienable  right  to  resist  extreme  oppres- 
sion. Senator  Rowan's  opinion  has  been  noticed,  as  above. 
TbeM  are  but  a  few  of  the  di^renl  opinions  among  the  advo 
cataa  of  state  rights,  and,  till  they  better  agree,  thai  court  wilt 
stand  firm,  and  keep  its  steady  coarse  undisturbed.  The  objection, 
tbat  the  federal  judges  are  appointed  by  the  President,  and  paid 
hj  Congress,  leads  us  to  notice  their  appointments  and  pay  are 
aMented  to  by  the  senators  in  Congress,  the  very  agents  of  the 
•everal  slatea,  invariably  elected  by  their  state  legislatures,  and 
inatKBoted  by  them  whenerer  they  aee  fit  to  do  so. 

We  find  valuable  matter  in  the  proceedings  of  Virginia,  Mas- 
■aobiuetta,  &c.  in  t796,  and  1790,  as  (o  the  important  quealioos, 
who  is  to  conatrue  the  conGlitution  of  the  United  Stales  in  the 
last  resort,  and  is  it  a  compact  or  not  T  On  the  subject  of  the 
Virginia  resolves  as  to  the  alien  and  sedition  acts  of  Congress, 
the  minority  in  the  Virginia  legislature,  68  (majority,  97)  ad- 
dressod  the  people,  and,  in  their  address,  ably  supported  the  doc- 
trines of  those,  who  hold  ihe  constitution  is  not  a  compsol,  and 
that  tbe  Supreme  Court  is  the  common  arbiter.  They  said  the 
constitiition  of  the  United  Stales  "  presents  to  us,  (or  many  pur- 
poses, an  mftVe  nafton"-— So  says  OTcn  Jefferson.  Theyeoumer- 
Med  the  objects  of  the  general  government,  and  added,  "  with 
regard  to  these  objects,  America  is  one  nation,  and,  therefore, 
lh«  stale  govcrnmentfl  are  restrained  from  interlbring  with  these 
great  objects  of  sovereignty," — as  to  foreign  enenies,  "Ihe 
nwBBsof  obtaining. intelligence  of  their  plots,  are  in  possession 
of  tbv  ganeral  governnieiit."     "  In  the  contederation  all  powerr. 
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Birr.  45.  not  txpreisfy  delegsled,  ire  leuioed,  but  in  tb«  tmendment,  (of 
v^p.^^-^^  the  coDstitution,)  this  expressive  word  is  omitted" — that  ia,  ttn 
woid  expresslj  isomitted.  Tbo  address  goes  on,  "  the  legislBtOTa 
of  Virginia,  hna,  itselT,  passed  mora  than  one  nocoDBtitutional 
law,  but  tFicy  have  not  been  passed  with  an  imeniioo  to  tiolatn 
the  constitution.  On  being  decided  to  be  unconstitutional  bjr 
the  legitimate  authority,  they  have  been  permitted  to  fall."  Had 
thcjuJges  deemed  tliem  constitutional,  thej  would  have  been 
maintained.  The  same  check,  nor  ia  it  a  less  efficient  one,  es- 
isls  in  the  government  of  the  Union.  The  jndgea  of  the  United 
States  are  as  iudependent  aa  the  judges  of  the  state  of  Viiginik ; 
not  is  there  any  reaMn  tu  believe  them  les!*  wise  and  leas  nrta* 
ous.  "  II  is  their  province  and  their  duty,  to  etmstnt  the  CMt- 
slitation  and  laici ;  and  it  cannot  Ire  donbted  but  that  they  will 
perform  this  dulv  faithfully  jnd  truly."  "  Let  us,  in  the  mean 
time,  seek  a  repeal  of  erery  act  we  disapprove."  We  haie  seen 
how  the  parties,  stood  in  Virginia,  68  minority,  97  majority.  In 
Massachusetts  legislature,  on  ibc  same  subject,  the  Virginia  mi- 
Rority  was  supported  by  every  senator  except  one,  and  in  tbo 
'  House,  by  a  vote  of  116  to  29.  Taking  both  sides  tc^etber, 
there  was  a  very  grrst  mujority  that  supported  the  Soprenw 
Court  as  lUe  eoniman  arbiter,  and  the  constitution,  in  the  maJD, 
as  anli  compact — nearly,  in  every  stat^  in  the  Union,  the  slato 
judges,  as  in  Virginia,  on  the  constitutionality  of  atata  laws.  So, 
on  the  whole,  the  Supreme  Court  has  been  supported  as  the  com- 
mon arbiter,  even  in  Virginia ;  taking  together  the  votes  in  her 
legislature  in  179^— ISIO— and'IS39.  In  IhisaddreM  is  taught 
another  true  principle,  that  is,  the  people  of  the  United  States, 
in  fact,  of  the  twenty-four  states,  and  territories,  are  one  entiro 
nation  to  all  national  or  general  purposes.  It  is  a  aeltled  prin- 
ciple, if  two  powers  in  the  same  system,  clash,  and  one  roast 
yield,  the  less  must  yield  to  the  greater.  This  has  been  the  pT«^ 
tice,  as  to  both  original  and  delegated  sovereigmy.  Therefore, 
when  the  people  of  Massachusetts  formed  and  established  their 
Mate  constitution,  though,  in  so  dning,  they  acted  in  their  origi- 
nal, sovereign  capacity;  yet  they  coofeavedly  acted  in  subordi' 
nation,  as  a  part  of  the  American  people,  as  to  the  powers  vested 
in  the  general  government  by  the  whole  people,  or  to  be  M 
vested. 

Long  has  existed  a  third    great  question,  can  a  legjstatnre, 

SeeT.45.    gistc  or  Federal,  take  from  a  judge,  (funn^  ^twrf  6alaeMr,   his 

i^j^g  *"    office  1  of  courtie,  his  salary.     On  the  decision  of  this  question  in 

take  ttum     February  1802,    were   the    federal  rirouit  judges  removed,  by 

a  judg*        Congress'  repeding  the  act  under  which  they  were  appointed  in 

''"J™?  ISUl — this,  by  abolialiinz  their  offices.     It  is  true  they  were  in- 

fiavior  hid     ferior  judges,  so  their  oSices  were  established  by  act  of  Congress, 

office  !  So    and  not  by  the  constitution,  as  the  offices  of  the  Supreme  Judges 

hiiMlary     arc.     All  agreed  their  salaries  ccaaed  with   their  oflieos.     This 

arconree.     „gg  g,,  jrgporlant  demosralic  decision,  CKtending   the  powers  of 

Congress  and  the  Piesidenl  against  the  Judiciary.     We  find,  in 

the  two  important  specche.',  in  the  Houae,  of  Mr.  Qilea  and  Mr. 

Bayard,  important  principles.    These  speeches  vtre  preiervBd 
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u  eonUioing  vhe  main  argumenU  on  both  sides.  Wc  find  in  Sect.  40. 
this  esse,  as  in  others,  for  foity  jeare,  the  niajoriiy  in  Congress,  s^x^-^ 
federal  or  democratic,  has  given  the  conHlituliou  a.  broad  con- 
■truclion,  aiid  the  minoritif,  a  limited  one — proving  what  is  uni- 
leraally  protcd,  that  is,  that  men  naturalijr  extend  powers  iu  theii 
own  hauds,  and  limit  them  when  their  opponents  posseis  them. 
During  tho  twclic  vears  from  IMatch  4th  17^9  to  March  4th, 
1601,  the  federal  party  uete  the  majoriiy,  generally,  in  Congtesa. 
Their  object,  eridenlly,  was  to  extend  ilie  federal  powers,  they 
possessed,  more  especially  (he  judicial  and  txeculive  powers — ■ 
iiltic  foreseeing  these  powers  wcte  soon  to  pass  iuto  democratic 
hands,  to  be,  by  tliem,  in  fact,  couliiiued)  but  yet  in  a  manner 
to  put  down,  and  keep  down,  all  federalists,  except  some,  whose 
{tolJlical  coals  were  an  good  one  side  as  the  other. 

Of  all  the  majoriiics  in  Congress  the  democratic  have  moat    8ect.  46. 
extended  federal,  legislative  powers.     Witness  the    abolition  of  How  d«- 
the  circuit  courts  in  ISU'i— iha   long    embargo,  aud  acts  to  en-  ni"«r«<!T 
force  it — internal   improi'emcnls  and  tariffs,  armies  and  navies,  J^'^^g]!^^ 
and  an  United  States  Bank,  all  much  increased — foreign  missions  ijve  mnd 
tnultiplicd,  public  expenses  increased,  and  federal  credit  and  eiKutiva 
finances  essentially  preserved.     The  executive  power,  also,  lias  •"'"''J°^ 
been  iacreased.     Tlie  long  aud  ruinous  embargo  was  an  execu-  ."Jji^^ 
live  measure ;  and    tho  President's  po<ver  to  (emovc  from  office 
without  givir.g  any  tcaKios,  has  been  vastly  increased  in  prac- 
tico,  under  democratic  iudulgcDciea   and  .defence;  a  power,  in 
its    nature,  corrupting  and  dangerous,  as  it  makes  ihous&ads  of 
openings   to    put   favourites  into  office,  and  encourage  olfic* 

The  federalists,  nlih  the  aid  of  Washniglon  and  Adams,  gov- 
erned twelve  years,  by  small  majorities  generally.  In  the  cas« 
of  the  British  treaty  tlicy  had  but  ihiee  plurality  in  the  house,  31 
to  43  votes.  In  1709,  Washington  died,  the  federalists  divided 
u  to  French  a(Tairs,  and  in  18UI,  Jefferson  was  elected  Presi- 
dent, by  a  small  majority.  He,  and  the  democratic  party,  be- 
came the  majorily,  and  federalists  in  their  measures,  generally, 
except  as  to  the  judiciary  ;  though  for  twenty-nine  years  as  bo- 
fore,  they  had  acted  and  talked  like  democrats.  And  the  old 
federalists  have,  in  most  cases,  for  the  same  iwenty-nina  years, 
opposed  conslrucliec  powers  as  before  their  opponents  did.  As 
to  the  judiciary,  both  parties  have  coiiiinued  lo  act  on  their  for- 
mer principles.  The  hostility  of  JelTerson  and  his  parly  to  this 
Judiciary,  cannot  have  been  mainly  persoual  or  political,  as  all 
tho  judges  of  the  Supreme  Court  for  eighteen  years,  except  Mar- 
shall and  Washington,  have  been  appointed  by  democratic  Pro- 
sidenta.  Tiiis  hostility  is  found  in  tho  nature  of  civil  society 
and  government — that  is,  in  the  debtor's  interest,  and  in  loose 
inaccurate  Uiinking,  generally.  The  debtor,  the  lender  and  stop 
law,  and  bad  paper  money  interests,  ever  have  been,  are,  and 
will  be,  with  a  few  exceptions,  hostile,  in  grain,  and  feelings,  to 
judicial  power,  correctly  admluiatered. 
.  In  the  Circuit  Court  debate.  Feb.  1303,  Sir.  Giles,  suf^wrtod    Ekct.  47. 
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Bbct.  <I7.  kj  the  domocratic  party,  nid  that  the  JHdiciarf  deptttmeDt  "  ti 
x.^'v-i^  not  farmed  bjtho  constilylion  ;"  that  "  il  is  oiil;  declared  there 
Judieiuy  Bhall  be  such  a  department,  and  it  ia  directed  to  be  formed  by 
how  form-  the  ether  two  departtneuls,  who  are  responsible  to  the  people, 
j'd^''  Here,  there  arises  a  diSerence  of  opinion  (he  aaid)  between  lbs 
niD^bla'%r  ''■^^^ot  Bides  of  the  House.  It  is  oontidered  on  the  one  side, 
not.  '  that  ike  judiciary  depaitment  is  ibrraed  by  the  constUatioa  iUelf. 
It  is  comidered  on  the  other  side,  that  the  coDstitotion  dees  no 
Gilai.  more  than  declare  that   there  aball  be  a  judiciary  department, 

and  directs  it  shall  be  formed  by  the  other  two  departiRents,  uif 
der  certain  mod ifi cations."  Mr.  Giles  added,  "irj  the  consiits- 
tion,  the  Jud^s,  both  of  the  Supconte  «pd  inferior  couna,  shsH 
hold  their  offlce  daring  good  behavior,  and  sliall,  at  all  staled 
times,  receive  for  tktir  sernioes,  a  eompeasaliea,  which  shall  not 
be  dtninislMd  during  tMeir  eo/UiHuanee  in  office."  He  fintber 
added,  "  the  term  ioik  their  offices  during  flood  b^iBvior,  re- 
lates merely  to  the  eseoutive  department.  1  he  term  ieU,  is  s 
eommoK  technical  word,  used  to  conrey  the  idea  of  tenare. 
Tenure  requires  two  parties — the  one  griatting,  tlie  othe^iold- 
ing  or  reoeifing  the  grant  Let  the  inquiry  be  made,  of  whom 
do  the  judges  bold  ?  The  constitution  furnishes  the  answer, — 
Of  the  fresideni."  I  have  thus  cited  at  lai^e  from  Ur.  Gile^s 
Bpoech,  is  shew  how  fully  he  attempted  to  make  the  judiciary 
exist  at  the  will  of  Congress  and  the  President.  Mr.  i^ersoD 
proposed  the  judges  stiould  bo  appointed  by  the  President,  every 
four  or  six  yeara.  But  Mr.  Giles  admitted  the  President  could 
Dot  pemove  the  judges,  i>eeause  not  responsible  for  their  ftonduct 
as  he  is  for  that  of  ttie  execuiiTe  officers.  He  held,  bowever, 
the  oifice  of  a  Jadge  ia*Blways  subject  to  be  abolisltcd,  and  that 
his  salary  is  for  hii  strtnces  perfomttd,  as  are  all  salaries.  It 
will  be  observed,  in  all  these  expressions  used  by  Ur.  Giles,  be 
«peahs  in  u  manner  to  inolnde  the  Supreme  Court,  and  to  make 
it  appear,  no  part  of  the  Judiciary  is  estaUished  by  the  oonsiitii- 
tion,  except  it  establishes  one  Supreme  Court. 

Now  can  the  affloe  of  a  judge,  appointed  during  good  beha- 
viour be  taken  from  him,  of  course  his  salary,  when  it  is 
admitted  he  oannol  be  -remoTad  from  his  office,  but  by  impeach- 
ment, ooBriction,  or  some  ether  mode  speoiBed  rn  the  coRstitH- 
lion  t  Oo  auch  reasoning  as  this,  Congress  abolished  the  Circuit 
Coufla.  Mr.  Giles  and  bis  parly  said,  whatever  acts  Congreas 
can  enact,  it  can  repeal. 

This  extraordinary  course  iea'ds  us  to  examine  the  constho- 
tioB,  and  to  repel  attothcr  assertion,  they  made,  viz.  that  "the 
asaigRmODt  of  the  duties"  of  judges  is  "  left  to  the  entire  disere- 
tion  of  Congress."  They  held  the  Judiciary  is  formed,  not  by 
the  oonetitntion,  but  by  the  President  a»d  Congress.  They  said 
the  consiittition  only  declared  there  sihall  be  a  judiciary  de- 
partment. 

We  torn  to  the  constitution,  art.  3d,  sect.  1st,  uitd  find  theaa 
words,  "  tlic  judicial  power  of  the  United  States  shall  be  seated 
ia  one  Supreme  Court,  and  in  such  ioferier  Ceurla,  as  the  Con' 
gr<:sB  from  limn  to  time,  shnll  (V.iain  and  establish,"  shall  bold. 
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4m:.  "  Th9  judioUl  p»i*«j:  ■hdl  be  rmuA,  4m).  uL  Ul,  xtet.  S«t.  4Si. 
8th,  No.  9.  We  mw  find,  in  the  )«guluif e  dvptttniaiit,  the  t.^-.-^^ 
■UBOi  intperofio*  luigHftj!»  of  the  people  osed— oU  legisltti>« 
poiHf  heneJa  gnuted  rhaii  be  Teate4  is  a  Congrua ;  not  if - 
Matedr  t»  ooaais^  dfce.  It  BMf  be.  said  with  eqakl  pfopriety, 
GoDgfeM,  er  iha  Isgiilalive  deputaieiit>  14  not  formed  b;  the 
WWStHalioil,  ifil  KmIs  aa  the  word  lAofi.  The  oeoBtitatrafi' 
onlf  Mys,  CoDgieM  tkaU  eoDaist  o(  a  Senate,  a  Hooae  of  Rep- 
■••entaiive^  and  then  directs  how  the  state  legislatuies  and  the 
peo^  abaJI  form  tttem,.  obssr?iag  certain  rutea — and,  if  the 
•tMe  legislaaii»,  and'  the  people,  had  neglected  to  form  them, 
nose  eaer  could  have  ousted;  Wo  find  the  very  same  language 
milied  10  the  eiaouliTe  departmeot,  to  wit,  the  exeeutire  power 
iMi  be  vested-  in  a  President,  bo.  be  shall  hold  bis  office,  &o. 
Uwe-tlie  exeentive  d^arbnent  is  not  foTmad  by  the conatitu- 
li*D^  It  oalf  directs  hov  it  shall  be  formed  by  CloDgreH,  state 
kgislatutes,,  and  the  people,  and  had  these  neglected  to  form  the 
exeoutiae  deputment,  uone  could  ever  ha?e  existed— <p{0Ting. 
aona  waa-foroMd'by  tbs  constitution.  In  all  these  cases,  the 
lingpigiT  is'  iuperalife,  wad  the  samei  and  not  to  obey  is  » 
braacb  of  duty.  '  Nor  is  it  true,  that  "  the  usignment  of  the 
dutiet  of  judges,"  is  left  to  the  eutira  discratioD  of  Congreai. 
On  the  contrary,  the  coMtitntien  itself,  describea  aitd  defines 
the  powers  of  ^the  Supreme  Gonrt,  sad'  leats  them  in  it,  as  be- 
ibce  stated. 

As  to  the  PTflsidenl^s  ^>pointing  ud  coamussionii^  the:  ^ajui. 
judges)  slated  by  Giles,  to  prove  their  dependence,  Mr.  Bayard' 
aiM  others  .answered^  "ala»  has  oieated  the  office — thejud|^e 
tea  been  appointed,  and  die  office  filled,  the  law  tbereiwe  is 
exMMed  and  cannot  be  repealed."  In  defense  of  the  judiciary, 
it  was  said,  "  all  agree  the  legislature  has  not  the  power  to  re- 
&M)re  tho  judge  from  his  office  ^^"  but  it  is  ooulsndad  only  that 
the  office  may  be  taken  from  the  judge."  "  Is-  it  itot  the  same 
tt>  take  tb»  office,  and  to  reniaT4%ttw  judge  frooi  the*  office."— 
"The  judge  is  to  hohl' the  office  dufing  ^Md  befaaviout,  does  he 
held  it  when  it  is  taken  from  him  t"  Use  die  oonstiUUion  said 
he  shall  hold  his  office  dutiog  good  behaviour,  uolesi  Congress 
sbslt  deem  it  espedieat  to  abolish  thatofficel"  "  As'tbe  limita- 
tioB  is  omiltedv  what  sight  hare  we  ,to  malM  it  a  fart  of  the 
eoastitution  T  Yea  canttot  remove  the  jndga  iioin  the  office, 
bat  you  may  take  the  officefrom  the' judge."  "Yon  cannot  - 
take  the  oompenHlion  from  the  iudge,  but  you  may  remove  the 
jndge  from  the  compeniatiooi''  Beo.  49. 

It  was  wdl  obset^e^,  somebody  must  deoide  if  acts-  of  Con-  How  tha 
gnn  be  eonslitotional  or  not ;    it  is  elearJy  not  the  President'  coartmnt 
Shall  the  legislature  judge  eC  ita  own  acts.     If  so,  they  said,  "  it  d.cUa.  Da- 
aay  then  enaet  the  most  de^tio  set  aad  deoide- it  is  ooDstilu-  bait.   18Ctt 
tional."    They  asked,  "  has  the  legislature  of  a  slain  a  right  to 
deelan  a»  atit  of  Coogteas  is  void."    This,  they  said,  "  would 
be  erring  in  the'  other  extreme.     It  vroald  be  {Seeing  the  Gen- 
eral Qofeminent  at  the  feet  of  a  SUU  Goverumewt.''      "  It 
imM,  brnileiwiog  ose  ntcmber  of  the  UnioB  te-eaaM«l  all  the 
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SlRT.  46.  r«t,  >ae*iMbl]F  had  to  «iril  dutemiw,  ttd  to  a  dlMalaliea  of 
^«^*v«>^  tb«  Qeneral  GofernmeDt."  Will  it  be  pretended  the  tUia 
ooiirts  haw  the  exclnsive  righl  of  deciding  on  the  Talidhj  of  oar 
laws  ?  If  the  oourlfl  oaoDot  decide  on  the  inraliditj  of  the  law, 
there  is  no  defence. — Une  cue,  CoDgreu  is  ferfaidden  to  pa»  a 
bill  of  attainder,  bat  Conj^eH  psMei  ooe,  and  tbe  President 
■igns  it — the  party  attainted,  ii  aeised,  and  brought  befcre  ft 
federal  coart,  and  an  award  of  execution  19  passed  against  kin ; 
lie  producea  the  coDstitutian,  and  pleads  tbe  clause  that  dedans 
no  bill  of  attainder  shall  be  passed ;  the  atlorney  lor  tbe  United 
States  reads  the  bill  of  attainder — the  contt  is  bound  to  deeida 
a  question  the  parties  make  rightfully  and  properly. — ^Tbe  co«rt 
baa  no  altematiTe,  it  must  decide  the  law  or  the  constibOHXi  i* 
invalid.  Tbe  court  must,  of  neceseitj  bold  that  one  or  tbe  other 
ia  void.  If  it  has  no  power  to  declare  ihe'etatate  raid,  it  boM« 
the  constitution  iuTidid  ;  but,  they  added,  the  conMitotion  is 
abedutely  suprnme  law,  not  so  the  act  of  Congress,  soch  oalj 
ara  the  laws  of  the  land,  made  in  puTSnaBce  of  tbe  conalitntion." 
Many  such  cases  have  existed  in  state  and  federal  courts,  in 
which  one  party  of  right  pleads  a  constituticHi  as  his  defawe, 
and  to  snpport  hia  cause,  the  other  party  pleads  a  statute  incon- 
sistent with  the  constitution,  as  his  support,  and,  lightfiilly, 
according  to  the  laws  of  pleading.  The  court  is  called  on,  and, 
in  duty  bound,  must  decide  for  one  party  or  tbe  other.  It  has 
no  choice.  The  cause  in  the  course  of  law  is  brought  befiw* 
it;  the  parties  plead  and  raise  the  question,  to  be  decided  as  tbe 
law  alloiTH.  How  absurd  is  it  to  think  such  (juestions  are  not 
judicial  questions  in  their  nature.  No  notions  aboat  stale  sot^ 
reignty  can  correctly  bring  them  befete  a  legiaJatvre,  state  «r 
fedetal.  Congress,  in  September,  178D,  when  it  enacted  tha 
jndicial  act,  viewed  these  principles  ;  fi>r  in  the  26tk  seoi.  of 
that  act,  it  expressly  recognised  the  right  of  a  state  court  to  d*. 
elare  a  statute,  and  an  aatho(ity  exercised  under  the  UoiMd 
States  Toid,  subject  to  the  revii^on  of  the  8tipi«ate  Court,  and 
all  parties  have  40  years  acquiesced  in,  and  practised  on  ihia 
section,  and  admitted  there  is  anch  a  right  and  power  in  Ab 
state  and  federal  courts.  This  section  clearly  infolvet  sorra- 
reignly  and  place  itin  courts. 

There  have  been  hundreds  of  oases  in  which  state  eoarta 

have  held  state  statutes  unconstitutional,  and  void.  -  Such  caaes 

have  existed,  and  have  been  so  decided,  in  every  Stale.     So 

things  ought  to  be.     Such  decistons  mtMt  be  nnavmdabl*  nmda 

by  some  men,  or  tribunal,  or  justice  must  fail. 

Sect  49,         It  has  been  objected  that  the  Federal  Judiciary  eatends  oalf 

Ths  Su-       tQ  i^yg  madt  in  punuanee  of  the  emulituti^it.      The  wordi, 

^"^rVdar-  "•(!<&  tn  pursuanet,  are  found  only  in  art.  8d,  sect,  fid,  and  only 

il  conrtf      respect  au^eme  kae — net  the  jndieial  power  vested  in  tbe  Pei^ 

haveaUja-  etsi  Judiciary  in  aHetues,  as  follows — art.  3d,  sect  lat.     '^Ths 

^i?*'  P"*:  judicial  power  of  the  United  Suiea,  shall  be  vested  in  on*  S»> 

^^      '*   preme  Coon,  and  snch  inferior  coorts,"  &e.     Here  tbe^wltcMf 

power  clearly  means  off  the  judicial  power  granted  to  lot  OeB* 

ntl  Government,  leaving  aojtkUnal  pMnr  in  Cw^eai  w  Ike 
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•HMtin.  3%.  ul^  8d,  sael.  3d.  "  Tlte  jodinil  pcxm  itull  «x- Sict.  5^ 
teod  to  ill  CUM,  in  Isw  vid  equitj,  arisiag  under  ihis  cOQitita-  -^^  _  -^r 
liqo)  the  ■»<•»  of  tbe  United  States,  uid  treaties  made  "  b; 
tkaa," — tfaii  ii,  to  all  caMs  arim^  under  the  laws  enacted  in 
doe  form,  tnd  dc  ^ocfo,  cooatitutiooal  or  not,  3d.  All  acts  of 
CoDgreWj  so  enacted,  aie  lawft  of  tbe  U.  Slatea  until  pioperif 
adjudged  Bot  to  be  Uv,  but  void.  So  has  been  the  practice  40 
yewa.  Instaaoe  the  said  pension  law,  adjudged  to  be  uncon- 
■titutionid,  yet  all  admitted  the  judicial  power  extended  to  the 
pension  eaae,  as  a  cue  arising  under  a  law  oflbe  United  States^ 
Ifaoogh  not  cOBstitatianal.  Another  cose  is,  that  of  the  (Joiled 
States  Bank.  This  case  did  arise  under  an  act  of  CongresSi 
ooe  pulji  said  it  was  uoaonstitntional  and  void  ;  but  very  prop- 
erly admitted  the  Federal  Judiciary  to  sustain  the  case,  u  k 
eaw  arisiag  under  a  law  of  the  United  States,  and  it  had  been 
properly  sostaiaed  u  was  the  pensiea  case,  though  the  bank  ad 
had  been  uneonstitalional.  These  and  oiber  cases,  commoa 
seate  and  sound  law,(»o*e  the  40  years  practice  hu  been  right, 
4lli.  A  law  of  Congress  meann-aD  actof  Congress,and  ibough  it 
be  iMConstitutional,  still  it  i»  an  aM  or  law  of  Congress,  aad  a 
federal,  judicial  case  may  arise  under  it. 

fitfa.  The  judicial  power  extends  to  all  cases  afTectiog  om- 
busadors,  ministers,  and  coasuls.  6th.— To  eases  or  admirahj 
Mid  maritime  juiisdietioti.  7lh.— To  controTersies  in  which 
tfae  United  States  are  a  party.  Sth. — To  cases  betweoo  two  ei 
moTft  states.  9th. — To  cases  between  a  stale  and  citizens  of 
•notber  stale.  lOtb. — To  cases  between  citizens  of  a  state 
claiming'  lands  und«'  the  grants  of  different  states.  1  Ith.-'—To 
CXfea  beMven  a  state  or  citizen  and  foreign  states,  citizens  or 
subjects. 

We  &nd,  of  late,  a  new  DotioB — that  is,  that  a  state  cannot    Sact-  &0. 
surrender  any  portion  of  her  soTereigaty.'    Ifhere,  "  siirre»der ,"  AfUieeu* 
loeuiB  any  thing,  it  means  part  with,  grant,  or  transfer  any  por-  ^riion  at 
tion.     What  do  Mr.  Rowan  aod  others,  here  mean  by  the  word  her  ore- 
state.       It  hu,  in  our  constitution  as  many   as  iue  different,  raisnty. 
ouanings.     If  thaSeaators  meaaby  the  word  slatt,  peopU,  they 
out;  and  miHt  surMtder,  part  with,  grant,  tx  transfer  a  portion 
of  their  •ovefe^uiy  ;  or,  claarly,  neither  the  General,  nor  a  Siata 
QosernraeiU,  can  have  any  sotereigoty,  for  neither  iaself  exis- 
teat     If  il  -have  aay-  sorereign  power,  it  is  delegated  to  it  It;  the 
peep|e-»Uien  they  pan  with  the  portioa  they  grant.     If  by  the 
word  Stmte;  is  intended  Ae  State  Gopemmtnt  we  have  answers ; 
The  State  Governmenla  made  and  consliluted  the  Old  Confed- 
eralioB,  and  did,  in  fact,  surrender,  grant  and  transfer  a  portion 
of'tbeir  sonreigBty  lo  the  Union.     2d.     As  the  coustitulion  of 
the  United  Stataa  it  not  dertnad  from  the  State  Gorernments, 
Iwt  frooi  the  people  theneelves,  "  We,  the  people  of  tlte  United 
SUtee"— they  amdf  could,  and  did,  vest  a  portion  of  sovereignty 
in  their  General  GoTeraraeut,  both  by  means  of  the  conslitu- 
tMB)  aoi.  u  they  bad  granted  to  ibe  State  Gorernnient*  all  the 
seftreigo  powM  they  possMsed  in   1767,  with  the  reservatiou 
4ver  BtMk  by  -  the  people,  lo  aher,  take  back,  or  Uausler  to 
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8ccT.  SI.  otbers  the  portion  of  power  pieviodatf  mnMd ;  Ae^  in  IVM, 
v,^>v>v/  *^i&-c.  could,  and  did,  by  ths  eonimntion,  traBtEsr  te  tiMir 
Geaenl  Gorernment  not  onlj  a  portion  of  their  engiatl,  ttaet' 
red  sorereigntj,  hot  aiso,  a  portion  t*keo  ftom  itieiT  flCUfl 
^JoTernments.  'For  inatance,  befoM  >70T,  thej  alORe,  b«4  tiM 
power  of  taxation,  of  that  power,  the  peopio  Mole  fi-ooithes,  uA 
transferred  to  the  General  OoTeniiDeirt,  all  erlemal  tui  ag  poiver, 
Bi  lerying  impost  and  tonn^e  duties ;  and  to  mnoh  of  intemrf 
taxing  power,  aa  to  vest  in  Omffreei  onlimited  powsr  <iS  interBil 
Uxatioa.  8d.  The  Federal  Conrention,  in  ite  lettn  of  8^ 
tember  17th  1T87,  says,  that  "  It  is  obviously  impfMAeable  la 
the  Federal  GoTemment  of  the  United  BUtes,  to  aeenre  all  tba 
righta  of  independenl  ttwereignty,  to  each,  and  yet  pra*iA«  tor 
the  interest  and  safety  of  w,"  This  letter  is  no  part  of  tiM 
constitotion  of  the  United  Statee,  yet  it  proves,  that  the  meo, 
who  framed  it  nnderstood,  all  sorerelgnty  eeuld  not  be  secured 
to  each  state,  therefbre  each  mnst  mirrender,  part  with,  and 
tnnsfer,  some  portion  of  it  to  the  national  Goremment,  tiftoB 
both  ^m  the  people  themaelveB,  end  their  State  Oovenmeato, 
%t  k  was,  and  n,  apparent  in  the  materia)  change  of  suiiiuiguty 
made  by  the  establishment  of  the  eonttitntion  in  1787,  and  n 
is  apparent  in  16  state  eonstlttrtions,  vabeequently  fornerf  aa4 
adt^ed, 

I  shall  ftirther  notice  soTsreisnty,  and  the  verioaa  opinvnia  ef 
Bier.  M.    party  men  as  to  it.      f  n  the  United  Sidea  lhei«  is  bW  one  ntd 
Origiiul      tovertiffnty,  in  the  proper  sense  of  the  word — that  ii.  the  w^pf- 
tml^™iv      *^  so»ereip»ty  in  the  whoU,  of  the  Ameriean  poopfe.     This  ■> 
cm  Dpin-     onlylimitedbythelawsofGod.  OriginalBOTereigniyiBthepeo|il« 
■oiuaitoiL  of  aatate,  is  nirther  very  much  limited  hy  tbeeonatitntionofUw 
^^^        United  States,  as  before  stated ;  and  this  limitation  if  in  the  im> 
^^j^  (g    Inre  of  regulated  society  and  goremmefii,  necesBcrily 
S^^«onit  in  courts  of  law.     For  instanoe,  the  people  of  a  itata  i 
eooTention,  by  their  agents,  to  form  and  adof<-a  state  o 
tlon.    One  article  in  it,  is  te  anAorize  the  state  lesislatare  to 
establish  a  mint,  and  to  coin  bram  money,  and  to  mah«  it  a  len- 
der in  discharge  of  all  debts.     The  legislatnre  enacts  laws  «»• 
cordingly-^a  creditor  (lending  good  money)  in  a  «onrt  of  law, 
state  or  federal,  aupreme  or  inferior,  aues  to  recover  hi*  debt. 
The  debtor  pleads,  as  he  may  hare  s  fi^hl  to  do,  the  MM*  lewe, 
and  a  format  tender  of  his  debt  in  the  bmse  money  ;  the  erediler 
replies,  as  he  may  do,  the  clause  in  the  ]Bt  Art  iOOt  Sect.  «f  tte 
constitution  of  the  United  States,  which  clause  forUdB  ■  staie  to 
coin  money,  or  mahe  any  thing  bat  gold  and  sifrar  a  tender.  Thoa 
far  the  judges  ars  passive,  as  without  their  leave,  or  even  teew- 
ledge,  the  parties  plead  in  a  legalmanner,  form  mn  isane,  and  d»> 
mand  a  decision  upon  it.    The  creditor  demiaidB  as  he  may,  a 
decision  that  the  plea  is  bad,  the  debtor  ihal^  good.  The  eavM 
h  argued,  and  the   creditor  relies  on  the  saU  ^nae,  a  pwt  of 
the  constitution.    The  court  has  no  eleotimi,  it  mnsi«f«ainM; 
construe  them,  and  the  state  acts,  and  deeide  tliat  tbeae  wMs  en 
or  are  not  constitutional.     In  deoiding  tiny  ue  aotcomlin* 
tfonal,  the  conrt,  neceMiril^,  decidea  tin  people  af  llM«me  ^^ 
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■uilf  tM^iag  cof  niswee,  e*«n  of  tbe  wjiginal  wrercignif  or  tba  svv^/ 
-Mopk«f  »  Mate,  aad  lUeidiitg  theraon.  I  wj,  necenaril^,  foe 
jt  M  exkMMl]'  cImi  the  JHdf^  Mtpiena,  Miperioi,  oi  iaferior,  id 
■oUgad  to.d«euiB«a  tba  whok  viaw  of  Uie  l&w  conelitutionaJ, 
abtfata,  or  aUwr,  a^ywg  lo  Ibe  cue  berore  him,  wbeoaTer  ler 
qniwd  by  tba  plftiingn.  is  lagtl  form  to  decida .  It,  therefors, 
■hows  groM  ignorance,  to  tbink  aorereignty,  especially  alate  ao*- 
«aaigat;,  io  miamamti,  is  ftbore jiuficcal  cogoixaiice.  Suiel;>  if 
«ihA  Mnte  Hren  Bf  aoforfiign  H  Aiuhib,  it  would  be  able  to  eaUl>- 
iiab  a  «unt,  legaJly  nti  «anaiilutioHallf ,  and  ooin  money  of  uiy 
■art,  and  mkeit  a  legal  tender. 

Tba  MH  kiad  d*  MreteigiK]'  i«  tbat  which  is  delegated  by  die  Sect.  53. 
Mopie,  !•  tbeir  bgialaiin,  caecutiTe,  a«d  jwlioial  ageoU.  This,  ^"r>t«<i 
IB  iliiana,  ia  aniira,  and  *wted  in  mm  <nani  ibe  emparoi.  t/a*ti'[*M 

Id  4be  United  Buiea  it  is  divided  and  subdiiided  iaio  a  baft-  diTidad. 
drad  poriiona,  or  tawe>  A  very  iaig«  portion  of  il  i«  granted  t«; 
ud  Miud  in,  (be  general  gi>vertimeDt.  Thia  ii  aubdividsd  iot* 
Ave  portioH,  tbe  tt^telaiiw,  oXecuXive,  and  judicial,  and  tbe 
lagialetiM  is  fudfaer  aubdirided  belveon  tbe  Senate  and  Uous» 
Aoother  porliaa  ia  giaptad  to,  and  leatod  io  twenty-fi>ur  etate 
geffar— ants,  and  tbe  sfliall  .portieq  in  each  is  anbdivided  into 
fine,  aiill  awailar  portia(M,ae  io  tbe  general  goremoieni.  Eaeb 
«f  Ihae*  ■omeMMie  peflJMM  u  40  vested  aa  lo  be  indepeodent  of 
iba  other  for  all  tbe  pnrpoata  of  Um  iafeataieni.  For  instance, 
ibe  poBtion  graMAd  te,  wd  feated  in  tbe  S^o^te  of  Delaware,  by 
Jhe  peofde  Inaraof,  b^  ibam  ealy  can  il  be  taken  Ixom  that  Soiv 
■lai,  er  maed,  ut  by  the  Ha«te,  iIm  HUecntire,  or  Judiciary. 
The  suiM  tnif  be  said  (rf*  every  portion  or  oonstitutional  feature 
ja  ouxonples  ajwiem.  Hcaee,  it  any  be  seea,alonce,  Ihwt 
MMeeif  a  huidndth  part  of  thia  delegated  sowreignty  is  vealad 
in  aay  oae  sMe  iegislatvi* ;  and  Ibis  liule  ovly  tUmattd,  not  tt 
fpwtiele  «f  ar^'Md  severaigMr.  Yet  according  to  some  cbaolie 
setiea,  thie  anall  portion  Is  loo  bigb  to  ba  recognized  and  da- 
ekkd  oa  by  tbe  iadiciary,  hot  wly  by  ita  legjalaiir*  aelf.  Tbe 
peepie  tbemealees,  ia  their  jwtnral,  inherent  sovereignty,  bat 
mjely^  intmrpoaa  and  decide^ — sever  but  in  making  or  altering  a 
pontfiuUoa. 

TlinMgh  lb«  individnal  atatea  w«te  ntore  indepeDdent  ead  sor- 
aaeign  aader  the  QasfedarattoD,  tban  tbey  aj;e  nader  the  coasti-  ja"di^ 
tntien,  yet  we  do  net  ftodtbatalate  sovereignty  was  ever  deem-  reeagniiad 
«A  loo  high  for  judicial  cogaiaaace.     On  tbe  oontraiy,  it  was  tbe  (tate  ht- 
aMamoo  pra«lioe  for  the  judieiary-    federal  and  atate,  ta  take  "".''"IT 
aogaiaeaee  of  it,  and  decide  apon  it~tbat  is,  to  decide  laws  eo*  ^,iiCd^V 
■otMl  by,  aad  nndw  state  potMf  or  sovereignty,  were  constilu-  tioo. 
lienal  as  not.     Saeb  (*awiig.Qlbers)  were  tba  numerons  judicial 
deaisteiia  made  Mk  slate  statnlaa,  enaotsd  in  violation,  in  fact,  or 
•Hadsed.oftbelrvaty  of  peace  of  17631    Nor  do  we  and  state 
Mvnreigaty  so  *h<sn  judicial  oogiuMBca  for  many  years  after 
Ae  eBasliliilfoa  was  adiqMtd.    Indeed,  foraMrly,  Uie  right  of  a 
atola  isgidsiina  tftanUiff-aa  act  of  Congteaa  waa  montioaed  oo^ 
ia»[ialitia«lbaiwir>    It  Haaa  (bat  oi^  l)w  whbb  iawgwatims 
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BicT.  S4.  of  lb«  StHltti,  are  captUe  of  < 
^,^~.,-m^  dox.  Be  this  u  it  mtj,  tbe  tariff  of  18^  hu  dmadf  pnodoMd 
Beveral  different  state  otMnmni,  or  deciaicMB,  n  8ut«  I^guii 
tureft— BIS  thftt  it  n  eonaiitittional,  as  of  Veraaont,  Pflunarinjua, 
Delaware,  Keatuckj,  Ohio,  and  Lou istanar— throe,  thai  ia  not 
const itutioial,  n  of  VirKioia,  Sooth  Caroliaa,aiHi  Oeoagia  wmi 
were  all  to  gWe  opinions,  probaUj,  the  ux  wodd  Incrakae  to 
StcT.  N.   thirteen,  and  Ibe  three  to  elevra. 

Varying  The  varying  Hotiotu  of  parly  men.     If  we  voald  know  ho* 

notion*  or  one  of  thero  construes  the  con«titutkin  and  laws,  we  ■«(  ii^ 
partj  men.  qQi„  whether  he  ii  is  the  majorit}'  or  miootit]'.  Men,  BaunUy, 
enlarge  powers,  when  in  their  o«ra  hands,  or  the  kaada  of  tbeir 
frieads,  and  limit  them  when  in  the  hands  of  tMr  adtenuin, 
in  the  aamo  degree.  HaJOTities  poaaeae  and  BxenoMO  dteaa. 
Theif  passions,  feeling,  and  self  con&deoco,  ever  ioflaMBae 
them  to  extend  them,  aud  to  make  them  bear  hanl  on  opposed 
minorities,  whose  paMions  and  feelings  are,  by  natoro,  againM 
such  extension.  We  may  cits  tboiisaads  of  casesto  prvre  the 
facts.  A  few  must  auffioe.  When  a  reapectible  Dembei  of 
Congress  (Mr.  B.)  was  io  the  federal  m^ity,  be  thaoghl  tbe 
citizens  right  and  power  to  soe  a  etate,  was  the  fiunst  featara 
-in  the  Federal  Conetttaiion;  and  that  its  apacifiad  powntavMt 
yield,  so  as  to  effect  the  oommon  defeaee,  and  general  welEaM. 
When  in  ihe  minority,  his  objt«t  waa  to  ooofiaa  ill  poweiB  to 
the  plain  meaning,  and  to  Itmit  them  to  the' vary  letter  of  tba 
speeitkd  powers.  Instanco  of  a  state  lagialalare.  Ia  1786^ 
that  of  Virginia  was  in  the  miaority  in  the  Oanaial  QoieraMot, 
then  it  thought  Congress  had  no  powor  to  enact  the  aliwi  ut4 
sedition  acts,  and  that  the  Supreme  Conrt  waa  not  the  eoftnacia 
arbiter ;  and  it  strove  Jiaid  to  linit  fedard  fiowen.  In  ISIB, 
Virginia  was  in  Ihe  majority  in  die  Oenoral  Ooveraiamt,  tb«i 
her  legislature  unaniinoualy  held,  that  Coart  waa  the  eoraoraa 
arbiter,  as  above,  and  then  supported  the  very  exieaded  powcra  of 
the  General  QovernmeDt,  exercised  in  creating  and  aphoMiag 
tbe  long  embargo,  and  restrictive  qrstem  ;  and  more  eapaeiaBy 
the  despotic  acts  of  Goagresn,  eascied  to  enlbtoe  those  mtam 
utes.  In  1639,  Virginia,  on  tbe  great  aubjeota  of  the  times,  an 
tariffs,  and  internal  improvements,  was  in  the  minority,  and  her 
legislatnre  retarned  to  its  groaad  of  1796,  denied  ^e  Sapreme 
Conrt  waa  the  common  arbiter,  and  linitad  tbe  powcw  of  tba 
Union  as  much  as  posetble.    These  facts  cannot  b«  dolled. 

Take  the  majorittea  in  the  threeeaaes.  The  Virgima  Legia- 
latnre  has  made  that  Court  the  common  arbttar,  and4Kicear 
twice,  not  soch  arbiter.  Sach  changes  have  not  beenpaeoliar 
to  Mr.  B.  and  Virginia,  but  a  majority  of  promineBt  paMy  mui, 
and  of  States,  have  conducted  in  a  similar  manner,  dariBg  64 
years,  though  the  evidence  of  their  obangat  may  aot  ha  ao  veil 
preserved  on  record,  from  alt  thia  wa  nay  infer,  tkatlfca 
numerous  speeches  made  in  bo  long  a  time,  to  Mtend  or  limit 
constitutional  powers  a:iil  rights,  stale  and  federal,  have  not  aU 
grown  out  of  the  eoastitution,  aO' mvfth  as'thsy  haraoobaf 
party  le&ling  and  paaaioa,  solt*lovs  ««d  aellooofiderfMi    Xl»i*- 
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fonr,'  «e/A«ct  tk»'«Mn*'  tntfi,  |)ntles  md  MatM,  hftWftem,  at  SlCr.  SK 
difemrt  timu,  vnd  on  different  occui6Dfi,  direct);  opposedfto  v^'v'^* 
ihwMttM.     Wli«n  'KHtifl  Statea  Buppmted  the  alien  and  sedi- 
!»•  tola,  tiMir  mMohes  and  initings  were  framed  to  extend 
fUeral  pomra.— Wb«D'  the  nse  were  opposed  to  emfaargoei, 
nsUfMiom,  and  the  mr,  alt  were  finned  to  limit  thorn  po worn 
All  these  thmga  \m^n  the  neeeMity  there  ii  of  a  conttnon  arbn    S>ct.  65. 
(M,  ta  sit  and  bear  parlies,  no*  to  tfainli  and  act  )ike  tbem  ;    as  S*™"^ 
Mmpt  as  poniMtf  ft-om  party  spirit, party  Mssreas  and  feetings,  ^^.'^^^j],. 
todwide  tiM  awneroOB  conieats  that  daily  arise  among  a  free  Juial  com- 
todaetive  people,  ever  contending  for  their  respective  rights,  montrbi- 
ht  1810,  tbs  Virginia  Lagialaiuie,  inuMtnxnii/y,  proclaimed  rery  ^■ 
just'  and  ndnable  opiaions,  declaring  this  Supreme  Court  was' 
Um  eOmnon  arbiter,  and  therein  agreed,  eight  States,  to  wit, 
Nonh   OarobM,    Maryland,    Oecvgia,   Tonnesaee,  Kentucky, 
N'ew  Jersey,  Vermont,  and  New  Hampshire.     No  Btale  sppear- 
ed  todiBWHt.     (Johnson,  p.  38— anddoingsof  Vii^nia,38,  3&.) 
'  The  more  we  eumnie  these  subjects,  the  more  we  aie  induced 
to  hold  itmt  the  Slate  Legidatures  are  the  most  unfit  to  he  the 
eoDinioD  arbiter,  to  judge  and  decide  eontmrersies,  not  ontv  be- 
cmoBe,,on  sound  American  principles,  they  arc  only  laa  makeri, 
in  number  above  twenty,  end  composed  of  ROmerouB  members, 
but  betaosB  tbey  an  a  pm*y  organizad,  not  to  bear  parties,  and 
stand  between  them  to  jtrige  and  decide  uprightly,  but  to  argue 
pvo  and  eon,  and  to  be  Influenced  to  decide  bj  argament  and 
aloqnaKe,  rather'  than  by  evidence  and  truth,  dispassionately, 
ooelly,  and  impeitiatly  weired.     In  contests  with  the  General 
Ooweriiment,  it  is  the  doty  of  Slate  Legislatures  to  claim  rights 
mber  than,  to  sit  in  judgment,  and  decide,  finally,  on  the  rights 
titBf  cbim  ae  ttfmrs.     ^perienee  piores  members  of  Congress 
■ad  of  Stale  L^islatnres,  in  general,  argue  yn  and  eon,  like 
pnvliea,  and'not  rit,  hear,  and  decide,  like  judges.    To  think 
and  deeide-what  the  law  ought  la  be,  is  their  proper  business, 
and  net  iak<tf  if  tf . 

The  suppoiters  of  the  general  government  hold  the  people  •fjj^^'if^ 
mde'it,  and  have  treated  it  with  the  isonstr action  of  its  own  Govoro- 
ptnrere.     To  this,  the  supporters  of  the   SUte  gOTernments  oh-  mmUar* 
jeet,  mi  tay,  tbis  sobferts  state  soTereignty,  whether  the  nght  n'Mnti^ 
to  jodgw  bo  in  Oongrees  or  the  Supreme  Court.     To  this,  it  is  f^^^ 
aaawend,— "  The  people  have  chosen  to  trust  themsekes,  first,  „,nit  be 
to  the  plain  words  of  the  ioslrument  (the  Constitution)  and  such  supportad." 
CODBtTucLion  as'the  government  itself  in  dcmbtful  esses,  should 
pnt  ou'its  own  powers,  under  their  oaths  of  office,  and  subject  to 
tbeir  rwpuswibitity  to  them  ;  just  as  the  people  of  a  Stale,  trust 
tfaeirown  Slate  0(»nrnments  with  a  similar  power.     Secondly, 
ttaey  faaT«  repeaad  their  trast  in  the  efficacy  of  frequent  elections, 
«iK)in<tbeir  own  power  to  remove  their  own  lerrants  and  agents, 
wtMnever  they  see  fit  cause.     Thirdly,  Ihey  bare  reposed  trust  in 
lh»  judiotal'  power,  wbieb,  in  order  it  may  be  trust-worthy,  tliey 
Iwre  nra4e  aa. respectable,  m  disinterested,  and  as   indep«ident 
■>  pnetiosble.    Fourthly,  they  ha*e  seen  fit  to  rely,  in  case  of 
~~~'iy, «  high  sopnlicnoy,  on  their  known   and  admitted 
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Sbct.  ST.  power,  to  ritar  Of  urawl  the  c— nil«lioe<pMrMMf*yiB%, 

^•^■v^./  wfaMwwr  BXpniflBce  whail   psiirt  oat  deStetk  or   uBiierfeetiaH;. 

ADd,  finkll;,   the  peoplo  of  tb«  Uokei  8UU«,,kafe,  M  n  tUM, 

IB  na  WBj,  dtredij  at  indirecdj^  taHutiaimDf  atats  IngiitilMiB 

to  conrtrue  or  inteipTet  <Aetr   ta0i   ititlnim«at-or  govarwoM, 

mnoh  lew  to  iatorfera,    by  thoii  own  power,  lo-urctf-ita  ooMW 

Md  oporetiona."     [Weboter'i  9d  ipMcta.  |ip.  eSLSS.] 

Sect.  G7.       Ii  ia  impoaaifato  to  see  twwths  kgiaktura  ot%  iiagte  iM* «•■ 

Uowaiu-    ban  power,  fiaallj  and   alone,  to   oWMtnao-inttrf  CeagliMy 

tn^r" u*   ''°*'  ^  plMwore,  to  aflnnl  it.     Tbo  peopte  of  mm   atUe,  nmlf- 

Raani  ii      caBoot  han  power  to  antborise  tbeai  legialrtore  t»  enaal  %a  act 

m^joiii  in  ofCoagreae,  the  aolofaUthepeofJeoCtwen^-'IbaEaUlsa.     AA- 

•  CoD^aw  jgjt^  for  argunent  sake,  the  people  of  Sooth  Gaaolioa  an  aa  aor- 

bg'a^m-  *"'Sn  u  t>>e  people  of  HoBeit.     Sorel^r  if  tbo  poople  of  Roaawy 

mon  u-bittT  bj  tkeir  a^ots,  meet  in  a  Congreaa  of  bM  ttn  Stateeof  Eonpe, 

■Dd  b«  empowered  to  ottlain'  aad  eatablnb  netUeal  righte,  and  thgL  Ge»- 

booDd.         greaado  Bo,aiHl  it  b'a  queation,  if  it  haieaoeedM  it»powaa,aiid: 

the  partiea,  alao,  oonatitulB  a:tntMwal,  and-  *eet  itr.H  Ifae  jodiciar 

power  to  conslroe  the  acts  of  Coogtev  on  tbe  auhjeet  oi  neakak 

Fight,  evea  bclofe  that  trrtmoal  decide  tbe  queation,  bew  aae  Aa 

people  of  Russia^  even   b^  their   despotM  eaipWMV  to  take  tlw 

qaenioa   from   tlwt  tribuoal,    decide  it,  awl   froe  tbemaelraaT 

'WonU  not  the  other  atates  aay  to  ftnaiin,  joa.coiieaBted  to  bwa 

party  in  the  Coogreas,  and  joiaed   in   eet^iahiag  tbs  tnbOBal, 

wkh  power  to  interpret,  finally,   the  aota  at  Coitgme  telatiBg  (» 

neutral  ligbta.     Bossia  ea^,  I  an  a  aonmign  naliooi.  aad  my 

aubhine  sorereigntjr  ia  dmre  jvdieui  oagaiunee.     WooM  net 

the  other  saf,  you  abould  hare  thnight  of  that  befim  foa  joiwedt 

in  tbe  C(Higr«9f,  and  id  cooaUwtin;  that  uibwiaL     la  it  net  ia 

the  rerjt  nature  of  aoTeretgoty  aod  of  goterniBeat,  tat  aotoei^R 

tj  to  come  in  queatim  in  the  judicial  eonrla  of  a  mtiearT     Btap« 

poae  the  people  of  South  Carolina  had  this  poww  aattBiithariaw 

Booth  Car-  their. legielatara,  wbeadid  they  do  itt     Neveb     Webok   iMo' 

"I"**-  their  constitulioo,  we  find  no  aooh  authority,  eaqireaaed  ea  in* 

{died. 

Ban.St).        Id  the  neit  plaoe,.(fafl  State  floTeBBtaentshaw  aaowyo— ' 

State  Q«t-  aad  aieans  granted  te  them   to  dcfeod'  themaeiraa^  and  retai* 

?™^?^     their  power,  than   the  Geovral   (SoTemnmnt  htat     That  has  no 

l,,^  BMM   ^^"^  ^  the    Legialaturee,  KiecotiTex,  or   Judioioaciee  of  th« 

(if  m1C<)^     State,  to  watch  and  defead  it,  and^to  prevent  meattrea-enoraaoh' 

faaoa  ud     log  on  it.     Directly  otherwise  is  the  eaaeof  the  State  Oo«a»< 

m^otaetioD.   ments.     First, tbeyhave,  ataJI  timee^tbeiireeBalocBnOoagnaar 

"*""-      all  elected,  and  olten  iaatrnctad  by  8taW  Legiaiatiiraa.     Na  law 

can  be   pasted  by   Coi^resir  and  eearaelgr  anf  afipaialiwenia  Wi 

office,  be  made,  without  Uieir  eooaent.     These  aeratoni  are,  oc 

ought  to   be,  security  enoag))  U>  preaecre  8tala  OeaemM^tta  iai 

their  proper  plaoes.     Secoifdy,  wkea  tl 

the  State  govemnrents  can   bring  into'  i 

gOfernoTf,  nomerous counsellorB,  D^OOOaod mora-MaMn  , 

tativea,  100  and  more,  supreme'  state  jiidgee,  andbalf  a  aiUioa 

more  of  state   offioers,  omttting  a   hoat.of  qnita  ioAeiora' 

Tfaay  hava  aa.  tbeir  ndor  nevly  all  (be:  t     ' 
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MttlMiW— the  bat^ttia&umtm  of  Ihv  nilhJB  ud  cl«^jC' Third*  SK*.  50. 
If,  to  tbe  parposes  of  amen^meats,  Slate  J^iaUturea'wn  ex-  ^••^'v^^ 
press  opinion ■  on  the  bgIb  of  the  General  GorernD)eQt,.ia  tbey 
hare  dooe,  frequently.  The  General  GoveromeDt  has  no  nieh 
right,  aoi  ever  haa  exer.eised  any  such..  If  Carolina  abould  re* 
■lore  Locke's  feudal  ayslem,  the  General  GoTernmeat  would 
have  no  conatilulioQ^  tight  to  express  an  opinion  on  the  aubjeoL 
Fedefai  officers,  as  individuals,  might  say  it  is  a  bad  thing,  so 
might  oar  wi tea  Mid  children. 

Fourthly,  the  States  can  exist  in  their  present  fo^m  though 
tlie  Oeoeral  Government  cease  to  exist — not,  that,  if  they  ooMe 
to  exist.  Another  way  to  preserve  tbe  State  Governroents  is, 
bt  governors  and  other  principal  state  officers  to  respect  their 
own  dignity,  and  watch  tbe  General  GoTernmeut — not  give  opin- 
ions on  small  occasions,  especially,  not  to  give  erroneous  ones — 
Look  well  to  the  first  Cromwell,  and  to  the  first  usurping  faction^ 
monarchical,  aristocratic,  or  democratic — Act  cautiously  but 
firmly.  One  way  to  degrade  the  Slat&.Gorerotneots  is,  for  their 
principal  rulers  lo  forget  their  own  dignity  and  duties,  and  to 
become  caucus  nten  in  federal  elections,  so  divided  into  elec- 
tioueering  parties ;  and  destroy  their  influence  entirely,  by  giv- 
ing opiaions  on  the  same  poitit  or  measure,  directly  opposed, 
fooie  to  others,  as  is  too  usual.;  Aa  to  federal,  judicial  usorpa- 
tioo,  if  it  shall  ever  exist,  it  may  be  beat  to  leave  it  to  the  Statt 
Judiciaries,  which  will  best  urtdeistand  it,  and  more  steadily  and 

Jerroanentiy  resist  it,  thao  annual  legislators.  So  these  State 
udiciories  have  the  very  books  federal  judges  build  an,  and  can 
ably  use  these  very  books  against  them.  All  men  love  to  retain 
power,  and  such  as  the  federal  judges,  usurp  and  gain,  generally, 
state  judges  know  they  rausl  lose. 

Finally,  among  all  the  wonders  of  our  wonderful   age,  one  of   8i».  69. 
Ihe  greatest  must  be  the  assumption  of  one  of  twenty-four  State  CoDcliiuon. 
Legislatures,  uuited  under  a  conatilution,  not  in  a  seventh  part  yi^^^'g^. 
con^et  i  claimiog  the   rights  of  its  State,  so  itself  the  party  barrotimM. 
clumanl,  at  any  rate  the  claimant's  ageut ;  then  assuming,  it  has,  NaliiGaa- 
at  its  pleasure,  a  eonslitutienal  power,  peactably,  tnd  Jijutllj/,  to  ^'°''  V°'. . 
construe  the  constitution,  ordained  and  esublishcd  by  the  people  §'J|^^2^ 
of  all  tbe  stales — ihea,  ia  substance,  to  annul    the  laws  enact*  iUgfai  and 
ed,  by   all ;    in  the  enactment  of  which  this  very  legislature  mtut  and 
Was  a  party,  by  senators  of  its  own  choice)  liable,  as  is  the  prac-  "*  ^* 
tice,  to  its  instructions — laws  confirmed   by  a  President  in  the 
election  of  whom  this  legislature  took  a  part,  and  in  whose  elec- 
tion its  constituents  immediately  joined,  which  constituents  also 
joinedin  establishing  the  SupremeCourt,  the  common  arbiter, with- 
outwhich  common  sense  seestbatthe  Constitution  can  be  of  no 
value,  perhaps  an  evil,  as  it  affords  so  many  matters  of  perpetual 
controversy,  strife,  and  civil  war,  if  there  be  no  common  arbiter 
to  decide  disputes— all  tliis  after  this  Court  has  acted  the  part  of 
the  common  arbiter,  40  years,  without  objection,  except  by  dis- 
^pointed  and  dissatisfied    mituritui ;    not  even  by  Virginia, 
when  in  the  majority.      All  this,  on  tho  groundless  assertions, 
tbat  the  coastitution  of  tba  Unitsd  Slates  is  9.feHtreiiv€toti^tit- 
10 
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I  •■uagB(|l«,aiMlthetUtepartiwtoit.u4rtIn«tnidaM,  »r^ 
*  putiu  te  •  tr«»tj[,  haiiag  no  conwea  ■rbitn.  It  eertaiulf 
pould  be  aadeH  to  »ppoM  notiona  le  ibMiid,  wbm  tbs;  Bot 
#&M  thfl  ftToHwl  aotiona  of  ro^couble,  but  diiKppeiiiled  minor- 
ities, afipecially,  Soutb  of  tb«  Potomu.  Tbough  ewk  Suia  W 
M  eoinpletal;  liaked  Id,  Mid  bound,  utd  hii  reiuned  bat  % 
■bafo  of  e*en  iatera^  power,  u  ths  vithoritiw  eit«d  in  tbcM 

egfi,  and  otkei  rscprdi  ibev,  jr«t  >  penaUiit  Id  Coogreas  ia 
lud  to  uMit,  tbat  an;  one  (tf  Uinr  M  u  loveraigD  u  Ruwia. 

ViBalljr.  ttffiiiy  bq  caafidenlly  waned  that,  on  trial,  it  will 
b«  faapd.  l>t.  Totallji  inptKCticable  lor  ■  MiU,  pMCMUy^ 
t«  QuUiiy  01  to  Mispcnd  an  aet  of  Ooopsw,  within  itself,  white 
it  niofcinr  a  nMmber  of  the  Union. — 9d.  Impractioable  ftu-  it 
to  qeaie  to  be  a  mesber  and  aeparats,  blit  on  retw&rfiMMi^ 
^inciplM,  and  by  exerting  superior  force. — Sd.  If  there  shaQ 
prar  be  a  separatteu  it  will  be  a  lepaialion  of  a  soficient  noi>- 
bei  o|  contigUBUi  Stales  to  forn  a  new  and  Mapectable  Qo*  era- 
tvent-r-apticipatiDg  wan  and  feelins  BuSaient  ureogth  to  defend 
tbsMaeltei.— 4tb.  (fiuch  a  number  ihall  nnite  for  tba  pnriMae 
•f  aepatation  and  the  otbei  itstea  ifaall  at  ftrat  be  inaettre,  or 
^ili^lf  tct^uieaoe }  mod  iia  im^tat  pnpmrty  &/  tit  IMittd 
0t*U*  will  be  a  boos  of  contention  and  with  other  caoaes,  wiU 
in  time  bring  on  hot  eoniention  and  war.  or  prore  a  separaiiop 
&i  woiM  than  compromiie.     Let  time  teat  these  positions. 

As  to  the  first,  iwUificatitm,  a  new  name,  but  an  eld  subject. 
The  long  and  ruinous  embargo  and  restrictive  eyslera,  lor  yeat^ 
in  the  East,  taxed  in|«nuity  to  the  uttermeat  to  diaoorer  waya 
and  means  ta  teiiniaate  those  erils,  and  to  defeat  the  TLCioaa 
Qperatioa  «f  tl)e  smbaigo  and  restraining  s«ts  ef  Coogreaa, 
which,  in  some  years,  lowered  the  value  of  estates  in  nunj  sea- 
poru  frpm  two  to  throe  hundred  pet  eeat.  For  jears  ibeie  wt# 
much  excitement,  infiammatoff  pieces  were  published,  lon4 
threats  were  utteied ;  legislatures  roared  ;  eaeited  men  met  in 
variola  conientioaa,  made  and  heard  warm  and  bold  speeches; 
propoeed  various  remedies;  one  to  find  the  nn constitution slttgr 
of  those  acts  in  the  Judioiary ;  another  to  resort  ta  snspandinf 
or  nuiti^ing  state  tegialatioM-^many  ware  eonfident  the  Jo^- 
eiary  'vould  decide  the  embargo  acts  weM  uneonatitntioaal 
and  toid^-K>|i  trial  they  trere  disapfMinied — some  few  men 
nuHl  excited  proposed  stale  legislatioB,  an  aot  for  seising  the 
Aavy  jard  and  oUiee.  properly  of  ibe  United  States  ;  not^rato 
men,  fooking  to  the  Iqws  aod  conseqoenaes  asked  bow  could 
this  be  done,  whilst  the  stale  kept  iu  seat  in  Onngress,  and  pro- 
fMsa4  to  be  a  member  of  the  Union,  and  gorarned  on  its  tnm 
prinoiplcs;  obeerving  such  a  seiiue  could  he  only  on  the 
ground  qf  separation  and  rerolntionary  principles  above  law 
aod  constitutions  i  as  the  most  eaoited  did  not  wish  for  separa- 
tian.  ttiat  schema  existed  its  houi  and  was  beard  af  po  more.— It 
is  be](eve4  the  highest  maasusa  proposed  was  state  laws,  to  be 
^ad^d  SQ  fur  to  laake.void  the  rereaue  acts  of  Coagreas  u 
ta  turn  the  impost  duties  and  oLhat  federal  taxes,  aeilaoled  in  the 
stale,   iate  iu  Uea^ry:,  U  apply  ihan  to   deftace  and   cunt 
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for  lh«ra  in  firiuT»— A  Itttts  nfleeiMA  cdntibobd  theto  noi  My  9Ut.  •ft' 
the  ittsgtlitjraf  this  pMJeot,bnliuAftiIitjfi»TT&ritiiigti>bvKn>Tdv  i_^  _-^t 
sons*— this  tchttim  was  dfc^tlmMtBSMwii  «  naiAed.-^Ninnei^ 
SBi  other  plana  wftra  ynipMtd,  aibh  one  (tf  which  wSb  fcand,  ad 
axaniiM^ii,  to  maka  bad  wortd  iftiopted.— ^ii  the  Whol^,  ob 
7«krB  oppfeestMa  Mrereir  Ml,  and  ramediea  [jtopoiad,  ifo  dm 
Aoidd  b«  found  thai  woald  dot  ia  kU  probiibilit]',  iciecease  th«  oniil* 
faig  erila— 4Dd  it  it  Well  that  nfodetate  ihen  in  the  end  prevailad. 
Usn  Terj  firmly  attached  U  the  Uni^D  and  *ery  readily  piuM 
their  war  taiea.'— Ih  raaHty  the  dinStitfied  states  and  the  Oem 
«ral  GoTWdnleDt  in  sabeUde*  if  not  in  words,  niAda  MtiaAetBry 
arraBgamaal  aa  the  public  reeords,  fiiiHy  examinnd,  will  prove. 

3d.  As  K>  soparatioa — it  wai  not  tBoi^ht  of  enough  to  tead 
id  any  aerioaa  pro^uta-^tn  cavcib  fa«at,  one  or  two  might 
'  mention  it,  though  the  writers  has  &Dt  the  least  knowlad^  any 
on«  evsr  did  ;  benee  he  oan  add  nothihg  sA  the  sabjeftt  of  hj^- 
Nation.  Ia  the  ISih  aeotien  are  fetftted  the  very  bomplioatM 
allefianoes  in  lh«  United  State^.^Clear  it  ia,  that  whilst  these 
can  be  pleaded  iu  the  Judidiariet,  there  can  ha  no  aeration  ; 
another  proofs  one  can  be  only  Od  revolutioiiarg'  praroi plat,  that 
diaregards  all  alle|iaBce  whieh  waa  the  CUb  in  out  rerdntmtv 
whenever  it  fvqaired  the  laws  Af  peace  ta  be  silent,  as  mild  at 
it  was. 

.'.3d.  Men  of  (he  nortfti  noH  Mcil«d,  tbtMight  they  muU  eartf- 
fUlly  read  the  oohttitntioas  and  lafrs,  ^d  be  gormoed  fay  their 
t  me  Uianing.  It  leemsj  tliey  had  net  leaf 6t  tita  new  grvati  of 
fctoteaciioni  "(be  feeltRgs  of  honorable  juelioe,"  *ell  Wdifiad 
If  p  by  goad  diafters,  good  wine  aild  ge6d  sfmechee-r-Mfiu  of  thh 
B  eiilh  put  down  afparatieh  t(s  the  sblMmie  ofSoath  Caroliaa  only. 
Wfaaterer  South  Cartdina  may  think)  she  is  driving  to  ttpar^ 
tien  ta  »ecuiiim—HaB  sortte  of  h€r  oWn  eitizens  see,  and  pr»> 
nouace  her  ptatleabk  nuU^ealie»  «f  OotogressiMial  aA«i  t 
delunoB.  It  is  flttfprisinf  te  obserrb  how  inattealire  her  prin- 
cipal speakert  adH  writttrs  are  td  coniftqnefKes-Mfat^  seete  to  be 
■  low  ambiiieiM  men,  williijg  to  kbep  or  reeeire  offictfs. — Th^ 
teU  US  of  their  hi^fh  minided  patriotiaA  !  As  lofty  as  it  is,  we  find 
il  Ki&ited  emiret/  to  iiitie  two  habdred  and  nxteeolh  pKrts  of 
the  BBlion,  eiaelly  to  their  feletiiob  limttt. — One  df  her  moA 
nodersie  sofls,  (Col.  Drayton,)  July,  ISW,  says — "  In  the  ordii-  ^«T-  **■ 
Btry  adniiiiistriEiaftoraffiurstbettsenkmdra  iightof  a  m^ljoTtty  ^l^lraaud 
to  bind  the  peo]rie  is  1  nikr«  trobiia,  and  he  added  "  the  right  Af  ukaa  by 

I  .state  to  a^eede  frdm  the  Unibti  I  Utiqualifiedly  eone«db:"'^  ELCuoUnfc 
f  this  ke  tree,  on  whtM  gAiAnd  da«t  S(mtb  Carolina  oondeAiA 
the  EaM^n  States,  even  if  thAy  neant  seeessioni  the  acni  yesra 
thny  Wtre  op[irieased— their  mtvemeats  in  tha  time  irf  the  war, 
iMd«  Do  difference)  beeanso  the  war  itririf,  and  alfane,  ciumfl 
tb<toe  MoTbmenta.— ^But  the  Easteril  states  did  aot  mean  beoea- 
aioa  t  bill,  totally,  denied  the  righf  of  a  state  to  sbo^e/^Aa  M' « 
m^orily  in  Congresa,  biadidg  th>paopte  "  in  Ao  ordinary  adnift- 
istraiiw  of  a4atf*,"  it  mkf  Se  obberfretl  they  submitted  lo  be 
bound, — except  first  when  they  alter  tlie  constiinlion,  b  legal 
•dime^    ild.    Whett  tbcy  M*  fil  (e  maka  a  rnwAiMm  ^  bM  irho 
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.  dsciiis  and  tnalcajitf  Anj  twentj  fifth  part  of  the  nation 
<  whenever  that  part  ]>lea9es1  SeceBsion,  not  asientetl  to,  drawa 
ths  eword. — A  state's  ri^bt  to  secede  it  new  as  is'  South  Cut>- 
lioa'a  nnlliti cation. — Neither  has  ever  been  admitted  or  daimed 
north  of  South  CaroliDa.  Col.  Drayton  sbjb  a  rpajority  niaj  bo 
a  faction  ai  well  as  a  minority. — Does  he  reflect  that  in  a  nation 
of  vast  extent,  and  of  various  sectional  interests,  the  lawsof  Aon- 
est  majorities  may  often  bear  hard  on  minorities  ;  and  that  emcb 
minority  may,  and  probably  will,  have  its  (urn  1 — the  East  had 
its  turn  sBven  years  and  found  relief  but  in  Union,  aa  abovs 
■tated.  The  East  thought  the  majorities  that  voted  the  embar^ 
in  an  error,  but  not  factions ; — Those  majorities  were  mainly, 
land  and  slave  holders,  South  Carolina  included.  Will  she  say, 
they  were  factions.  Clearly  as  much  factions,  as  tariff,  road 
and  canal  majorities  are. — In  neither  case,  were  or  are  the  ma- 
jorities ftcti(»is ; — but  larger  tectifmai  interests  in  both  cases, 
acting  on  the  principles  of  human  nature,  and  bearing  hard  on 
minorities,  in  which  men  best  learn  wisdom,  if  they  only  hava 
■ome  reflecting  men  to  control  mad  ones. 

When  the  constitution  was  formed,  the  great  sectional  inter- 
eats  were  those  of  Eastern  commerce  and  fisheries;  of  tha 
public  creditors,  mostly  east  of  the  Potomac,  and  of  southern 
planters,  men  rich  in  land  and  slaves ;  not  in  money,  or  as  cred- 
itors ;  hence,  naturally,  opposed  to  taxes  and  plans  that  require 
money  ;  sometimes  a  useful  check  to  prevent  a  waste  of  it — Since 
■  great  manufacturing  interest  has  grown  up  in  the  Eastern, 
middle  and  western  States — and  a  great  road  and  canal  interest 
in  the  Western  and  other  Stales. — Some  early  foresaw  somtt 
great* sectional  interest,  might  by  Union  or  otherwiM,  oppress 
the  smaller ;  hence  specially  to  be  guarded  against. — From 
early  times,  two  ways  haee  6«n  adopted  (besidea  our  osnal 
checks)  to  prevent  hasty  enactments  of  law,  improper  treaties ; 
too  many  impeachments  and  amendments ;  one  way  requires  m 
vote  of  two  thirds  ;  the  other  the  veto  of  the  first  magistrate — ■ 
two  thirds  in  great  cases  in  the  confederation  ;  so  in  the  consti- 
tution to  amend  it ;  to  ratify  treaties  and  to  convict  on  impeach- 
ments— the  veto  in  all  legislation. — Like  caution  of  two  thirds 
has  been  often  recommended — by  Virginia,  &.c.  to  regulate  com- 
merce and  pass  navigation  acts — by  several  amendment  writers 
in  other  cases — by  Eastern  States  in  January,  1815,  to  inter- 
dict commerce  with  other  nations;  to  declare  oATensive  war,  and 
to  admit  new  States, — I'he  first  sectional  oppression  severely 
fell,  was  of  Eastern  commerce  and  fisheries — reducing  the  value 
of  real  estates,  in  many  seaports,  from  two  to  three  hundred  per 
cent. — The  veto  is  a  common  American  principle  and  in  th« 
hands  of  a  Arm  and  Judicious  first  magistrate,  state  or  federal, 
may  be  often  used  to  good  purpose,  to  restrain  majorities  less 
than  two  thirds  going  too  far. — The  other  way  requiring  two 
thirds  in  ^rlain  eases  afi^cting  Wtal  interests,  especially,  ge<»- 
raphical  anB  sectional,  I  do  noT  think  has  been  carried  ux 
enoagh. 
If  a  Slate  has  a  constitutional  right  to  aeeed*  ti  Ma«Tt«d  bf 
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Cirf-  DnjteB  ud  Col.  Hunilton,— «ecediB;  it  becooMt  antirelj  flier.  8ft, 
■eparate,  &  new  D»tioa  free  to  act  ■•  it  pleases. — On  tbta  ^roasd  n^V^^/ 
k  Sute  in  time  ef  war  can  rightfully  aecede,  and  of  course  maka 
■  separate  peve  or  join  the  anem;. — Surel;  such  was  oot  tba 
Opinion,  wban  some  absurdl;  thought  Eutern  Statu  meant  to 
Kcede. 

If  South  Carolina  Hvere  herself  ironithe  Union,  b;  her  own 
act,  what  will  she  do  vilh  the  pabtic  debt  and  her  federal  cred- 
itors 1  Clearl]'  she  can  take  with  her  no  part  of  tbe  Dnitod 
States  MOpertf  or  treaties  t — The  treaties,  navj,  and  nary  jards, 
public  iaada  and  boilditigs,  posts  «f  fbrtificalioDs,  &e.  &c.  must 
remain  to  the  Union. — In  fine,  near  all  tlw  threatened  avils  of 
aecessioD  arise  from  denying  that  the  Judiciary  is  tbe  common  tri- 
bunal to  decide  if  acts  of  CongrcM  are  constitutional  or  not — tbe 
Eastern  States  admitting  it  to  be  lueh  a  tribanal  tended  greatly 
to  prevent  extreme  neasora  wkvn  they  vara  suffering  nnder 
tba  ambtrgo,  &«. 
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NOTE  A, 

Ai4fl«r  Iks  U)Ml>«f48  fMn,  Htnb  fer  Iba  ftnl  tim,  tiluM  tbd  arft- 
nioceof  July  13,  17S7)  u  s  Virginlt  pnidilUioil  (  In  ■abrtawM  Hr^  ivAfk 
■oD'e,  il  is  mUetnt  to  Aompara  it  witii  ^»  ^l«i  or  #Mdft  (not  ordtnUibe) 
of  April,  118*1  »  Dnhr  to  (riimtf  htm  rw^  gnmtiiUbM  tiM  tklsortiaii  ofS**- 
KtoT  B.  is,  Ifaflt  tbcOTtKoatic^  oi  'B7  wU  "  oiHefljr  copied"  ftoM  hk  ^a»r— 
To  (hose  who  mdie  th«  compifiaon,  imt  •  word  need  b^  raM  to  reAit*  hit 
usertion—OR  the  &6e  of  thorta  itw  diieradoe  ■■  *>  (iaiUo  Mid  MaamtMr^ 
But  thousaed*  km!  hiri  tfetobmaf  •ilensi^eJjr  pablisbodf  wb«r«  ob*  mtikt» 
this  com psrison.  Ilis  surpriHiog,  &t  this  tate  da;,  thU  tlM#  ckin  fa  nftfc 
(or  Virgiaim,  never  made  by  herself. 

Ah  but  few  powesa  the  Journals  of  the  Old  Congress,  in  which  Hr.  3w£- 
ferson'B  plan  of  '84  and  the  ordinaoce  of  '87,  fomod  by  tbe  Miihc^,  are  re- 
corded, it  is  proper  here,  conciiielf  lo  point  out  the  material  difference  be* 
tween  them. — 1st.  The  plan  of  '84  is  coolaioed  in  two  pages  and  a  h&lf ; 
the  ordinance  ot  '87  in  eight  pages. — 2d.  The  first  page  in  the  plan,  ot 
resolve,  of  '84,  is  entirely  omitted  in  the  ordinance  of  '87. 

3d.  From  the  remaining  page  and  a  half  of  the  plan  there  appears  to  be 
transferred  to  the  M^inance  in  substance,  these  provisions,  to  wit.  lat. 
"  The  said  territory  and  the  slates  which  may  be  formed  therein,  aball  ibr- 
everremuD  apart  of  this  confederacy  of  the  United  Stales  of  America,  rab- 
ject  to  tbe  articles  of  confedeniibn."  2d.  "To  all  the  acts  and  ordinan- 
ces of  the  United  States  in  Cougiess  assembled,  conformable  thereto." 
3d.  "The  inhabitants  and  settlers  in  the  mid  territory  shall  be  sobject  to 
pay  their  part  of  the  federal  debts,  contracted,  or  to  be  contracted,  to  be  ap- 
portioned on  them,  by  Congress,  according  to  the  same  comnrao  rule  and 
measDre,  by  which  apportionmeola  thereof  shall  be  madeontfaeother  states." 
4th.  "  The  legislatures  of  those  districts,  or  new  States  shall  never  inter- 
fere with  the  primary  diaposal  of  the  soil,  by  the  United  States  in  Congresa 
assembled  ;  nor  with  any  regulations  Congress  may  find  necesnry,  for  se- 
curing the  title  to  such  soil  to  the  bona  tide  purchasers."  dth.  "  No  tax 
•hall  be  imposed  on  lands  the  property  of  the  United  States."  6th.  "And 
in  no  case  shall  non-resident  proprietors  be  taxed  higher  than  residents." — 
It  will  be  observed  the  provisions  4,  5  and  0,  some  now  view  •■  oppresaiva 
to  the  west,  were  tskeo  from  Mr.  Jefferson's  plan — Tbe  rendae  of  tbe  or- 
dinance of '87  consists  of  twodeseriptionB,  one  original u  tba  provisons  to, 
prevent  legislatures  enacting  laws  to  impair  contracts,  tiiuiisiiasUj  made — P*^ 
to  secure  to  tbe  Indians  their  rights  and  properly — part  of  the  titles  to  pro- 
perty made  more  purely  republican  and  more  completely  divested  of  feu- 
dality than  any  other  titles  in  the  uniot)  were  in  July,  1767 — The  Umporwif 
organization  was  new — no  part  of  it  was  in  the  plan  of  '84 — The  other  de»- 
cription  was  selected  mainly  from  the  constitution  and  laws  of  Massachn- 
seiis,  asany  one  may  see  who  knows  what  Americaji  law  was  Id's? — as  IsL 
Titles  to  property,  by  will;  by  deed,  by  descent,  and  by  delivery,  cited  ■ 
(oitminthe  7th  Volume  of  this  Abridgement,  page*  gf" " 
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Mty  be  AwtnmA  IhU  tWw  te  tandi  onaa  taking  not  it*  )inpi»te«1,  nt  \UH- 
are  uautti;  permtmeiU. — In  thia  ease  Ihej  were  planted  ia  4Q0,()W>  t>}IWm 
mikaof  iwtUorT,  and M<A  root  aBWuinteodad-  SiL  AH  thff/iwiiwnt'a',* 
j>T]Mtuai  artieUt  of  ttmpatt,  4X««pt  u  bolonr,  aa  Ub  Saeuruif  bntv-  TV 
Ugiona  iibenj.  Sd.  The  vsacnlial  parta  of  a  tHlIofrighta  defJ^Ttflg  U^t 
r^^on,  moiNiitj  and  knowleijge,  h«iBg  naeeuaif  to  good  gvief«inw)t  4P4 
t^  bappi»eai  of  mankiiu],  aobcolt  wd  thft  neaoa  of  edncUMtit  ahaH  f<>rai<W 
ke  siHouTBge^.  Tlwae  aelaclioDi  from  tha  oad«  cf  Ma9n«)MU[B|t9,  ^^  %\^ 
tba  titles  to  proper!;  bua  eaMiod  fu  W  an  etUMin  nod  Inatiw  ioAwMf: 
■a  tka  WmI^  awl  of  (1m  moat  repnUicaa,  Mtaial  ud  bftne&cwl  kin4 

The  •TganisatiMi,  prasidinf.  aSeer»  to  aeiect  or  ntnke,  ta  i^iA*  Of)  an4i 
•sepnte  lawa,  beinf  Itmperatr^,  wa«  nM  deaaed  an  HnpertMlt  pvt  of  titfti 
«id(iianc«  of  '87.  Charlaa  Puuknej  aaaiatod  in  tUiking  out  ^  pKt  of  lAW 
in  n«6.  «• 

Tlw  6tk  ainieio  of  coaapaet,  tke  qlai*  anicK  »  impwfootl;  nBderatfl«fi-'« 
ha  hiatM;  ia*— in  1784  a  MmmiltM,  eonaiating  of  Mr.  Jq8HK>q,  Mr.  ChMe^ 
nid  Mr.  Ifowelt,  rcpMtcd  jt,  a«  a  part  of  the  ptan  of  tTS4.  Tkia  Coiifi«M 
atr«ek  pat;  qoly  tyo  neBabars  aiuiih  of  PMuajilvania  aopfmrMd  it-^)| 
Sorth  of  Maryland,  praaent,  rated  ta  paeiepra  it,  as  to  qxajud*.  ila«ory>  W 
w*a  impaaieot,  Firat,  n  it  admitted  alavsrf  till  the  yeu  ISODt  Sflwotd.  it' 
adnt^ted  alavary  in  <ar;  oonaidarable  parte  of  the   (eniutry  foiovei,  W  vill: 

Kpear  on  a  critical  eiamination,  especially  in  the  parts  owned  for  iQM  by 
ench,  Canadian  and  other  inhabitants,  ea  their  property,  provided  for  only 
in  the  ordinance  of  '67.  In  this  ordinance  of  'B7  slavery  ia  excluded  Crom 
iM  date,  ancj  fbterar  Aon  eaqry  part  of  the  wkole  "  benitory  of  |be  UaM^ 
Statea,  Noatk  Weat  of  the  River  Ohio,"  afar  all  wbieh  ibe  ordinviee  ei*l4l>^ 
liahed  fo*eramei>l. 

The  amended  riaae-  article,  ai  it  is  in  tha  of  diaaace  of  '87  nu  a44<d  Off: 
tba  author's  motion  as  the  Journali  ahcw-ri-waa  not  reftDrM4> 

In  tbe  said  7th  Tolume  published  in  1824  full  credit  is  given  to  Mr.  JeC> 
feraon  and  Mr.  King,  on  account  of  their  «Ia*e  article,  too  limited — amend- 
ad  IB  July  '87  br  eitendiBg-the  ordinaoee  of  that  date,  so.  tbe  slaTO  article 
IB  it,  otcr  tka  whole  teitiiory  and  to  take  effect  from  tbe  data,  la  I SQ3; 
tba  lodiaa  article  was  made  a  fondamanial  part  of  a  Southern  compficfc— * 
The  provision  at  to  impairiagcoattaet)  was  afterwaHa  adopted  intetbe  cofti 
atitntioB  of  the  United  States,  alao  into  the  aeveral  state  cenatUotiona,  aaA 
after  forty  yeara  exparianca  into  that  of  Virginia. 

in  tbe  great  Misaouri  debate  in  19S0,  Sio.  one  Soathera  membet,  »f 
least,  viewed  ibia  ordiaanca  aa  a.  Norlhevn  usnrpation ;  eepeoially,  ae  to  tba 
six  artiolea  of  apmpaot.  Mr.  B.  in  1880  claims  it  as  an  honor  to  Virginia 
aad  Mr.  JeSeraon.  Goi.  Oairiagton,  of  Virginia,  ap  ebaireian,  of  thi  com* 
Mtttea  profBrma,  reporwd  the  ordinance,  but  fof  oted  no  part  of  it.  Of  late 
yafua  this  ordinance  has  been  inide  a  sabject  of  particular  impoitanea,  as 
proving  tbe  authors  of  it  have  aSbrded  esaaatial  means  in  promoting  tba 
prosperity  and  ra|ud  growth  of  the  West'-rli  was  found  in  iJue  gf  eat  A^isaoqri 
d  abate  the  Soutbern  attaaipl  to  run  it  down  would  not  do.  Aa  a  western 
8«iato»aaid,  in  that  debate,  in  Congnsa,  it  had  been  tbe  cloud  by  day  wi 
a  pillar  of  fire  by  aigbt  in  setting  the  eouatiy-'O there  la  ib«  aamfi  par- 
Pfiaei,  On  Ibia  and  Boaa  oilier  disco reries,  thia  Northern  tirurpaiton,  as 
GhaHaa  Pioekney  liawed  it,  is  row  claimed  as  a  Soathern  produotioa  to 
prove  Sontbara  friendilup  totbe  Weal — also  to  prove  even  in  '87  tbe  Kwit 
HA  Mtbing  m  faMihbag  up  tha  Wast,    la  tfaii  point  (tf  «ieiw.  tba  fiwti)niU 
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not  readtir  yield  itsjoBt  elum  ui  that  baiiBeH — a  dtim  bm  dmicd  te  40 
jeara  and  more. 

On  the  whole,  if  there  be  anj  praise  or  anj  Uanie  in  thii  ordinanos ;  ea* 
peciatty  in  the  titles  to  property  and  in  the  pervutiunt  parti ;  so  the  nxMt 
imporlanl,  it  belongs  to  MaaMclmsetts ;  as  one  of  her  members  forned  it 
and  rurniahed  the  matter  with  the  exceptione,  fbilowing.  First,  be  waa  a»- 
listed  in  the  committee  of  '80  in  the  Itmporary  organization  ;  aJntoet  solely 
by  Ht.  C.  Pinkney,  who  did  so  little  he  felt  himself  at  liberty  to  cotideiDii 
this  ordinance  in  that  debate.  Secondly,  the  author  took  from  Hr.  J^er- 
Bon's  resolTe  of '84  in  lubatance  the  said  six  proTisioDs  in  tb«  fourth  artich 
of  compact  as  above  stated.  Thirdly,  ha.toolc  the  ifords  of  the  sUfa  arti- 
ele  from  Mr.  King's  motion  made  in  1765,  and  extended  its  operatioa,  as 
to  time,  and  extent  of  territory,  as  is  abore  mentioned — as  to  matter  hia  inran- 
tioD  furnished  the  prorisions  respecting  impMng  contracts  and  the  Indian 
security,  and  some  other  smaller  matters,  the  reaidtie,  no  doubt,  he  selected 
from  existing  laws,  &c.  la  regard  to  the  matter  of  this  note,  it  is  a  por- 
tion of  American  law  properly  and  coareoiently  placed  in  ibis  appendix. — 
t\»t  particular  form  of  this  note  is  in  answer  to  many  reqaests,  lately  made, 
by  members  of  Congress  and  others  to  be  informed  respecting  tbsfernatioOf 
the  detail  and  authorship  of  this  ordinance,  which  in  forty  yearahasaooftao 
restrained  insolvent  acts,  stop  laws,  and  other  improper  k^ialaticm  iiapait- 
ing  sontracU. 

NOTE  B. 
As  in  the  foregoing  pages,  many  Slates  and  public  bodiei  and  public  men, 
are  bronght  into  view — some  of  them  as  being  correct  and  some  not;  it  baa 
been  thought  best  to  name  each,  acting,  speaking  or  writing  in  the  case  ;  so 
that  any  thing  said  or  done  by  either,  in  each  case,  may  be  cwrectly  ascribed 
to  ihe  real  actor,  speaker  or  writer. 

NOTE  C. 

According  to  Mr.  Madison,  as  cited  by  Mr.  Hayne,  the  individual  slatea 
may  interpose  to  arrest  the  progteas  of  usurpation  of  the  General  Oovern- 
ment ;  first  "  where  the  violation  of  Ihe  Coastitution  aball  be  of  a  nalara 
dangerous  to  the  great  purpoia  for  which  it  was  established."  2d.  It 
must  be  a  ease  "  not  obseitre  or  doubtful,  but  plain  a»d  palpable."  3d.  It 
mast  be  s  case  "  itampt  tnlh  delHterale  eottsideration  and  Jmai  adherence." 
How  interpose  T  Hr,  Madison  does  not  say  how — therefore  we  may  sup- 
pose he  meant  the  states  may  interpose,  in  the  manner  the  Constitution  di- 
recti.  If  sohisopinionsnre  correct.  The  slates  did  very  properly  inteipeae 
in  1798,  as  stated  above,  and  effected  their  purpose, 

Mr.  Madison's  second  position  slates  it  mast  be  a  case  not  obsenre  amd 
douitfid,  hot  plain  and  palpable.  His  third  position  states  it  most  be  Uaaift 
wilk  deUberide  consideration  and  final  adherence. 

Now,  for  instance,  is  the  tariff  of  1828,  a  plain  palpable  tnolation  ef  tka 
Omttitittion  T  How  stands  the  evidence  ?  We  see  how  it  stands  in  the 
preceding  pages.  One  Congress  passed  the  tariff  act  oi  1S28,  a  sncce»d- 
ing  Congress  supports  it.  It  was  executed  by  the  late  executive  i  also  ia 
executed  by  the  present,  and  for  any  thing  that  appears  it  is  supported  hf 
the  whole  judiciary,  state  and  federal — and  especially,  nine  state  legials- 
tares  have  given  their  opinions  respecting  it — Six  of  them  held  it  eoiMittf- 
tJMial  and  only  three  OBConstitutional ;  there  il  no  pretene*  thU  llr.  Ibdi- 
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ion,  cr  e*«n  Jvfemi  taaglrt  that  one  stct*  aIom,  or  evas  ■  taaatiifnt 
SmMm  has  paner  uid  right  ta  ^cm^  «n  act  of  Coogress  is  a  plam  palpdblt 
witimtiam  «f  the  CoaaUtulion,  so  v«id,  tad  to  be  iMuted  rigbtfiUly  ol'  coano. 
I*  fad  both  in  the  Geneial  aed  St&lc  GovsrameBts  a.  taat  majorilf  bold  tbo 
•ct  15  eouMituiioD&l — still  more  though  the  tariff  act  of  IlSI(ilua£xist«il  14 
jwara,  th»  tariff  act  of  18:14  six  jearg,  and  tkwt  of  1S28  abo*e  two  feara — 
Itwre  Dftver  has  been  a  cmveBtioa  of  the  people,  or  a  part  of  them  ia  tbeir 
sotweigo  ctpafjty,  formed  seriously  agaiust  il.  I'ke  dinoer  parlies  in  S. 
Casobna  boated  with  mue  and  partv  ap>sec4ie»,  or  any  litlle  colleotioii  of 
pusoDt  in  that  stats,  ^pL  up,  on  party  ptincipiea,  are  any  ibiog  but  aoch  coit- 
WBlioiM  aaseiDbkd  to  act  tw  grmt  coiutilutional  questioas.  Spcocbes,  pria- 
oipal^t  made  by  mea  eoafeiMedly  bocn«  down  aad  Murwl  in  optnoritiea  in 
CoogreM.  TtNsae  tj  Carolina  Leaders  findtog  ibe  loajaritiaa  against  tbwa 
Man  in  the  Sudt  GovarniBoaU,  bave  recourM  to  tha  pernicioua  doctiiM 
Uat  ma)acities  are  itot  w  goveni.     Even  Col.  Urayioo  says,  thai  a  majority's 

Svamiag  in  the  ordinary  adBiniatration  of  a&irs.ia  a  mare  truisni,  aa4 
r.  Ua^BC  aflirnii  this,  yet  he  ftacrihea  to  the  geoeral  goTernaMBi  die  moat 
daogeioua  a»d  tienofldoiis  pow«r.  That  is,  that  Congreu  can  exereiae  urn* 
Imuid  pow€i  to  make  new  States,  at  pleaoiue,  on  any  purchased  tenitorjr. 
1b  what  part  of  the  Cooattlolian  do  we  &iid  this  uniimUed  power  in  Congrwii 
to  Mfclte  iiewStaies«tpIeaatKe,on  any  purchased  tatritory  ?  and  if  at  all, 
iwdoiibtedly,  by  a  inajottty,  a  bare  aiajoriiy. 

NOTE  D. 

Furthn  proof  to  show  the  General  GovarnneDt  was  innitnud  solely  on 
Amvietm  prindplea,  by  the  Ptoi/le,  actiog  in  thair  sovereign  capaeity  and 
ou  raolmtioHaiT/  principles  ;  a*  early  as  Sept.  5,  1774 ;  having  its  power! 
enlarged  Hay  10,  '7fi,  and  before  the  iocal  Governnents  were,  or  could  bs 
farmed  solely  on  those  principles. 

Sd.  That  the  General  Government  eieicised  by  common  consent,  na* 
tioaal  powers,  as  before  stated  in  its  session  of  '74,  and  in  ila  May  lenioa 
of  '75,  and  even  before  July  '76  exercised  by  such  consenl,  nearly  avtirj' 
kind  of  power  it  did  before  178d. 

3d.  That  this  Goveriuneut,  ao  orealad,  de  novo,  existing  independent 
of  the  king  and  parliantenl,  thetr  governor,  officers  and  laws,  by  its  single 
act,  July  4,  76,  made  the  13  United  Calmitt,  13  free  and  iodepeodent 
iUatei,  and  then  eotuHlvlioJHUlif  and  in  a  pleadable  Jbrm  they  were  separa- 
Md  from  theJr  pareiH  Gov«nm«nt,  and  then  was  absolved  their.  allegiaoM 
Irom  the  Brilieb  crown.  4lh.  That  the  General  Government,  thus  exist* 
ing  suflered  no  change^K  July  4,  '76— hence  its  members,  in  Congress ; 
all  its  officers,  civil,  and  military,  and  all  its  commissions,  given, 
aad  laws  esilled,  before,  cwjiinned  io  full  force,  afier  July  4,  '7tt; 
as  tboj  woald  have  done,  if  then  no  independence  had  been  de* 
clared.  5lh.  That,  by  it,  the  iSfnlcf  were  created,  and  have  risen -under 
it,  in  the  acknowledged  subordination  to  il.  Q.  That  the  13  colonies  did, 
QonslitntioDftlly,  remain  SnUitA  colonies,  owing  allegiance  to  the  King, 
t  natil  separated,  and  made  Stales,  July  4,  '76;  as  the  Frsnch  treaties  re*  . 
mabaed  in  fnroe  and  form  until  Congress  declared  it  then  loid  in  1798, 
tfabugb  before  violated  by  France ;  hence,  while  so  colonies,  t!iey  could 
not  .make  a  ftthratioe  eompatt.  Nor  did  Ihey  make  one,  campUte  tiH 
Usj-oh  I,  1761.  .iiuiS'G,  177€,  Congress  tesolved  on  independence,  ftnd 
aathe  Uth-bomB  to  ytapare  tiimiatm  of  a  cytjqdentinn^  to  be  eMwad 
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timthtUimnim  mIomm.  J«ljQd,  N«w  Jemr.Bsd  Cth  '70,  VtrpBiB 
kdopted  lUU  conMitalioiu  on  ih«  general  raeoratnendBtion  of  ConfTMi. 
From  th&t  moment  all  emifined  tbeir  ideu  of/t^aiive  tompaet  to  tbe  cmnh 
fedoration.  July  2d,  '76,  New  Jersey  mtda  i  conatitutioD  for  »  ceb^, 
not  for  «  itatc. 

Farther  proof.  In  Mmf  kod  June,  '7S,  Congreis  prohibited  exporta  to 
<^bec,  Nora  Scotia,  &.c.,  then  and  inbieqaenlly  regaUted  eiporls,  ud 
forbid  the  iaruiou  of  Caaada. — On  appiicalioo  of  the  Monies,  Congieae 
ulviied  to  form  Gorernmema,  during  ttw  oontegt  exiating.  A  convenUon 
in  MaaucbHKtta  alated  to  Congresa  the  erila  she  fait  for  want  of  a  regular 
Oorerninent  and  requeeted  Congreas  te  name  a  plan  of  one.  To  prepar« 
Ifae  way,  Oon|Teaa  resolved,  that  no  obedience  waa  doe  to  the  act  of  par> 
iiament,  altering  her  charter-gorernnwnt,  and  that  the  offices  of  the  Kiag'a 
goveroora,  &e.  were  racant,  and  then  ad*ised  that  letters  be  sent  to  her 
towns,  to  elect  a  ooiiDcil,  to  supply  the  places  of  the  old  council  and  of  the 
icing's  Oovernora,  dto.  A  council  was  so  elected,  and  with  a  boaae  of 
reprewnlalires,  first  met  July  19,  1775,  and  enacted  laws,  and  in  them 
(•cognised  the  King's  reigo,  and  continued  to  do  so  to  July, '76.  New 
Hampshire,  on  Hch  adrice,  early  in  '75,  made  a  similar  conatitutioa — so 
did  sereral  other  colonies,  the  plan  named  by  Congress,  being  general,  Co«- 
gr«M  forbad  supplies  to  the  British  forces— appointed  a  national  M— 
ordered  meny  troops  to  be  raised ;  fixed  their  organizaiion,  pay,  ^c — 
appointed  Washington  commander  in  chief;  and  many  other  generals  and 
officers— com niaMOiied  them,  and  those,  prerioasly  in  service,  sod  con- 
ducted  U»  war  in  all  remects,  and  the  afiain  with  the  Indians — issued  two 
tniUioRs  of  dollars  in  bills  of  credit  and  soon  atler  three  millions ;  ammr- 
tioned,  lor  redemption  on  colonies  and  dirtcttd  the  Provincial  aasembliea, 
W  conveotigns,  to  provide  sinking  funds,  &c. — Established  roles  and 
leguUtions  for  the  government  of  the  army,  &.c.  Thus  the  General  Qo«* 
■rnOKot,  oven  belbna  July,  1775,  exeicis^,  by  common  consent,  all  ibeM 
Bod  other  powers;  and  was  organized  in  the  form  in  which  it  continaed 
tUI  1789. 

It  also  appears  in  Ibe  Jonmals,  June  21,  '75,  thst  county  delegates  im 
Virginia  had  elected  Mr.  Jefferson  a  member  of  Congresa;  and  June  S, 
'75,  the  general  assembly  (represent  at  ires  branch,)  had  approved  tb« 
fihoice,  recognizing  the  King's  reign,  proving  there  was  then  no  regular 
,  government  in  Virginia,  and  that  the  Bssembly  recognised  the  king,  &e.  m 
the  case  then  waa  in  Massachwsetis.  Later  and  more  especially  wis  bis 
constitutional  power  recognised  in  New  York.  April  SO,  1777,  herconsii- 
tution  was  adopted.  In  thst,  ti  is  declaied  ihaMMe  King's  grants  of  land 
in  New  York,  made  before  the  fourteenth  day  of  October,  1775,  are  valid. 
This  thowa  New  York  understood  the  war  did  not  annul  hA^  constitutional 
power  in  the  colonies.  Till  independence  waa  declared,  the  colony  gov 
immenls,  constittitimaUy,  remained,  entangled  with  the  King  and  patlia- 
ment  and  their  officers  ;  owing  lo  him  allegiance. — July  4,  1776,  Congress 
deiigntdli/,  as  above,  named  them  calo^et — eoZpntei  must  have  aparral 
state  to  be  colonits  ;  th&t  parent  aute  was  Great  Briuin,  Thence  Con- 
gress declared  "  these  united  colonies  we  absolved  from  all  allegiance  lo 
the  British  crown,"  and  all  political  connection  it  dissolved.  They  did 
not  resist  before  July  4,  '76,  because  they  were  not  colonies ;  but  because 
they  totrt  eolonies  oppressed,  and  threatened  to  be  more  oppressed,  by  the 
^rent  goVetnmsaL     They  oould    mako  no  fadentive  compact  till  coot- 
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fictdj  Mptrate,  u  mm  th«  AnMricaa  hatd ;  tbaf  eooM  htn  >•  M* 
(^ib  till  nude  rtattt.  Tb«  lUtei  »bea  cr«tted  wen  new  tnattttta,  KBd' 
tlM  gotarnmeat  of  euib,  when  farmed  b;  tba  people,  ie*Hed  rram  Umib, 
dii  NODO  such  of  tbeir  natural  wTflieign  power,  u  bad  not,  fnmoialy,  beea 
granted,  by  tbem,  to  Congrew. 

Juljr  16,  1775,  Congrew  rea»l*ed  it  be  TecooimeDded  to  tbe  MAaWfamlf 
of  all  the  limited  EngUik  eoloiiiea  in  North  Amsrio,  that  all  able  bodied 
•ffecUve  roen,  between  16  end  SO  yean  of  age,  in  each  colony,  immedialel/, 
firm  thtmsehet  into  rmilar  companiea  of  militia.  Congrew  did  not  tbeit 
noammemd,  but  preserved  tbe  plan  and  organization,  £«.  In  tbie  great 
work.  Congress  oalled  on  tke  inkabitaiUi  to  act,  nuoed  the  cokmies  £e^' 
Uth,  and  Mlled  on  tbe  able  bodied  men  to  form  Humtdvti  i  tnatiitg  oalf 
the  amalier  parts  to  the  then  imperfect  assemblies,  «on*enlt(Hii  or  eoannit- 
teea  of  safety,  often  employed  by  Congreea,  till  proper  stiM^TemmaDtt 
were  formed.  July  36,  '7S,  Caagreis  established  the  post  office.  31,  re* 
eogaised  tbe  rights  of  the  ekarltred  colonies,  speaking  of  them  as  BritM 
eoTonies,  oppressed.  In  the  Journals  of  Congrese,  September  13,  it  ap- 
pears, a  convention  in  Virginia,  Aogust  II,  '75,  elected  members  of 
Coi^ieBa,  and  re-electing  &Ir.  Jefferson,  the  pewie  had  elected 
two  months  before,  sbewing  there  was  not  in  Virginia,  till  An* 
gust,  '75,  eren  a  coorention  to  choose  memben  of  Congress.  Oeto* 
ber  C,  '75,  Congress  directed  the  proTincial  conrention  of  New  York,  to 
make  Hudson  Rirnr  defensible.  December  S,  regelated  captures  ■  36, 
reeolred,  "  that  the  thirteen  United  col<Hiies  be  pledged  for  the  redemp^on 
(rf'the  bills  of  credit  so  directed  to  be  limited"— <-(3  millions  to  be  iaeiied)— 
on  the  same  day,  limited  suits  against  continental  soldiers.  April  6,  '76, 
resolred,  "  that  no  slaves  be  imported  into  any  of  these  united  colooiee." 
There  was  no  treason  ageinst  a  Mate,  till  it  enaeted  treaeon  laws;  as  Mae* 
■acbusetts  did  in  1777.  Fu/tlier  proof. — There  was  no  fedtratw*  tampaM 
till  March  1, 1781,  when  the  eonfederuion  was  completed  by  tbe  aeeeMHm 
of  Maryland,  the  thirteenth  ^d  last  state.  Congrew  look  it  in  hand  belor* 
independence  was  declared,  considered  it  almoet  daily  (bi  naaj  weeka 
kfter;  exolading  every  idea  otcmtpad  ia  any  other  fursB. 

In  a  word, — American  constitutioBs  and  laws  constttnto  Ibe^SeDerat 
Oovnnmeol,  the  supreme  parent  head,  made  by  the  ptopk  UwueAwt, 
•xcept  in  the  cmfederation.  In  that  only  is  found  eotmut  to  any  material 
porpoees,  and  to  give  to  a  oonnty  or  a  town,  as  mueb  light  to  uslliiy  or 
aepuste  as  a  state  has.  Neither  has  this  right  bat  on  rtealitliemuii/  prine»> 
plee,  and  in  extreme  easea,  on  vrbich  a  pariik  in  Oeorgia'Bmd  in  May^ 
177&,  and  ila  member  wia  reoeived  in  Congrets. 

NOTE  E. 
Rbvolutioitaxt  Pknsiokb. 

This  impertaitt  aabjeet  is  here  briefly  notieed,  rasfiriy,  beeaasa  ttier« 
grows  oot  of  it  a  great  eonilitulional  question  :  an  interesting  part  of  Ame- 
rican Law ;  not  wholly  to  be  omitted  in  a  work,  intended  to  embrace  all 
parts  of  it — to  wit : — has  Cnngress  constitutional  power  to  grant  millions 
to  large  and  mixed  bodies  of  men,  who  have  become  poor  by  bad  habits  or 
otherwise,  once  in  the  pablie  service,  <u  ekarttia,  not  thought  on  whet 
ihay  aarred ;  and  navar  received  as  i  Jnt  eampeiuatim  Ibr  Ihair  aarriMk 
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«raiij  put  thereof  t  A  qsestkn,  as  ;«t  btt  littfa  Mnmiaed,  mi  Att  tmm 
n>  preMdeat,  and  may  hereaftar  become  dsaplf  jntereetiag,  n  not  le  be  faf 
gotten.  At  preaent  it  ia  merely  stated,  and  perhape  may  well  rest  deriog  tto 
exiaing  penaioaa  ;  as  the  aystein  bae  been  too  far  execuied  to  l>e  altered. 

As  iheM  pensions  have  some  bearing  od  Stale  Hffhis,  the  main  subject  ef 
tkis  Appeaduc,  il  may  now  be  proper  to  notice,  in  a  few  words,  aoase  of 
their  peculiatiiies : — 1st.  This  charity,  SO  milliDbS  at  least,  was  gnDUi 
when  tbe  adrocalea  ot  Stalt  rights  and  small  federal  expenditnrce  were  tW 
Bwiority  in  Congress  and  the  execitive.  3d.  Wei  grknied  lo  a  ftw  onty  ef 
the  snfferars  in  the  rerolutioo.  3d.  Not  till  34  years  after  the  renliitiewnf 
array  was  discharged,  were  these  pensions  granted  :  So,  when  the  moiS 
iged  officers  and  soldiers  were,  generally  desd  :  as  the  best  life  table*  shew. 
itth.  Such  penqioos,  muxplained,  are  a  dangerous  precedent,  as  they  may 
be  granted,  MHy  raried  and  extensively  misused  to  the  pnrpoaes  of  comqrt 
inSuence.  5th.  Such  pensions  may  be  frandnlently  obtained,  by  conceal 
ing  property,  easily  conc«aled — and  hy  false  representationa  net  easily  de* 
tected.  6th.  Uneiptained,  they  are  a  bad  precedent,  for  tbtt  poor  of  all 
armies,  even  the  rtriinst  and  idle  poor.  But  tbeeiisting  pensioas  can  beto 
explained  as  to  be  a  precedent  leas  to  be  feared  ;  beeatise  it  can  be  riiewa, 
and  her«  il  is  oseAil  to  shew  concisely,  that  they  originated  in  popular  feel- 
ings,  and  singalar  inattention.  In  this  Way,  President  Monroe,  mored  by 
his  good  feelings,  recommended  pensions,  &c.  A  committee  of  Congreas 
teported,  and  stated  tbe  euppoeed  smount  of  the  pensions,  not  a  tontfa  pan 
of  the  real  amonnt.  Congress  riewtog  ihem,  as  a  small  matter  soon  toeeeac, 
foted  them  :  influenced  more  by  popular  feelings  than  by  true  inlbrmatioM 
or  constitutional  inquiry.  Hero  was  the  great  error.  The  people,  as  littl* 
inibrmed,  and  as  little  calculating,  hailed  the  measure,  though  Some  jiaia 
farmers,  at  the  time,  said  it  was  a  thoughtless  business.  Tbe  business  pro- 
eeeded,  past  much  correction,  before  time  and  experience  diseovwed  hMT 
Bach  misunderstood  it  was.  Though  such  peMna  were  never  thoaghtoT  tilt' 
Ibe  year  1S17,  yet  the  old  soldier's  want  of  a  smrt,  or  a  shoe,  had  heeBaeai 
40  years  hourly  repeated,  whilst  silonce  generally  coMinued  as  to  the  per* 
petusi  calls  for  militia  services,  as  to  the  great  bounties  and  heavy  taxea, 
Which  almost  ruined  tbe  owners  of  moderale  and  smsH  estates,  and  drove 
them,  by  tens  of  thonsandg  into  tbe  wilderness — no  object  of  history,  as  it 
•very  petty  skirmish.  7A.  Soend  principles  and  (tko/ joslice  were  as  noek 
neglected  as  was  true  information.  The  consequence  haa  been,  nanf 
thoosands  have  been  pensioned,  either  able  to  snppoit  thenMel*»,  oomGist* 
tblj,  by  labour,  or  the  rioiDus  authors  of  their  own  poverty,  or  whoanorteA 
the  enormous  bounties.  8th.  These  pensions  are  genersHy  im  benefit  to 
the  industrious,  the  correct  and  best  men  of  that  army.becBuse  they  almost, 
of  course,  have  iheir  own  means  of  living  comfortably,  and  often  proper^', 
but  often  a  burden,  becaase  they  are  taxed  to  pension  those  undeserving 
thousands.  Such,  with  popular  feelings,  taking  the  reins,  have  overtnmcd 
many  a  republic.  As  probably  three  fourths  of  these  pensions  have  been 
paid,  the  residue,  it  nay  seem,  ought  to  be  paid.  The  o^ect,  in  this  state- 
ment, is  obtained,  if  it  tend,  on  fotureocoasions,  to  produce  a  belter  view  of 
((^ij/justicc,  and  especially  of  the  great  coustilntional  question  staled  abosa. 

NOTE  P. 
In  January,  1789,  the  l^[i^tiire  of  HassacbHseUa,  almost  nni 
answered  tbe  resolve  of  Vi^iaia  relatiig  to  the  alien  and 
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Ooneten.  On  re-examiDing  tbe  first  dnft  of  (bat  answer,  and  that  draft 
amended,  it  will  fully  appear  that  legislature  did  not  understand  Virginia  to 
claim  the  tight,  in  a  single  state,  or  even  in  a  minoritjof  atatea,  conttilu- 
tionally,  to  nulliry  an  act  ofCangreas,  or  to  control  tbe  General  Gorernment; 
bat  that  Virginia  did  then,  aa  Iter  condact  has  done  since,  place  such  right 
in  "  the  ilatei"  eolleclively — a  position  fully  agreed  to,  with  a  single  ev 
plaaation  ;  that  is,  that  the  states,  by  their  legislataree,  or  bj  their  conven- 
tions control  the  general  gorerntnent  in  the  moniur  agreed  to,  and  provided 
for  in  the  constitution— and  all  this  even  if  tbe  constitution  be  ^amftdtraey 
IB  toto — and  the  states  soTereign. 

Suppose  again,  the  states  of  Europe  should  come  into  a  league  fixing  thtt 
powers  and  conreeof  conduct  of  the  whole  in  specified  cases,  and  the  league 
agree  to  a  specified  mode  and  manner  of  altering  the  league,  and  so  of  con- 
trolling the  conduct  of  the  whole — on  every  principle  of  national  law,  each 
and  every  state  wonld  be  bound  to  parane  their  mode  and  manner  of  alter- 
JBg  and  controlling,  aa  an  essential  part  of  its  own  compact-should  ooa 
state  or  a  minority  of  states  attempt  to  alter  and  coDtrot  the  whole  in  any 
other  mode  and  manner,  it  wonld  be  a  breach  of  compact  and  a  juat  cause 
of  war — and  if  one  state  or  a  minority  of  states  should  say,  the  majority  will 
tiot  agree  so  to  alter  and  control — the  majority  might  well  and  fairly  reply 
you  should  thought  of  that  before  you  agreed  to  the  league — and  not  agreed 
at  all,  or  in  the  league  you  should  have  reserved  the  tight  yon  now  claim. 

Suppose  an  amendment  of  our  Constitution  proposed  in  Congress,  or  in  a 
cooTcntion  of  the  States,  and  a  motion  should  be  made  to  add  a  section, 
giving  to  a  state  legislature,  or  to  a  state  convention,  a  right  solely  to  judge 
of  and  to  annul  acts  of  Congress,  that  is  acta  of  all  the  states,  would 
not  such  a  motian  make  even  the  hot  headed  blush  T  nay  let  the  motion  ex- 
tend to  the  minority — would  even  a  loose  headed  alien  taught  sedition  in  a 
Bioaarchy,  coming  here,  support  such  a  notion  t 
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IXDEX. 

Adams,  JoAn—bis  culing  vote  Kttled  the  Fresident'a  power  to  temon 

ftom  office.  Sec.  40. 
Agrtemaa — how  one  ma;  be  iecipienl  and  cease — caaei  9.  14.  3S. 
Aliens — People  of  one  State  not  properly  aliens  to  those  of  aoother,  S.  36. 
Altegianee — Congress  diMolved  British  allegiance,  S.  4.  not  each  state,  3. 

4.  Who  owe  allegiaace,  S.  15— States  and  U.  States— Breach  of  it  how 
punished,  9.  IS. 

Ameiidnunts — Opinions  as  to,  and  writings  in  favor  of,  &c.  S.  1.  True 
ground  taken  by  Maasachutelts  in  1793.  S.  6.  Quere  if  of  a  federative 
character,  S.  30.  How  Stales  may  act  as  to  them,  S.  37.  Inquire  if 
proper  aad  propose  aa  in  1793,  S.  37.     Trust  in  them,  S.  66,  5S. 

American  System — is  a  mixed  one,  and  sui  generis,  S.  3.  to  which  old  namea 
apply  imperfectly,  S.  35. 

Arbiter  common — Good  lime  to  fix  the  same,  S.  1,  ia  the  Judiciary,  S.  1, 
44.  Slate  and  federal,  S.  I.  Judiciary,  Congress  is  not,  S.  19,34. 
Nor  a  State  l^islature,  S.  19.  Supreme  Court  is,  S.  44, 55.  State  con- 
vention not,  S.  26,  44. 

Assignment — How  the  eonstlmtiop  assigns  Judicial  power,  S.  47. 

Scary,  Jefferson's  leiier  to,  S.  1. 

Bayards  answer  to  Giles  as  to  the  President's  appointing  and  commission- 
ing the  Judges,  S.  47,  48,  54. 

Between.     This  word  does  not  prove  a  contract,  S.  33. 

Bright — General,  his  case — not  defended  by  state  laws,  S.  14. 

Change  from  the  confederation  to  the  constitution,  S.  14. 

Colony — improperly  called   a  nation,  S.  4.     By  Mr.  J.  examined  at  large, 

5.  4. 

Compact.  ConalitutioD  is  not  one,  but  in  a  small  part,  S.  20.  What  is  i(, 
8.  27.  A  state  constitution  is  not  one,  S.  28.  How  far  is  the  federal 
one,  S.  28. 

How  thirteen  states  may  make  a  constitotion,  that  is  not  a  compact,  8.  31. 
If  the  conalimtion  is  a  compact,  who  are  the  parties  to  it,  8.  32. 

Iloes  ihe  seventh  article  in  the  constitution  make  a  compact?  S.  33.  A 
compact  amotig  slates  may  well  constitute  Judicial  trlbuaals,  S.  43. 

Common  Arbiter.     See  arbiter.  Judiciary,  &-c. 

Common  defence  and  genertd  welfare,  how  construed  in  1803,  &c.  S.  41. 

Common  Lout — how  adopted  in  the  Fedeial  Judiciary,  S.  4. 

Conclusion — Summary  view,  S.  59. 

Confederation — Articles  of,  first  recorded,  Nov.  1777,  8.  1.  Ratified 
March  1,  1781,  S.  13.  It  limited  State  power,  S.  It,  13.  Under  it 
Courts  recognized  state  sovereignty,  S.  53. 

Omgress-~-KM  first  instituted,  &c.  S.  3,  5.  Then  slate  governments,  S.  3, 
5,9.  Act  of— how  can  a  stale  annul  it  I  S.  26.  Some  detail  of  powers 
in  S.  20.     Not  the  common  arbiter,  S.  19. 

Constitutions — Thatof  the  U.  States — its  history,  doc.  9.  12.  Change  lo, 
from  the  confederation,  S.  14.  How  established,  S.  14.  Six  slate  con- 
stitutions adopted  in  1776,  1777,  S.  16.  Seventeen  since  17^,  8.  17. 
Federal,  not  a  compact,  S.  20,  22, 28.  Of  a  sute  not  a  compact— rea- 
■ons,  8. 28.    See  individual  votea— alio  ratification.    Federal  bow  rat»< 


Digilzed  by  Google 


34 

fieJ,  S.  23.  Thirteen  slates  msy  make  one  tint  is  not  a  cwDMCt,  S.  31. 
If  one,  who  the  parties  to  it  1  S.  32.  O^irs  is  amiied  one,&.c8.3j.  Hnv 
the  pe'>ple  Tjrm  one,  S.  3i.  nemnrbs  on  powers  in  the  federal  ipecified, 
dte.  S.  40.  Lr>ose  con^truclioa  traced  to  Mr.  JeSernon,  S.  35.  Con- 
Mitulional  qiiestims,  S.  43. 

Dtlawart — See  stales.  Her  power  whpn  a  colony,  8.  8.  Witen  made  a 
free  xtate,  S.  8.  What  kind  of  a  stale,  8.  6.  Not  so  eofereiga  ■•  Rus- 
sia, S.  18. 

Dthgated  Bovtreigidy.  Entire  at  dirided.  Courts  obliged  to  decide 
thereon,  8.52. 

Democracy  How  it  has  increased  legislattra  and  esecutira  powers  and 
opposed  the  Judicial — reasons,  S.  40. 

Embargo  times,  S.  59. 

Equmbrium  between  the  stale  and  ^neral  ^Ternment,  a.  I.  to  ntpport  tkii 
we  nmsl  be  gaveraed  by  out  trite  principles,  atH  oooMkotioon  fntUO' 
ments — nut  by  popular  or  party  langua^,  ■.  I. 

Equity  Systrm,  is  adopted  and  practised  from  £DgIfsb  and  American  re- 
ports mainly — not  statutes,  a.  4 

A  federal  Governnunt  defined,  s.  3. 

f-tderal  Came — tlie  best  of  causes — that  is  fixing  a  firn  luiion  <m  free  {kid- 
ciples,  s-  I.     See  General  Government,  s.  13,  &.c. 

Federalism  efAais   but  partially  in  our  systern,  s.  35. 

Federaiitts  generally  governed  Vi  years,  s.  46. 

Federal  Senators.  Their  efforts  to  increase  and  support  state  rights,  S.58, 
The  tery  creatures  and  agents  of  (he  State  Legislatures,  S.  53.  No  act 
of  Congress  can  be  passed  but  by  their  caiMent,  S.  58.  And  bat  fear 
■ppointments  te  office  made,  3.  58. 

Feeing— how  this  gnide,  in  South  Carolina,  8.  28. 

Foot's  ResokUion.     S.  I,  6.     Many  arguments  tltereon. 

Frenth  freofiM — how  annulled  in  17i^d  by  enactment  of  a  lair,  S.  25 — 
made  in  17B8  with  our  people  as  one  people,  S.  31. 

Qovenmatl — a  cwisolidaied  one  defined,  S.  3.  8o  a  federal  one,  S.  3. 
State  Governments  essential,  &,c.  S.  56.  Have  more  power  to  defeed 
themselves,  than  the  General  Governm^rrt  has,  S.  56. 

General  GovernmeM.  S.  I.  Origin  and  formation  of  it  further  cooaidesod, 
8.  8,  13.  See  constitution,  compact,  confederaiiou — Its  opetation  on 
individuals  is  important,  S.  37.  So  far  is  consolidated,  S.  37.  It  oper- 
ates exclusively  on  all  external  subjects — some  interoal  ones,  and  od 
ethers  concurrently,  S.  39. 

Gentral  Vieie  of  the  subjects  iu  these  pazes,  S.  I. 

Giles'  Arguments  on  the  act  to  abolish  tne  Circuit  Coorts  in  1803,  8.  41, 
47,48. 

HamiHmi,  S^c,  their  {irinciples  as  stated,  &c.  S.I.  Named  by  I — ae 
monarchists. 

Jmpeaekments  of  Judge  Chase,  &.6.  8. 36.    None  as  to  legislators,  &c.  8. 36. 

IncipieiU  Ooiuml — how  it  ceases,  &c.     S.  14— casaB,  S.  14. 

Independence.  Congress  made  the  13  colonies,  free  and  independsnt 
Stales,  8.  4. 

iMdioidaals.  The  General  Government's  nperatbas  on  them,  S.  3. — As 
early  as    1774,  S.  3,  4 — is  imporiant,  and  so  fur  is  consolidation,  8.  37. 

indteidaal  totes  cmatitd,  and  a  majority  of  them  raijaired  tu  ratify  an  in- 
eltMiMat,  KakeiM>GOinp«ct— subject  examined,  S.:33.     As  loitateaad 
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-  Federil  conatitutions,  amendmenU,  &«.  S.  S8,  30. 

Inttmalty — States  how  limited  erea  iDteraaUy,  S.  39. 

Itulrumtnt — ita  nature  depends  on  the  terma  of  it  and  tht  Inttntum*  of 
those  who  form  and  adopt  it  S.  31. 

Jtffenon. — His  writings,  principles,  work;,  &c.  S.  1.  As  they  relate  la 
the  conUrnctiort  of  the  constitution  and  national  parties,  S.  1.  The  Plato 
of  some  democratic  senators,  S.  1.  His  main  charge  a;^inst  the  feder- 
alists, S.  1.  More  democratic  as  he  grew  older,  S.  1.  llii  minutes,  S.  1. 
Hia  hostility  to  the  Judiciary,  S.  1,  46.  His  Letter  to  E.  Randolph, 
S.  4.     See  him  in  note  A. 

Judiciary — ^is  the  la«l  corrupted  or  oorrtlplini;,  S.  I.  Judicial  question, 
what  K  oneT  S.  @.  An  independent  Judiciary  essential  in  our  ayslein. 
S.  43.  A  compact  among  States  may  well  constitute  Judicial  tribunals. 
S.  43.  The  common  arbiter  is  the  Supreraa  Court,  S.  44.  What  stat- 
tites  and  judgments,  state  and  federal,  haTe  been  in  foily  years,  deemed 
coastitutional  or  not — and  what  acts  of  the  Piesident,  S.  44.  For  Tarii 
ous  reasons  in  this  and  other  sections.  How  founded  and  judges  reroo 
Table  or  not,  S.  47.  How  the  Supreme  Court  must  decide  cases,  S.  48. 
This  and  tha  other  Federal  Courts  possess  all  the  judicial  power  in 
federal  cases,  S.  49,  must  decide  even  on  original  soTeretgnty  as  must 
all  Courts— ot  course,  on  dtUgaled  sorereignty,  S.  Sa,  53.  The  Tsrioui 
notions  of  party  men,  S.  54.  Hence  also  results  the  necessity  offt  judi- 
cial  common  arbiter,  S.  55.  The  state  judiciaries  will  best  watch  and 
check  the  Federal  judiciary,  S.  5S.  Supreme  Court  has  been  the  com- 
mon arbiter  40  years. 

Jay,  Chief  Juilice — his  notion  of  man's  sorereigaty,  8.  10. 

Job  and  ofiet  ieekers,  bow  much  increased,  S.  1. 

Jttriei,  Remarks  as  to  thsm — belong  to  the  Jadiciuy,  weight  and  Bum- 
ber,  S.  43. 

LaiD  deparlmetit  corrupted,  by  platonism,  9.  35. 

IiegiikUwe  of  a  State  is  not  the  common  arbiter,  S.  10.  If  one  decidoi 
wrong  there  is  no  remedy,  and  S.  36,  has  no  power  to  suspend  acts  of 
Congress,  S.  44.  *  Of  Virginia,  s.  44,  56.  Can  ona  take  from  a  judg* 
during  good  behaviour  his  office,  so  his  salary  of  coarse,  b.  45.  Ar- 
guments on  this  subject,  s.  41,  45. 

Letttr  of  the  federal  Conoentio*  speaks  of  consolidating  the  UnioD,  i.  50. 

Liviitgston  smator,  holds  the  Supreme  Court  is  the  comrooD  artntar,  a.  36. 

Manner  in  teAicA  the  people  act  in  forming  a  constitution,  s.  39. 

Marbury  vs.  Madison.     Its  influence  on  Mr.  Jefferson,  i.  1. 

Majorities.     A  truism  in  S.  Carolina,  s.  60. 

Massaehuselts  sued,  s.  6.  Answers  the  Virginia  resolutions  of  '08  as  to 
the  alien  and  aedition  acts  of  Congress,  a.  7.  Adopted  her  state  cooati- 
tution  in  1780,  in  subordination  to  the  General  Qoremmenl,  ».  9.. 8.  44. 

MoHarehitt~~wbo  named  such — not  ten  by  Washington — many  by  Jeflfer- 
son,  a.  I. 

Nation.  The  Colony  of  Virginia  viewed  as  one  f^  Mr.  Jefferaon.  s.  4> 
A  nation  as  soTereign  as  Russia  is,  may  join  in  a  Congress  ;  in  appoint- 
ing a  judicial  tribunal,  and  be  bound  by  its  decision. 

NulKfication  a,  I,  is  impracticable  s.  69. 
Office  leekinff,  how  increased,  a.  I. 

Opinions  ofpablie  men  on  the  subjects  of  these  pages,  s.  6,  7,  27,  44,  &e. 
Ordain  and  srfoAltfA  tjie  constitutioD,  words  erophaiically  used  as.toth* 
ftdwal  wd  moM  of  the  aute  conititutioas.    a.  14,  16, 17, 20. 


)v  Google 


83 

OnfiMOMu,  enacted  by  rtat«*,  aol  s  conpMt  m  re^Mtag  msriae  capbttM, 
s.  3 1 .  Jefferson's  [dui  inperfeet,  b.  1,  m4  oole  A.  Ifole  A-  ftoim 
the  otdinttnee  of  '67  *a  Ea^efq  produDiMm. 

Original  aovereigTity — Various  opinions  u  lo  it  Courta  UMt  (tecide  on 
it.  a.  61.    8e«  sofereignt;. 

Paaifhhts — in  Ikror  of  ameBdments,  St  4(k 

Par^-MM.     Tbeir  nrious  opinioBs  and  oooatmctioiw,  i.  £4. 

pRuwiu — form  a  Urge  put  of  ti^uur;  ittflucww,  ■■  I . 
PeopU  defended,  ire  ■.  1-     Tbe;  did  iheiT  dm;  in  the  RavUulioii,  bXj, 
a.  1.     Can  ratifjr  a  constitulion,  meeting  id  Be*eral  ataUa,  a.  S3,  3S.    In 
forming  constitutiona,  bow  ons  pet^e,  a.  38,  aud  priociptea  of  astioi^ 
a.  38.     How  tfaej  ba*B  plac«d  liiair  eoiifid«aca,  a.  6ft. 

Plata  corrupted  civittiaiiitj,  a.  3S.  A>  dud;  BalL«  Mr.  Jeftrson  tbeir 
political  Plato  bia  opiniom  must  be  BDrutiniied  larg«ly  at>d  carefully,  s.  I. 

Potetrt. — Eiteorire  powera  la  Congress,  beibra  Mate  power  exMtfld,  a.  3. 
Remarks  on  tbe  powers  in  tbe  conatilution  specified  in  general,  a.  40. 
If  two  in  a  afstem  cla«h,  tbe  less  yielda  to  the  greater,  a.  44 

PreiidaU  ia  elected  b;  t^e  ottiBena  (rotera,)  Ihe  aama  aituea  TDlwa 
are  both  stale  and  feHeral.     In  Congrees,  bj  atatea,  a.  58,  59. 

Ratifie^ion.  Votes  that  ralify  an  iastrument,  alone  gire  it  *alidit]r,  s.  S8L 
If  given  and  eavnttd  bj  iitdividualt  they  m^e  no  e»mpaet — tbe  i«Moas, 
a.  28.     Not  always  a  eompael  if  ominted  by  Hales,  4bc.  a.  38,  30. 

Rimarkt  on  powera  in  the  coiistitulion  specified  in  general,  a.  40. 

RoMvaU  ftvm  ofice,  the  lesult  of  Ur.  Adams  casting  vote,  a.  40. 

ilcni&um  of  power  only  is  left  in  a  state  govern  mem,  s.  SI. 

Roane  Judge— Better  supports  the  jtidJciary  tbas  does  JefervoB.  ».  t. 
Though  the  great  Virginia  advocate  of  state  rights,  s.  I. 

RonuK,  Senator — hia  opinion  as  to  amendments,  a.  6.  Aa  ifl  tbe  ch*  of 
Massachusetts,  a.  6.  Hia  Sd  point  that  Delaware  is  as  sorareiga  aa 
Russia,  a.  S.  His  idea  that  sorereigaty  is  itiditisiUe,  a.  8.  Hia  idet 
that  Congrsss  is  tbe  proper  body  to  couHiue  th«  eomtitatioa  of  the  Uni- 
ted Statea,  a.  19. 

Rtasia — See  the  word  nation.  • 

&ctssi)m  of  a  ttate,  right  to  secede  useited-^eniBd  a.  £0. 

Senators  of  the  U.  Slates.     See  FedetaJ  Senators,  and  s.  S5. 

SotUh  Chrolina  dtetrin;  s.  I.  Aa  suted  by  Mr.  Hayne,  a.  6 — i^iposed  by 
Mr.  L.  and  senators  geuerally,  a.  86,  S7,  44.  A  Mate'a  tight  to  Mwd* 
asserted  Ate.  b.  59. 

beeches  of  Meaars.  Oilea  and  Bayard,  s.  41,  iS,  Circstt  Court  caas. 

Soetreign,  &c.  words  popular,  not  oonstttutiOinBl— when  first  us»d,  and 
dropped,  a.  1.  Not  in  the  DectHati[>s  of  Independence,  s,  13.  Wbj 
early  used,  s.  18.     American  people  are  oompletdy  eoaereigi),  a.  IS. 

Sovereignty,  the  word  rarely  oaed  in  owr  ayatnm — tbe  reasons,  a.  18.  23. 
See  original  aorereignty,  a.  5S,  DelegateU,  t.  59.  The  jitdioia^  reoqf- 
nized  state  aoversigoty  under  tbe  confederation,  a.  S3. 

atale  Jiukpedenee  and  Oovenment,  when,  how,  and  by  whom  f!)rmad,  a.  % 

State  Sovereignty,  &.a.  u  claimed  in  the  South,  e.  L  How  sowreign, 
s.  8.     What  when  a  colony,  s.  6. 

State.     The  people  of  one,  cannot  withdraw  frotB  fit*  Uwoi  ft  portion  nftltt 

power  granted  by  all,  s.  10.     See  Delaware,  &«, 
Slate  sabordiMtion  to  the  Onion  trna  grotwd  l*kM  by  HssnchMMU  In 
ib«^y«ar  1780,  a.  0.    Peopk  of,  c^uot  wilbdnw,  dM,  a.  10,    IM  fMW 
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limitfld  bj  th«  ConfederatioD,  a.  II.  CooBtitatioDi  all  adopted  under  th« 
General  GoTernment,  s.  16,  17.  On);  a  rraiduum  of  power  ia  reaerred  in 
■  atate,  a.  2L.  Some  aaj  atate  righta  are  aupreme,  a.  34.  Cannot  annnl 
acta  ofCongreaa,  a,  SK.  If  a  atate  aeparate  itaelf,  what  are  ita  dainu  on 
federal  property,  a.  34.  States  have  retained  but  a  part  of  intenud  6b- 
jecta — essential  to  be  preierred,  a.  37, 5ft— bow  limited  iDternall;,  a.  39. 

State  rights.  Stale  Constitution  is  no  compact — leaaona,  a.  38,  D^ereat. 
opiniona  aa  to,  s.  44.     Among  their  advocates,  «.  44. 

&a(e  ChoemMaUi  haie  the  beat  means  of  self  defence,  and  preserration, 
a.  56. 

A^em«  Ckmrt  (See  Jadiciarj)  is  the  common  arbiter,  a.  44.  For  varioas 
reasons  in  this,  and  other  sections — Tts  decision  in  the  Georgia  case,  s. 
15.  Opposed  most  by  those  who  view  the  constitution  as  a  compact, 
s.  44, 55  —S  States  agree. 

Tariff  of  1828  produced  several  different  opinion  in  state  legialatnrea,  s.  53. 
Six  hold  it  conatitutional — three  not  ao,  id. 

Terms — sovereign,  &i,c.  papular,  not  conatitutional,  a.  f. 

TVeoiury  influaue,  how  much  increased  in  pension,  job  and  office  Beeking, 
&c  a.  1. 

7^  Union,  when  and  how  formed  by  the  people,  s.  3.  Before  State  Gor- 
eroroenls  existed,  s.  2.  They  subordinate  to  it,  a,  2.  Extensive  powers 
early  rested   in  it,  s.  2.     How  consolidated,  s.  60. 

United  States,   and  Slates  how  punished  in  their  [woperty  and  citizens,  a. 
14.     The  American  nation  is  completely  BovereigD,  a.  IS — their  common   ' 
property,  s.  59. 

Tirginia  not  a  nation,  a.  i.  Her  resolves  of  1798,  s.  7.  Answered  bj 
Massac busetts,  s.  7.  Legialature  of — Bome  remarks  thereon,  s.  44.  ChaD- 
^et  in  it,  a.  54.  Votes  in  1798,  I8I0,  and  1829  ukeo  togelber— Ha< 
jority  make  S.  Court  the  common  arbiter,  a,  7,  44,  56.  Virginia  and 
eight  states  agreed. 

Vermont.  Case  slated  two  of  her  citizens  claim  the  same  farm  therein  un- 
der grants  of  different  Slataa.     The  Judiciary  must  decide,  s.  44. 

Washington — did  not  believe  there  were  ten  monarcbisia  in  the  U.  Stales 
worth  attention,  a.  1.     When   Mr.  Jefferaoa  thought  thej  were  uumei- 

Webiter'i  Speeches  on  Foot's  resolution  in  the  Federal  Senate,  s.  S,  6. 
Showing  the  absurdity  of  the  S.  Carolina  doctrine — His  last  remarks,  a. 
43.     His  second  speech,  s,  44. 

Wilson,  Judge.     His  idea  of  man's  sovereignly,  a.  10,  38. 

Woodbiiry,  Senator,  repeatedly  calla  the  Coostiuion  a  compact  or  confed- 
eration, a.  36. 

Words,  federal,  sovereign,  &c.  further  noticed,  s.  35. 

Wyoming— (he  dispute  judicially  settled  under  the  confederation  belwees 
Connecticut  and  Pennsylvania. 
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